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NOMINAL INDEX 


Absence of Star denotes Cases of Provincial or Small Importance 

^ Indicates Cases of Great Importance. 

^ * Indicate Cases of Very Great Importance. 


•Abdul Hakim Sahib v. Chattanadka Iyer 457 
Abdul Kareem Sahib v. Abdul Kareem 
Sahib 401 

Abdul Majid Saib v. Ramiza Bibi Sahiba 4G3 
Abdul Muhammad Rowtker v. Seetha- 
lakshmi Ammal 120 

•Abdul SamadSaheb v. Kamaruddin Saheb 192 
Adaikappa Chettiar v. Natesan Chettiar 3S1 

Adari Sanyasi v. Nookalamma 592 

Adeyya v. Govindu 274 

Adinarayana Chetti v. Narasimha Chetti 471 
AlagappaChettiar v. Chidambaram Chettiar 619 
Alagarsami Naidu v. Kathia Goundan 799 
•Alagirisubba Naik v. Official Receiver, Tin- 
novelly 745 

*Annu Avathanigal v. Somasuudara Ava- 
thanigal 185(2) 

*Appachi Goundan v. Emperor 772(2) 

Appa Rao V. Venkappa 534 

Appavu Naicken, In re 377 

Appaya Banga v. Koraga 19 

Arumuga Goundan v. Subramania Goundan 324 
Arumuga Tovan v. Emperor 180 

•‘Arumugha Solagan v. Emperor FB 697 

Arunachala Chetti v. Emperor 490(1) 

•’Arunachalam v. Veerappa Chettiar FB 656 
Ayilu Reddi v. Venkata Reddi 133 

Bagavathi Doss Bavaji v. Sarangaraja 

Iyengar 586 

Balakrishna Nair v. Vishnu'Nambudiri 375 

Balasubramania Pandya Talavar v. Subra- 
manian Chettiar 38(1) 

Balasurya Bheomaraju v. Mrutyanjayudu 354 
Balasuryaprasada Rao v. Taluk Board of 
Chicacole 822 

Bangarayya v. Nallapparaju Venkatasubba- 
raju . 802 

Baaavana Gowd v. Narayana Reddi 284 

•Basavayya v. Govindraju Veerabhadra Rao 679 
Bethasami Naicken v. Nagammal 69 

•Bhyraraju Ramaraju v. Lakshmiah 103 

Brahmaya v. Perumalla Subbarayudu 552 

Buchayya v. Sriramamma 603(1) 

Bulliraju v. Satyanarayanamurthi 202 

^Butchiah Chetti v.Tayar Rao Naidu 399 

•Chandramani Prushti v. Jambeswara Raya* 

550 

Unandramma v. Gunna Seethan Naidu 542 

Chandrasekara Bharati Swamigal v. Durai- 
swami Naidu 659 

Chennamma, In re 198 

Chidambaram Chettiar v. Chokalingam 
Naickor 57 ^ 

China Venkataraju v. P. Lakshmanaswami 729 
Chinnan v. Ranjithammal 216 

Chinna Nagiah v. Pullayya * CIO 

Chinna Vonkatesu v. Kesamma 231 

Corporation of Madras v. Madras Electric 
Tramways, Ltd. 152 

Dovanai Ammal v. Mahadeva Chetti 313 


• *. 


•Dholiah v. Sub-Inspeotor of Police, Wei- 
lington Station *^2 

District Labour Officer, Amalapuram v. 

Venkatasubramanya Sastri " 50 

Donganna v. M. Jammanna 913 

Doraisami Naidu v. Kauniappa Chetti 487 

Duraiswami Naicken v. Emperor 481 

Elayaperumal Thalaivar v. Vellaikannu 
Thevar 

Elumalai Naicker v. Kuppammal 249 

Fernando v. Emperor 490(2) 

First Grade Pleader, Vellore, In the matter 
0 j FB 422 

•Ganesh Mull Marwadi v. Emperor- 773 

Gangama Naik v. Veerappa Chetti 513 

•Gangaraju v. Satvanarayana 974 

George, P. C. v. Thitbi Umma 3G3 

Ghulaxn Moideen Sahib v. Oomar Sahib 183 

Gnanaprakasam Pillai v. F. S. \ &z 352 

JGopalakrishnayya v. Ramaswami 369 

Gopala Kudva v. Juvappa Kamathi 577 

Gopala Meuon, In re 9S3 

Gopalaswami Chettiar v. Secy, of State 525 

Gopal Naik v. Alagirisami Naick 770 

Gordon Woodroffe & Co. v. Radhakrishna 
Chetti 91 

•Govinda Kangani v. Murugesa Mudali 720 

‘Govinda Karup v. Beekhu 147 

Govinda Panikkar v. Karthiyayini 726 

•Qurumurthi Ayyar v. Ramaswami Chettiar 

760 

Guruvappa Chetty v. Thayarammal 482 

•Gyanammal v. Abdul Hussain 813 

Hussain Meah Sahib v. Abdul Rahim Sahib 

326 

Hyder Sahib v. Sabjan Sahib 560 

Indian Companies Act 7 of 1913, In the 
matter of 792 

Iswarananda Bharathi v. Board of Com¬ 
missioners for Hindu Religious Endow¬ 
ments, Madras 574 

Iswaran Nambudiri v. Vishnu Nambudiri 634 

•Jagannadham v. Pydayya 782 

Jagannadham Pillai v. Official Assignee, 
Madras 124 

Kabalamurthi Pillai v. Subramania Pillai 500 

•Kaleslia v. Emperor 779 

Kanaya Kosvan v. Emperor 436 

’Kannammal v. Kanakasabai Mudaliar _ 629 

Kannayya Chetty v. Union Board Tirukoilur^ 

Kappinaiah v. Emperor 

•Kathiyumma v.Uratkel Marakkar 420 

Kcsava Chetti v. Emperor 37 

Komalangiammal v. Sowbbagiammai' 
Kootoorlingam Pillai v. Sennappa 753 

•Kotla Satyam v. Thammana locraju 
Krishna Chandra Deo Garu v. Baja or 


nagaram 

Krishnama Naicken v. Emperor 


561 (2) 
430 



6 


Nominal Index, 1931 Madras 


Krishnaswami Mudaliar v. Manikka Mudali 

2G8 

Ivrishnaswami Pathar v. Ramachandra Ay- 
yar G01 

Krislinaswamy Naidu v. Javalakshmi Ammal 

300 

"Kunki Kutti Ali v. Mohammad Haji 73 

Kunthi Ammal v. Sarangapani Chetti 170 
Kuppuswami Rao v. Sathiapria Rao 768 

Laksbmana Ayyar v. R. S. Navudu 340 

Lakshmanan Clietty v. Union Board of 

Devakottai 520 

"Lakshmi Amma v. Krishna Kurup 81 

Lakshmi Narasimham v. D. Lakshmipathi 830 

Lakshmi Narasimham v. Satvanaravana • 227 

• * 

Lakshmi Narayana Ayyar v. Chinnappa 
Goundan * 492 

Lakshmireddy v. Muni Roddi 4S8 (2) 

"Madura Co. Ltd., Alleppy v. I*. C. Xavier 115 
Mahalakshmamma v. Tliripura Sundaramma 

538 

"Mahomed Abdul Rahim v. Mahomed Abdul 
Hakim Beg 553 

Mahomed Ahmad v. Venkanna 27G 

Mahomed Beari v. Badava Beari 128 

"Mahomed Kanui Rowther v. Naina Maho- 
raed Rowther 590 

Mahomed Levai, In re _ 247 

Mahomed Rowther v. Sundara Mudaliar G08 

Mahomed Sultan Sahib v. Nagoji Rao 828 

Mallappa Chettiar v. Alagiri Naicker 791 

Manavikrama Raja v. Thattamanagalatli 3?8 

Mangayamma v. Appalaswami 185 (1) 

Mariappa Vaikaran v. Srinivasa Mudaliar 789 
"Marudnmuthu Padayachi, In re 820 

Muhaidin Kador Meera Sahib v. Lakshma¬ 
nan Chettiar 812 

Municipal Council, Anantapur v. Vasudeva 
Rao SOS 

Municipal Council, Calicut v. Vclayuolia 
Menon 531 

Municipal Council, Kumbakonam v. Ralli 
Brothers 497 

Municipal Council, Mangalore v. Vasudeva 
Ivamath 228 

Municipal Council, Trichinopoly v.Vonkata- 
rama Iyer 55 

Muthukumara Pillai v. Emperor 429 

Muthukumaraswami Pillai v. Subbaraya 
Pillai 506 

Muthuveerappa Pillai v. Revenue Divi¬ 
sional Officor, Melur 2G (1) 

Muttayya Chettiar v. Poriatambi Tevan 784 

""Nagammal v. Sankarappa Naidu 264 

Nagappa Chettiar v. Official Assignee of 
Madras 261 

Nagayya v. Emperor 777 

Naidu, G. R. v.Savitramraa 3G 

Namborumal Chotty v. Mainiappa Mudali 1G 

Napu v. San Bibi * C32 

Narasimha Aiyangar v. Official Assigneo 68 

Narasimba Ragliavachari v. Secy, of Stato 135 

"Narayana Naick v. Emperor 772 (1) 

Narayana Nambudri v. Damodliaran 
Nambudri 2G (2) 

Narayanappa v. Ramchandrappa 28 

Nataraja Mudaliar v. Devasigamoni Muda¬ 
liar 241 

Nayudamma v. Ankinecdu Prasad 640 

Neelacbalam v. Narasinga Dass 71G 

"Notobora Chowdari v. Dasari Khambayya 

” 751 


Dora 


Official Assignd® v. Frank Johnson, Sons & 

Co., Ltd. ‘ G5 

"Official Receiver, Coimbatore v. Aruna- 
chalam Chettiar 118 

"Official Receiver, Secunderabad v. Lakshmi- 
narayana 474 

""Pankunni Mcnon v. Raman Menon FB 650 
Pannirselvam v. Veeriah Vandayar 83 

Pannirselvam v. Veeriah Vendayar 37G 

"Papathi Ammal v. Karuppiah Pillai 418 

Pedda Nagappa v. Venkatarami Reddi 137 

Peer Ammal v. Nallusami Pillai 149 

Periyaswami Mooppan v. Emperor 177 

Pethu Reddiar v. Chidambara Reddiar 533 

Pichaiyappa Chetti v. Govindaraja Mudaly 110 
Picha Kudumban v. Servaikara Thevan 494 

Poladari Gadu v. Rajah of Vijayanaga- 
ram 43 

Pothanna v. Satyanauda Charyulu 479 

Prasanna Venkatesa Rao v. Srinivas Rao 12 

Prayag Doss Jeevaru v. Abbu Pillai 370 

Public Prosecutor v. Nagaraju 42 

Public Prosecutor v. V. Satyanarayana 484 
"Purnayya v. Kottayya 788 

Purushotama Ratho v. Brundavana Dass 

597 (2) 

"Raghavalu Naidn v. Thandaroya Pillai 71 
"Ragbava Reddi v. Sundararama Reddi 713 
Rajah of Ramnad v. Ramanatha Pillai 609 
Rajah of Vizianagaram v. Appalaswami 714 
Rajaram Mehta v. Narayanasami Naidu 723 
"Rama Ayyar v. Meenakshi Ammal 278 

Ramabadra Odayar v. Gopalaswami Oda- 
yar 404 

Ramabrahmam v. G. Andalamma 597 (1) 

"Ramachandra Iyer v. Official Assignee of 
Madras 317 

"Ramakotayya v. Sundararamayya 707 

Ramakrishna Ayyar v. Raghunatha Ayyar 272 
"Ramalinga Setliupathi Ambalam v. Andi- 
appan Ambalam 717 

Ramanatlmn Chetti v. Delhi Padaha 
Tovar 335 

Ramanathan Chettiar v. Annamalai 
Chettiar 825 

Ramanathan Chettiar v. Audinatha Ay- 
yangar 642 

Ramanathan Chettiar. In the matter of 138 
•Ramanathan Chettiar v. Lakshmanan 
Chettiar . 644 

"Raman Kora van v. Emperor 427 

•Ramanna v. Amiroddi 67 

•Ramanuja Naicker v. Soliappa Naicker 270 
•Rama Rao v. Venkayamma 705 

Rama Row v. Official Assigneo of Madras 3GG 
•Ramaswami Ayyar v. Rangaswami Ayyar 683 
Ramaswami Ayyar v. Secy, of State 361 

Ramaswami Chettiar v. Official Assigneo 
of Madras 672 

Ramaswami Chettiar v. Ramaswami 
Chettiar 712 

Ramaswami Chettiar v. Vellappa Chettiar 357 
Ramaswami Reddy v. Emperor 235 

Rami Reddi, In re 240 

Ramji Das Iyer v. Nayinar Rowthan 748 
Ramanath Chuni Lai v. G. Sattirazu 4G5 
•Ramaswami Iyer v. Secy, of State 213 

•Ranganayaki Ammal v. Official Assigneo 
of Madras 7 S 7 

Rasu Pillai v. Vaithilinga Muthirian 588 

Samarapuri Chetti v. Corporation of 
Madras 488 (1) 

Sambasiva Mudali v. Emperor 225 



Nominal Index, 1931 Madras 


Sampatk Iyengar v. Rajali of Yenkatagiri 51 

Samuel Aaron v. Emperor 410 

•Samuvier v. Ramasubbier 580 

Sankappa Rai v. Keraga Pujari 575 

*Sarangapani Ayyangar v. Picku Ayyar 710 

Sardamba v.'Pattabhiramayya 207 

Satyanarayana Ckoudhari v. Emperor 23G 

•Satyanarayana Rao’v. Purnayya 2G0 

Sayamma v. Venkata Reddy 785 

Secy, of State v. G. Raghavalu 607 

Seonia Pillai v. Taluk Board of Skerma- 
devi 200 

*3eethiak v. Mutyalu 106 

•Sellappa Goundan v. Emperor 771 

Selvau Ohottiar v. Venkatachalam Chettiar 10 
Sendiappa Nadar v. District Board, Ma¬ 
dura 419 

Seshagiri Ayyar v. Ramackandra Ayyar 570 

Setkupathi v. Kuppammal 20G 

Sevugan Chettiar v. M. A. K. Kasi 344 

Sevugan Chetty v. Kannappa Clietty 282 

Skankaranaraina Saralaya v. Laxmi 
Hengsu 277 

Soblianadri Apparao v. Venkata Rama Rao 45 
Sroo Venugopal Rice Mill v. Rajaof Pitha- 
puram 194 

Srinivasa Ayyangar v. Ramalinga Iyer 78 

•Srinivasa Ayyar v. Ammani Ammal GG8 

Srinivasa Iyer v. Krishnaswamy Iyer 49 

•Sriramamurtki, In re 242 

Subbarathnaramal v. Seskackalam Naidu 773 
Subbarathnammal v. Seshackala Naidu 478 

Subbarayulu Chottiar v. Ratnam Ayyar 615 

Subramania Aiyar v. Vaithilinga Paudara 
Sannatki Gil 

Subramania Ayyar v. Emperor 439 

Subramania Chettiar v. Sankara Vcla- 
yudam Chettiar 804 

Subramania Iyer v. Emperor 181 

Subramania Maistry v. Nachiar Ammal 

233(1) 

Subramanian Chetti v. Official Assignee of 
Madras 603(2) 

Sudarsauam v. Emperor 769 

Sundara Ganpatbi Mudali v. Daivasika- 
mani Mudali 94 

•Sundaram Aiyar v. Emperor 775 

•Sundara Nadan v. Annammal 529 


•Suryaprakash Rao v. Shriramulu 6 

*Surva Rao Bahadur Garu v. Gokuldoss 
Goverdhandass 620 

Thandayuthapani Chetty v. Alagar Chet¬ 
tiar 38(2) 

Thavasimuthu Nadar v. Thavasimutku 
Nadar 824 

Thiagraja Pillai v. Appavoo Pillai 22 

Uunamalai Ammal v. Gopalswami Chetti 199 
Uppalapati Hemadri v. Kodali Sesliamma 113 
*Vaidyanatha Rao v. Kandappa Chetty 636 
•Vaithilingam Pillai v. Kandaswamy Pillai 1 
Vniyapuri Chetty v. Sinniah Chetty 17 

’Varada Pillai v. Thillai Govindraja Pillai S 
Veeralakshmi Ammal v. Venkammal 374 

Veeranna v. Seetanna 218 

Veeraswamy Naicken, In re 18 

Vellachami Chetti v. Arunachalam Chetti 325 
Vellayan Chetty v. Balakrislina Nadar 495 
Venkata Jagannatka Rao v. Venkata Ku- 
mara Makipati Surya Rao 110 

Venkatakriskna Reddy v. Srinivasackariar 452 
“Venkatalakshmamma v. Seshagiri Rao 303 
Venkata Liugama Nayauim v. Jagannadha 
Rayanimgar FB 97 

Venkata Madhava Rao v. Garapati Nara- 
yana Murti 511 

Venkata Narasimba Rao v. Municipal 
Council, Narasaraopet 122 

Venkata Narasimkayya v. Rajya Laksk- 
mamma 273 

Venkataragkaviah v. Chencliu Subbiak 502 
*Venkatarama Ayyar v. Govindarajalu 
Ayyar 561(1) 

Venkatarama Ayyar v. Mirtkinjaya Ay¬ 
yar 450 

Venkatarama Chettiar v. Marudachala 
Goundan 795 

**VenkataramanayvaPautulu, In the matter 

of ' (SB) 441 

“Venkata Rangiall v. Secy, of State 175 

Venkatasubba Reddi v. Emperor 689 

Venkatlal v. Kosaldasu Bavaji 24 

Vijiaragliavalu Naidu v. Rajamani Ayyar 512 
Viramma v. Seskamma 343 

Vythilinga Pandara Sannadhi v. Temple 
Committee, Tinnevclly 801 

“Zarab Khan v. Lai Bibi 740 


SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 

^ Indicates Cases of Great Importance. 

^ ^ Indicate Cases of Very Great Importance. 


Accounts 

-Adjustment — Adjustment is only 

payment and repayment without forma¬ 
lity of passing cash 251 i 

Administration Suit 

-Plaintiff creditor does not represent 

to full extent other creditors in such suit 

6836 

Adverse Possession 

-Cosharers—Property purchased from 

co-tenant openly and with knowledge of 
other co-tenants—Purchaser’s possession 
is adverse 22 

Appeal 

-Appellant has to show that right of 

appeal is expressly given by statute 760 d 
Arbitration Act (9 of 1899) 

Ss. 2, 3, 4, 8 and 9 —Agreement to 
refer dispute to five panchyatdars—One 
refusing to act—Dispute exclusively tri¬ 
able by High Court—As High Court had 
jurisdiction to try suit, so case could not 
be governed by provisions of Civil Proce¬ 
dure Code High Court also could not 
appoint another panch in place of one re¬ 
fusing under Ss. 8 and 9, and hence could 
not give any relief as matter was referred 
to five panchayatdars 170 

Carriers Act (3 of 1865) 

S. 8 Liability—Basis of, enunciated 

„ . . H5c 

Certiorari 

Writ of When and under whnt cir- 
curns tances it may be issued stated 122a 
Civil^ Procedure Code (5 of 1908) 

S. 2 —Court finally decided contro¬ 
versial matter in issue—Decision mis¬ 
named as “decretal order”— Decision 
forms decree over which is remedy appeal 
and not revision—Civil P. C. (1908), 
8s. 96 and 115 471 

**-S. 2 (12) and O. 20, R. 12 (2) 

—Executing Court cannot allow interest 
when decree is silent as to interest—Civil 

P. C. (1908), S. 34: A. I. R. 1927 Mad. 
954=105 I. C. 34, Overruled 

(FB) 650 


Civil P. C. 

-S. 2 (12) —Interest on mesne profits 

may be disallowed on special grounds 

513 d 

- S. 11 and O. 2, R. 2 —Liberty to 

bring fresh suit granted as Court felt 
restrained to grant particular relief 
claimed—Subsequeut suit is not barred 
either under S. 11 or O. 2, K. 2 8306 

-S. 11 —Trustee by not taking pos¬ 
sible defence and allowing decree to be 
passed against temple—Decree will not 
be binding on succeeding trustee 641 

-S. 11 —Plea of res judicata available 

against Hindu father is not available 
against his son who does not claim pro¬ 
perty through him 550a 

-S. 11 —Execution pending—Judg¬ 
ment-debtor dying—His widow brought 
on record—Widow not appealing against 
order bringing her on record but contend¬ 
ing that property against which execu¬ 
tion was sought was gifted to her by 
judgment-debtor—Her contention is not 
barred by res judicata 303c 

- S. 11 —Previous suit dismissed— 

Subsequent suit on same cause of action 
is not maintainable—Alternative reliefs, 
even if any, should have been pleaded in 
previous suit 268 

*- S. 11 and O. 21, R. 16 —Non-com¬ 

pliance with proviso regarding notice 
renders all subsequent proceedings void 
as against unnoticed defendant and his 
representatives—Failure to take this ob¬ 
jection by representative does not make 
question res judicata unless they might 
and ought to havo taken it 192 

- S. 11, Expl. 4 —Doctrine of con¬ 
structive res judicata applies to execution 
proceedings when persons sought to be 
bound had notice of point previously de¬ 
cided and had opportunity to contend 
against it 381a 

- Ss. 20 and 16 and O. 2, Rr. 2 (1) 

and (3),—O. 2, K. 2, Cls. (l) and (3), 
operate even where reliefs open to plain- 
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tiff taken separately and alone would be 
cognizable in different jurisdiction — 
Rules of residence in S. 20 is to limita¬ 
tions of Ss. 16 to 18 7056 

- S. 20—Actual contract for dispatch 

of goods entered in Native State—First 
item of performance performed (weighed 
and loaded) in British territory—British 
Court has jurisdiction 115a. 

- S. 35—Court can grant personal 

decree for costs against party, who is not 
mortgagor 272 

*- S. 39 and O. 21, R. 10—Transfer 

of decree to other Court for execution— 
Decree-holder applying for execution in 
anticipation, three days before arrival 
of decree at transferee Court—Such ap¬ 
plication is incompetent 103a 

-S. 47—Appeal—Where the High 

Court orders that a person might draw 
some amounts from the District Court on 
giving security to the satisfaction of 
District Court, appeal does not lie from 
finding of District Judge arrived at after 
elaborate inquiry that security offered is 
sufficient for a certain amount 38(1) 

S. 47 and 0.21, R. 2—Execution 

Anomalous agreement not to execute— 
Suit on basis of such agreement for re¬ 
covery of money realized in execution is 
barred by S. 47 26(2) 

* S. 47 (2)—In execution of decree 
obtained against Y, X getting possession 
of house property No. 1—Decree reversed 
on appeal—Restitution applied for —X 
building wall on property No. 2 thereby 
obstructing passage to house — Court 
ordering possession of house to be secured 
to Y but making no order as regards wall 

Y suing for recovery of both properties 
1 and 2 Suit as regards property No. 1 
held incompetent — But Court should 
treat suit as proceeding so far as it related 
to house 588 

— S. 47 (2) — Conversion of petition 
into suit under S. 47 (2) —No second.ap¬ 
peal lies, but where on respondent’s own 
invitation lower appellate Court sets 
aside order of executing Court refusing 
such conversion on footing that it was 
involved in appeal under S. 47, respon¬ 
dent cannot be allowed to resile and say 
no appeal lies at appellant’s instance to 
correct error 270a 

^ (2) S. 47 (2) is intended to 
correct bona fide mistake 2706 

S. 48— Fraud of co-judgment-debtor 


Civil P C. 

is of no avail in obtaining extension 
against other co-judgment-debtor 3 816 

- S. 48 and O. 22, Rr. 12 and 4— 

Judgment-debtor’s legal representative 
can be brought on record in execution 
proceeding already started—Fresh execu¬ 
tion petition need not bo presented 
Execution petition filed within 12 year’s 
limitation—After 12 years from decree, 
judgment-debtor dying — Decree-holder 
can bring judgment-debtor’s legal repre¬ 
sentatives on record in same execution 
proceedings and his remedy is not barred 

by Civil P. C., S. 48 303a 

- S. 60 and O. 21, R. 94—Auction 

sale not confirmed—Judgment-debtor re¬ 
tains interest and it can be attached or 
sold 511 1 

- S. 64— Attachment cannot avoid 

previous transfer 570a 

- S. 64—Scope—S. G4 avoids transfers 

contrary to, not during the continuance 
cf, attachment 570d 

- S. 73—Scope — Potential decree- 

holders have no right to rateable distri¬ 
bution (obiter) 5706 

- S. 73 and O. 21, R. 72—Provisions 

of O. 21, R. 72, are subject to provisions 
of S. 73—Meaning explained 103c 

- S. 80—Municipal Council is not 

"public officer” within S. 80—Madras 
District Municipalities Act (1884), S. 350 

8086 

* -S. 80—S. 80 is mandatory—Con¬ 

sideration of hardship or absence of pre¬ 
judice is immaterial 175a 

* - S. 80—Person or persons giving 

notice should be same who bring suit 

1756 

■- S. 80 and O. 7, R. 11—Plaint can¬ 

not be rejected in part—Noncompliance 
with S. SO—Suit should be wholly dis¬ 
missed 175c 

- S. 92—Suit brought in individual 

capacity to establish individual claim as 
trustee dees not come within S. 92 801a 

-S. 92—Majority of a body cannot 

alter fundamental objects of that body 
unless such power is specially reserved 

12 a 

- S. 92—Charitable corporations be¬ 
ing trustees of the corporate properties 
are subject to jurisdiction of Court 126 

- Ss. 96, 115 and 2—Court finally 

decided controversial matter in issue— 
Decision misnamed as "decretal order”— 
Decision forms decree over which appeal 
is remedy and not revision 471 
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-S. 100—Invalid disposition by ad¬ 
optive father—Ratification by adopted 
son—Whether ratification is of whole 
or part of transaction is question of fact 

804c 

- S. 100—Finding of fact—No inter¬ 
ference in second appeal 7516 

- S. 100—Suit for ejectment by land¬ 
lord—Finding whether tenant has proved 
kayamgeni right or not is finding of fact 
—High Court can only interfere where 
judgment of lower Court is based on line 
of argument unsustainable in law 5776 

- S. 100—Questions of fact cannot he 

raised in second appeal for first time 

284/ 

- S. 100 — Question of communal 

character of land is mixed question of 
fact and law — Finding can be interfered 
with if correct principles are not applied 

2136 

- S. 100 — Finding of fact — Find¬ 
ing of fact arrived at by lower appel¬ 
late Court has to ho accepted in second 
appeal 206a 

- S. 100—Contract Act (1872), S. 74 

—Provision in bond for higher rate of in¬ 
terest on default of payment of principal 
and interest by certain date held penal 
by lower Court—Meaning put on bond 
not impossible though strained—High 
Court refused to interfere 137a 

- S. 100 —Whether particular user 

imposes additional burden on servient 
heritage is question of fact—Easements 
Act (1882), S. 23 128a. 

- S. 109 (c)—Difficult question of law 

is not sufficient—It must be of public im¬ 
portance 642 

— Ss. 114 and 115 — Review or revi¬ 

sion cannot bo granted when remedy is 
by way of appeal 8286 

— S. 115—Court-fee—Court-fee ques- 

tions are opon to revision on the plea that 
lower Court has erred in refusing 
jurisdiction 7166 

-S. 115 —Amendment allowed, effect 

of which is trial of time barred suit — 
High Court will interfere 542 cl 

- S. 115—Court finding entirely dif¬ 
ferent case than that set up by party— 
Irregularity justifies interference 534c 
" Ss.115, 96 and 2—Court finally de¬ 

cided controversial matter in issue—Deci¬ 
sion misnamed as “decretal order” — 
Decision forms decree over which appeal 
is remedy and not revision 471 

S. 115 — When lower Court having 


Civil P. C. 

jurisdiction decides point, High Court 
will not interfere with decision though 
wrong 83/ 

- S. 115—Scope—Lower Court’s order 

that court-fee paid is correct is not 
revisable 86 

* -S. 115—Plaintiff basing relief on 

one legal relation — Subsequently he ap¬ 
plying for amendment allowing him to 
base his claim on another legal relation 

— On date of application, latter claim 

time barred—Trial Court rejecting appli¬ 
cation and deciding suit as originally 
framed—Lower appellate Court ordering 
remand allowing amendment — Remand 
order held to be vitiated with material 
irregularity of procedure and although no 
appeal could lie against it, High Court 
could and should interfere with it in 
revision — (Per Reilly , /.) — No appeal 
could lie against remand order, for trial 
Court’s disposal could not be said to be 
on “preliminary point” within meaning 
of Civil P. C. (i90B), O. 41, R. 23 la 
- S. 115 — High Court’s power to in¬ 
terfere in revision stated 16 

- S. 141, O. 9, R. 5 and O. 34, 

R. 5 (2) — Mere fact that Court can dis¬ 
pense with notice and can direct that 
final decree be passed does not invalidate 
order to issue notice and to dismiss ap¬ 
plication for final decree on default of 
decree-holders — Court should conform 
with O. 9, R. 5 if it issues notice — By 
force of S. 141 provisions of O. 17 and 
O. 9 apply to application for final decree 
under O. 34, R. 5 795 

^- S. 144 — Judgment-debtor has no 

other right of action except under S. 144 
when sale is not void ab initio — No 
action lies for getting sales declared void 

713 

* —S. 144 —Decree reversed on appeal 

— Appellant is entitled to interest on 

costs paid by him 561(1) 

- S. 144—“Restitution,” meaning ox- 

plained 81a 

* -S. 144—“Or otherwise” — Signi¬ 
ficance of term explained 816 

* -Ss. 144 and 47 —Suit for redemp¬ 

tion of four items of mortgaged property 

— Decree for redemption of three on 
deposit into Court of balance of mortgage 
money by mortgagor — Mortgagor after 
such deposit filing appeal for redemption 
of fourth item—Appeal decreed—Applica¬ 
tion under S. 144 for mesne profit—Mort¬ 
gagor not being in possession of that item 
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at date of trial Court’s decree, S. 144 did 
not apply — Under S. 47, application 
under S. 144 was allowed to be converted 
into plaint 81c 

- S. 145, O. 38, R 2 and O. 47, 

R. 1 —Notice issued to surety under 0.38, 

R. 2, to produce judgment-debtor—Exe¬ 
cution sought to be issued against him on 
failure — Further notice to show cause 
why execution should not issue is neces- 

828ft 

S. 146 and O. 33, R. 9 — Pauper 
plaintiff dying pendente lite — Heir im¬ 
pleaded as legal representative — Heir 
himself not pauper — Heir can be dis¬ 
paupered under O. 33, R. 9 read with 

S. 146 324 

- S. 151, O. 41, Rr. 25, 27 and 28 

—Court should follow specific provisions 
of Code when so given and should not 
instoad make use of its inherent powers 

791 

- S. 151 —Where rights are conferred 

by sections, but no provision is made for 
particular set of facts, Courts should 
apply rules nearest in point with neces¬ 
sary modifications 3036 

S. 152 — Description in deed of 
mortgaged property through mistake 
wrong — Mistake passing in plaint and 
■decree—Plaintiff can apply to have des¬ 
cription corrected 260 

- O. 1, R. 8 — Representative suit— 

Plaintiff dying—Any of those persons or. 
whose behalf suit was filed can apply to 
be made plaintiff — His application will 
be governed by Limitation Act (1908), 

Art. 181 5906 

O. 1, R. 8 — Sanction to prosecuto 
•or defend suit given to individual per¬ 
sons One of them dying — Right does 
not survive to his heirs — Proper pro¬ 
cedure in such cases indicated 452 

‘ O. 1, R. 10 —Party may bo struck 
•off against whom no relief is claimed 

^ 284ft 

U- 1, R. 10 (2) — Partition suit — 
'Lommission issued for taking accounts 
of family property—Worshippers of cer¬ 
tain temple applying to be made parties, 
alleging that certain fund was held by 
family in trust for deity, should be added 

aS Pa A bl o o o 3576 

. R. 2 and S. 11 — Liberty to 

bring fresh suit granted as Court felt 

restrained to grant particular relief 

claimed—Subsequent suit is not barred 

cither under S. 11 or O. 2, R. 2 8306 


Civil P. C. 

-O. 2, R. 2 — Legacy - 

agreeing to pay interest on 


Executors 
legaev but 


declining to pay principal except on pro¬ 
duction of succession certificate — Prior 
suit by legatee for interest alone — O. 2, 
R. 2, deos not bar subsequent suit for 
principal 313 

* -O. 2,Rr. 2 (1) and (3)—Cls. (l) 

and (3), O. 2, R. 2, operate even where 
reliefs open to plaintiff taken separately 
and alone would be cognizable in different 
jurisdiction — Rules of residence in S. 20 
is to limitations of Ss. 16 to 18 — Civil 
P. C. (1908), Ss. 20 and 16 7056 

-O. 5, Rr. 17 and 19—Though ser¬ 
vice by affixture is endorsed as due ser¬ 
vice’’ by the Court, yet defendant can 
afterwards come in and say that it was 
not good service and he had no knowledge 
of claim against him 813<; 

-O. 5, R. 20—Substituted service— 

Inference as to defendant's knowledge— 
When it is strong and when it is weak 
explained 813<7 

-O. 5, R. 20 and O. 9, R. 13— Sub¬ 
stituted service may be good service under 
certain circumstances 812 

* - 0 5, R. 20 (2) — R. ( 20(2), ex¬ 

plained—“Substituted service” is not ne¬ 
cessarily due service 813c 

-O. 6, R. 10—Mistaken bona fide 

belief and good faith must be alleged 
in pleadings — They are not to be pre¬ 
sumed 1106 

-O. 6, R. 15—Plaintiff is responsible 

for statements in plaint 679u 

-O 6, R. 17 —Cause of action foreign 

to original one cannot bo tacked to suit 

5336 

-O. 6, R. 17—New plea—Plaintiff 


cannot rely on title not alleged in plaint 
but acquired during pendency of suit— 
practice, subsequent events 505c 

-O. 6, R. 17—Plaintiff suing defen¬ 
dants 1 to 4, partners of a firm, and 
others—Latter in original plaint alleged 
to be liable as they were under obligation 
to pay debts incurred by defendants 1 to 
4—Application for amendment that they 
were also liable as partners of firm— 
Amendment was allowed 369 

-O. 6, R. 17—Suit by principal 

against ‘agent—Decree should not be al¬ 
lowed on basis of partnership at least 
without prior amendment of plaint 300a 

-O. 7, R. 1—Court should see sub¬ 
stance and not to form of plaint 94ft 
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-O. 7, R. 10 —Court discovering 

valuation to bo beyond its jurisdiction 
should at once return plaint 696 

* -O. 7, Rr. 10 and 11—Return of 

plaint—On correct valuation of plaint, 
suit beyond jurisdiction of Court—Court 
must return plaint for presentation to 
proper Court and should not ask plaintiff 
to amend valuation with a view to direct 
him to pay additional court-fee and then 
to return plaint 67 

* -O. 7, R. 10—Plaint returned for 

presentation to proper Court can after 
amendment, be represented to same Court 

8 a 

-O. 7, R 11 —Plaint cannot be rejec¬ 
ted in part—Non-compliance with S. 80 
—Suit should be wholly dismissed—Civil 
P. C. (1908), S. 80 175c 

-O. 7, R. 14 and O 11, R 15-List 

of documents is to be deemed part of 
plaint for granting inspection 825 a 

- 0.9, R. 5 and O 34, R. 5 (2)— 

Mere fact that Court can dispense with 
notice and can direct that final decree 
be passed does not invalidate order to 
issue notice and to dismiss application 
for final decree on default of decree- 
holders — Court should conform with 
O. 9, R. 5 if it issues notice—By force of 
S. 141 provisions of O. 17 and O. 9 apply 
to application for final decree under O. 34, 
R. 5—Civil P. C., S. 141 795 

^- 0.9, R. 8—Representative suit 

on behalf of plaintiff and other members 
of community—Plaintiff dying — Other 

members are nob plaintiffs eo nomine— 
Suit cannot bo dismissed for their non- 
appearance 590c 

-O 9, R. 13 and O. 41, R 21—No 

decree shall be made against party behind 
his back—This is cardinal principle under¬ 
lying rules for service of summons 813« 

*-O. 9, R. 13—Though return is that 

summons has been served personally yet 
defendant can get ex parte decree against 
him set aside on various allegations—He 
cannot bo precluded from doing so 8136 
O. 9, R. 13—Decree-Setting aside 
—Ex parte decree—Plaintiff putting false 
case before Court —Decree can be set aside 
on ground of fraud 6796 

O. 9, R. 13—R. 13 does not 
apply to execution proceedings under 
O. 21, as fall within S. 47 (FB) 656a 
' O. 9, R. 13—Advisability of fram¬ 
ing new rule suggested (FB) 6566 


Civil P. C. 

^ 0.9, R. 13—Ex parte order against 

minor can be set aside only if by negli¬ 
gence of guardian minor has been pre¬ 
judiced—Minor 6a 

* O. 9, R. 13—Suit against joint 

family—Family consisting of adult as 
well as minor members—Suit decreed 
with future mesne profits—Minors suing 
for declaration that rate of future mesne 
profits excessive—Minors found prejudiced 
by negligence of adult members one of 
whom acted as guardian ad litem—Decree 
regarding future mesne profits should be 
set aside as against adult members as well 
as minors—Civil P. C. (1908), O. 41, 
R. 33 66 

-O. 11, R. 18—Fact that inspection 

is sought for before written statement is 
filed is no ground for refusing it 8256 

O. 13, Rr. 1 and 2—Refusal to re¬ 
ceive documents six months late—No 
satisfactory explanation for delay—Refu¬ 
sal is proper 512 

-O. 18, R. 18 —Judges are entitled 

to make local inspection to understand 
evidence—But they cannot base findings 
of fact solely upon its result 531 

* O. 20, R. 12 — Court-fees Act 

(1870), S. 11—Decree for possession with 
past and future profits—Execution can be 
taken for possession whether court-fee 
paid on future profits or not 717 

** — O. 20, R. 12 (2)'and S. 2 (12)— 

Executing Court cannot allow interest 
when decree is silent as to interest* 

A. I. R. 1927 Mad. 954 and 105 I. C. 
34, Overruled (FB) 650 

O. 21, R. 2—Payment before decree 
—Rule does not apply 399- 

O. 21, R. 2 and S. 47 Execution 
—Anomalous agreement not to execute— 
Suit on basis of such agreement for re¬ 
covery of money realized in execution is 
barred by S. 47 26(2) 

* -o. 21, R. 10 and S. 39—Transfer 

of decree to other Court for execution— 
Decree-holder applying for execution in 
anticipation, three-days before arrival of 
decree at transferee Court—Such applica¬ 
tion is incompetent 103a 

'*’■ “ O* 21, R. 16 — Noncompliance 
with proviso regarding notice renders all 
subsequent proceedings void as against 
unnoticed defendant and his representa¬ 
tives Failure to take this objection by 
representatives does not mako question 
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res judicata unless they might and ought 
to have taken it—Civil P. C. (1908), S. 11 

192 

-O. 21, R. 46—Executing Court need 

not determine if debt attached is really 

due 570c 

-O. 21, R. 46 —Personal covenant in 

othi deed to pay money debts—Such 
money debts can be attached by Small 
Cause Court—It can also decide the ques¬ 
tion who is real owner of money so 
secured 38(2) 

-O. 21, R. 58—Consideration of— 

Claim under R. 58 put in after sale is not 
infructuous 782 5 

#-O. 21, Rr. 58 and 88—If attach¬ 

ment constitutes infringement of rights 
of real owner he can pay money under 
protest and seek proper remedy to have 
same back—Contract Act, S. 72 753c 

-O. 21, R. 63—Claim petition rejec¬ 
ted without investigation—Claimant su¬ 
ing under R. 63—Defendant pleading 
that plaintiff’s title was based on nominal 
transaction intended to defraud creditors 
—Burden of proving fraud is on defence 

40 

:-O. 21, R. 72—Provisions of 0. 21, 

R. 72, are subject to provisions of S. 73 
—Meaning explained—Civil P. C., S. 73 

103c 

- O. 21, Rr. 84, 85 and 72—Decree- 

holder allowed to become execution pur¬ 
chaser and order for set-off made before 
sale—Actual bid minus deductions for 
poundage, etc., may become equal to more 
or less than decretal amount—In first 
and last case whole of set-off must bo 
deemed as made on date of sale and whole 
amount deemed received on same day— 
Where -bid larger than decretal amount 

R. 85 is applicable 1035 

O. 21, R. 89—Contract Act (1872), 

S. 72—Person paying money in Court to 

set aside sale in execution under protest 
is entitled to get his money back under 
s - 72 753a 

-O. 21, Rr. 89, 92 (2) and 93—Pro¬ 
perty mortgaged prior to sale, but after 
attachment Mortgagee applying under 
K - b9—-Decree-holders applying for rate¬ 
able distribution of sale-proceeds are not 
entitled to notice under O. 21, R 92 and 
order passed setting aside sale is' binding 
on them for purposes of Civil P C (1908) 
O. 21, R. 93 465 

O. 21, R. 94 and S. 60—Auction 
sale not confirmed—Judgment-debtor re- 


c i vil p c 

tains interest and it can bo attached or 

sold 511 

-O. 21, Rr. 98 and 100—Tenants of 

judgment-debtor unless occupancy tenants 
are bound by decree 534a 

-O. 21, R. 100—Application under 

R. 100 —Decree-holder asked to begin— 
After his examination witnesses of clai¬ 
mant examined—It amounts to irregu¬ 
larity 5345 

-O. 21, R. 100 —Certain person not 

parties to suit set up by judgment-debtor 
to put forward case of tenancy and pre¬ 
vent decree-holder from executing decree 
—High Court can interfere and set aside 
order allowing such claims 534 d 

-O. 22, R. 1—Representative suit 

doos not abate by plaintiff’s death 590a 

-O. 22, R 3—Two appeals out of 

same suit—One by plaintiff and other by 
defendant—Abatement of latter as legal 
representative of respondent not added in 
time while in former legal representative 
of appellant added within time—This fact 
cannot entitle the defendant-appellant to 
say that liis appeal should be allowed to 
proceed 277 

*-O. 22, Rr. 12 and 4—Judgment- 

debtor’s legal representative can bo 
brought on record in execution proceed¬ 
ings already started—Fresh execution 
petition need not be presented—Execu¬ 
tion petition filed within 12 years’ limi¬ 
tation—After 12 years from decree judg¬ 
ment-debtor dying—Decree-holder can 
bring judgment-debtor’s legal representa¬ 
tives on record in same execution pro¬ 
ceedings and his remedy is not barred by 

Civil P. C. (1908), S. 48 303a 

^ O. 26, R. 10 (3)—Second commis¬ 
sion should not be issued unless first com¬ 
missioner’s report is unsatisfactory, in 
which case earlier commission should be 
wiped out altogether—Judge balancing 
one commissioner’s report against that 
of other, acts contrary to O. 26, R. 10 (3) 

735 

-O. 32, R. 3—Minor—Minor unre¬ 
presented in suit—Decree against him is 
nullity—Proper person not appointed 
guardian—Decree whether nullity de¬ 
pends on whether minor has been pre¬ 
judiced by such irregularity 674 

-O. 32, R. 7—Compromise of suit 

entered by member of Hindu family on 
behalf of his minor wards and himself, 
without leave of Court, does not bind 
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minors nor him when there was no legal 
necessity for it 218c 

-O. 32, R. 14 and O. 33, R. 11- 

Court can order next friend to pay court- 
fee in pauper suits in place of minor 249 
❖-o. 33, Rr. 2 and 3—Court allow¬ 

ing plaintiff to sue as pauper—Afterwards 
plaint returned validly under 0. 7, R. 10 
—Compliance of Rr. 2 and 3 in represen¬ 
tation of plaint is not necessary 418 

- O. 33, R. 9 and S. 146—Pauper 

plaintiff dying pendente lite Heir im¬ 
pleaded as legal representative—Heir 
himself not a pauper—Heir can be dis¬ 
paupered under O. 33, R. 9 read with 

S. 146 324 

-O. 33, R. 11—Court can order next 

friend to pay court-fee in pauper suits in 

place of minor —Civil P. C., O. 32, R. 14 

249 


- O. 34, R. 1 —Transferees of pro¬ 
perty subject to mortgage cannot be 
bound by proceedings in subsequent suit 
between prior mortgagee and mortgagor 
to which they were not parties—Mort¬ 
gage, parties 542a 

- O. 34 1 R. 5—Personal covenant to 

pay may be proved by invalid mortgage 
and personal decree may be passed on 

that basis 124c 

-O. 34, R. 5 (2)—Mere fact that 

Court can dispense with notice and can 
direct that final decree be passed does not 
invalidate order to issue notice and to 
dismiss application for final decree on de¬ 
fault of decree-holders—Court should con¬ 
form with O. 9, R. 5 if it issues notice— 
By force of S. 141 provisions of O. 17 
and O. 9 apply to application for final 


decree under O. 34, R. 5 Civil P. C. 
(1908), S. 141 and O. 9, R. 5* 795 

❖- 0.34, R. 8 — Preliminary decree 

in redemption suit—Adjustment out of 
Court cannot be pleaded in passing final 

decree , v 5926 

-O. 34, R. 8 and S. 2 (3)—In re¬ 
demption suit mortgagee is decree-holder 
and can transfer his decree 592c 

- O. 34, R. 9—Court-fees Act (1870), 

S. 7, Cl. 9 —Suit for redemption is also 
suit for surplus profits due to mortgagor 
—Court-fee payable is regulated by prin¬ 
cipal amount on mortgage bond 479a 

- O. 40, R. 1 — Mortgage — Mortgagee 

procuring appointment of receiver in 
mortgage suit is entitled to income from 
mortgaged properties in receiver’s hands 
in preference to assignee 626a 
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# - 0.40, R. 1—Receiver in mortgage 

suit must make over income of the pro¬ 
perty towards mortgage dues in prefer¬ 
ence to assignee 6266 

- O. 40, R. 2- -Receivers ordered to- 

retain 5 per cent of gross sales are not 
entitled to commission on sum shown as- 
“trade discount” 500 - 

-O. 40, R. 2—Estate possessed of 

1930 bonds deposited with Imperial Bank 
—Parties applying to Master to authorize 
Bank directly to convert bonds into bonds 
of new Government of India loan—Re¬ 
ceivers held not entitled to commission 

36 

# -O. 40, R. 3—R. 3 provides for 

duties of receiver—Receiver is responsible 
to Court—No appeal lies from the direc- 
tions given by Court to receiver under 

R. 3 760a 

# - O. 40, R. 4—Order of attachment 

of receiver’s property and not order of 
arrest of receiver is proper order under 
R. 4 —Appeal lies against order under 
R. 4 —Appeal will lie although illegal 
order is made under R. 6 7606 

-O. 40, R. 4—Receiver asked to pay 

into Court certain sum as compensation 
for loss caused to estate by his gross negli¬ 
gence or in alternative party asked to 
realize amount from receiver’s security— 
Receiver can appeal against such order 

760c 

- O. 41, R. 22—Scope of—No appeal 

or memorandum of objections—Respon¬ 
dent is not entitled to agitate points deci¬ 
ded against him 513a 

- O. 41, R. 22—Cross-objection dis¬ 
missed owing to dismissal of first appeal 
for default by appellant—Second appeal 
to set aside dismissal of cross objection— 
Question of dismissal of first appeal can¬ 
not be decided on same second appeal 
—New second appeal should have been 

filed 1336 

- O. 41, R. 22 (4)—Word “default” 

in the rule includes any default made by 
appellant which would amount to non¬ 
prosecution of the appeal e. g., non-pay¬ 
ing of deficit court-fees 133a 

- O. 41, R. 23 and S. 115—Plaintiff 

basing relief on one legal.relation—Subse¬ 
quently he applying for amendment al¬ 
lowing him to base his claim on another 
legal relation— On date of application 
latter claim time barred — Trial Court 
rejecting application and deciding suit 
as originally framed, lower appellate 
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Civil PC. 

Court ordering remand allowing amend¬ 
ment—Remand order held to be vitiated 


with material irregularity of procedure 
and although no appeal could lie against 
it, High Court could and should interfere 
with it in revision— (Per Reilly, /.) — 
No appeal could lie against remand order 
for trial Court’s disposal could not he 
said to be on preliminary point’’ within 
meaning of O. 41, R. 23 la 

-O. 41, Rr. 25, 27 and 28 — Court 

should follow specific provisions of Code 
when so given and should not instead 
make use of its inherent powers — Civil 
P. C. S. 151 791 

-O. 41, R. 33 —In proper case res¬ 
pondent who has not filed appeal or ob¬ 
jection can be allowed to argue that 
plaintiff’s suit should be dismissed 5136 
— O. 41, R. 33 and O. 9, R. 13 — 

Suit against joint family — Family con¬ 
sisting of adult as well as minor mem¬ 
bers Suit decreed with future mesne 
profits—Minors suing for declaration that 
rate of future mesne profits excessive — 
Minors found prejudiced by negligence 
of adult members one of whom acted as 
guardian ad litem — Decree regarding 
future mesne profits should be set aside 
as against adult members as well as 
minors g £ 

' 0.44, R. 1 Before allowing pau¬ 

per appeal Court need not arrive at defi¬ 
nite and final conclusion 1986 

^ 0.46, R. 1 — Subordinate Court 

cannot compare soundness of views on 
question of law taken by High Court to 
which it is subordinate with the views 
of other High Courts—Court doing that 
in order of reference—Reference was re¬ 
turned for making proper order of refer¬ 
ence if necessary—Practice — Precedents 


I 


O. 47, R. 1 —Error on face of 
cord illustrated 

Sch. 2, Para. 15 — Misconduct 
arbitrators would justify setting aside 
award —By waiver right of objecting 
lost Whjit amounts to waiver depen 
on circumstances gj, 

f , 2, Para. 15 — Award r 

through Court ana containing mistake 

Uourt will not interfere to rectify 61 

~ Sch - 2. Para «- 17, 18 and 9-T 

brothers referring disputes to arbitral! 

Agreement specifying three arbitrate 
but not providing for in case one 


Civil P. c 

— One arbitrator dying bofoie completion 
of proceedings—One brother filing suit 
and other applying for stay of it under 
para. 18—As provisions of paras. 1 to 16 
cannot be applied to arbitration out of 
Court except in so far as they are con¬ 
sistent with provisions of agreement to 
refer, Court could not add third arbitra¬ 
tor in lieu of one who died, and so suit 
could not be stayed 28 

Companies Act (7 of 1913) 

-Ss. 21 and 159—Ultra vires tran" 

saction by company creates no debt and 
contributories are not liable to pay it 
during liquidation proceedings 792 

- S. 235 —Winding up order does not 

give right to liquidator to enforce time- 
barred claim 586 

Company 

-Partnership—There is r no true ana¬ 
logy between partner of firm and share¬ 
holders in joint stock company 5806- 

Contempt 

-Court— Auctioneer using sale pro¬ 
ceeds _and failing to deposit them is 
guilty of contempt 61a 

-Madras High Court — Powers in 

cases of contempt are same as those of 
English Courts 61c 

Contract 


-Construction—Stipulation cannot be 

implied because it is reasonable — Im¬ 
plication can be made if it is necessarily 
intended 65a 

Construction—Sole agency on com¬ 
mission for specified area and period — 
Principal not expressly bound to send 
goods — Principal cannot be impliedlv 
bound 656 

-Construction— Whether stipulation 

should be implied depends on agreement 
and not nature of consideration 65c 
Contract Act (9 of 1872) 

S. 16 — Gosha ladies — Evidence of 
execution must be certain— Pardanashin 
ladies 335a 

— S. 17 —Purchaser of decree in favour 
of insolvent from Official Assignee for 
20 per cent of its face value representing, 
that decree was almost unrealizable with 
knowledge that it was fully secured com¬ 
mitted fraud 603(2) 

* -S. 63—Evidence Act (1872), S. 92 

Mortgage bond—Higher rate of inter¬ 
est in default—Oral agreement to show 
right of waiver by mortgagee as to higher 
rate on default—Such agreement is in¬ 
admissible if taken to impose legal obliga- 
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Contract Act 

tion on mortgagee to accept lower rate 
always—It is admissible if it is taken to 
he mere promise of grace—S. 92 cannot 
bar evidence showing probable acceptance 
at lower rate under Contract Act, S. 63 
—S. 63 applies to cases of remission of 
some part while whole contract exists 

636a. 

- Ss. 69 and 70 —Suit for reimburse¬ 
ment—Plaintiff s utmost good faith must 
be established 207c 

■ - Ss. 69 and 70 —Suit for reimburse¬ 

ment—Plaintiff’s bona files not estab¬ 
lished—Payments of mortgage debts and 
decree do not of themselves make plain¬ 
tiff entitled to reimbursement 207d 

- S. 70 —Question whether what has 

been done is done for another is question 
of fact 516 

- S. 70 —Person benefited must have 

opportunity to accept or reject benefits 

51c 

=!<- S. 72 —Person paying money in 

Court to set aside sale in execution under 
protest is entitled to get his money back 
under S. 72—Civil P. C. (1903), O. 21, 
R. 89 x 753a 

❖- S. 72—Civil P. C. (1908), O. 21, 

Rr. 58 and 88—If attachment constitutes 
infringement of rights of real owner he 
can pay money under protest and seek 
proper remedy to have same back 753c 

- S. 74 —Provision in bond for higher 

rate of interest on default of payment of 
principal and interest by certain date 
held penal by lower Court — Meaning 
put on bond not impossible though 
strained—High Court refused to interfere 
—Civil P. C. (1908), S. 100 137a 

- S. 74 — Court should give reasons 

for refusing to award compensation on 
default of payment on proper date 1376 
- S. 171 —Legal practitioner — Soli¬ 
citor has a lion for his costs on fruits of 
judgment recovered by his exertion and 
cannot bo defeated by third party’s at¬ 
tachment—Lien 183 

Cosharers 

-Partition—Plaintiff suing for pos¬ 
session of property or alternatively for 
partition of properties X and Y — He 
proving that X belonged to his father 
who put defendant in possession of it 
and that defendant by his misconduct 
mixed up boundaries of X with his pro¬ 
perty Y so that plaintiff now was unable 
to identify X —Plaintiff was entitled to 
invoke Court’s equitable interference and 


Cosharers 

partition could be decreed in his favour 

19 

Court-fees 

^-Administration suit — Preliminary 

decree passed—Another creditor claimant 
has to pay no court-fee afterwards 683a 
Court-fees Act (7 of 1870) 

^- Ss. 3 and 4 —Act directly applies 

to extraordinary original civil jurisdic¬ 
tion of High Court—High Court cannot 
make rules overriding the Act 457a 

#- S. 7 (1) and (5)—Suit on mortgage 

by Hindu father—Father and his sons 
made defendants— Suit decreed — Sons 
appealing alleging that their share was 
not liable—Court-fee must be paid on 
their share or on decree amount—Method 
in S. 7 (5) cannot be adopted. 710 

-S.7 (4)— Suit by minor members of 

tar wad for declaration that decree passed 
against karnavan is not binding on them 
and for recovery of property sold in exe¬ 
cution of that decree is one for declara¬ 
tion and consequential relief 375a 

- S. 7 (4) (b) — Partition deed with 

alleged fraud in allotting properties — 
Suit for partition and to get over effect 
of partition deed—S. 7 (4) (b) or (c) ap¬ 
plied and hence plaintiff was given op¬ 
portunity to value his relief in his own 

way 946 

- S. 7 (4) (b) and (c) —Suit held to 

fall under S. 7 (4) (c) proviso as amended 
(Madras) in 1922 and not S. 7 (4) (b) 69a 
- S. 7 (4) (b) —Applicability— Plain¬ 
tiff stating that family was already 
divided in status and he was suing for 
partition by metes and bounds — Suit 
does not fall under S. (7) (4) (b) 49 

-S. 7 (4) (c) and Art. 17-B —Person 

suing as beneficiary under certain trust 
to recover certain properties forming 
subject-matter of trust which had been 
alienated by certain trustees—Case comes 
under S. 7 (4) (c) and not under Art. 17-B 


24 

S. 7 (9) Suit for redemption is 
also suit for surplus profits due to 
mortgagor— Court-fee payable is regu¬ 
lated by principal amount on 'mortgage 
bond—Civil P. C. (1908), O. 34, R. 9 


S. 10 (2) Plaintiff can reduci 
his claim to bring suit within certaii 
court-fee and suit cannot be dismissec 
under S. 10 (2) 716< 

S. 11 Decree for possession wit! 
past and future profits — Execution cai 
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Court-Fees Act 

be taken for possession whether court- 
fee is paid on future profits or not—Civil 
P. C. (1908), O. 20, R. 12 717 

S. 17 Suit for recovery of three 
separate deposits is a suit embracing 
three distinct subjects 712 

7 S. 17 Fresh court-fees must be 
paid for fresh cause of action 533a. 

7 Art. 17 B and S. 7 (4) *(c)—Person 
suing as beneficiary under certain trust 
to recover certain properties forming 
subject-matter of trust which had been 
alienated by certain trustees—Case comes 
tinder S. 7 (4) (c) and not under Art. 17-B 

24 

Criminal Procedure Code (5 of 1898) 

S. 7 (1) Object of S. 7 (l) is to lay 
down rule governing relation between 
sessions division and districts 

“n* 4 . - ^ (P er Full Bench) 

District means district for purposes of 
criminal administration. — ( Jackson , J. 
contra) (FB) 6976 

. * '2) Local Government can 

alter number and limits both of divisions 
and districts (FB) 097 d 

M 7 (2)— {Per Full Bench) — 

Notification creating two Sessions divi¬ 
sions of Tanjoro held not ultra vires of 
Local Government —(Jackson, J. t contra) 

* c /T1 „ (FB) 697c 

S. 10 ( Per Full Bench) —One offi¬ 
cer can be District Magistrate for two 
districts— [Jackson, J. contra) (FB) 697c 
S. 144 — Revision — Proceedings 
under S. 144 are subject to revision by 
High Court 242a 

S. 144—High Court will interfere 
in revision where grounds for action 
under S 144 by Magistrate are unfounded 
or insufficient 242c 

** ^4 When order under S. 144 

may be addressed to public generally 

rmttin n fl UbUC Cann0t be prohibite<1 from 
putting flags on private houses 242d 

S 144 lu ~J? , passin g °r<ler under 

neoetsarv M be shown fchafc was 
IdkeUhnni r !? tere ® t8 of pu blic peace — 

able and proximate'' ° 8 ” U8 ‘ b ° rea |° n g 
explained 47 ’ Provi8 °-"lnterpretat,o„," 

pinned* 47 ’ PrOTi *°~“To 

-—Court* , . In ‘ 0r Protation of Statutes 

1931 Indexes (Mad).—3 & 4 
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Criminal P. C. " 

** ^®2 Any person” includes 

accused person 7796 

S. 162— “Any purpose”—Meaning 
explained 779,; 

7 S. 162 Statement by accused to 
police during investigation cannot be 
brought into evidence although forming 
best of defence—Accused can repeat that 
statement in Court—Absurdity of S. 1G2 
illustrated ' 779d 

***^ S- 195 (1) (b)—Complaint stating 
facts disclosing minor and graver offence 
Prosecution should be for graver offence 

702 

S. 197—Member of village Pancha- 
yat Court, in forwarding proceedings of 
election of Chairman, suppressed original 
and fabricated and forwarded false docu¬ 
ment Accused cannot take advantage of 

S. 197 492a 

7~S- 198—Complaint by hereditary 
priest of portion of Muslim community 
against persons for having undergone or 
participated in marriage void according to 
Mahomedan law and for depriving him of 
his fees by celebrating marriage in another 
\illage Complainant is not person ag¬ 
grieved—Penal Code, S. 496 247a 

S. 198 Penal Code (1860), S. 114— 

S. 114 is evidentiary and not punitive— 

It establishes irrebuttable presumption 
that presence plus prior abetment amount 
to participation—Complaint is therefore 

necessary even where person is charged 
under Ss. 496 and 114, I. P. C. 2476 

Ss. 202 and 156 —Complaint for¬ 
warded under S. 202-Police investiga¬ 
tion under S. 156 is not illegal, but mere 
report is sufficient 770 

202—Report of police under 
o. 202 is part of record 429 

S. 227 Court may alter charge at 
any time before judgment is pronounced 

7 236 and 237—Evidence suffi¬ 

cient to establish charge for principal 
offence which is not framed—Conviction 
on such charge is allowed 2256 

~ S. 239 (d) Accused opening sluice 
of feeler channel of tank in spite of 
watchman s objections once in the evening 
and then next morning—Both these acts 
formed part of same transaction 225a 

-S. 264(1) Court has discretion in 

mode of recording evidence—Case hotly 
contested—Magistrate should not try it 
summarily 233 ( 1 ) 
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- S. 297—Persons charged with da- 

coity—Judge in charging jury saying: 

When in committing theft or in carry¬ 
ing property a person voluntarily causes 
hurt or wrongful restraint, offence am¬ 
ounts to robbery” and further that “if 
five or more persons take part in the 
offence, it amounts to dacoity”—Direction 
to jury held insufficient 481a 

- S. 297—Six persons charged with 

dacoity—Jury returning verdict of guilty 
against three accused and acquitting other 
three—Effect of such verdict should be 
explained to jury 4816 

- S. 297—Dacoity—Judge not point¬ 
ing out to jury that theft becomes robbery 
only when violence is used for commit¬ 
ting theft—This is misdirection 427a 

* -S. 297—Charge of dacoity against 

named persons—Sometimes verdict of 
acquittal of some and conviction of rest 
making number convicted 1 ;,below five— 
Jury must be warned of this and its con¬ 
sequent effect 4276 

& - S. 304—Mistake lying in mis¬ 

understanding of law—S. 301 does not 

apply 775 

- S. 342—Provisions of S. 342 are 

mandatory and non-compliance with them 
vitiates trial 241a 

- S. 350—Sessions Judge directing 

further inquiry under S. 436—Change of 
Magistrates in trial Court—New Magis¬ 
trate framing charge without re-examin¬ 
ing witnesses already examined—Proce¬ 
dure held to be proper 488 (2) 

S. 423 Retrial Appellate Court 
cannot order retrial when prosecution has 
hopelessly broken down 227 

S. 430—Accused charged with off¬ 
ence under S. 430,1.P. C— Bench Magis¬ 
trates trying them for lesser offence 
under S. 426,1. P. C.—Their proceedings 
are not void 494°a 

S. 435 (4) Made”—Meaning of, 
explained—Application not entertained 
by District Magistrate does not bar appli¬ 
cation to Sessions Judge 772 (2) 

“S.439—Accused tried with lesser 
offence than that with which he is 
charged—Accused is not prejudiced—No 
interference in revision on conviction 
much less on acquittal 4946 

- S. 439—Only three Magistrates of 

Bench hearing and trying case—Judgment 
signed by seven—It amounts to illegality 
as to vitiate conviction—Even in case of 


Criminal P. C. 

acquittal interference in revision is justi¬ 
fied 494c 

- S. 439—Remedy by way of appeal 

open—High Court will not interfere in 
revision 419 

- S. 439—Powers of revision are 

general and cannot be cut down by any 
decision 2426 

- Ss. 439 and 435 —Accused person 

must wait for his defence till he is char¬ 
ged—If convicted, his first remedy is by 
way of appeal and not revision 240 

- S. 476—Complaint under—Proceed¬ 
ings embodied in single document—Docu¬ 
ment serving dual purpose of a finding as 
well as of complainant sufficiently com¬ 
plies with requirements of S. 476 166 

- S. 476-B—Sessions Court cannot 

direct Additional District Magistrate to 
prefer complaint under S. 476-B, but may 
itself prefer it 768 

-S. 476-B—Appeal lies even where 

complaint is filed by Court suo motu 16a 

- S. 488—Husband and wife—Resti¬ 
tution of conjugal rights—Consent order 
under S. 488 is no bar to civil suit for 
restitution of conjugal rights 482 

- S. 488—Compromise after reference 

to Court of which essential part is pass¬ 
ing order under S. 488 can be enforced 

185 (1) 

- S. 491—Procedure by way of habeas 

corpus cannot be utilized for going behind 
order of competent Court 773 

- S. 517 —Possession—No crime made 

out—Property should be returned to the 
party from whom it was taken unless 
there are special circumstances rendering 
that course unjustifiable 17 

- S. 537—Charge—Defect in, is cura¬ 
ble in absence of prejudice—Criminal 
Trial 225a 

Criminal Trial 

^-Complainant’s death—No abatement 

772 (1) 

-Mere strong suspicion is not enough 

—Benefit of 'doubt must be given to 
accused—Defence not able to account for 
murder in any other way is immaterial 

689 d 

Accused charged under one section, 
but should have been charged under 
another Both offences summons cases— 
Magistrate should alter conviction to one 
under proper section 228cr 

Knowledge of law — Ignorance of ac¬ 
cused cannot be presumed 42 
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Criminal Trial 

— Offender punishable under two penal 
enactments can be punished under one or 
other but not under both 186 

Decree 

*-Setting aside—Ex parte decree— 

Plaintiff putting false case before Court— 
Decree can be set aside on ground of 
fraud- Civil P. C., 0. 9, R. 13 6796 

-Execution—Decree creating charge— 

Sale can be held without fresh suit or 
attachment of property charged 603 (1) 

-Construction — Words capable of 

more than one meaning — To ascertain 
meaning and effect of decree, Court can 
look to relevant papers and circumstances 
^ 328a 

r-Construction of—Future maintenance 
held charged on the property 120 a 

Deed 

— Construction—Deed held to be not 
void or against Transfer of Property Act 
(1882), S. 10 799 

Construction — Rule — Intention 
should be ascertained from document as a 
whole 4046 

Construction — Deed ambiguous — 
Subsequent conduct of parties may be 
looked at 404c 

Construction—Settlement deed giving 
settlor s wife right to enjoy property 
till death Thereafter settlor’s heirs to 
take property absolutely—Settlor held to 
have made disposition in favour of heirs 
absolutely 374 

— Construction — Executor held ap¬ 
pointed by implication—Succession Act 
(1925), S. 222 343a 

Easements Act (5 of 1882) 

~Ss. ^ an( ^ ^ Rights to water as 
against Government of a raiyatwari wet 
land holder stated 2846 

"S. 7—Principles of English law re¬ 
lating to underground streams should not 
be applied to India, where conditions are 
different 284c 

7 Raiyat who is injured in water 
supply of his customary channel has right 
ofjiction against offending raiyat 284 d 
7—As between owners of land no 
one has right of property in water flowing 
underground in undefined channels by 
percolation * 284(7 

S* 7 Appropriating underground 
percolating water and consequent diminu- 
tion of water supply lawfully maintaina¬ 
ble—There would be a breach of contract 

o 1 o_ n , • . . 284,1 

3 . lo Lei tain estate partitioned in 


Easements Act 

1864 between T and N keeping tank 
common to both for irrigation of their 
villages—Tank breached in 1876 and res¬ 
tored to original condition in 1913— 
Plaintiff was purchaser of certain villages 
embracing some tank bed from N —In 
1899 when plaintiff purchased these vil¬ 
lages they were not submerged, tank being 
in state of disrepair—After construction 
of repairs, lands purchased submerged 
and suit brought for injunction, damages 
and for directing defendants to remove 
newly constructed bund—Lower Court 
dismissing suit against T and decreeing it 
against N, observing that he had no right 
to submerge lands sold by him and plain¬ 
tiff could question submersion as no rights 
to inundate were reserved at date of sale 
—No reservation held necessary—Mere 
fact that after repairs were made water 
inundated plaintiff’s land which was in 
tank bed held not to give plaintiff right 


to sue for damages 


561 (2)a 


-S. 18—Customary rights need not be 

immemorial 213a 

^-S. 18—Customary right—Change 

in conditions and circumstances changes 
right — Limitation of right is not only 
quantitative nor restricted to particular- 
land 213c 

- S. 23—Civil P. C. (1908), S. 100— 

Whether particular user imposes addi¬ 
tional burden on servient heritage, is 
question of fact 128a 

- S. 23 — Residential house changed 

into godown—Additional burden is im¬ 
posed by using bullock carts over passage 
which was used as passage for residential 
house 1286 

- Ss. 33 and 35—Cutting off water 

supply from plaintiff’s channel—Plaintiff 
has cause of action apart from proof of 
actual damage 284c 

- S. 59 — Licensor and Licensee — 


License is not annexed to property nor is 
it transferable or heritable right — Id- 
censor parting with property or licensee 
dying—License comes to end 216 

Electricity Act (9 of 1910) 

-Licensee under, is not in same posi¬ 
tion as person in whose favour special 
Act is made ( Obiter ) 152 d 

-S. 37 (2) (f) —Power to make general 

rules does not make local control unneces¬ 
sary 152/ 
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Evidence 

-Admissibility — Omission to object 

does not make irrelevant evidence relevant 

601a 

Evidence Act (1 of 1872) 

- S. 6 —Statement by woman immedi¬ 
ately after she is ravished is not admis¬ 
sible under S. 6 233 (2)6 

-S. 8—Hearsay evidence is not admis¬ 
sible even to prove intention or motive 

689c 

-S. 8 —S. 8 covers relevancy of con¬ 
duct— Complaint by woman ravished— 
Terms in which complaint is made are 
relevant as conduct, but not relevant as 
direct proof of the act 233 (2)c 

- Ss. 13 and 35—Ee-citation in order 

of President of Union Board is not admis¬ 
sible under S. 35 or S. 13 4876 

— S. 30—S. 30 must be construed 
strictly in favour of accused—“Proved” 
means proved before prosecution case ends 

820 

- S. 30—Confession cannot take place 

of evidence against co-accused 177a 

- S. 30—Interpretation of Statutes— 

Two constructions possible—Stricter con¬ 
structions must be adopted in accused’s 
interest 1776 

- S. 32—Fact that statement of dying 

man recorded by another is read over and 
signed by deponent only makes its evi¬ 
dentiary value stronger 430a 

Ss. 32 and 160— X recording state¬ 
ment of deceased—Statement not read 
over nor signed by doceased—Statement 
recorded in April— X required to give 
evidence not till July— X just putting in 
statement recorded by him as correct ac¬ 
count of what deceased had stated — 
Statement admitted in evidence—On ap¬ 
peal objection raised that it was wrongly 
admitted inasmuch as X did not use it to 
refresh his memory nor did he attempt 
from recollection to reproduce words used 
by deceased—Statement held to be rightly 
admitted as under such circumstances 
statement should be treated as if the wit¬ 
ness had prefaced it by stating categori¬ 
cally that he could not remember what 
deceased said 4306 

-S. 32 —S. 32 refers to actual cause 

or transaction resulting in death—Woman 
ravished committing suicide three days 
later—Her statement is not admissible 
under S. 32 233 (2)a 

- S. 32—Statement of person who is 

dead throwing light upon cause of his 
death is relevant evidence—Man in bed in 


Evidence Act 

hospital four days after occurrence and 
month before his death making statement 
—That statement carries no more weight 
than if he had made it in witness-box 180 

- S. 32 (3) and (7) — Statement in 

adoption deed that adoptor’s sons were 
suffering from leprosy is admissible to 
decide validity of adoption and attesta¬ 
tion by sons being against their interest 
is admissible 264a 

-S. 33 — Proceeding in Court not 

having pecuniary jurisdiction is not judi¬ 
cial proceeding—Evidence taken in such 
proceeding cannot be used in retrial 575 
-Ss. 33, 63 and 65—Admissibility 

— Statement of witness abstracted in 
judgment given in previous suit cannot be 
used in lieu of original statement 207a 

-Ss. 35 and 13 — Ee-citation in order 

of President of Union Board is not admis¬ 
sible under Ss. 35 or 13 4876 

** S. 41—Person declared in insol¬ 
vency Court creditor of insolvent does 
not confer “legal character” on him 

(SB) 441a 

* -S. 41 — Declaration of title to 

“specific thing” to be conclusive must be 
made not against specified person but 
absolutely (SB) 4416 

-S. 41—Eight to recover debt is not 

“specific thing” ( (SB) 441c 

-S. 41 —Term ‘legal character’ should 

be construed narrowly (SB) 441 d 

— S. 41—Finding of fact necessary in 
making declaration in rem will not bind 
third parties in subsequent proceedings 

(SB) 441/ 

-Ss. 63 and 65 — Admissibility — 

Statement of witness abstracted in judg¬ 
ment given in previous suit cannot be 
used in lieu of original statement—Evi¬ 
dence Act, S. 33 207a 

♦ -S. 91 — Eegistration Act (1908), 

S. 49—Document of dissolution of part¬ 
nership only repository and appropriate 
evidence of agreement of dissolution — 
Document alone can be looked at under 
Evidence Act, S. 91, for terms—Docu¬ 
ment purporting to transfer interest in 
partnership holding immovable property 
requires registration 580a 

-S. 92—Unilateral mistake if proved 

does not entitle party alleging, to decree 
or order rectifying or cancelling docu¬ 
ment 7856 

— S. 92 — Adding terms to unambi¬ 

guous deed—Mere fact that terms are un¬ 
usual is no ground 785 g 
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* — S. 92 — Mortgage bond — Higher 
rate of interest in default—Oral agree- 
ment to show right of waiver by mort¬ 
gagee as to higher rate on default—Such 
agreement is inadmissible if taken to im¬ 
pose legal obligation on mortgagee to ac¬ 
cept lower rate always—It is admissible 
if it is taken to be mere promise of grace 
— S. 92 cannot bar evidence showing 
probable acceptance at lower rate under 
Contract Act, S. 03 —- S. 63 applies to 
cases of remission of some part while 
whole contract exists — Contract Act 
(1872), S. 63 636a. 

-S. 92, Prov. 1—Scope of, stated 

785a 

-S. 92, Prov. 1—Specific Relief Act 

(1877), S. 31 —Remedy sought in essence 
rectification—Same tests and defences ap¬ 
ply as when rectification and conse¬ 
quential relief are claimed — Practice, 
Relief 785 d 

S. 92, Prov. 1 —Suit on unreformed 
deed registered and unambiguous—Plain¬ 
tiff cannot adduce evidence to show that 
by mistake term has been omitted unless 
mistake is such as would found claim for 
rectification 785e 

S. 114 Parties having right of user 
may be presumed to have used it 495c 

-S. 114, Illus. (b) —It is unsafe to 

oonvict on uncorroborated testimony of 
accomplice 689a 

— S. 114, Illus. (b) —Corroborative 
evidence explained 6896 

— S. 114, Illus. (b) —Duty of prosecu¬ 
tion is to adduce corroborative evidence 
Corroboration not proved — Gaining 
over of witnesses or suppression of truth 
by them is immaterial 689c 

~ S. 115 — Two brothers B and V 
jointly enjoying property as tenants-in- 
oommoQ — Before his death B by will 
giving his share to his daughter M and 
after her death to his grandson P— V 
dying leaving behind D—H’s suit to re¬ 
cover her share against D compromised, 
compromise being in P's handwriting— 
Under compromise decree D given certain 
property wholly—P then suing to recover 
half-share wholly given to D who had 
notice of will P is not estopped from so 
doing M could not, when suing to estab¬ 
lish her claim, represent interests in 
remainder 354 

" S. 145 Deposition of witness made 
in previous suit sought to be used to con¬ 
tradict him—It is necessary to call his 


Evidence Act 

attention to those parts of it which are 
to be so used before proving it 2076 
- — S. 160— A r recording statement of 
deceased — Statement not read over nor 
signed by decease 1—Statement recorded 
in April —X required to give evidence not 
till July —X just putting in statement 
recorded by him as correct account of 
what decased had stated—Statement ad¬ 
mitted in evidence— On appeal objection 
raised that it was wrongly admitted inas¬ 
much as X did not use it to refresh his 
memory nor did he attempt from re¬ 
collection to reproduce words used by 
deceased—Statement held to be rightly 
admitted as under such circumstances 
statement should be treated as if the 
witness had prefaced it by stating cate¬ 
gorically that he could not remember 
what deceased said—Evidence Act (1872), 

S. 32 4306 

Grant 

-Inam—Sagubadi inams—Inams gran¬ 
ted on condition that inamdars should keep 
all village lands cultivated—No land re¬ 
maining uncultivated —Inams cannot bo 
resumed 370a 

— Inam—Vinayaka inam and astrologer 
inam are not resumable if service is regu¬ 
larly rendered 3706 

Guardian and Ward 

-Alienation by de facto guardian is 

not void, but only voidable—Voidability 
is analogous to that of widow’s alienation 
by reversioners—“Voidable” is not used 
in same sense as in law of contracts — 
Limitation Act (1908), Art. 141 597 (2)6 

-De facto guardian acting for benefit 

of minor binds him by alienation made 
for necessity 597 (2 )d 

-Guardian can incur liability on be¬ 
half of minor only to the extent to which 
minor’s property would bo liable under 
his personal law binding upon him 140c 
Guardians and Wards Act (8 of 
1890) 

-S. 12 —Scope—Anyone residing out¬ 
side British India cannot bo appointed 
guardian of minor’s person 478 

Hindu Law 

^-Adoption — Adoptive father and 

natural father agreeing to dispose of por¬ 
tions of adoptive father’s ancestral pro¬ 
perty including gift by will to adoptive 
father’s brother’s daughter — All other- 
dispositions in agreement ratified by 
adoptive son—Gift by will to brother’s 
daughter not questioned for 20 years 
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after his majority—Such gift must also be 
deemed to be ratified 804a. 

-Adoption — Invalid disposition by 

adoptive father at time of adoption binds 
adopted son, if he ratifies it subsequently 

8046 

-Adoption — Object of, stated — 

Natural son suffering from virulent 
leprosy—Another son can be adopted 

2646 

-Alienation—Alienation by father for 

paying off antecedent debt—Debt not for 
immoral orillegal purposes— For apply¬ 
ing the doctrine that property thus alien¬ 
ated cannot be recovered it is not es¬ 
sential that the debt should have become 
payable and should have been paid by 
the alienee 615a 

Alienation—Father— Necessity not 
impeachable by minors suing to recover 
property alienated— It is not open to 
plead that family necessity could have 
been relieved in some other way 6156 

^ Alienation—Father—Son born afte r 

alienation can challenge it if property is 
alienated without consent of coparceners 

5506 

Alienation—Widow—Suit by rever¬ 
sioner for declaration that sale was not 
binding Court can, in case facts and cir¬ 
cumstances warrant, uphold sale in part 

538 

Alienation—Widow minor— Aliena¬ 
tion by her do facto guardian — Widow 
becoming major and alienating property 
again Reversioner suing for declaration 
that latter alienation not binding on them 
They should have also sued in respect 
of former alienation and time began to 
run from that date as the former aliena¬ 
tion was voidable and not void — Limi¬ 
tation Act (1908), Art. 141 274 

*** Alienation — Father — Provincial 

Insolvency Act (1920), S. 28 — Hindu 
father adjudicated insolvent— Power of 
sale destroyed by previous attachment— 
Official Receiver cannot appropriate sale 
proceeds of the son’s shares 118 

^ Alienation Manager can absolutely 

alienate property to member of joint 
family for maintenance 106c 

-Alienation —Co-parcener—Bequest by 

deceased member of joint family to his 
wife of portion of property of his share in 
lieu of her maintenance with assent of co¬ 
parceners is valid 106(2 

Debts— Son can question father’s 


Hindu Law 

debt even after decree against father by 
creditor—But son must be in existence 
at time of decree— Conception of son is 
tantamount to his existence 824a 

* -Debts—Insolvency— Joint Hindu 

family—Debts of father— Hindu father 
dying after incurring debts on promissory 
notes—Son cannot bo adjudged insolvent 
on account of his liability as member 

788 

-Guardian—Only parents and testa¬ 
mentary guardian can be de jure guardians 
and no other persons unless appointed by 
Court 597 (2)c 

-Maintenance — Wife — When hus¬ 
band deserts his wife and neglects his 
duty to maintain her wife is entitled to 
decree for maintenance 705a 

Maintenance— Suit for joint mem¬ 
bers need not file separate suit to recover 
from widow funds from which she is to 
be paid maintenance 668a 

* -Maintenance — Widow — Suit for 

maintenance—Her claim must first be 
satisfied out of joint family property in 
her possession—When it is not sufficient 
then she can claim maintenance from 
other joint family property — Principle 
applies when she has no such property in 
her hand but when property dissipated 
unascertainable suit must be dismissed— 
When traceable in hands of third persons 
no charge can be imposed unless they are 
made parties to suit—It makes no differ¬ 
ence whether property is held in lieu 
of maintenance or not 6686 

-Maintenance — Decree for future 

maintenance, creating charge on proper¬ 
ties Future maintenance can be realized 
in execution proceedings— Practice—Re¬ 
lief 1206 

Maintenance —Widow of undivided 
brother — Joint property worth about 
Rs. 30,000 Absolute gift to widow of 
properties worth Rs. 1,500 in full dis¬ 
charge of her claim for maintenance hold 
to be reasonable and binding on minor— 
Hindu law, Alienation 108a 

* -Maintenance—Gift to widow with 

absolute power of disposal over property 
gifted in lieu of her maintenance is not 
always invalid 1066 

-Partition— Institution of suit for 
partition effects severance of joint family 
if suit is continued to end—Date of seve¬ 
rance is date of plaint 8246 

Partition Separation of one mem¬ 
ber and specification of shares of others 
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who at the same time agree to remain 
joint—Agreement to remain joint is valid 
and shares binding at time of subsequent 
partition 404a 

*-Partition—Institution of suit for 

partition— Severance of joint family is 
effected from date of plaint 278 

-Religious endowment —Alienation— 

Sale of office of trustee is invalid if made 
to others except sole immediate heir 5056 
~ Reversioner — Surrender by rever¬ 
sioner is valid if it is to person next in 
succession 505a 

-Widow—Widow’s estate—Nature of 
Gift by widow—Extent of enunciated 


377 

Widow Settlement of bona fide dis¬ 
pute and consequent family arrangement 
is binding on reversioners 218a 

Widow Surrender—Reservation of 
some property for widow’s maintenance 
does not invalidate surrender 2186 

Widow — Surrender — Effect of, is 
effacement of widow— When next rever¬ 
sioner dies, property does not revert to 
widow though she be alive—It will go 
back to the surviving next reversioner 


218 c 

\Vidow Surrender —Provision for 
widow s maintenance — Reversioner can 
sue for actual possession of such property 
after widow's death - 218d 

* Widow —Surrender—Duty of Court 

in such cases indicated 218; 

Husband and Wife 

Restitution of conjugal rights—Con¬ 
sent order under S. 488 is no bar to civil 
suit for restitution of conjugal rights— 
Criminal P. C. (1898), S. 488 482 

Insolvency 

* Joint Hindu family —Debts of 

father Hindu father dying after incur¬ 
ring debts on promissory notes — Son 
cannot bo adjudged insolvent on account 
of his liability as members— Hindu law, 
Dobts 788 

’Judgment declaring judgment-debt 
provable does not declare that alleged 
oent, that merged in judgment-debt, is 
proved 1 rovincial Insolvency Act (1920), 

tow*. s, :S8 > 4411 

—,V h f re u oivil Courts jurisdiction is 
sought to be ousted, statute should be 
strictly construed 801c 

wvTv^° U - r< i f hou , ld interpret language 

TnVp 1 n g ), 0 a i u f e has 0m ployed — Crimi¬ 
nal P. C. (1898), S. 162 779a 


Interpretation of Statutes 

-Substantial rights of parties should 

not be interfered with unless interfered 
with either expressly or by necessary in¬ 
ference 7296 

-Insolvency Act—Insolvency Acts fol¬ 
low English Bankruptcy Act—In case of 
difference between Indian Act and Eng¬ 
lish Statute words of “Indian Act” are to 
be given effect to — Language of both 
identical — Guidance and help can be 
sought from English decisions— Provin¬ 
cial Insolvency Act 729c 

" Court-fees Act— It must be strictly 
interpreted while taxing subject 683c 

Meaning of particular word, how to 
bo determined, stated 6596 

*-Before restricting scope of Act by 

terms of preamble, Court must be satis¬ 
fied that legislature intended that scope 
should be so restricted — Madras City 
Tenants’ Protection Act cannot be thus 
restricted only to apply to tenants who 
can establish that they constructed build¬ 
ings with hope that they would not be 
evicted so long as they pay fair rent — 
Madras City Tenants’ Protection Act 
(1922), Preamble 6296 

-Two constructions possible—Stricter 

construction must be adopted in ac¬ 
cused’s interest— Evidence Act (1872), 
S. 30 1776 

General and Special Acts, how to be 
construed enunciated 152c 

-Retrospective effect — Statute not 
dealing with procedure does net have re¬ 
trospective effect unless clearly so in¬ 
tended by legislature 83a 

-Declaratory Act ordinarily has re¬ 
trospective effect 836 

‘ There may be a declaratory provision 
in non-declaratory Act 83c 

Retrospective operation should not 
be given to statute to affect existing 
rights unless statute is violated 83A; 

Context should be looked to before 
holding declaratory statute to be retros¬ 
pective in operation 83 1 

-When new remedy is given by statute 

where old remedy existed, it is cumula¬ 
tive and not in lieu of old remedy 83ra 

--High Court rules—Rules depriving 

High Court of jurisdiction must be strio- 
tly construed 6Id 

-High Court rules— Existing rights 

or law is not repealed or modified unless 
contrary intention is clear 61e 
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Jurisdiction 

-Redemption suit—Principal amount 

determines jurisdiction 4796 

Land Acquisition Act (1 of 1894) 
Interpretation—Benefit of doubt as 
to, must be given to party 506 

-Ss. 3 (d) and 54 —No appeal lies to 

High Court from decree of Land Acquisi¬ 
tion Court when constituted by appoint¬ 
ment of Special Judicial Officer 586 
S. 3 (f)— Acquisition of house sito 
for panchamasis public purpose 361a 
S. 6 (1) —20 per cent of cost of ac¬ 
quisition levied on applicants for sites 
and the remaining 80 per cent to be paid 
out by Government for public revenues 
to be recouped by instalments from as¬ 
signees of sites—In this case provision of 
Act is properly complied with 3616 
S. 9 Not earlier than 15 days after 
the date of the publication of notico”— 
Meaning explained 50a 

S. 27 (2) Once proper reference is 
made to District Judge, his final order on 
it is an award 26(1) 

Landlord and Tenant 

--Patta in itself is not title-deed but 

is evidence of title—What weight as re¬ 
gards title should be attached to patta 
depends on circumstances of particular 
case 613 

-Suit for ejectment—Tenant alleging 

permanent right of occupancy has to 
piove it Mere proof of long occupation 

does not satisfy onus—Rule is applicable 

to South Kanara as well 577a 

Adverse possession Tenant having 
permissive possession cannot by merely 
denying landlord’s rights convert it into 
adverse possession 577 c 

(Madras) Zamindar has right to col¬ 
lect pada nazir as rent 2066 

Agraharamdars are jointly and sever¬ 
ally liable for jodi dues 51rZ 

Land Tenures (Madras) 

Ekabogam mirasidar — Nature and 
extent of such rights is varying and clai-, 
mant has to prove what right he posses¬ 
ses as ekabogam mirasdar even in village 
close to Chingleput border 135 

Legal Practitioner 

■ Solicitor has a lion for bis costs on 
fruits of judgment recovered by bis exer¬ 
tion and cannot be defeated by the third 
party’s attachment—Lien—Contract Act 
(1872), S. 171 # > 183 

Legal Practitioners Act (18 of 1879) 

- S. 7 —Rules framed under R. 13 — 

Under R. 13 High Court has not dele- 


Legal Practitioner’s Act 

gated to District Judges power to suspend 
practitioners pending receipt of their re¬ 
newed certificates 688 

-; S. 13 (f) Prov.(b) — Practitioner 

asking adjournments to move High Court 
merely to delay course of justice and tak¬ 
ing no steps is guilty of improper conduct 

(FB)422 

Letters Patent (Madras) 

--Cl. 15 — No bard and fast rule can 

be laid down as to when single Judge giv¬ 
ing decision in second appeal should grant 
or refuse to grant leave to appeal from his 
judgment 202: 

- Cl. 15—Appeal raising substantial 

question of law -- Letters Patent appeal 
was allowed without notice to respondent 

198a 

Lien 

--Legal Practitioner — Solicitor has a 

lien for his costs on fruits of judgment 
recovered by his exertion and cannot be 
defeated by third party’s attachment 

182 

Limitation Act (9 of 1908) 

" S. 6 Child in mother’s womb can¬ 
not be regarded as minor for purposes of 


S. 6 456 

S. 10 —Directors of companies are- 
not trustees for specific purpose 58a 
-S. 14 — Plaint returned once for 


amendment and again for presentation to 
proper Court—Time thus spent excluded 
while computing limitation—High Court 
did not interfere in second appeal —Obiter 

6326 

—Art. 12 (b)— Art. 12 (b) is inap¬ 
plicable to sales under Madras Estates 
Land Act (1908) 7246- 

~ Art. 44 Art. 44 does not apply to 
suit by minor to set aside alienation by 
de facto guardian but Art. 44 applies in 
case of de jure guardian 597(2)a 

Art. 44 —Natural mother of adopted 
son not appointed guardian by Court is 
not guardian de jure and Art. 44 does not 
apply to suit for setting aside alienation 
made by her 597(2)c 

Arts. 61 and 120 Suit for reim¬ 
bursement—Art. 120 and not Art. Gl ap¬ 
plies 207c 

Arts. 88 and 116 —Suit for account 
by principal against bis agent for pro¬ 
perty received and not accounted for can¬ 
not be a suit for compensation for breach 
of contract, but is suit for account 

185(2)e 
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* —Arts. 89 and 116—Though money 
recovered by suit on registered bond is 
money recovered as compensation for 
breach of contract, yet where by regis¬ 
tered agreement one tenant-in-common 
manages the property as agent of other 
tenants-in-cormnon, Art. 89 applies as it 
is suit for account between principal and 
agent and not Limitation Act, Art. 11G 

185(2)* 

Arts. 89 and 116—Suit for account 
is for ordering defendant to account to 
plaintiff for moneys received by him and 
is different from suit for compensation 
for breach of contract—In suit for ac¬ 
counts defendant can get decree for bal¬ 
ance of account if anything is found duo 

fco him 185(2)5 

Art. 89—Moveable property—Money 
received by agent for principal is move- 
able property 185(2)c 

*** Arts. 96 127 and 144 —Partition 
between two brothers B and C of family 
property and maternal grandfather’s pro¬ 
perty in possession of his widow —B gett¬ 
ing larger share in latter property and 
correspondingly smaller share in ances¬ 
tral property Widow surviving B and C 
and property of maternal grandfather 
passing to widow’s reversioners on her 
death and B’s share taken possession of 
by them - Suit by B’s son for re-adjust¬ 
ment of shares held to be governed by Art. 
96 and not by Art. 127 or Art. 141 * 707 


^ Art. 104 —Wife’s claim to deferr 
dower accrues only when she becom 

aware of the fact of divorco pronounci 
in her absence 

^ Arts. 116 and 89 —Though mom 
recovered by suit on registered bond 
money recovered as compensation 
breach of contract, yet where by reg 
terod agreement one tenant-in-comm 
manages the property as agent of otl 
tenants-in-common, Art. 89 applies as 
is suit for account between principal a 
agent and not Art. 116 

185(5 

—-Art. 116— Breach of contract is cc 
clition precedent 185(5 

| i V' t8, ar ? d 88 Suit for accor 
by principal against his agent for p, 

perty received and not accounted for cc 

not be a suit for compensation for brea 

of contract, but is suit for account 

185(1 

Arts. 120 and 124 — Suit clairni 


Limitation Act 

hereditary office — Article applicable is 
124 and not Lim. Act Art. 120 505/ 

- Arts. 120 and 61 — Suit for reim- 

bursement—Art. 120 and not Art. 61 ap¬ 
plies 207e 

-Art. 124- Suit claiming hereditary 

office—Article applicable is 124 and not 
Art. 120 505/ 

Art. 124 —Suit barred against holder 
of office — Successors-in-ofiice also lose 
their rights 505# 

-Arts. 127, 144 and 96 — Partition 

between two brothers B and C of family 
property and maternal grandfather’s pro¬ 
perty in possession of his widow B gett¬ 
ing larger share in latter property and 
correspondingly smaller share in ances¬ 
tral property—Widow surviving B and C 
and property of maternal grandfather 
passing to widow’s reversioners on her 
death and B's share taken possession of 
by them Suit by B's son for re-adjust¬ 
ment of share hold to bo governed by 
Art. 96 and not by Art. 127 or Art. 144 

707 

—Art. 141 — Guardian and Ward— 
Alienation by de facto guardian is not 
void but only voidable — Voidability is- 
analogous to that of widow’s alienation 
by reversioners —'“Voidable” is not used 
in same sense as in law of contracts 

597(2)5- 

Art. 141 —Hindu law — Alienation 
~Widow minor — Alienation by her de 
facto guardian — Widow becoming major 
and alienating property again — Rever¬ 
sioners suing for declaration that latter 
alienation is not binding on them—They 
should have also sued in respect of former 
alienation and time began to run from 
that date as former alienation was 
voidable and not void 274 

Art. 141 —Properties sold by Hindu 
widow in 1899 — Boy adopted in 1905- 
and died in 1909 — Widow’s death in 
1921 - Reversioner’s suit in 1923 for re¬ 
covery of possession of alienated property 
—Suit held not barred 273 

^ ~ Art. 142 — Ordinarily plaintiff 
seeking on title and dispossession to oust 
defendant in possession must prove pos¬ 
session within 12 years of suit — Each 
party claiming possession, failing to prove 
effective possession — Possession is with 
title holder and plaintiff title holder 
should not be deprived of what he has 
merely because ho equally with other 
side has exaggerated his case in pleadings 
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Limitation Act 

by alleging definite act of possession and 
has failed to prove this—Possessory title 

644 

- Art. 142 —Waste land — Plaintiff 

putting forward case of effective posses¬ 
sion cannot rely on presumption that 
possession follows title—Possession 282 

-Arts. 144, 96 and 127 — Partition 

between two brothers B and C of family 
property and maternal grandfather’s pro¬ 
perty in possession of his widow B get¬ 
ting larger share in latterproperty and cor¬ 
respondingly smaller share in ancestral 
property—Widow surviving B and C and 
property of maternal grandfather passing 
to widow’s reversioners on her death and 
B's share taken possession of by them— 
Suit by B’s son for readjustment of 
shares held to be governed by Art. 96 
and not by Art. 127 or Art. 144 707 

- Art. 156 — Ex parte preliminary 

mortgage decree set aside on defendant’s 
application—High Court re-storing it on 
appeal — Limitation runs from date of 
restoration by High Court 149 

- Art. 18l— Civil P. C. (1908). O. 1, 

R. 8 — Representative suit — Plaintiff 
dying—Any of those persons on whose 
behalf suit was filed can apply to be made 
plaintiff His application will be gov¬ 
erned by Limitation Act (1908), Art. 181 


Madras Borstal 
1926) 

*-Applicability 


5906 

Schools Act (5 of 

— Requisites stated 


Madras City Civil Court’s Act (7 of 
1892) 

S. 14 —■ Suit transferred to High 
Court from City Civil Court—How credit 
is to be given to plaintiff in respect of 
fees payable in High Court stated 4576 


Madras City Municipal Act (4 of 
1919) 

S. 287 Separate license is neces¬ 
sary for each process with regard to same 

arti °c 007 488(l)a 

5. 287 Powers of Commissioner 
are not for prohibition but for regulation 

o ooo l52a 

S. 288 Municipal Committee con¬ 
senting or raising no objection to issue of 
license for electric supply — Control in 
respect of generating station is not lost 

152c 

-S. 288 — Electric Company must 

obtain permission of Commissioner of cor- 


Madras City Municipal Act 

poration to use steamboiler in governing 
station 152*7 

Madras City Tenants’ Protection 
Act (3 of 1922) 

*-Preamble— Interpretationof Sta¬ 

tutes—Before restricting scope of Act by 
terms of preamble, Court must be satis- - 
fied that legislature intended that scope 
should be so restricted—Madras City Te¬ 
nants’ Protection Act cannot be thus res¬ 
tricted only to apply to tenants who can 
establish that they constructed buildings 
with hope that they would not be evicted 
so long as they pay fair rent 6296 

-S. 2 —Shed for firewood is "build¬ 
ing” 629 a 

Madras District Municipalities Act 
(5 of 1920) 

" S. 80—Notification published some 
time later than date from which tax is to 
come in force—Merely this fact does not 
make tax illegal 808d 

S. 83—Madras District Municipali¬ 
ties Act (4 of 1884), Ss. 63 (l)-A—Schoo 
building is exempt even if proprietor 
derives profit by conducting school 556 

— S. 191, R. 1 —Rules under—R. 1 en¬ 
titles Chairman to refuse permission to 
erect latrine on particular spot on ground 
that such erection would be insanitary 

2286 

- Ss. 199 and 202 —A applying for 

permission to build latrine in north-eas¬ 
tern corner of his compound—Permission 
granted to erect one in north-western 
corner —A thinking it to bo mistake re¬ 
questing Chairman to correct it—No reply 
sent A writing to Chairman informing 
that he would begin construction without 
permission by end of the next month if 
corrected permission was not sent, and 
did so accordingly—Latrine was built 
without permission—S. 202 did not apply 
to this case 228a 

S. 300, Rr. 2, and 11 —Punishment 
for two offences arising from same facts 
is illegal—Person convicted for neglecting 
to vaccinate child—Persistence in neglect 
is punishable under R. 11 (2) and not 
under R. 11 (l) (a) 181 

- S. 350— Civil P. C. (1908), S. 80- 

Municipal Council is not "publio officer” 
within S. 80 8086 

S. 354 —License fee raised not with 
reference to expenses of collection or re¬ 
gulation—Enhancement resulting in un¬ 
fair burden as compared with other tax- 
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Madras District Municipalies Act 

payers Raising of fee held ultra vires 

o 497 5 

— S. 354 (2) —Bar to suit—When ac¬ 
tion of Municipal Council in fixing license 
fee is ultra vires S. 354 does not apply 

497a 

Sen. 4, R. 8 —Revision of assess¬ 
ment not made before end of five years— 
Tax should be collected on old assessment 

_ 808c 

Sen. 4, R. 9 —After completing re¬ 
vision of assessment books, Municipal 
Chairman has to give due notice to tax¬ 
payers to put in objections—Tax imposed 
without such notification is illegal 808a 

Madras Estates Land Act (1 of 1908) 

“—Limitation Act, Art. 12 (b)—Art. 12 
(b) is inapplicable to sales under Madras 
Estates Land Act 7245 


Zamindar resuming lands granted i 

lieu of services of public nature—Grant 

not made subsequent to permanent settle 

ment nor included in zamindari assets a 

settlement time Grantees executing re 

linquishment deeds in favour of zaminda 

—-Zamindar alono without consent of vil 

lagers held not entitled to resume—No 

did the relinquishment deeds entitle bin 

to resume, the same being unenforceab* 
in law 

“T Ss. 3 and 56 Consideration 
agreeing that land should not be used i 
agricultural but for building purposes 
not rent and suit for specific performan 
of such contract being not to enforce a 

ceptance of patta is maintainable in ore 
nary Courts 

| S. 3 (15) Ryots—Persons who bi 
raiyati land not for agricultural purpos 
but for constructing a mill which they ( 
construct on agreement with zamind; 
are not raiyats within S. 3 (15) 19^ 

J 7 ~S. 26 S. 26 is not retrospective- 
Uremium^ loan or valuable consider: 
tion explained 57 ] 

26 ~ “ Perioa '’- Meaning 

e^aLd 9 ^" E9taMi6h6d U3age ’'~ 

lanrU^‘i? 7 ~” SU . ifc f ° r arr0ars of ren fc 

landholder agamst raiyat-Uniforrn r 
of giam assessment fixed for all tenar 

into ^ grain renfc c °mmui 
and lftRO renfc r: S " b9e quently from 18 

rent °" e - e ! 8hfch and one-sixth of < 
^respectively Was Elected in ki 

and rest in cash without objection for 


Madras Estates Land Act 

years Rayiats’ contention that changes in 
1878 and 1889 amount to enhancement of 
rent unenforceable in absence of valid and 
binding contract cannot bo sustained 200 
S. 112 Want of notice to raiyat 
makes sale a nullity 724a 

Ss. 137 and 142 —Appeal from order 
of Collector on application of raiyats 
under S. 135 does not lie to District 
Court but to Board of Revenue 714 

Ss. 151 and 189 — Agriculture— 
Growing of timber and fuel trees is not 
agriculture 659a 

Ss. 189 and 213 —Suit by tenant for 
recovery.of money unlawfully collected 
by landlord is one for damages and civil 
Court has no jurisdiction to try it 743 

~ S. 213 Landlord collecting exces¬ 
sive rent by using procedure laid down 
for recovery of rent—Suit to recover such 
rent is suit for damages—Cause of action 
arises on date of payment under protest 

609 

Madras Gaming Act (3 of 1930) 

Act is not retrospective— Madras 
Towns Nuisance Act (1889) 777 a 

Madras Hereditary Village Officers 
Act (3 of 1895) 

S. 10 (4) —Appoint ment of person 
under S. 10 (4), being one to do duties of 
ofifice only is not appointed to office 607 

' Ss. 13 and 21 —Service inam—Suit 
in which question is whether land con¬ 
stitutes emolument of village is cognizable 
by Revenue Court 610 

Ss. 13 and 21 —Plaintiff appointed 
karnam by proprietor and holding that 
office and discharging its duties—Revenue 
Officer cancelling this appointment and 
appointing defendant to the post—Plain¬ 
tiff s suit for declaration that Revenue 
Officer s order is ultra vires—Such suit 
does not fall within S. 13 and S. 21 is no 
bar to it 502a 

Madras High Court (Original . Side) 
Rules 

O. 21, R. 5 —Person in contempt — 
Court can attach property before term of 
imprisonment expires 615 

-O. 31, R. 5 —Partition suit—Appli¬ 
cation by worshippers of temple for de¬ 
claration that certain fund was held by 
family in trust for temple—Court not 
having directed notice to be issued to per¬ 
sons having claims against family—Ap¬ 
plication could not be entertained under 

R. 5 357a 
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Madras Hindu Religious Endow¬ 
ments Act (1 of 1925) 

— Ss. 16, 5 . and 79 (1)—Committee 

established under Act of 1863, and in 
existence at commencement of Act of 
1925, is a committee constituted under 
S. 16 and within definition of S. 5— 
Under S. 16 Local Government can abolish 
such a committee 340a 

— S. 69—Trustee—Trustee setting up 

title in himself without justification and 
not acting in good faith—Removal is 
justified 78 

-(2 of 1927) 

- Ss. 20 (l)(a), 21 and 22—Strength 

of committee constituted under Act of 
1863 interfered with and varied—This is 
valid under S. 20 G) (c) and (a) 3405 

- S. 63—Generally internal manage¬ 
ment of excepted temple should be loft 
without interference by Board in hands 

of trustees 3285 

•-S. 63 — Suit for modification of 

scheme—Evidence to show how scheme 
worked is admissible 328c 

- S. 73 — Suit by trustee to establish 

hereditary right—It is doubtful whether 
it is in respect of administration or 
management —Quaere 8015 

- S. 73 (2)—Trustee of temple suing 

temple committee to establish hereditary 
right— Suit is entertainablo by civil 
Court 801d 

— S. 84 (2) — Person aggrieved by Re¬ 
ligious Endowments Board’s decision 
under S. 84 (l) is debarred by S. 84 (2) 
from proceeding by suit 574 

Madras Legal Practitioner’s Fees 
Rules (1925) 

--R. 37 (b)—Suit for declaration and 

injunction—Subject-matter of suit, fishery 
which is incapable of valuation—Its value 
not being shown to be loss than Rs. 1,000 
even if it could bo valued at all, Rs. 50 
as pleader’s fee was proper 640 

Madras Local Boards Act (14 of 
1920) 

S. 3 (18) Public road does not ex¬ 
clude road margin belonging to Govern- 
mon t 424 

— S. 54 (2) (as amonded by 11 of 
(1930)—S. 54 (2) of new Act is amending 
and not a declaratory section 83 d 

-S. 54 (2) (as amended by 11 of 1930) 

—S. 54 (2) is grammatically in future 
tense and hence is not retrospective 83e 

-S. 54 (2) (as amended by 11 of 1930) 

—Intention of legislature is not to inter- 


Madras Local Boards Act 

fere with procedure of Court in matter 
already pending before it 835. 

- S'. 55 — Penal Code (1860), S. 499, 

Excep. 8—Petition to President of Union 
Board that certain person is disqualified 
for election on account of leprosy doe& 
not amount to defamation ( Obiter ) 487a- 

- S. 56 (h) —Scope—Failure to attend 

meeting during three consecutive months 
is to be computed forward from date of 
first failure not backward from last 1385 

- S. 194 —S. 194 deals with inception 

and not user 4t0 (1) 

- S. 216 (1) (a) — Applicability— 

S. 216 (l) (a) does not apply to the case 
of a person who is permanently residing 
within the local area and who has given 
his home address as the place to which 
notices were to be sent, but who for pur¬ 
poses of business had temporarily left for 
a place outside the local area 138a 

- S. 225 —S. 225 applies only to suits 

for compensation and damages 520 

- S. 228 —Professional tax collected 

from person who is not taxable—Suit for 
recovery of amount thus collected is not 
barred by S. 228 822 

Schedule, R. 5 (3) (as amended by 
11 of 1930)—Old remedy at time of insti¬ 
tution of suit lias not been taken away 

83/ 

-Schedule, R. 5 (3) (as amended by 

11 of 1930)—It applies to suits, applica¬ 
tions etc. by or against Local Board and 
not to litigation between individuals 83 g 

- Schedule, R. 6 (1) (a) and (c) (as 

amended by 11 of 1930)—"Holdingoffice” 
explained 83/ 

Madras Proprietary Estates Village 
Service Act (2 of 1894) 

-S. 11 (1)- Revenue officer’s right of 

appointment dees not extend to cases 
where proprietor’s nominee is not in fact 
nearest heir of last office holder 502c 
— S. 11 (1) —Right of appeal when and 
to what extent restricted stated 502cZ 
- Ss. 17 and 27 —Date of enfranchise¬ 
ment under S. 17 may coincide with date 
contemplated in S. 27 5 255 

- S. 27 —S. 27 is not ultra vires of 

local legislature—Levy of village service 
cess is not enhancement of peishkush 
fixed at time of permanent settlement 

525a 

Madras Revenue Recovery Act (2 of 
1864) 

- S. 35 — Registered and not real 

owner is defaulter 51a 
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Madras Salt Act (4 of 1889) 

— S. 69—Powers of police under Act 

are uot restricted 769 

Madras Towns Nuisances Act (3 of 
1889) 

-S. 6 — Statutory crimes outside 

Penal Code—Imprisonment should he last 
resort—Confiscated money is practically 

fine 777c 

* — S. 9—Confiscation of money used 
for gambling 777 b 

Madras Village Courts Act (1 of 
1889) 

R. 21 —“ Court ” explained 492 b 
Mahomedan Law 

Alienation by mother of minor son’s 
property—Mother has no power 468a 
^-Joint family business can be car¬ 

ried on by any of whatsoever race he may 

553a 

Joint family - Madras Presidency— 
It is common for Mahornedans to live and 
trade together after death of common an¬ 
cestor 553& 

Joint family—Application of law— 
Each case has to be decided on facts 

553c 

"* Joint family Adult members can 
carry on family trade for benefit of all 
members Court will uphold suoh ar¬ 
rangements and legal consequences fol¬ 
ding it . 553rZ 

*** Joint family Eldest son carrying 
on trade of his deceased father for benefit 
of family stands in fiduciary relation to 
other members and is liable to account 
for profits—Trusts Act, Ss. 23 (f) and 80 

553c 

-Marriage—Penal Code (1860), S. 496 

— Marriage between Mahornedans within 

prohibited degrees—Marriage being civil 
contract in Mahomedan law, offence 
under S. 496 is not constituted 247c 
*'* Marzulmaut gift Gift in marzul- 
maut is valid to the extent of its consi¬ 
deration 740 

Malabar Compensation for Tenants’ 
^Improvement Act (1 of 1900) 

' ^ (1) Application—Act applies 

not only to agricultural tenancies but also 
to kudiyiruppus (house site) 363 

Malabar Law 

Karnavan Hypothecation bond held 
by tar wad is moveable property 726a 
Karnavan—Power of—Karnavan has 
large and even uncontrolled discretion as 
to acts of management 726 b 

. Tarwad—Question whether property 
standing in junior member’s name is joint 


Malabar Law 

property or that member’s self-acquisi¬ 
tion— Whether presumption should be 
drawn in favour of property being joint 
property or not would depend upon cir¬ 
cumstances of each particular case 634 

-Tarwad—Suit by junior member of 

marumakhathayam tarwad to set aside 
lease granted by karnavan for 12 years— 
Alienation attacked as fraudulent and to 
detriment of tarwad—It can only bo set 
aside in exceptional circumstances of 
gross betrayal of interests of tarwad as 
whole 73a 

Merchandise Marks Act (4 of 1889) 

S. 15—Penal Code, S. 4S6—Prose¬ 
cution if launched within three years of 
offence complained against is within time 

276 

Minor 

*** — Minor unrepresented in suit — 

Decree against him is nullity—Proper 
person not appointed guardian—Decree 
whether nullity depends on whether 
minor has been prejudiced by such irregu¬ 
larity—Civil P. C. (1908), 6. 32, E. 3 

674 

^-Alienation by guardian—Property 

of Christian minor by de facto guardian 
—Alienation is void 529 

Suit for possession—Allegation that 
sale deed executed by guardian was void 
Sale deed found not to be void—Suit 
must be regarded as one for setting aside 
sale deed though such relief is not sought 
^ • 45a 

*—Civil P. C. (1908), O. 9, R. 13- 
Ex parte order against minor can he set ' 
aside only if by negligence of guardian 
minor has been prejudiced 6a 

Mortgage 

- — Mortgagee procuring appointment of 
receiver in mortgage suit is entitled to 
income from mortgaged properties in re¬ 
ceiver s hands in preference to assignee — 
Civil P. C. (1908., 0. 40, E. 1 626a 

-Parties—Civil P. C. (1908), O. 34, 

■ft* 1 Transfer of property subject to 
mortgage cinnot be bound by proceed¬ 
ings in subsequent suit between prior 
mortgagee and mortgagor to which they 
were not parties 542a 

Rights of mortgagee—Simple mort¬ 
gage—Mortgagee filing suit against wrong 
person—He can successfully bring second 
suit against right person — But only 
remedy open to him is of recovering his 
money by sale 542c 
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Municipality 

-Recourse should not be had to Courts 

of law in routine matters 488 (1 )6 

Negotiable Instruments Act (26 of 
1881) 

-S. 35 —S. 35 does not apply to case 

of pro-note payable on demand 113a 

- Ss. 35 and 93 —Last paragraph of 

S. 35 does not mean that endorser is lia¬ 
ble without notice of dishonour given to 
him, by endorsee and it does not refer to 
endorsement of negotiable instrument 
after its dishonour 1136 

Opium Act (1 of 1878) 

-S. 20 — A and his wife convicted of 

illicit possession of opium —A attempting 
to prove that he was out of town on day 
of search but failing— A's conviction up¬ 
held while his wife was acquitted 

490 (2) 

Partnership 


-There is no true analogy between 

partners of firm and shareholders in joint 
stock company—Company 5806 

-Accounts—Special grounds are neces¬ 
sary for Court in granting partner’s re¬ 
quest for account without dissolution 

3006 


Part Performance 

-Applicability—Doctrine is unavail¬ 
ing against stringent provisions of Regis¬ 
tration Act, S. 49 580(7 


Penal Code (45 of 1860) 

S. 114 S. 114 is evidentiary and 
not punitive It establishes irrebuttable 
presumption that presence plus prior 
abetment amounts to participation—Com¬ 
plaint is therefore necessary even where 
person is charged under Ss. 496 and 114, 
I. P. C—Criminal P. C-, S. 198 2471 

Ss. 143 and 145 —Police order bar¬ 


ring processions without license—Taking 
out procession against such order is re¬ 
sistance to law—Police Act (1861), Ss. 30 
and 32 484 

-S. 157— No hiring proved—No con¬ 
viction under S. 157 can bo sustained 

440a 

S. 157 Volunteers engaged in pre¬ 
paring salt cannot bo said to have been 
hired, ongaged and employed by their 
leader 4406 

*-S. 193 —Person making one state¬ 

ment in committing Court aud contra¬ 
dicting it in Sessions Court—Latter 
statement true—Sessions Court can com 
plain of falsehood of former only if com¬ 
mitted in relation to Sessions trial 778 


Penal Code 

- S. 300—Sudden provocation—It is 

for the accused to make out 430c 

- S. 302—Death by blow with heavy 

stick—But no real intention to murder— 
Lesser punishment of transportation for 
life was given under S. 302 420 

- Ss. 304 and 300, Excep. 5—Ac¬ 
cused killing woman above 18 years of 
age with her consent—Accused is guilty 
of culpable homicide not amounting to 
murder 436 

- S. 379—Owner cannot accuse per¬ 
son removing trees from tenant’s posses¬ 
sion of theft 2416 

- S. 379 — Removing cattle from 

pound without paying fee amounts to 
theft 18a 

- S. 406 — Property in respect of 

which criminal breach of trust can be 
committed must be property of some 
person other than accused 235 

- S. 409—If accused is not entrusted 

with public funds, he cannot be convicted 

4396 

S. 441—"Possession” includes con¬ 
structive possession 560 

-S. 447—Possessor’s presence is not 

necessary for annoyance being caused by 
trespasser 231 

- S. 486 — Prosecution if launched 

within three years of offence complained 
against is within time — Merchandise 
Marks Act (4 of 1889), S. 15 276 

- S. 496—Criminal P. C. (1898), S. 198 

—Complaint by hereditary priest of por, 
tion of Muslim community against per¬ 
sons for having undergone or participated 
in marriage void according to Mahomedan 
law and for depriving him of his fees by 
celebrating marriage in another village— 
Complainant is not person aggrieved 247a 

- S. 496—Marriage between Maho- 

medans within prohibited degrees—Mar¬ 
riage being civil contract in Mahomedan 
law, offence under S. 496 is not con¬ 
stituted — Mahomedan law, Marriage — 

( Obiter ) 247c 

- S. 499, Excep. 8 — Petition, to 

President of Union Board that certain 
porson is disqualified for election on 
account of leprosy does not amount to 
defamation—Madras Local Boards Act 
(14 of 1920), S. 55— (Obiter) 487a 

- S. 500—"Publication,” Illustrated 

487c 

Pleadings 

-The provision of law quoted in a 

petition, under which it is purported to 
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Pleadings 

be filed, should not be taken to be con¬ 
clusive as regards the meaning and scope 
of the petition as against the clear words 
of the petition itself 7536 

-Waiver—Party having full oppor¬ 
tunity to take a plea not taking it must 
be deemed to have waived it 140e 

Police Act (5 of 1861) 

Ss. 30 and 32 —Penal Code (i860), 

Ss. 143 and 145—Police order barring 

processions without license—Taking out 

procession against such order is resistance 
to law 434 

Possession 

Limitation Act (1908), Art. 142— 
aste land Plaintifl putting forward 
case of effective possession cannot rely on 
presumption that possession follows title 

D 282 

Possessory Title 

* —Limitation Act (1908), Art. 142— 

Ordinarily plaintiff seeking on title to 

oust defendant in possession must prove 

possession within 12 years of suit—In 

case each party claims possession and 

fails to prove effective possession then 

possession goes with title and plaintiff 
succeeds caa 

Practice 

Abandonment of plea—Pleader not 
arguing point but merely observing that 
he does not press it though he does not 
abandon it—If point involves question of 
fact, it cannot be re-argued in appellate 
Court 632a 

'Adjournment—Court has jurisdiction 
to advance hearing of case without con¬ 
sent of both parties 376 

,equity and good conscience— 
Mutual mistake is equitable remedy or 
defence—If remedy sought is equitable it 
is open to equitable defence 785c 

* Relief Leave to file separate suit 
cannot he granted in respect of any relief 
which Court itself cannot grant 830a 

™ — Remedy sought in essence 

rectification—Same tests and defences 
apply as when rectification and consequen¬ 
tial reliefs claimed yoe j 

ant— m'M ortgage Personal coven¬ 
ant Mortgagee claiming on what ho 

base'hfs cla? b? ^ mort S a S B need not 
base his claim in alternative on personal 

covenant High Court can in proper case 

thon 0 i am i I>Pl I C ? tl0n f ° r P er60na l decree 
though not put forward in plaint 14 Od 

Eel > et -Hmau Law—Maintenance- 
■Keciee for future maintenance creatin 
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Practice 

charge on properties—Future mainten¬ 
ance can be realised in execution pro¬ 
ceedings 1206 

“ Relief—Suit for possession—Allega¬ 
tion that sale deed executed by guardian 
was void—Sale deed found not to be 
void—Suit must be regarded as one for 
setting aside sale deed though such relief 
is not sought 45 a 

——Subsequent events — Civil P. C. 
(5 of 1908), O. 6 , R. 17—New plea—Plain¬ 
tiff cannot rely on title not alleged in 
plaint but acquired during pendency of 

£P ifc f 505c 

Precedents 

*-Subordinate Courts should follow' 

statutes and reported cases—Unreported 
cases are not to be relied on 782a 

^ Subordinate Court cannot compare- 
soundness of view on question of law 
taken by High Court to which it is sub¬ 
ordinate with the views of other High 
Courts Court doing that in order of 
reference was returned for making proper 
order of reference if necessary 71a 

Decision of High Court applicable to 
facts proved—Subordinate Courts must 
follow them 7 l£ 

— Each judgment must be read as ap¬ 
plicable to its particular facts and is no 
authority of propositions logically follow¬ 
ing from it 55 a 

PresidencygTowns Insolvency Act 

S. 7 Official Assignee can obtain 
declaration regarding liability of son’s 
share in family property for just debts of 
insolvent father although there is divi¬ 
sion of status by suit for partition 3176 
. S. 46 (3) Remedy in insolvency 
against son is not barred if father’s debt 
is alive 317 

S-52 (2) (b) Suit for partition 
and consequent division in status—Hindu 
father adjudicated insolvent—Right of 
father to have his debts paid vests in 
Official Assignee 317a 

Ss. 55 and 56 Act of insolvency 
only affords ground for adjudication and 
is not ipso facto void 366a 

*“ S- 55 Debtor creating trust for cre¬ 
ditors of whole of his property—Burden 
of proving bona fide3 is on trustee 3666 
S. 58—Provident Fund Act (1925), 

3 Insolvent handing over his provi¬ 
dent fund deposit to his wife—Official 
Assignee can claim that amount back 
from wife 797 
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Presidency Towns Insolvency Act 

- S. 58 (2)—Title disputed—Insol¬ 
vency Court can authorize Official Assignee 
to take charge of property 672 

Provident Fund Act (19 of 1925) 

^ —S. 3 —Insolvent handing over his 
provident fund deposit to his wife—Offi¬ 
cial Assignee can claim that amount back 
from wife—Presidency Towns Insolvency 
Act (1907), S. 58 797 

Provincial Insolvency Act (4 of 
1920) 

-Interpretation of Statutes — Insol¬ 
vency Act—Insolvency Act follows Eng¬ 
lish Bankruptcy Act—In case of difference 
between Indian Act and English Statute 
words “Indian Act” are to be given effect 
to—Language of both is identical—Evi¬ 
dence and help can be sought from Eng- 
glish decisions 729c 

- Ss. 4, 53 and 75—Proceedings under 

S. 53 are not covered by S. 4 745a 

-S.27 (2) —Insolvent failing to apply 

for discharge within prescribed time — 
Effect being to prevent inquiry into 
fraudulent conduct—Court can extend 
time 105 

# - S. 28—Hindu father adjudicated 

insolvent—Power of sale destroyed by 
previous attachment—Official Receiver 
•cannot appropriate sale proceeds of the 
son’s shares—Hindu Law—Alienation — 
Father 118 

- S. 33—Insolvency — Judgment de¬ 
claring judgment debt provable does not 
declare that alleged debt that merged in 
judgment debt, is proved (SB) 441c 
** — Ss. 34, 48, 61 and 67—Sufficient 

surplus left in hands of Official Receiver 
after payment of debt in schedule—Cre¬ 
ditor is entitled to get contract rate of 
interest although higher than 6 per cent 
per annum from date of adjudication till 
date of payment unless rate of interest is 
reduce l for special reasons 729a 

- Ss. 37 and 75(1)—Application to 

set asido alienation by insolvents pend¬ 
ing—Period given for discharge expiring— 
Court suo motu annulling adjudication 
without notice to insolvents or creditors— 
Creditor authorized to conduct alienation 
proceedings applying for review —Court 
modifying order of annulment and vesting 
properties in dispute in creditor—Alieneo 
appealing—Alienee was party aggrieved 
and his appeal was competent—Order 
vesting properties in creditor was irre¬ 
gular 10a 

-S. 38—Even if creditors consent to 


Provincial Insolvency Act 

scheme, Court must exercise discretion 
before approving scheme 344a 

— S. 38 — Nonmaintaining of proper 
accounts should he considered while dis¬ 
charging insolvent or approving his 
scheme 3445 

-S. 38—Insolvent not assisting re¬ 
ceiver when summoned—Fact should bo 
considered in approving scheme 344c 
—— S. 38—One creditor declining to 
accept offer to take insolvent’s assets 
en bloc—Another creditor, relation of 
insolvent, accepting — Other creditors 
except one accepting also — Proposed 
scheme is not necessarily beneficial to 
general body 344d 

- Ss. 42 and 43—Insolvent applying 

for extension of time within time fixed 
for discharge—Court refusing to grant 
extension and annulling adjudication 
Court should not annul adjudication 
but treat it as application for discharge 

325 

Ss. 48 and 61—Court can reduce 
contract rate of interest 729 cl 

S. 53—No second appeal lies 7455 

- S. 53—Court sale in execution is not 

entirely outside S. 53 597 (1) 

** S. 58—Vesting order by competent 
foreign Court operates on insolvent’s pro¬ 
perty in British India —Such vesting does 
not give way to prior attachment of that 
property 474 

S. 61—Trust money handed over to 
trustee or another person to use in his 
business, subject to payment of interest— 
Relationship of debtor and creditor is set 
up—Promise to pay an equal sum takes 
place of the money—Trustee being adjudi¬ 
cated insolvent trust has no charge or 
preferential right on the general assets 
and ranks with ordinary creditors 25la 
S. 75 (1)—Application to set aside 
alienation by insolvents pending—Period 
given for discharge expiring—Court suo 
motu annulling adjudication without 
notico to insolvents or creditors—Credi¬ 
tor authorized to conduct alienation pro¬ 
ceedings applying for review — Court 
modifying order of annulment and vest¬ 
ing properties in dispute in creditor— 
Alienee appealing — Alienee was party 
aggrieved and his appeal was competent 
Order vesting properties in creditor 
was irregular—Provincial Insolvency Act 
(1920), S. 37 10a 

S. 78—'Applicability—S. 78 has no 
application to a case in which decree- 
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Provincial Insolvency Act 

holder and not judgment-debtor is insol¬ 
vent 784 

Provincial Small Cause Courts Act 
(9 of 1887) 

- Art. 31 Applicability—Art. 31 ap¬ 
plies to cases where relationship of par¬ 
ties is such that one of them is bound to 
render accounts to the other 789 

Railways Act (9 of 1890) 

* S. 4 (d) General contract between 
railway company and another company 
to take goods delivered at out-agencies of 
the railway and to deliver them at rail¬ 
way stations does not make the other 
company railway company 115& 

Registration Act (16 of 1908) 

2 ^ Document varying terms of 

tenancy permanently requires registration 

_ q 751a 

. Scope Document transfer¬ 

ring share in assets, including immovable 
property, of firm requires registration 

580c 

. 17 and 49 Terms of contract 

relating to moveable and immovable pro¬ 
perty inextricably united—Only course is 
to regard transaction single transaction 
ailecting immovable property 580c 

? 7^* ^ Partnership assets compris¬ 

ing immovable property — Partner has 




I --UU Ulb- 

solution of property—Charge amounts to 
interest in land 580/ 

' 3 * 17 Registration for deed trans¬ 
ferring mortgage decree is unnecessary 

_<; 17 _ 302 

t 1-ti y -> Lefcter accompanying deposit 
of title-deeds referring to memorandum of 
agreement recording terms of mortgage 
by deposit of title-deeds—Both together 
constitute document within terms of S. 17 

17(b) — Document described as 
receipt Executant (mortgagee) remitting 
rtain amount and agreeing to receive 

acknnwl l ? ® afclsfacfci °n Of all claims-He 
™^ gmg r0cei P fc of Rs * 100 and ag- 
tftle L fc ^ hand OV0rdo ^raents along with 
rnenf d r d °° receipfc of balance-Docu- 

ment requires registration 6016 

u.i * ^ ma ll item of property not 
B^-'lW 1 '.eluded in ,n<„ I- 

s otssr “ " ij 

- S. 28^c° establish fraud on re-is. 
tration law, there must be collusion bet- 
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Registration Act 

ween both parties to practise fraud on 
registering officer 457, 

S 28— Scope — Not intending the 
document to relate to certain property is 
not the same thing as not intending to 
transfer that property or title thereto by 
means of the document — Otherwise all 
documents of benami transfer, which law 
regards as valid, would be void by force 

of S - 28 45 c 

* S. 49—Document of dissolution of 
partnership only repository and appropri¬ 
ate evidence of agreement of dissolution— 
Document alone can be looked at under 
Evidence Act, S. 91, for terms—Docu- 
ment purporting to transfer interest in 
partnership holding immovable property 
requires registration — Evidence Act 
(1872) S 91 580a 

“ 49—Terms in contract, some 

affecting immovable property and some 
not, designed as indivisible whole to effect 
fair distribution of assets—Terms not re¬ 
lating to immovable property cannot he 
picked out and enforced 580<2 

** r^ 8 * and 17 Terms of contract 

relating to moveable and immovable pro¬ 
perty inextricably united—Only course is 
to regard transaction single transaction 
affecting immovable property 580*? 

—-S. 49—Part performance—Applica- 

hi _ n_ a _? • ... * * 


stringent provisions of S. 49 580*7 

, 49— Lease embodied in document 

but effected orally with delivery of pos¬ 
session—Document is admissible for find¬ 
ing out terms of lease 
Specific Relief Act (1 of 1877) 

sou 6 hfc ^ essence 
rectification — Same tests and defences 
apply as when rectification and conse¬ 
quential relief is claimed—Practice, Relief 
—Evidence Act, S. 92, Prov. 1 785*7 

_m “*! 31 and 33—Suit for rectification 

_“: esfc 13 whether proof of error is clear 

Burden lies on person seeking rectifica- 
tion 785/ 

~S. .41— Void lease—Court may re¬ 
quire compensation to be made to other 

party AO „ . . 4686 

b. 42 Ilaintiff alleging title to 
office Trustees preventing plaintiff from 
discharging duties—Actual possession in 
addition to injunction need not be asked 

c .. 5 °5 d 

42 — Unsettled condition- among 
landlords and tenants is good ground for 
declaratory decree 505c 
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Specific Relief Act 

- S. 42 —Suit by plaintiff for declara¬ 
tion that revenue officer’s order cancelling 
his appointment by proprietors as karnam 
is ultra vires—Suit is not barred by S. 42 

5026 

Succession Act (39 of 1925) 

- S. 222 —Deed — Construction—Exe¬ 
cutor held appointed by implication 343 a 

- S. 244 —Minor executors are solely 

and expressly provided bv S. 244 3 4 36 

- S. 284 —Fact that testator disposed 

of by will jewels belonging to caveator 
does not amount to interest in deceased’s 
property which would entitle caveator to 
oppose grant of probate 37 

Suits Valuation Act (7 of 1887) 

- S 4 —Value for jurisdiction cannot 

exceed value as arrived at by applying 
rules under Court-fees Act 3756 
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Reilly and Anantakrishna 
f . Ayyar, JJ. 

Vaithilingam Pillai — Defendant — 
Petitioner. 

f • » • i # 

v. 

Kandaswami Pillai —Plaintiff — Res¬ 
pondents. 

Civil Revn. Petn. No. 1126 of 1930, De¬ 
cided on 31st July 1930, from order of 
remand of Dist. Court, South Arcot, D/- 
25th September 1929, in Appeal Suit 
No. 277 of 1928. 


, * (•) C *yil P- C. (1908), S. 115—Plaintiff 
basing relief on one legal relation—Subse¬ 
quently he applying for amendment allowing 

on another legal rela¬ 
tion—On date of application, latter claim 
time barred—Trial Court rejecting applica¬ 
tion and deciding suit as originally framed— 
Lower appellate Court ordering remand 
allowing amendment—Remand order held to 
be vitiated with material irregularity of pro¬ 
cedure and although no appeal could lie 
against it, High Court could and should 
interfere with it in revision— (Per Reilly, J.) 
—No appeal could lie against remand order, 
for trial Court's disposal could not be said 
to be on “preliminary point” within meaning 
of Civil P. C. (1908), O. 41, R. 23. 


Plaintiff brought his suit as a reversioner 
the last male-holder for possession of certa 
moveables. Subsequent to the filing of the si 
he applied to the Court to allow him to ame 
the plaint. He wanted to introduce a n 
ground into the plaint, viz., that the propert; 

° ?i! fc WOr f abs ° luto properties held as stridh 

A ' vl .f ow in whoso possession they w< 

Rnf iv. ftt h V Vas entitled to them as her he 

on fc #i!L in th ° '‘PP 1 * 011 * 011 was made the elai 
on the latter ground was time barred and so t 

S; a f; on was rejected by the trial Cou 
wh.ch then tr.ed and decided the suit as it w 
originally framed. Th 0 lower appellate Coi 
however held that the amendment should 
allowed and remanded the case. 

Held: that plaint could not properly 
allowed to be amended as the amendment wou 
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change the fundamental character of the suit, for 
it would change a suit based on one legal relation 
into a suit based upon another one, or a suit 
based upon one legal title into a suit based upon 
another title when the plaintiff’s claim on the 
second legal relation or title is time barred on 
the date on which the application for amend¬ 
ment was made. Hence in passing the order 
of remand the lower appellate Court acted with 
material irregularity in procedure. And al¬ 
though no appeal would lie against the order » 
still the High Court could and should inter¬ 
fere in revision to set the order aside: 3*2 
Mad. 334, Ref. [P 2 C 1, 2] 

Held further : (Per Reilly, J .)—No appeal 
could lie against the order of the lower appel¬ 
late Court as the disposal of the suit by the 
Court of first instance could not be said to be 
on the “preliminary point" within the meaning 
of O. 41, R. 23. For when a Court has dis¬ 
posed of the whole suit as it stood before it 
originally, it would be abuse of language to 
say that it disposed of the suit on a prelimi¬ 
nary point merely because it did not deal with 
the further issues which might ‘have arisen if 
the suit had been framed otherwise originally 
or if the amendment of pleadings had been 
allowed later in the historv of the suit: A.I R 
1922 Mad. 505 [F,B .), Expl. and Dist. 

[P 1 C 1, 2] 

(b) Civil P. c. (1908), S. 115—High 

Court’s power to interfere in revision stated. 

Powers of revision can be properly exercised 
in cases whero but for the High Court’s inter¬ 
vention there would be multiplicity of proceed¬ 
ings, the time of the Cours would be unneces¬ 
sarily taken and the parties put to unnecessary 
expense: 32 Mad. 334 and (1980) MAV.N. 584, 
FolL [P 5 C 2] 

M. Patanjali Sastri —for Petitioner. 

K. Bhashyam Ayyangar —for Respon¬ 
dents. 

• Reilly, J. —In one respect I am prq- 
pared to go further than my learned 
brother. In my opinion no appeal lies 
in this case. As has been pointed out, 
the District Munsif disposed of the suit 
on all ‘the issues framed by him, and it 
is not contended that those issues did 
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not cover the whole suit as it originally 
stood or omitted any contention raised 
by the defendant in his written state¬ 
ment or at the settlement of issues. 
When a Court has disposed of the whole 
suit as it stands before it in that way, to 
say that it has disposed of the suit on a 
preliminary point merely because it has 
not dealt with the further issues, which 
might have arisen if the suit had been 
framed otherwise originally or if an 
amendment of the pleadings had been 
allowed later in the history of the suit, 
appears to me to be almost an abuse of 
language. I am clear that nothing in 
the opinion of the Full Bench in Raman 
Nayar v. Krishnan Nambudripad (l), 
would justify us in going so far as that. 
Mr. Patanjali Sastri suggested at one 
stage of his arguments that the history 
of the litigation which led up to the 
Full Bench decision was very similar to 
the history of this case. But on an 
examination of the printed papers in that 
case that suggestion appears to be in¬ 
correct. The plaintiff in that case did 
not, as Mr. Patanjali Sastri at first 
suggested, by a subsequent pleading put 
in after the written statement, raise a new 
plea, and the District Munsif was not 
held to have decided the suit against him 
on a preliminary point because he refused 
to take into consideration the contents 
of any such subsequent pleading. He 

was held, on a preli¬ 
minary point because he dealt with it on 
his view that the plaintiff did not raise 
in his original pleadings a certain plea, 
j which the Subordinate Judge on appeal 
found he did raise, and fshut out some 
evidence. That is quite unlike the present 
case. 

But I agree that, although there is no 
appeal in this case, it is one in which we 
should interfere in revision. The learned 
District Munsif’s refusal to allow the 
plaint to be amended appears to have 
been quite correct. As is well known, a 
plaint may be amended at any stage of a 
suit, subject to proper provision as to 
costs, for the .purpose of bringing out the 
questions really in controversy between 
the parties or for correcting any mistake 
or error in the plaint which has obs¬ 
cured the plaintiff's real claim as intended 
by him; but plaints cannot properly be 
allowed to be amended if the amendment 

(1) A. 1. K. 1922 Mnd. 605=09 I. 0. 828=45 
Mad. 900 (F.B.). 


would change the fundamental character 
of the suit, should change a suit based on 
one legal relation into a suit based upon 
another one or a suit based upon one 
title into a suit based upon another title, 
when the plaintiff’s claim on the second 
legal relation or title is time barred on 
the date on which the application for 
amendment is made. Now, as has been 
pointed out in this case, the plaintiff’s 
claim as the heir to the stridhanam pro¬ 
perty of Rajamanikathammal was time 
barred on the date when he made his 
application for amendment to the Dis¬ 
trict Munsif. If he had brought a suit 
on that basis on that date, he was bound 
to fail. But the learned District Judge 
has given him an opportunity neverthe¬ 
less to sue on that time barred claim. 
It appears to me that in so amending 
and remanding the suit the learned Dis¬ 
trict Judge undoubtedly committed an 
irregularity in procedure, and, if it was 
an irregularity, it was certainly a mate¬ 
rial one. Therefore in my opinion this 
is a case in which we can interfere in 
revision and should do so. I agree with 
the order proposed by my learned brother 
both as to the costs and otherwise. 

Anantakrishna Ayyar, J. —The de¬ 
fendant has preferred this civil miscel¬ 
laneous appeal against the order of 
remand passed by the learned District 
Judge of South Arcot in Appeal No. 277 
of 1928 on his file, by which he reversed 
the decision of the District Munsif of 
Chidambaram and remanded the suit for 
fresh disposal. 

When this appeal was opened by the 
learned advocate for the appellant, Mr. 
Bhashyam Ayyangar who appeared for 
the respondent plaintiff raised a preli¬ 
minary objection that the appeal is not 
maintainable as it could not be said that 
the order of remand passed by the 
learned District Judge was passed under 
O. 41, R. 23, Civil P. C. The learned 
advocate argued that it must be taken 
that the order of remand in this case was 
passed under the inherent jurisdiction 
possessed by the appellate Court, and 
that in such cases no appeal would lie to 
this Court against .the order of remand. 
To the preliminary objection the learned 
advocate for the appellant answered by 
referring us to the decision of the Full 
Bench reported in Raman Nayar v. 
Krishnan Nambudripad (l). We were 
taken through the opinions delivered in 
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that case by all the three learned Judges 
who heard the reference to the Full 
Bench and Mr. Patanjali Sastri for the 
appellant argued that the decision in the 
present case must be taken to be on a 
preliminary point within the meaning of 
the opinions of the learned Judges in the 
Full Bench case. Before dealing with 
this objection, I think it is necessary 
that I should refer to the course the 
present case took in the first Court as 
well as in the lower appellate Court. 

The plaintiff alleging that he was the 
Tevorsioner to the estate of one Dharma- 
lingam Pillai who died about 20 years 
ago filed the suit to recover possession of 
certain moveables or their value on the 
ground that they belonged to the estate 
of Dharmalingam Pillai and that on his 
death the same came to Rajamanikatham- 
mal, his widow who died on 29th August 
1924. The plaint, as we understand it, 
is based on the allegations that the pro¬ 
perties belonged to the estate of the last 
male holder, that they were in the pos¬ 
session of his widow as a life-estate 
holder, and that on her death ‘the defen¬ 
dant took possession of the same; and as 
the reversioner to the last male holder’s 
estate the suit is laid by the plaintiff to 
recover possession of the moveables or 
their value. The plaint was filed on 
29th August 1927. On 10th November 
1927 the plaintiff filed an application to 
have the plaint amended by intro¬ 
ducing a new cause of action. The 
plaintiff wanted to have the relief origi¬ 
nally claimed in the plaint granted to him 
•on the new ground that he put forward 
in the application, namely that the pro¬ 
perties belonged absolutely and as stri- 
•dhanam properties to Rajamanikath- 
;ammal, and as she left no nearer heirs 
than the plaintiff, the plaintiff wanted 
irelief also on the footing that as the 
nearest heir of Rajamanikathammal he 
\would be entitled to those properties on 
'the ground that they were the absolute 
•stridhanam properties of that lady. The 
trial Court disallowed the plaintiff's re¬ 
quest and dismissed that application and 
Tulea that that was not a case where 
the plaintiff should be allowed to amend 
the plaint. The trial accordingly pro¬ 
ceeded and the suit was, as originally 
laid (which was in fact the only plaint 
before the Court), tried on its merits on 
all the issues framed in the case, and the 
itrial Court came to .the conclusion that 


the properties referred to in the plaint 
did not belong to the last male holder but 
were the properties of Rajamanikath¬ 
ammal. The suit was accordingly dis¬ 
missed by the trial Court. On plaintiff’s 
appeal the learned District Judge agreed 
substantially with the findings of the 
trial Court. The learned District Judge 
held that it was not proved that the 
properties were the properties of the last 
male holder. He also agreed with the 
trial Court that the properties were the 
absolute properties of Rajamanikath¬ 
ammal. There was some difference of 
opinion as to whether all the items in 
suit were given to Rajamanikathammal 
by the defendant in the case or whether 
some were given to her by the defendant 
and some by Dharmalingam Pillai, but 
the lower appellate Court concurred with 
the finding of the first Court that the 
properties were not the properties of 
Dharmalingam Pillai. 

The lower appellate Court also agreed 
with the finding of the trial Court that, 
according to the allegations in the ori¬ 
ginal plaint, it could not be reasonably 
contended that the plaintiff claimed any 
relief in the present suit based upon the 
properties being the absolute properties 
of Rajamanikathammal. The lower ap¬ 
pellate Court was not prepared to accept 
the plaintiff’s contention that, oven with¬ 
out an amendment and on the allegation 
in the plaint as it stood, the plaintiff was 
entitled to have this new question also 
tried in the present suit. However the 
learned District Judge thought that he 
should allow an amendment of the plaint 
by allowing the plaintiff to introduce into 
the plaint fresh allegations regarding 
the properties being the stridhanam pro¬ 
perties of Rajamanikathammal and that 
the plaintiff was entitled to recover the 
same as the nearest heir of Raja¬ 
manikathammal. The defendant objected 
to the amendment. One of the grounds 
on which the defendant raised the ob¬ 
jection was that on the date on whioh 
the application to amend the plaint was 
filed, the plaintiff’s right to bring an in¬ 
dependent suit claiming recovery of the 
properties on the footing of his being 
the heir to the stridhanam properties of 
Rajamanikathammal would be barred by 
•limitation, and in the circumstances the 
defendant contended that the amendment 
should not be allowed. The learned Dis¬ 
trict Judge however overruled the con- 
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teption of the < defendant, and directed 
that the plaint should be, amended, as in 
h;is. view the two claims could not be 
said to be “inconsistent .with one an¬ 
other.”' He accordingly .reversed the 
decree of the trial Court and , remanded 
the suit for fresh disposal after allowing 
,the plaintiff to amend the plaint in the 
way he sought to do. It is against this 
order of remand that the present appeal 
has been brought by the defendant. 

In answer to the preliminary objections 
the learned advocate for the appellant 
relied strongly on the decision of the 
Hull Bench reported in Raman Nayar v. 
Krishnan Nambudripad (l) and he argued 
that all points should be taken to be 
preliminary where, .if the decision was in 
one way, there would be no necessity to 
try other issues in the suit. I do nob 
think it is necessary for purposes of this 
case to give a decided opinion on the 
question whether in the present case 
there would be a right of appeal or not; 
but before leaving this part of the case I 
should like to observe that in properly 
appreciating the point before the Full 
Bench in Raman Nayar. v. Krishnan 
Nambudripad (l) it should be remem¬ 
bered that according to the pleadings 
in the plaint which was the subject of 
the reference before the Full Bench, the 
plaintiff had filed a suit to recover, pos¬ 
session of certain immovable property 
and had alleged -in the plaint that the 
defendants were holding the property on 
adimayavana tenure and that they had 
declined to render services, and that ac¬ 
cordingly the plaintiff was entitled to 
recover possession/Of the properties along 
with the paddy rent. that, had been al¬ 
lowed in respect of .the services. The 
documents on which the suit was insti¬ 
tuted contained . reference to this adi¬ 
mayavana. The trial Court however 
declined to go into that matter because, 
as. it remarked, it was not .mentioned in 
the plaint that there was a forfeiture, 
and therefore ,the plaintiff was not en¬ 
titled. to any relief based upon forfeiture 
by reason of the non-rendering of the 
services. The lower appellate Court, on 
appeal filed by the plaintiff in regard to 
the dismissal, of the -suit as regards pos¬ 
session*, field that the allegations in the 
ptyipt were enough to enable the plaintiff 
la .rpise. the question, and to make the 
ipajfter clear.the plaint might bo amended 

A accordingly reversed the 


trial Court’s decree . and remanded • the 
case for fresh disposal. It is against that 
order of remand that an appeal was pre¬ 
ferred to the .High Court, in which a 
Full Bench reference was made. I make 
these observations because in understand¬ 
ing the observations of the learned 
Judges whose opinions were delivered in 
the case, it may probably be useful to 
remember exactly the facts of the case 
before them with reference to which they 
made those observations. In. the case 
before me, it is not now pretended that 
the allegations in the plaint would en¬ 
title the plaintiff to have this new case 
tried by the Court. In fact both the 
trial Court as well as the District Judge 
on appeal in the present case agreed with 
the defendant’s contention that the plaint 
as it stands, could not in any way be said 
to refer to this aspect of the case at all. 
That being so, can I say that the present 
is a case which has been disposed of by 
the trial Court on a “preliminary point” 
within the meaning of O. 41, R. 23, Civil 
P. C.? 

It seems to me, as at present ad¬ 
vised, that I cannot say that O. 41, R. 23* 
applies to the case before me. All the 
points that were actually raised before 
the trial Court were. inquired into by 
that Court and findings have been re¬ 
corded on all the issues framed; and the 
lower appellate Court has recorded an 
opinion in this case concurring with 
these findings of the trial Court. Taking 
it that it was open to the plaintiff to in¬ 
clude in the original plaint the present 
cause of action also, does the fact that he 
omitted in the first instance to include 
this cause of action in the plaint but 
subsequently changed his mind ■ and 
wanted to have the scope of the original 
suit enlarged by adding this particular 
cause of action also, which the trial 
Court did not allow him to do, enable us 
to say that the disposal by the trial Court 
was on a preliminary point? It seems to- 
me difficult to say that it was. Our at¬ 
tention was drawn to some cases where 
this question, of what is a preliminary 
point within the meaning of O. 41, R. 23- 
has been discussed. I must admit that 
on this question the cases are not uni¬ 
form, and unless the case before us ia 
covered by the Full Bench deoision in 
which case of course we are bound by the 
same, it cannot be said that the matter 
is made dear by deoided cases. As I 
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•said,. it is; not necessary for me to say 
•decidedly whether an appeal lies or not 
in the present oase, but as at present 
advised I think that it cannot be said 
that the disposal of the present suit by 
the trial Court was on a preliminary 
point within the meaning of O. 41, 
R. 23... I have not thought it necessary 
to pursue this matter further, because I 
am dear that the present is a case where 
the High Court should interfere in its 
powers of revision. 

Order 41, R. 23 limits the powers 
of the appellate Court in the matter 
of , passing orders on remand in cases 
where the trial Court’s decision pro¬ 
ceeded upon a preliminary point and 
the same is reversed on appeal. Now in 
the face of an express provision of law 
defining the powers of appellate Courts 
to pass orders of remand, it seems to me 
at least doubtful whether Courts can 
rely upon the 'inherent power of remand 
in other cases. For the present I do 
not think it is necessary for me to give 
a decided opinion upon this point, because,- 
even assuming that Courts have got in¬ 
herent powers in such cases, such powers 
should not be exercised in a case like the 
present. Here the plaintiff who was 
(I assume) at liberty to include the pre¬ 
sent cause of action also in his original : 
plaint did not choose to do so. On the 
other hand, certain statements made in 
the lower appellate Court would seem to 
suggest that the plaintiff omitted to do 
so for some purposes of his own. How¬ 
ever, when he ultimately made up his 
mind to apply to • the Court to have the 
plaint amended, admittedly a suit insti¬ 
tuted on that new cause of action would 
be time barred. Courts should not ordi¬ 
narily exercise their powers of discretion 
in such matters where their allowing the 
plaintiff to amend the plaint would preju- 
djce the defendant by making the plea 
of limitation unavailable (most probably) 

to him. Courts have held that in pass¬ 
ing orders regarding amendment this 
principle should not be lost sight of. 
.There is also the further fact that the 
lower appelate Court in this case thought 
it fit to exercise its powers of amendment 
at a very late stage and after the suit 
had passed through the first. Court and 
had been heard on the merits by the 

trial Court. In the circumstances, I 
think that it was at least an irregular 
lexercise of its jurisdiction in. the present 
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case whioh we are entitled to oorrect 'by' 
virtue of our powers of revision. The 1 
learned advocate for the respondent how¬ 
ever argued that, even assuming that the 
defendant had all the rights that I have 
mentioned, the present is not a case 
where the High Court would be justified 
in interfering in revision. I am unable 
to agree. Courts have held that powers 
of revision can be properly exercised in 
cases where, but for the High Court’s in¬ 
tervention, there would be multiplicity of 
proceedings, the time of the Courts would 
be unnecessarily taken and the parties 
put to unnecessary expense. In the case 
reported in Sree Krishna Doss v. Chan - 
dookchand (2), Miller, J., had a case 
where it was argued that the High Court, 
should not interfere in its powers of revi¬ 
sion because the matter could be set right 
at a later stage by the filing of a fresh 
suit. This is what His Lordship stated 

in answer to the contention: 

“But here we have a case in which there is no 
doubt as to the rights of the parties and no 
remedy if I do not interfere, except by a suit to 
which there can be no defence and which there¬ 
fore would merely multiply proceedings.’ 1 

I may also refer to a recent decision of 
this Court reported in Ramaseshayya v. 
Venkataramayya (3) where Cornish, J., 
and I had a case in which after a suit had 
been tried on its merits by the trial Court 
the appellate Court ordered a remand for a 
new question to be tried whether the 
agreement relating to the exchange of' 
two plots of lahd was opposed to public 
policy, a question not raised in either of 
the lower Courts and which could not 
possibly arise having regard to the 
pleadings in the case. While holding 
that there would be no appeal against 
the order of remand passed in such a case, 
the Court held that the High Court Was’ 
not only entitled but in fact was bound 
to interfere in revision in such circum¬ 
stances. It therefore seems to me that 
the present is pre-eminently a case in 
which we should interfere in revision; 
and accordingly I would set aside the 
order of remand passed by the lower ap¬ 
pellate Court and dismiss the appeal 
No. 277 of 1928 preferred by the plain¬ 
tiff to the lower appellate Court with 
costs in the lower appellate Court. I 
direct that the appeal before us be treated 
as a civil revision petition and I pass 
orders on, that footing. There will be no 

(2) [1909] 82 Mad. 334^41. C. 509.- * 1 V % * 

.(3) [1930] N.W, If, «?. .. • ...ij.f; 
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costs.in the High Court. In the result, 
the District Munsif’s decision will be 
restored.. 

P.R.S./s.N. Remand order set aside. 
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Wallace and Bardswell, JJ. 

(Adivi) Suryaprakasa Rao and others — 
Defendants—Appellants. 

v. 

(Timmalapalli) Sreeramulu and others 
—Plaintiffs—Respondents. 

Appeal No. 265 of 1925, Decided on 
29th August 1930, from decree of Sub- 
Judge, Narsapur, in Original Suit No. 17 
of 1923. 

*(a) Civil P. C. (1908), O. 9, R. 13—Ex 
parte order against minor can be set aside 
only if by negligence of guardian minor has 
been prejudiced—Minor. 

Gross negligence of the guardian ad litem is 
not in itself a legal ground for setting aside a 
decree or order passed against the minor ex 
parte. It has further to bo shown that the in¬ 
terests of the minors Were thereby gravely pre¬ 
judiced; in other words, that they had a prima 
facie good case to put forward which, owing to 
the negligence of their guardian, was not advan¬ 
ced before the Court. [P 7 C 1] 

* (b) Civil P. C. (1908), O. 9, R. 13—Suit 
against joint family—Family consisting of 
adult as • well as minor members — Suit 
decreed with future mesne profits—Minors 
suing for declaration that rate of future 
mesne profits excessive—Minors found pre¬ 
judiced by negligence of adult members one 
of whom acted as guardian ad litem—Decree 
regarding future mesne profits should be set 
aside as against adult members as well as 
minors—Civil P. C. (1908), O. 41, R. 33. 

A suit for possession and mesne profits was 
brought against a joint family consisting of cer¬ 
tain minor and certain adult members. The 
suit was decreed and certain rate of future 
mesne profits was allowed. Minors sued for 
declaration that rate allowed was excessive. It 
was found that the amount of future me9ne‘ 
profits was excessive and that the minor mem¬ 
bers were prejudiced owing to the negligence of 
the adult members, one of whom acted as their 
guardian ad litem. 

Held: that the decree regarding the future 
mesne profits should be sot aside not only as 
against the minor members but in toto, i.e. as 
against the adult members also, by applying the 
principle of O. 9, R. 18 and O. 41, R. 83: 91 
Afad. 454; A.I.R. 1927 Mad. 620; A.I.R. 1922 
P.C. 269 and 6 C.L.J. 226, Rel. on. [P 8 C 1) 

V. Suryanarayana —for Appellants. 

The Advocate-General and A. Satya- 
narayana —lor Respondents. . 

Wallace, J. —This appeal is against 
the decision of the Subordinate Judge of 
Narsapur in a suit for a declaration that 
the order in Exeoution Petition No. 
827 of 1920 in the. Additional District 
Munsif’s Court of Bhimavaram • and the 


proceedings consequent are not binding 
on the plaintiffs, and for other conse¬ 
quential reliefs. Plaintiff 1 is the father 
of plaintiffs 2 to 5. Defendant 1 sued 
the plaintiffs for certain property with 
mesne profits in O. S. No. 319 of 1917 on 
the file of the Additional District Munsif’s 
Court, Bhimavaram, and got a decree for 
delivery with past mesne profits at Rs. 250 
per annum and furture mesne profits at 
the same rate. The decree was appealed 
against by the plaintiffs and the judg¬ 
ment of the appeal Court in A. S. No. 147 
of 1929, Temporary Sub-Court, Masuli— 
patam, is the final judgment in that suit. > 
The appeal Court confirmed the decree for 
delivery and past mesne profits, but direc¬ 
ted that future mesne profits should be 
determined in execution. Defendant 1 
accordingly brought Execution Petition 1 
No. 827 of 1920 dated 20th October 1920 • 
for the purpose of determining future 
mesne profits. Plaintiff 3 who was minor 
during the trial of the suit had then 
attained majority, but still remained on 
record as a minor; and he and plaintiffs 4 
and 5, also minors, were represented in 
execution petition by the plaintiff 1, 
their father and guardian ad litem. He 
and plaintiff 2 allowed the execution 
petition to be decreed ex parte, and the 
order passed on the execution petition 
was that defendant 1 do recover 
mesne profits at the rate of Rs. 857-8-0 
per annum with interest at 12 per cent* 
per annum. Plaintiffs 3 to 5 here plead 
that this order is not binding on them 
because it was obtained owing to the gross 
negligence of their guardian ad litem in 
allowing the proceedings to be adjudged 
ex parte. Plaintiffs 1 and 2 contend that 
the deoree in the execution petition was 
obtained by fraud and consequently is 
not binding upon them. They also main¬ 
tain that, since it is not binding on plain¬ 
tiffs 3 to 5, it cannot be enforced against 
them, i.e., plaintiffs 1 and 2, either, all 
being members of one joint family. 

The lower Court has held that the 
minor’s interests were grossly prejudiced 
by the negligence of the guardian and has 
given the declaration sought for in the 
plaint and has decided that a fresh in-, 
quiry should be held into the amount of 
future meBne profits. As regards plain¬ 
tiffs 1 and 2, it has decided that the order 
in the exeoution petition is not binding 
upon. them either. Defendants 1, 2, 6 
and. 7 appeal. 
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In the execution proceedings the plains 
tiffs appeared by a pleader and filed a 
counter, and the petition 9tood posted for 
hearing from 2nd May 1921 to 22nd June 
1921. Between these two dates their 
pleader died. On 22nd June 1921 none 
of the plaintiffs appeared. Someone, it is 
not clear who, or on whose behalf, asked 
for a week’s adjournment and that was 
granted. On 29th June 1921 the plaintiffs 
again put in no appearance and the peti¬ 
tion was ordered ex parte. The fraud 
alleged by the plaintiffs, set out at some 
length in para. 7 of the plaint, where it 
is not merely a plea of negligence on the 
part of plaintiffs 1 and 2, is merely to the 
effect that defendant 1 took an un¬ 
fair advantage of the fact of their plea¬ 
der’s death and the illness of plaintiffs 1 
and 2 in order to obtain the ex parte 
order. No evidence of fraud is adduced 
and the plea has not been proved here. 
It is embodied in issue 1. The substan¬ 
tial point for determination is issue 2: 

“Whether the interests of the minors suffered 
from any gross negligence on the part of the 
guardian.” 

That the guardian was grossly negli¬ 
gent is obvious. It is not very clear 
whether the guardian appeared in Court 
on 2nd May 1921. The Subordinate Judge 
says he did appear, but the evidence of 
plaintiff 2 seems to indicate that he did 
not. If he did, he must have been aware 
personally of the adjourned date of hear¬ 
ing and ought to have appeared then. If 
he did not, he was negligent in not ap¬ 
pearing even on that date to instruct his 
pleader and to conduct the case. He did 
not appear on 22nd June 1921 and merely 
pleads a vague illness of which there is 
no satisfactory proof. Obviously he was 
entirely negligent of the minor’s interests. 
This was also the finding of both the 
Courts which had to deal with an appli¬ 
cation by him to set aside the ex parte 
order: see Exs. 4-A and 4-B. 

However, gross negligence is not in 
itself a legal ground for setting aside a 
decree or order. It has further to be 
shown that the interests of the minors 
were thereby gravely prejudiced; in other 
words, that they had a prima facie good 
case to put forward which, owing to the 
negligence of their guardian, was not ad¬ 
vanced before the Court. On this point 
also we have, on the facts, no doubt. 
Defendant l’s claim for mesne profits in 
his possession suit was for Rs. 635 par 


annum both for past and for future years: 
see Ex. A. The trial Court in that suit 
decreed past and future mesne profits at 
Rs. 250 per annum. Now, although the 
present plaintiffs appealed against the 
decree, defendant 1, the plaintiff in 
that case, put in no memorandum of 
cross-objections against the figure decreed 
and filed no appeal of his own. He was 
thus apparently quite satisfied with the 
amount of mesne profits decreed at 
Rs. 250 per annum for future years; and, 
if the present plaintiffs had not ap¬ 
pealed, defendant 1 would have got no 
more than that figure. It was on the pre¬ 
sent plaintiff’s case in appeal that the 
mesne profits awarded were too high, that 
the appellate Court directed the amount 
to be determined in execution. In exe¬ 
cution, as has been noted, defendant 1 
obtained an ex parte order for mesne 
profits at the rate of Rs. 857-8-0 per 
annum which is a much higher figure than 
he had even claimed in his possession 
suit and is more than three times the 
figure with which he was satisfied when 
it was awarded him by the decree of the 
trial Court. We cannot doubt that, if 
these facts had been brought before the 
Judge trying the execution petition, he 
would have felt bound to regard them as 
extremely important points to be consi¬ 
dered before he arrived at his decision. 
From these facts alone we are constrained 
to agree with the lower Court that the. 
interests of the minors have been gravely 
prejudiced by the gross negligence of their 
guardian. 

It is argued for the appellants that the 
actual evidence produced now as to mesne 
profits is vague and inconclusive and does 
not amount to proof that the demand of 
Rs. 857-8-0 is exorbitant and that the 
lower Court has not recorded any finding 
that it was so. But we do not think it 
necessary to pronounce on the character 
of the evidence now. What the minors 
have to establish is that there was a 
prima facie good defence which was not 
put forward owing to the neglect of their 
guardian; and the fact that defendant 1 
had not even in his suit estimated 
the mesne profits at as high a figure as he 
has now been awarded and that he him¬ 
self was previously satisfied with the 
figure of Rs. 250 is in itself a prima facie 
good defence. It is better not to prejudge 
the fresh inquiry by a deoision now as to 
whether the figure of Rs, 857-8-0 is or is 
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not exorbitant. Neither side has evi¬ 
dently put forward its full case yet. In 
particular, the evidence about the price 
of paddy for the years in question is de¬ 
fective on both sides. We are therefore 
not prepared to interfere with the decree 
of the lower Court so far as the minors 
are concerned. 

The next question is on issues 3 
and 5, whether on that finding it should 
follow that the order in execution has to 
be set aside against the adult plaintiffs 
also. In the absence, as we have held, 
of proof of fraud, they'' are, of course, 
prima facie bound by the order in execu¬ 
tion, as it is res judicata. But there are 
cases in which a Court setting aside a 
decree or order in part is constrained by 
the logic of circumstances to set it aside 
in toto; and the necessity for this in cer¬ 
tain cases is recognized by Civil Procedure 
Code in O. 9, R. 13, and O. 41, R. 33. 
Neither of these rules applies directly to 
the present case as it stood before the 
trial Court. But that Court has applied 
the principles of these rules and set aside 
the execution order as a whole on the 
ground that the amount of liability of 
the adult plaintiffs cannot be separated 
from, and cannot be different from, that 
lof the minors. The argument seems to 
us to be a sound one and is based on the 
principle accepted by this Court in Valia 
Panga Achan v. Marutha Veera Kavun- 
dan (1) and Ramalingam Chettiar v. 
Subramania Chettiar (2), and set out by 
the Privy Council in Venkata Rojo v. 
Tuljaram Row (3), and by a Bench of 
the Calcutta High Court in Jadubansa 
Narain v. Hari Charan Bharati (4). 
The original suit for possession and mesne 
profits was framed against the joint 
family of the plaintiffs as such. The 
figure of mesne profits then is the cash 
value of the annual profit which the joint 
family might reasonably have made dur¬ 
ing their possession; and, from that point 
of view, the amount must be a fixed 
figure for each member of it. It is impos¬ 
sible for this Court to hold in one and 
the same proceeding that the amount of 
profit made by the joint family is both, 
say, Rs. 250 and Rs. 857 per annum. The 
joint liability for mesne profits of all the 

7-(l) [1908] 81 Mad. 454. 

. (2) A.I.R. 1927 Mad. 620=108 I.G. 894=50 

, Mad. 614. 

(8) A.I.R. 1922 P.C. 69=74 1.0. 765=49 I.A. 

91=45 Mad. 298(P.O.). 

, (4) [1907] 6 G.L.J. 22(5. 


plaintiffs is one and indivisible, arid . the 
decree against all the plaintiffs is based 
on a common ground. Each member of 
the joint family is entitled to claim that 
the amount payable by the joint family 
shall not be more than is payable by 
every member of it. It is thus impossible 
to do justice to the minor members of 
the joint family unless we reopen the 
matter of the whole liability of the joint 
family, that is, of the adult members also. 
In this view the lower Court’s decree on 
this point also is correct. We see no 
reason to interfere,and dismiss this appeal 
with costs of respondents 1 to 5. The 
note attached to the decree of the lower 
Court will stand as part of the decree. 
Pleader’s fee Rs. 200. 

‘ p.R.S./s.N. Appeal dismissed. 
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• •• . Ramesam, J. 

P. Varada Pillai —Petitioner. 

v. ’ •' 

P. V. Thillai Govindaraja Pillai —Res¬ 
pondent. 

Civil Revn. Petns. Nos. 1771 of 1928, 
110 of 1929 and 708 of 1929 and: Civil 
Misc. Petns. Nos. 59 and 85 of 1929, De¬ 
cided on 6th March 1930, against orders 
of Dist. Munsif, Poonamallee, D/- 9th 
October 1928, in Original Suit No. 173 
of 1928. 

* (a) Civil P. C. (1908), O. 7, . R. 10 — 
Plaint returned for presentation to proper 
Court can after amendment be re«presented 
to same Court. 

The trial Court passed an order on the plaint 
returning it to be presented to the proper Court, 
and the plaintiS got the plaint into his own 
hands. He amended the plaint himself by 
striking off one relief and re-presented it .before 
the same Court alleging that after the changes 
he had made, it would lie in that Court. The 
Court now held in his favour though the defen¬ 
dant took the objection that the plaintiff was 
not entitled to amend the plaint and re-present 
it in the same Court : 

Held ; that the order of the lower Court was 
correct: 83 7ifod..262, Rcl. on; 41 Mad. 701 
and A. I. R. 1928 Mad. 559, Cons.; 54 M. L. J. 
12 s. A. I. R. 1928 Mad. 384, Dist. 

[P 9 C 2] 

(b) Civil P. C. (1908), S. 115—Scope. 

Lower Court’s order that the court-fee paid 
is correct is not rovisable : A. I. R. 1929 Mad. 
191, Foil. [P 10 G 1] 

M. Salva Ayyangar —for Petitioner. 

• A. C. Sampath Iyengar and T. R. 
Srinivas Ayyar —for Respondent. 

Judgment.— The facts out of which 
this Civil Revn. Petn., arises may be 
stated as follows: The suit was filed in 
the Distriob Munsif’s- Court of- Poem*,- 


• — 


• * 
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mallee. An objection was taken by the 
defendant that the suit as framed did 
not lie in the District Munsif’s Court. 
The District Munsif decided against the 
objection'. On a revision petition filed 
in the High Court, my brother, Jack- 
son, J., held in Civil Revn. Petti, rfo. 1263 
of 1927 that the objection was well foun¬ 
ded and the suit as framed did not lie be¬ 
fore the District Munsif. He observed in 
the course of his judgment that the plain¬ 
tiff might try his chance at amendment 
in the lower Court. When the case wont 
back to the District Munsif 'the plaintiff 
applied for amendment of the plaint, he 
undertaking to amend the plaint in such 
a way as to make it cognizable by the 
District Munsif. The District Munsif 
rejected this application. He passed an 
order on the plaint returning it to be 
presented to the proper Court, and the 
plaintiff got the plaint into his own 
hands. He amended the plaint himself 
by striking off one relief and represented 
it before the District Munsif alleging 
that after the changes he had made, it 
would lie before the District Munsif. 
The District Munsif now held in his 
favour though the defendant took the 
objection that the plaintiff was not en¬ 
titled to amend the plaint and re-present 
it in the same Court. The defendant 
presents this revision petition against the 
order of the District Munsif. 


The learned advocate for the petitioner 
contends that the effect of the order re¬ 
turning the plaint to be presented to the 
pioper Court is that unless he presents 
it to the Court which is the proper 
Court for the original plaint, the court- 
fees cannot be any more utilized, that 
if the plaintiff makes further changes in 
his plaint it is practically a fresh plaint 
and if the plaintiff wants to file such a 
fresh plaint he may do so on payment of 
fresh court-fees and the old court-fees 
cannot be utilized for filing the plaint 
with alterations before the original Court. 
The District Munsif relied on K. Pandra 
Pandaram v. A. Ponnapandaram (l), 
for holding that the plaint will lie in the 

circumstances I think the decision of 
the District Munsif is right. In K. 
Pdiulra Pandaram v. A. Ponnapanda¬ 
ram (1; the order was : 

" th ® 0ho , uld be returned to the proper 

Court after valuation had been corrected.” 

_ In that case the , valuation had been 
(1) [1910] 33 Mad. 262=3 I. C. 725. 


improperly made. If it was properly 
made the suit will lie in a different 
Court. The plaintiff after taking back 
the plaint struck off some of the proper¬ 
ties and re-presented it before the Dis¬ 
trict Munsif, who admitted it. It was 
held by Abdur Rahim, J., that the order 
is right. At the end of the judgment he 
observed : . 

I do not think that when an amendment is 
made by the plaintiff and sanctioned by the 
Court, it can be said that the Court had no 
power to allow or accept the amendment. As 
will be seen from other cases which will be 
presently referred to, even this condition does 
not seem to be necessary. It seems to me-that in 
all such cases the plaintiff having got the plaint 
into his own hands can make such alterations 
in the plaint as ho pleases so as to make the 
case cognizable by the same Court and re-pre¬ 
sent it. There is no question of the Court al¬ 
lowing or accepting the amendment. If, after 
amendment, the plaint lies before the Court, 
the Court is bound to accept it.” 

On Letters Patent appeal the order of 
Abdur Rahim, J., was confirmed by 
Benson and Sundara Iyer, JJ. This case 
was relied on in Kannusivami Pillai v. 
Jagathambal (2) and the learned Judges 
held that once a Court holds that it has 
no jurisdiction over a suit it ought not 
to permit an amendment and Sadasiva 
Iyer, J., distinguished the decision in 
K. Pandra Pandaram v. Ponnapanda¬ 
ram (l). This decision shows that there 
is no question of a Court directing an 
amendment or allowing the amendment 
or accepting the amendment. The Court 
has no business to deal with the amend¬ 
ment. It is the party that makes the 
alterations and presents the plaint. The 
point came up again in Ramachandrayya 
v. V enkataratnam (3). Odgers, J., after 
some hesitation found that the two deci¬ 
sions in K. Pandra Pandaram v. Ponna¬ 
pandaram Cl) and Kannuswami Pillai v. 
Jagathambal (2) are reconcilable and I 
agree with him that they are reconcil¬ 
able. The point again came up before 
Devadoss, J., in Manikyam v- Sree- 
ramulu, A.I.R. 1928 Mad. 559. He there 
pointed out that the proper course for 
the Court to take is not to direct amend¬ 
ments so as to make the suit cognizable 
but to return the plaint leaving the 
party to make the’amendment. All 
these cases show that the course pursued 
by the District Munsif is right. Two 
decisions are referred to by the learned 
advocate for the •petitioner. One is 

(2) [1018] 41 Mad. 701=46 I. C. 265. 

(3) A. I. R. 1026 Mad. 133=92 I. G. 800,. 
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Muthu alias Guruswami Nayaken v. 
Muthu Nayaken (4) and the other case 
Gonvindaraju Naicker v. Kassim Sahib 
(5) is in the same volume, p. 409. But 
these are cases where the Court granted 
an amendment after holding that it had 
no jurisdiction. It was held that the 
order was improper. These are like 
!Kannuswami Pillai v. Jagathambal (2). 
I think that the lower Court’s order is 
right. The petition fails and is dismissed 
with costs. 

Civil Revn. Petn. No. 110 of 1929.—I n 
this case after the order of the Dis* 
trict Munsif in the other revision peti - 
tion was passed the defendant still ob¬ 
jected that the court-fee paid is not a 
proper court-fee. He repeated his objec¬ 
tion that the old court-fee should not be 
utilized. The latter objection is really 
covered by the judgment in the former 
case. As to the former objection as to 
what the proper amount of court-fee is, 
the District Munsif found that the court- 
fee paid was right and I may observe 
that the objection to court-fee did not 
also lead to any objection as to jurisdic¬ 
tion. That being the case I am at pre¬ 
sent content to follow the decision in 
I Muhamad Ellaiyas v. Rahima Bee (6). 
This revision is dismissed with costs. 
Pleader’s fees Rs. 10 and all other costs. 

(Civil Revn. Petn. Nos. 59, 85 and 708 
of 1929 were also dismissed.) 

P.R.S./S.N. Petitions dismissed. 


(4) [1928] 54 M. L. J. 12 (b. n.). 

(5) A. I. R. 1928 Mad. 384=108 I. C. 542. 

(6) A. 1. R. 1929 Mad. 191=114 I. C. 842. 
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Ramesam, J. 

Selvan Chettiar —Petitioner. 

v. 

Y. P. N. Venkatachalam Chettiar and 
others —Respondents. 

Civil Revn. Petn. No. 969 of 1928, 
Decided on 19th March 1930, from order 
of Diet. Judge, Madura, D/- 16th 
March 1928, in Civil Misc. Appeal No. 11 
of 1928. 

(a) Provincial Insolvency Act (5 of 1920), 
S, 75 (1)—Application to set aside alienation 
by insolvents pending—Period given for dis¬ 
charge expiring—Court suo motu annulling 
adjudication without notice to insolvents or 
creditors — Creditor authorized to conduct 
alienation proceedingsfapplylng for review 
—Court modifying order of "annulment and~ 
vesting properties' in dispute in creditor— 
Alienee-, appealing—Alienee was- party ag¬ 
grieved and his appeal was competent—Order 


vesting properties in creditor was irregular 
—Provincial Insolvency Act (1920), S. 37. 

While the petition for setting aside aliena¬ 
tion made by the insolvents was pending, the. 
period given to the insolvents for applying for 
an order of discharge expired and on the expiry 
of the period the Court suo motu passed an 
order annulling the adjudication without giving, 
notice either to the insolvents or to the credi¬ 
tors. One of the creditors who was specially 
authorized to conduct the proceedings in respect- 
of the alienations, filed an applicatibn for- 
review of the order annulling adjudication and 
the Court passed an order modifying order of 
annulment and ordering that the right, titles 
and interest of the insolvents in the properties 
alienated shall vest in that creditor. The- 
alienee appealed against this order. 

Held: that the alienee was a party aggrieved 
by the order and so could appeal against it. 

[Pll Cl] 

Held further : that the order vesting the pro¬ 
perties in the creditor was irregular. Until 
the alienation to the alienee would be found 
bad, the properties would belong to the ali¬ 
enee and nothing in S. 37 would justify such 
an order. [P 11 C 17 

(b) Provincial Insolvency Act (5 of 1920),. 
S. 27 (2)—Insolvent failing to apply for dis¬ 
charge within prescribed time—Effect being 
to prevent inquiry into fraudulent conduct— 
Court can extend time. 

Whenever the effect of the insolvent’s failure- 
to apply for discharge within the time pres¬ 
cribed is to prevent an inquiry into allegation 
of fraudulent conduct, the Court can take hold 1 
of the fact and extend the time for applying; 
for discharge: A. I. R. 1930 Mad. 389, Foil. 

[P 11 C 2]. 

T. L .' Venkatarama Ayyar —for Peti¬ 
tioner. 

T. M. Krishnaswami Ayyar— for Res¬ 
pondents. 

Judgment. —The facts of this civil- 
revision petition may shortly be stated- 
Certain persons were declared insolvents. 
They were adjudicated in 1926 on an 
application filed in 1925. M. P. No. 229 of 
1926 was filed for the purpose of setting 
aside the alienation made by the insol¬ 
vents in favour of Selvan Chetti, who is- 
the petitioner before me, under Ss. 53 
and 54 of the Act. While the petition 
was pending, the period given to the- 
insolvents for applying for an order of 
discharge expired and on the expiry of 
the period the Court passed suo motu an 
order, annulling the adjudication. No. 
notice was given either to the insolvents 
or to the creditors or to one of them 
specially authorized to conduct the pro¬ 
ceedings in respect of the alienations. 
The particular creditor who was so« 
authorized 1 then filed an application for 
review of the. order annulling adjudica¬ 
tion. This is M. P. No. 447 of 1927 
in I. P. No, 1 ofJ1926. On this petition 
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the Subordinate Judge passed an order 
modifying the order of annullment and 
ordering that the right, title and in¬ 
terest of the insolvents in the properties 
in dispute in M. P. No. 229 of 1926 shall 
vest in the petitioner before the Subor¬ 
dinate Judge. The alienee filed an appeal 
before the District Judge. A prelimi¬ 
nary objection was taken before the Dis¬ 
trict Judge that he was not a party 
aggrieved by the order of the Subordi¬ 
nate Judge. The District Judge upheld 
the objection and observed: 

“ It f9 true that oue consequence of the order 
of the learned Subordinate Judge will be that 
the appellant will have to defend M. P. No. 229 
of 1926 on the file of the Sub-Court, Dindigul, 
but that is merely an incidental consequence.” 

The alienee files this revision petition 
before me against the order of the Dis¬ 
trict Judge. > 

The first question is whether the appeal 
ito the District Judge lay. I agree with 
the petitioner in thinking that the peti¬ 
tioner was a party aggrieved by the order 
of the Subordinate Judge. The whole 
object of the modification of the annul¬ 
ment of the adjudication and the specific 
terms of the order of the Subordinate 
Judge are all aimed at the petitioner, 
lne District Judge concedes that one 
consequence of the order of the Subordi¬ 
nate Judge is that the petitioner will 
have to defend his title. It is difficult 
to say that this is merely an incidental 
consequence. The whole order of the Sub- 

was aimed at him and 
was intended to produce this particular 
result. I therefore think that the peti¬ 
tioner before me was a party aggrieved 

by the order of the Subordinate Judge 
and his appeal before the District Judge 
ought not to have been dismissed. 


There is another part of the orde: 
which is complained of before me 
namely, the order vesting the property 

in dispute in M. P. No. 229 of 1926 ir 
the creditor who is carrying on these 
proceedings. I do not think that this 
is an order contemplated by S. 37. S 3^ 
was intended to vest the insolvent debt, 
ors admitted properties in some thirc 

person for the purpose of making then 

available to the creditors while in the 
meanwhile avoiding the debtor beim 
called an insolvent. But in the present 
case until the alienation to the petitionei 
is found bad, the properties belong to the 
petitioner and nothing in S. 37 justifiei 
an order vesting these properties in the 


in the creditor. The order therefore is 
irregular. ' 

The only question that now arises 
before me is what order I should pass. 
One alternative is that I should set aside 
the order of the District Judge and of 
the Subordinate Judge and direct the re¬ 
view petition to be re-heard and dis¬ 
posed of according to law. But I think 
there is another alternative. The Sub¬ 
ordinate Judge was certainly inclined to 
review the order of annulment, at any rate 
to the extent of permitting an inquiry 
into M. P. No. 229 of 1926. Apparently 
the District Judge also agrees with this. 
Put both the lower Courts, certainly the 
Subordinate Judge, felt compelled to pass 
the order which they have actually 
passed, because at that time the law was 
supposed to be that if an insolvent did 
not apply for discharge within the time 
prescribed, the adjudication ought to be 
automatically annulled. This matter 
has been the subject of consideration by 
a recent Full Bench decision reported in 
Palani Goundan v. Official Receiver of 
Coimbatore (l). There the Full Bench 
has held that a Court is not bound to> 
annul adjudication automatically and 
if there are circumstances justifying an 
extension of time for applying for dis¬ 
charge, it may be done. The effect of 
the law as laid down formerly, that is,, 
before the Full Bench decision, was that 
insolvents were deliberately avoiding to- 
apply for discharge within the time pres- 
cribed, with the result that adjudica¬ 
tions got annulled and fraudulent aliena¬ 
tions became valid to the advantage of 
the alienees. The result of the Full 
Bench decision, however is that it need 
not be. 

Whenever the effect of the insol-; 
vent’s failure to apply for discharge 
within the time prescribed is to prevent! 

an inquiry into allegation of fraudulent 
conduct, the Court can take hold of the 
fact and extend the time for applying for 
discharge. In the present case the object! 
of the lower Courts was that M. P. 
No. 229 of 1926 should be heard and for 
that purpose and to that extent they are 
willing to review. I do not see why I 
should interfere with the discretion of 
the lower Courts in permitting such re- v 
view. The only thing I wish to say is. 
that the order is not properly framed, 

~(1) A. I. R. 1930 Mad. 389=124 I. C. 61=63: 

Mad. 288 (F. B.). 1 * 
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I therefore substitute the -following for 
the order passed by the Subordinate 
Judge: 

“ The order of annulment is set aside and 
the time for applying for discharge is extended 
up to such a time as is necessarv for disposing 
of M. P. No. 229 of 1926, M. P. No. 229 of 1926 
will be inquired into and hoard.” 

My objection in passing this order is 
not to invalidate any inquiry into M. P. 
No. 229 of 1926 that has been made as 
a result of the order of the Subordinate 
Judge. I am told that some order has 
been passed on that M. P. and it is the 
subject of an appeal. These proceedings 
will take their own course. An order 
will issue in the modified form. Costs 
of the appeal before the District Judge 
will abide the result. Each party will 
bear his own costs in this civil revision 
petition. 

P.R.S./s.N, Order accordingly . 

r A. I. R. 1931 Madras 12 

Kumaraswami Sastri and 
Walsh, JJ. 

Prasanna Venkatesa Rao and others —- 
Plaintiffs—Appellants. 

V. 

K. Srinivasa Rao and others — Defen¬ 
dants—Respondents. 

Civil Appeal No. 219 of 1925, Decided 
on 20th November 1929, from decree of 
Sub-Judge, Chittoor, in Original Suit 
No. 4 of 1921. 

.(at) f Civil P. C. (1908), S. 92—Majority of a 
body cannot alter fundamental objects of 
that body unless such power is specially re¬ 
served—Corporate «body. 

The majority of a body cannot alter the funda 
mental principles of the body upon which it ia 
lounded unless such a power is specially reserved. 

An association for the uplift of the Madhwa 
doctrine was started in the year 1878 at Chiru- 
-tanur. The Memorandum of Association and 
the rules and regulations of the Sabha gave 
power to make, by-laws not inconsistent with 
the fundamental objects, and to alter or modify 
them by majority at the annual general meet¬ 
ing. A resolution was passed in the year 1921 
by majority declaring that one of the mutts was 
:s|iperior in the Sabha to others and giving first 
thirtham to the representative of that mutt: 

Held that the resolution giving first thirtham to 
the representatives of one mutt was ultra vires, 
and this would not bo altered by arty practice of 
giving first thirtham to the representative of 
•that mutt having grown up: Milligan v. Mit¬ 
chell', (1887) 8 My. & Cr. 72; Free Church of 
Scotland v. Overtoun (Lord), (1904) A. C. 515; 
Mtorney-Qeneral ;v Anderson, (1888) 57 L. J. 
■Ch. 548, ,Bel.. on *, Cooper v.' Cordon, (1869) 8 
E. Q. 249, not Appr.\ 15 Bom. 599; 19 Bom. . 
*07; 40 Mad. 941 and 1 86 Mad 864, Diet. 

... [P 16 C 1] 

(h) Civil P CV (1908), S. 92 — Charitable 

• ■ 1 • • ■ . » . I M ’ «• • 


corporations being trustees of the corporate 
properties are subject to jurisdiction . of 
Court. ' * .‘ i; ‘ 

As charitable corporations exist solely for the 
accomplishment of charitable purposes, they are 
necessarily trustees of their corporate property, 
whether the beneficiaries are members of the 
corporation, as in the case of hospitals and 
colleges, or not. Accordingly, like other trustees 
charitable or otherwise, they are subject to the 
jurisdiction of the Court. [P 14 C 2] 

A. Krishnaswami Ayyar and K. Bala- 
subramania Ayyar—lor Appellants. 

T. R . Venkatarama Sastriar, L. S. 
Veeraraghava Ayyar, T. Rangachari , 
P. Panini Rao, S. Panchapagesa Ayyar, 
T. V. Ramanatha Ayyar, L. A. Govinda - 
raghava Ayyar, A. C. Sampath Ayyangar, 
T. R. Srinivasa Ayyar and C. Hanuma- 
natha Rao —for Respondents. 

Kumaraswami Sastri, J. — This ap¬ 
peal arises out of a suit filed upder S. 92, 
Civil P. C., with the previous sanction of 
the Advocate-General for the settlement 
of a scheme and for directions for proper 
administration of an association called 
The Madhwa Siddhanta , Onnahini 
Sabha” (an association for the uplift of 
the Madhwa doctrine) which was started 
in the year 1878 at Chirutanur, also 
called Tiruchanur, near Tirupati, a saored 
place about 90 miles from Madras,- and 
registered under Act 21 of 1860 in the year 
1910. (After holding on the evidence 
that theorigin, objects and the practice 
of the Sabha were as stated by the 
plaintiffs in their plaint, his Lordship 
continued): - * • % 

On the evidence, oral and documen¬ 
tary, I have no hesitation in coming to 
the conclusion that prior to 1910-11 there • 
was no precedence given to the Uttarathi. 
Mutt. '• • .!< f. : . I I' 

The next question is whether the reso¬ 
lution of 1912 giving precedence to the 
Uttarathi Mutt must be held to be bind¬ 
ing on the other mutts because it was 
passed at a general meeting. It is sought 
to bring this within R. 14 of the Memo¬ 
randum of Association and the Rules and 
Regulations of the Sahba which I have set 
out giving the council power to frame 
such bye-laws,* not inconsistent with the 
rules and regulations, as it may consider 
necessary for the oonduct, miantenance, 
and upkeep of the Sabha and a like power 
to alter, modify or rescind any such bye¬ 
laws, so long as such bye-laws are passed 
at the annual general mossing of the 
Sabha*. If the matter related merely to 
thq internal management . without in any 
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way affeotiug the fundamental '■ basis on 
which the Sabha was started the majo¬ 
rity decision would bind the minority 
however galling it may be ; but it seems 
to me that in a case like the present, this 
resolution is fundamentally opposed to 
the constitution of the Sabha whose very 
existence depends upon the co-operation 
of the disciples of the various mutts on a 
basis of equality. I have already shown 
that this was the dominant policy of the 
Sabha from its foundation. And the 
events of 1911 and 1912 have shown how 
vital it is in the .interests of the Sabha 
that no distinction ••should he made bet¬ 
ween the various mutts. I do not think 
that in a Sabha constituted like the pre¬ 
sent, it is open to the majority to pass 
any resolution giving precedence to their 
own Guru and override the claims of the 
minority for equal treatment. There can 
be little doubt that this Sabha which was 
founded by the disciples of all the mutts 
and whose property was acquired by con¬ 
tributions from ail the mutts, possesses 
substantial property at present, moveable 
and immovable. The annual report of 
the year 1920, the year preceding the 
date of the present suit shows that 
Rs. 77,167/14/6, was, standing to the 
credit of the Sabha with its bankers. 
This would be in addition to the immo¬ 
vable properties which the Sabha posses¬ 
ses. The disciples of one mutt though they 
formed majority, have no right virtually 
to drive the other members out of the 
Sabha by passing a resolution which 
would give their Guru priority. 

It, is argued that if priority is not given 
to the Uttarathi Mutt Guru, the dis¬ 
ciples of that mutt who are in a majority 
would not continue to be in the Sabha. 
But we find from the evidence of Karpur 
Srinivasa Rao, D. W. 7, that even among 
the disciples of the Uttarathi Mutt there 
aye many who are prepared to remain 
in the Sabha in spite of the interdict of 
the Uttarathi Mutt Guru if a proper 

scheme is framed preventing the abuses 
he refers to. 

\ ™ emor &ndum of objections has been 
hied by defendants 1, 3, 5, 6 and 14 who 

are disciples of the Uttarathi Mutt and 

the third ground of objections runs as 
follows: 

“The lower Court ought to have held that the 
Memorandum of Association and the Rules and 
Regulations of the Sabha clearly contemplate an 
equal treatment of all Madhwas irrespective of 
their being the disciples of any particular Mutt; 


and any way a preferential treatment of one 
Mutt is distinctly a violation of'the essential 
object of the Sabha which is to promote' the 
study of Sanskrit and in particular of the 
Dwaita philosophy of Sri Madhwacharya 
amongst the Madhwas as a whole.” 

At the hearing, respondent 5’s 
advocate wanted to withdraw from this 
but the other respondents pressed this 
objection through their advocate Mr. 
Venkatarama Sastri and wanted a scheme 
to be framed. However this may be, it 
seems to me that justice has to be done 
to the parties and mere expediency can¬ 
not entitle the Court to deny justice to 
the minority. 

It is clear that it is not open to the< 
majority to alter the fundamental princi¬ 
ples upon which the Association is foun¬ 
ded. I may refer to Milligan v. Mitchell 
(l) and Free Church of Scotland v. Over-’ 
toun (Lord) (2). 

• 

In Milligan v. Mitchell (l) it was held 
that it was not competent to the mem¬ 
bers of the Association to alter 

“the fundamental principles upon which 
the Association was formed and destroy . the 
trust upon which the property was held, but 
only to altering the laws or making new laws 
so far as might be consistent with such princi¬ 
ples and trust.” 

In that case, a chapel was erected and 
dedicated exclusively as a place of wor¬ 
ship for Presbyterians who conformed to 
to the discipline and doctrines of National 
Church of Scotland. Then there was : a 
resolution passed subsequently, whereby 
other preachers were allowed to prea'Cb 
and the question was, how far the resblu- 
tion passed 1 by the general body was 
valid. In Free Church of Scotland v. 
Overtoun (Lord) (2) Lord Davey, observed 
p. 645: 1 .’t . 

“The question in each case is what wero the 
religious tenets and principles which formed 
the bond of .union of the Association for whdso 
bonefit the trust was created ? I do not think 
that the Court has any tept or touchstone by 
which it can pronounce that any tenet forming 
part of the body of doctrine professed by the- 
Association is not vital, essential or funda¬ 
mental, unless the parties havo themselves 
declared it not to be so. The bond of union, 
however, may contain within itself a power in 
some recognzied body to control, alter or 
modify tho tenets and principles at one time 
professed by. the Association. But the existence- 
of such a power would have to be proved like- 
any other tenet or principle of the Associa¬ 
tion.” 


(1) [1837] 3 Myl. & Cc. 72=40 E. R, 852, 

(2) [1904] A. C. 515=91 L. T. 304. 
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I may also in this connexion, refer to 
Attorney-General v. Anderson (3). It 
was held in that case that where property 
was directed to be held in trust to be 
-used as a meeting house for Protestant 
Dissenters of the Presbyterian or Inde¬ 
pendent denomination, a resolution to 
transfer the chapel and congregation to 
the Presbyterian Church of England 
though passed by a majority was invalid. 

In the view I take, that the giving of 
precedence in the matter of thirtham 
will be a fundamental alteration of the 
principles on which the Sabha was 
•founded and is not a matter of mere in¬ 
ternal management, it is unnecessary to 
refer to Cooper v. Gordon (4)(at p.258) and 
the other cases cited by the respondent’s 
advocate, as to the Court not interfering 
in affairs of internal management deci- 
•ded upon by the majority of members. 

As the decision of the Subordinate 
Judge on the preliminary issues to the 
•maintainability of the suit under S. 92, 
Civil P. C., or the suit being not cogni¬ 
zable by a civil Court was not seriously 
disputed before us, I do not think it ne¬ 
cessary to refer to the decisions cited 
by the Subordinate Judge in his prelim¬ 
inary judgment. I agree with him in de¬ 
ciding the preliminary issue in plaintiff’s 
favour. 

The next question is as to what relief 
is to be granted. I think the plaintiffs 
are entitled to a declaration that it is 
not competent to the majority of the 
members to make any distinction bet¬ 
ween the mutts as regards thirtham or 
any other honours or to give priority to 
•the head of any one mutt over the rest 
in the distribution of thirtham or any 
'honour. (After holdingthat the articles 
and rules of the Association provided suffi¬ 
cient safeguards for its proper working in 
the future, his Lordship gave certain 
directions for the conduct of the meeting 
•of the Sabha in future, held that the 
framing of a scheme was unnecessary and 
proceeded as follows:) 

I would reverse the decree of the lower 
Court and pass a decree in the terms 
.above stated. The Sabha (represented by 
its committee) and respondent 12, the 
■Guru of the Uttarathi Mutt, will pay 


(8) [1888] 57 L. J. Oh. 543=58 L. T. 736=86 
W. R. 714. 

<4) C1868] 8 Kq. 340=38 L. J. Oh. 48ff=20 
lu T. 783=17 W. R. 008, 


the appellant’s costs both here and- in 
the lower Court. We fix the vakil’s fee 
in this Court at Rs. 500* The decree I 
pass disposes of the memorandum of ob¬ 
jections. No costs. , ; 

Walsh, J. —(After dealing with the 
facts and discussing the evidence, his 
Lordship continued): 

I hold that the defendants have failed 
to prove that there was any custom by 
which the Uttarathi Mutt received first 
thirtham and that the evidence both oral 
and documentary is distinctly in favour 
of the contention of the plaintiffs that 
there was no such custom. Even admit¬ 
ting that in practice any such thing arose, 
I should be inclined to agree with the 
learned Advocate-General in holding that 
legal recognition of such a claim would 
be subversive of the objects of the society 
and that even a majority resolution in 
its favour cannot be given effect to. 
There is a vast difference between mere 
practice in a matter of this sort and re¬ 
cognition of this practice as a right con¬ 
ferring a superior status in a society 
whose basic object is equality. The right 
to first thirtham may be, and is no doubt, 
considered as a mark of superiority in 
temples and other places ; but that will 
not mean that there is to be superiority 
in a society of this sort. If I might 
quote a sort of analogy, I suppose it is 
likely that when His Majesty, the King- 
Emperor attends a celebration of the 
Sacrament, he would be communicated 
before the other members of the congre¬ 
gation; yet, I feel little doubt that to 
recognize any such priority as of right 
would be fundamentally opposed to the 
entire conception of the Sacrament and 
would be in contravention of its basic 
idea. 

It was suggested that the Sabha are not 
trustees and can therefore act as they 
pleased. This does not appear to be 
correct: vide Halsbury, Vol. ;4, S. 557, 
which says: 

“As charitable corporations exist solely for 
the accomplishment of charitable purposes, 
they are necessarily trustees of their corporate 
property, whether the beneficiaries are members 
of the corporation, os in the case of hospitals 
and colleges, or not. Accordingly, like other 
trustees, charitable or otherwise, they are sub¬ 
ject to the jurisdiction of the Court." 

A corporation can no doubt do what 
is incidental to the purpose of its busi¬ 
ness, but it oonnot travel outside this: 
Vide Dundee Harbour Trustees v. D. /• 
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Nicol (5). As to the power of a majority 
to change the fundamental purposes and 
principles of the main body, Free Church 
cf Scotland v. Overtoun (Lord) (2) may be 
referred to where the majority of the 
Free Church of Scotland united with a 
body known as the United Presbyterian 
Church and it was held that, because the 
tenets of the latter body on the question 
of the establishment, principle and the 
Westminsterl confession were not iden¬ 
tical with those under which the Free 
Church held the property in dispute, 
the minority which adhered to the 
-orginal view of the Free Church were 
entitled to the property : vide re¬ 
marks at pp. 613, 645 and 648. In such a 
oase one dissentient is enough : Attorney- 
General v. Anderson (3) (at p. 550,) 
and there is no power to alter the cen¬ 
tral conditions of the society : vide 
Milligan v. Mitchell (l), unless there is 
jsuoh power specially reserved, which 
.must be proved. Of the cases quoted on 
.'the other side, there is only one that 
appears to be relevant and the remark 
there is obiter. This is the remark in 
Cooper v. Gordon (4) (at p. 257.) In that 
case, by the trust deeds of a congrega¬ 
tion of Independents, a chapel, a house 
and other property were vested in 
trustees for the use of the congregation, 
and to permit the minister for the time 
being to occupy the house. The deeds 
contained no express provision for the 

?P p “ 6 . nt ° r removal of a minister, 
in 1866, the Rev. Samuel Clarke Gordon 
was invited by a resolution of the Church 
members of the congregation to become 
co-pastor with the then minister. In 
l»b8, a majority of the Church members 
resolved that Gordon be dismissed, and 
the majority of the trustees concurred in 
this resolution. Gordon claimed to hold 
his office for life, i n the absence of im¬ 
morality, or preaching contrary to the 
tenets of the denomination, which was 

at 1 it's ~ 

bTSWoKulVt “v ‘(TVo th TT Tk 
ini* effect : ’ C > to the foll P w - 
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of every Wil1 
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f.llowahip worshipping at the particular 

U915] A. C. 550=84 l7. J. p rj 7i _,. „ 
•L. T. 097=81 T. L. R. n 8 A# 74 ~ lia 


and he adds this qualification, that the 
minority are bound by tho majority on all 
points so long as such majority are consistent 
with tho fundamental doctrines and .principles 
held by the whole body. Such a qualification 
is futile, because as soon as the fundamental 
doctrines are contravened by the majority, they 
cease to be tho fundamental doctrines of tho 
whole body, and unless the minority submit 
there is no longer a united body, held together 
by fundamental doctrines and principles.” 

It appears to me that this remark 
which was apparently unnecessary for 
the determination of the case cannot be 
reconciled with the ratio decidendi of 
Free Church of Scotland v. Overtoun Lord 
(2), quoted above, where the Lord Chan¬ 
cellor quoted at p. 616 with approval the 
dictum of Smith, B., in Dill v. Watson (6) 
at 91 where he said : 

“We do not coerce our neighbour by calling 
for his signature to our profession or articles of 
faith. We leave him free to adopt or to re¬ 
pudiate that faith, according as his reason, his 
conscience, and the grace of God may direct 
him. We but say to him, if you agree with us 
aflix your signature to certain articles, or in 
some way notify your recognition of their 
truth ; or if you disagree, withhold such signa¬ 
ture or declaration. And we say of him in the 
former case, that he is and in the latter 
case that he is not, of our religion. 
We do not compel him to hold our faith ; we 

u ^ Sk , hl T to in£orm us by certain acts, 
whether he does hold it or does not ; and we 

ask this, only if he claims to be enrolled as 
one of our body, and to be in religious com¬ 
munion with us. In the absence of such a 
test our establishment would not bo a rock 
cemented into solidity by harmonious unifor¬ 
mity of opinion, it would be a mere incon- 
8™°- keap.of, as it were,grains of sand, thrown 
together without being united, each of these 
intellectual and isolated grains differing from 
every other, and the whole forming 6 a butt 
nominally united, while really unconnected 

Wlt ? ? othing bu t internal dis- 
tio„ ind d r 6 n i n “on U “' and reCipr0Cal 

Raghunath Damodhar v. Janardhan 
Gopal (1) and Lalji Shamji v. Walji 
Wardhman (8), are cases relating to 
caste decisions where it was held that the 
decision was in the power of the majority 
of the caste for their own comfort and 
convenience and not a matter in which 
the Cmirt could interfere. Hasan Rasa 

a lib v. Hasan AH Sahib (9) was merely 
a matter of election to a committee and 
Ramadoss v. Hanumantha Rao (10) 
dealt with the right of the majority of the 
villagers t o manage the temDle. Th«r« 

ri QQftl o t _.. 77 —t— rr-—• 


I?! 

ft 


[1891 
[1895 
,.. [ 1917 : 
(10) [1913; 


[1836] 2 Jones. Rep. (Ir. Ex.) 48. 
i 6 Rom. .599. 

19 Bom. 507. 

40 Mad. 941=38 I. C. 528. 
36 Mad. 864=12 I. C. 449. 
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is nothing in these cases to show that 
the majority of a body can alter the 
fundamental objects of the body unless 
such a power is specially reserved. 

I therefore hold that the resolution is 
ultra vires and that this would not be 
altered by any practice having grown up 
of giving first thirtham to the represen¬ 
tative of the Uttarathi Mutt. I further 
hold that by the constitution the majo¬ 
rity have no power to declare one mutt 
superior in the Sabha to any other mutt. 
(His Lordship then held that in the 
circumstances of the case the'»framing of a 
scheme was unnecessary and proceeded): 
I agree with the other directions which 
my learned brother proposed to give as 
to the conduct of meetings. I concur 
with him that the decree of the lower 
Court should be reversed and a decree in 
the terms stated by him passed. I also 
agree as regards costs and memorandum 
of objections. 

P.R.S./s.N. Decree reversed . 
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CURGENVEN AND BH ASH YAM 
AYYANGAR, JJ. 

M. Namberumal Chetty— Appellant. 

v. 

■M. Mainiappa Mudali —Respondent. 

Original Side Appeal No. 39 of 1929, 
Decided on 31st July 1930, from order of 
Beasley, J., E>/- 25th January 1929. 

(a)'Criminal P. C, (1898), S. 476-B Ap¬ 
peal lie* even where complaint is filed by 
Court luo motu. 

The terms of S. 476-B provide for an appeal 
even where a complaint is filed by a Judge, not 
at the instance of an applicant, but suo motu: 
30 Cr. L. J. 163, not Appr. [P 16 C 2] 

7b) Criminal P. C. (1898), S. 476—Com¬ 
plaint under — Proceeding* embodied in 
■ingle document —Document serving dual 
purpose of finding as well a* of complainant 
sufficiently complies with requirements of 

S. 476. 

Although under S. 476 thoro should bo, not 
only a finding to thd effect that it is expedient 
in the interests of justice that an inquiry should 
bo made, but also a complaint, still, whero tho 
proceedings are ombodieuin a single document 
which serves the dual purpose of a finding and 
also of a*complaint, thoro is no reason why it 
should not bo held sufficiently to comply with 
tho requirements of that section: A. I.R. 1927 
Cal. 628, Bel. on. r [P17 G 1] 

Subramaniam and lia ayopal for 
Respondent. , • 

Curgenven, J.-Thi.s is. an appeal 
against an order of Beasley, J.» as he then 


was, under S. 476, Criminal B. C., making 
a complaint under S.195(i)(b) of tho 
same Code against one M. Namberumal 
Chetty in respect of an offence punishable 
under S. 193, I. P. C. The appellant is 
not represented before us. We have 
perused his memorandum of appeal and 
the order of the learned Judge, and we 
have heard the learned advocate for the 
respondent, who has'raised the prelim¬ 
inary point that no appeal will lie in the 
circumstances of this case. 

The complaint was filed not at the 
instance of any applicant, but suo motul 
by the learned Judge, and the learned 
advocate’s argument is that in such cir¬ 
cumstances the terms of S. 476 (b) do not 
provide for an appeal. As an authority 
for this position he refers us to Mt. Satto ! 
v. Emperor (l), which is a decision by a 
single Judge of the Lahore High Court 
based upon what he terms the genesis of. 
the present section. He appears to read 
the words in that section “ such a com¬ 
plaint” as meaning not merely a com¬ 
plaint under S. 476 or S. 476 (a) but, fur¬ 
ther, a complaint on an application by 
some person; but we are of opinion that 
any analogy which is to be drawn bet¬ 
ween the terms of the 'present sections 
and those of the corresponding sections of 
the old Code is likely to be misleading 
inasmuch as the procedure has been radi¬ 
cally altered and whereas, under the old 
Code, a Court could give sanction to 
prosecute, and that sanction to proseoute 
on application could be made the subject 
of an appeal, all that has now been swept 
away and it is for the Court itself in all 
cases, whether of its own accord or on ap* 
plication, to make a complaint. We can¬ 
not see accordingly why the appealability 
of an order should depend upon the spe¬ 
cial circumstances of an application hav¬ 
ing been made ; nor do we think that the 
terms of the section itself support that 1 
view. 

Coming «to the merits : the learned 
Judge has delivered a very detailed and 
comprehensive order containing all the 
materials from which the offence in his 
view may be established; and the only 
criticism that we can discover in the 
grounds of appeal is that under the terms 
of S. 476 there should bo not only a find¬ 
ing to the effect that it is expedient in the 
interests of justice that an inquiry should 

(1) A. I. R. 1929 Lah. <J=113'I. 0. 537=30 
Cr. L. J. 163. . • .> i i- 
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be made, but also a complaint. In the 
present ease it appears that the proceed¬ 
ings are embodied in a single document. 
jBut we think that that document itself 
serves the dual purpose of a finding and 
also of a complaint, because a mere peru¬ 
sal of it will show that the learned Judge 
jhas set forth the particulars in respect of 
'which ho considers that false evidence 
was given and the nature of the proofs 
that that evidence is in fact false and, 
since those particulars serve the double 
purpose of a finding and a complaint, we 
see no reason why they should not bo 
held sufficiently to comply with the re¬ 
quirements of the section, although in 
that form. 

Wo have been referred to one case: 
Bhuban Chandra Pradhan v. Emperor 
(2), where the objection was raised that 
the learned Judge who made the com¬ 
plaint had not recorded a finding that it 
was expedient in the . interests of justioo 
to complain, and this was disposed of 
with the observation that 

“the order showed clearly tho learned Judge’s 
opinion that tho appellant had given false evi¬ 
dence before him. That order hy itself, and in 
view of tho proceedings started under S 476 
carries the implication that the learned Judgo 
must have felt that the ends of justice required 
that an inquiry before a Magistrate should take 
place.” 

Wo think that tho same implication is 
clearly to bo gathered from tho order 
which the learned Judge has passed in 
this case; and we can find no grounds for 
interfering with it in appeal. The ap¬ 
peal is accordingly dismissed. 

_P. R.S./fl.y. _ Appeal dismissed. 

(2) A. I. 11. 1927 Cal. 028=104 I. Cr~lll=28 
Cr. L. J. 783—55 Cal. 279. 
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Jackson, J. 

V.K. Vaiyapuri Chetti— Petitioner. 

v. 

Sinniah Chetty —Respondent. 
Criminal Revn. No. 212 of 1930 ai 
Criminal Revn. Potn. No. 199 of 192 

-° th 0ctobei * 1930, from ord 
of Dist .Magistrate, South Arcot, D/- 11 

Tstsss- ia Criiuinai 

°m»de 98 out — I prep^: 

should roturn the propo^T'£.* JSgft 
whom it was taken unless there aye special c 
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cumstances which would render such a eour&o 
unjustifiable. Though the Magistrate has a 
discretion to decide the question of possession, 
he cannot be allowed to try the civil cause, to 
weigh evidence, and to estimate probabilities 
etc. : 2 Weir 067; 1 Bom. 630; 34 Mad. 94; 1 I. 
C. 103 and A. I. R. 1927 Mad. 797, Rel. on. 

[P 18 C 1] 

V. Tj. Ethiraj —for Petitioner. 

K. S. Jayaravia Iyer and G. Gopala- 
swami —for Respondent. 

Order.— - Tho petitioner seeks in revi¬ 
sion to sot aside tho order of the Second 
Class Magistrate, Tittagudi, under S. 517, 
Criminal P. C., confirmed by the District 
Magistrate, South Arcot, under S. 520, 
Criminal P. C., giving possession k> 
counter-petitioner of an omnibus taken 
from tho petitioner by the police. The 
charge of theft lodged by tho counter- 
petitioner against the petitioner under 
S. 379, I. P. C., was found to be unsus¬ 
tainable. The case law on this subject 
is as follows: 

In Srjed Mohidin Sahib, In rc(l) it is 
laid down that the property should ordi¬ 
narily be dolivered to the person by 
whom it has been produced; and if there 
is a bona fide dispute tho Magistrate may 
impose conditions upon that person. This 
i9 followed in the next case, and pur¬ 
ports to bo followed in the next after 
that, where In re Anna pur nabai (2), is 
cited to the same effect. 

In Kanagasabai v. llamamani (3), it is 
ruled that the Magistrate has jurisdiction 
to decide tho question of possession, and 
In re Sadashiv (4) supports that rule. 
Srinivasamurti v. Narasimhalu Naidu 
(5) lays down that in the absence of 
special circumstances the property must 
bo returned to the person from whom it 
was taken. 


The general effect of those rulings is 
that tho Magistrate has a discretion to 
decide the question of possession, but it 
is very rarely that that discretion if pro- 
porly exercised will go beyond restoring 
the property to the party from whom it 
was taken. But probably the question 
how far a Magistrate’s discretion under 
S. 517, Criminal P. C., should extend, is 
better answered by reference to funda¬ 
mental principle than by any attempt to 
piece together a coherent system from 


(1) 2 Wei 

(2 

[1875] 

(3) 

1911 

(4 

1909’ 


1 Bom. 630. 

34.Mad. 94=5 I. C. 468. 

9 Cr. L. J. 162=1 1.0. 103. 

A. I. BT. 1927 Mad. 797=104 1. C. 719=28 
Cr. L. J. 879=50 Mad. 910. 
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various rulings. It is manifest that cri¬ 
minal Courts are not expected to try 
civil .causes. The one exception is when, 
in order to prevent a breach of the peace, 
a Magistrate decides prima facie the 
question of possession. But it would be 
an odd extension of that exception if a 
section were to be drafted into the Code: 
Whenever a Magistrate is satisfied that 
the police have erroneously attached pro¬ 
perty where no offence has been com¬ 
mitted, he shall require the parties 
claiming possession of that property to 
put in their respective claims. Merely 
from a practical point of view, apart 
from principle, a provision of that sort 
would obviously be a direct stimulus to 
false charges, for parties would jump at 
the opportunity of setting claims of pos¬ 
session so expeditiously and so cheaply. 

It may seem therefore that the simple 
rule should bo that if no crime is made 
out the Magistrate should return the 
property to the party from whom it was 
taken. But that rule is just too simple. 
Suppose, to take a common example, the 
accused person whom the Magistrate 
acquits, has pleaded that the property 
was foisted upon him. There would then 
be no sense in the Magistrate telling him 
to keep it. Other instances can no doubt 
be imagined, but, except in those special 
cases, the Magistrate should return the 
property to the person from whom it was 
taken. The same rule is laid down in 
Srinivasamurti v. Narasimlialu Naidu 
(5), in almost identical terms on p. 919. 
It should be returned to the person from 
whom it was seized, unless there are spe¬ 
cial circumstances which would render 
such a course unjustifiable. The mere 
fact that two parties are quarrelling 
about possession is not one of the special 
circumstances which take a case out of 
the general rule. 

In this case therefore the Magistrate 
should simply have returned the omnibus 
to the accused from whom it was taken, 
and the brief order of the District Magis¬ 
trate that there had been a proper exer¬ 
cise of discretion would then be unexcep¬ 
tionable. But if on the other hand the 
Magistrate is to be allowed to try the 
civil cause, to weigh evidence, and to 
estimate probabilities the District Magis¬ 
trate when moved under S. 520 would 
have to show that he had applied his 
mind to the same matters. Otherwise it 
would not only be a oivil cause decided 
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by a criminal Court, but one decided 
without privilege of appeal. 

In the light of the above observations 
it is unnecessary to go into the merits of 
this case, but it may be observed that the 
dispute is not one which admits of ready 
solution, and it is quite possible that the 
Sub-Magistrate has erred. He finds in his 
last paragraph that the omnibus was ob¬ 
viously in possession of P. W. 1 on the 
date of the offence; overlooking that on 
his own finding there has been no offence 
at all. What he should have said is that 
the omnibus was obviously in possession 
of the accused when the police intervened. 
In his para. 5 he points out how flimsy 
is the case of P. W. 1. The sale deed is 
not produced, the alleged payment to 
Addison & Co., is not proved, and to get 
over his own signature in Ex. 1, P. W. 1 
has to fall back upon the time-worn plea 
that he signed a blank sheet which the 
accused has filled up, confessing at the 
same time that no one was present when 
he signed it. But the Magistrate says 
that even by D. W. l’s evidence the 
accused had to pay Rs. 200 to P. W. 1 
before the retransfer of the omnibus. 
D. W. 1 does not say so. He says that 
he saw P. W. 1 sign Ex. 1, and accused 
promised to pay him Rs. 200 in a short 
time. There is no suggestion that pend¬ 
ing the payment P. W. 1 was to keep the 
omnibus. 

The Second Class Magistrate’s order 
cannot therefore be supported on its 
merits; and furnishes a good example of 
the advisability of keeping these civil 
disputes out of criminal Courts. For the 
above reasons the orders of the lower 
Courts are cancelled and the omnibus is 
ordered to be delivered to the petitioner. 
The petition is allowed. 

P.r.S./p.N. Order set aside. 
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Pandalai, J. 

In re Veerasami Naicken —Accused— 
Petitioner. 

Criminal Revn. No. 231 of 1930 and 
Criminal Revn.Petn. No. 218 of 1930, De¬ 
cided on 19th March 1930, from judgment 
of Sub-Divisional Magistrate, Tiruvalur, 
in Criminal Appeal No. 17 of 1929. 

(a) Penal Code (1860), S. 379 — Removing 
cattle from pound without paying fee amount* 
to theft. 

Where a person, whether ho is the owner or a 
stranger, removes cattle from the pound where 
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•they are secured, without paying the legitimate 
fee, he has undoubtedly the dishonest intention 
•of saving himself the fee, and his act amounts 
to theft: 1 Weir 716, not Appr. [P 19 C 1] 
(b) Criminal Trial—Offender punishable 
•under two penal enactments can be punished 
under one or other but not under both. 

Where an act is punishable both under the 
Penal Code as well as some other penal enact¬ 
ment, the offender can be punished under one 
•dr the other, but not under both the penal en¬ 
actments. [P 19 C 1, 2] 

T. Anantha Rao —for Petitioner. 

Judgment. —The petitioner was con¬ 
victed by the Stationary Sub-Magistrate 
-of Tiruvalur of offences under Ss. 457 and 
380 and sentenced to imprisonment till 
the rising of the Court and a fine of 
Rs. 50. This conviction and sentence 
were confirmed on appeal by the Sub- 
•divisionai Magistrate. The facts found 
against the petitioner are that on 21st 
January 1929 P.W. 3 took a cow belong¬ 
ing.to the petitioner because it trespassed 
into his property, and took it to the 
village pound and secured -it there and 
got a receipt for it from the village 
Munsif, P.W. 1. The next morning the 
pound was found broken open and the 
•cow was found with the petitioner. His 
mother said that he had broken into the 
pound and taken the cow inadvertently 
and offered to pay the fee. Both the 
'Courts found that ho had done so. On 
his behalf it is argued that the act of the 
petitioner does not amount to theft but 
■only to an offence under S. 24, Cattle 
Trespass Act. For this, reliance is placed 
upon a decision reported in In re: Pacha 
Sahib (l), where on similar facts it was 
held that a person who had removed 
bulls from a cattle pound and returned 
them to the truo owner, could not be 
found guilty of thoft because there was 
no dishonest intent. I am not able to 
agree with that view. A person who 
removes cattle from a pound where they 
are secured, without paying the legiti¬ 
mate fee, has undoubtedly the dishonest 
intention of saving himself the fee, and it 
makes no difference whether the man 
who so removed, is the owner himself as 
in this case, or a stranger as it was in 
the case cited. The truth is that this is 
a case where the same act falls und6r 
two different penal enactments. No doubt 
the petitioner might have been convicted 
under S. 24, Cattle Trespass Act. But 
his act amounted to theft and was there¬ 
fore pu nishable under the -Penal Code 

(1) 1 Weir 716. “ -- 


also; and where that is (he case, the 
offender may be punished under the one or 
the other, but not under both the penal en¬ 
actments: see S. 26, General Clauses 
Act. This was so held quite recently by 
a Bench of which I was a member along 
with the learned Chief Justice in which 
an act which fell under the special provi¬ 
sions relating to electoral offences under 
the Local Boards Act was also punish¬ 
able under the Penal Code, and it was 
held that the offender could be punished 
under the Penal Code although the condi¬ 
tions necessary for the purpose of his 
prosecution under the Local Boards Act 
were not present. The petition is dis¬ 
missed. 

P.R.S./s.N. Ret'ision dismissed. 
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Madhayan Nair, J. 

Appayya Banga and others —Defen¬ 
dants — Appellants. 

v. 

Koraga —Plaintiff—Respondent. 

Second Appeal 305 of 1927, Decided on 
4th August 1930, from decree of Dist. 
Judge, South Kanara, in Appeal Suit 
No. 478 of 1924. 

Cosharers — Partition — Plaintiff suing for 
possession of property or alternatively for 
partition of properties X and 1’—He proving 
that A' belonged to his father who put defen¬ 
dant in possession of it and that defendant 
by his misconduct mixed up boundaries of 
A' with his property 1' so that plaintiff now 
was unable to identify -Y-Plaintiff was en¬ 
titled to invoke Court’s equitable inter¬ 
ference and partition could be decreed in 
hi* favour. 

Plaintiff sued for possession of property A’ 

which was in the possession of defondant’ or 

the alternative for partition of properties A" and 

1 . He proved that the property A' belonged to 

Ins father who had put defendant in possession 

of it, and further that the defendant by his 

misconduct had mixed up property with bis 

own property Y so that plaintiff could not iden- 

til) A. Ihe trial Court passed decree for parti¬ 
tion. .■ f 

Held : that although as between independent 
proprietors confusion of boundaries per se does 
not furnish ground for Court’s interposition, 
still plaintiff in this case had a right to com¬ 
plain inasmuch as ho proved that the defendant 

bv his misconduct brought about 'Confusion of 

boundaries of the property after ho ’obtained 
possession of it from plaintiff's father, v and 
therefore he was entitled to invoke the equi¬ 
table interference of the Court ’oh his behalf. 
The trial Court was therefore right in passing 
decree-for partition : Wake v. Conyers, 1 White 
nr£ U *? rs L'C- ; Speer v v Crawter, 35 E.R. 
997; Miller v, W arming ton , 37 E. R. 452 and 29 
Bom. 73, Rcl. on. [P 21 C 1, 2 P 22 C 2J 
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B. Sitarama Rao — for Appellants. 

K. Y. Adiga — for Respondent. 

Judgment. — The defendant is the 
appellant. This second appeal arises out 
of a suit instituted by the plaintiff to 
recover possession of plaint item 1 with 
mesne profits or in the alternative for 
partition of plaint items 1 and 2 into 
two equal shares and for delivery of one 
such share to him with mesne profits. 
Tho plaintiff’s case is that plaint items 
1 to 3 belonged to his father and his two 
brothers, the defendant and one Tam- 
maya Banga, that there was an oral divi¬ 
sion of these items between the three 
brothers in which item 1 fell to the 
plaintiff’s father’s share, item 2 to the 
defendant and item 3 to Tammaya 
Banga. Tammaya Banga has been in 
separate enjoyment of his share of the 
property. As regards item 1, the plain¬ 
tiff alleged that when his father became 
the yajman of tho family, tho defendant 
was allowed to remain in possession of 
that item on behalf of his father, and as 
his father’s rights had been sold to him 
he now claims possession of that item or 
a half-share of items 1 and 2 as the de¬ 
fendant has mixed up the two items. 
The defendant on tho other hand contend¬ 
ed that all the properties wore gifted to 
his mother and, as her surviving son he is 
now absolutely entitled to tho properties 
by right of survivorship. Ho also dis¬ 
puted tho validity of tho assignment of 
the plaintiff. 

Tho lower Courts found that there was 
an oral partitipn between the plaintiff’s 
father and tho other two brothers as 
alleged by the plaintiff and that his 
father’s share was validly assigned to 
him. It was also found that tho plain¬ 
tiff’s father put tho dofondant in posses¬ 
sion of item 1 also,■> that he remained in 
possession of both items 1 and 2 and 
while so “ho mixed up his share with 
plaintiff's father’s share.” In conse¬ 
quence of these findings, and as it was 
not possible to identify the item which 
belonged to his father, the lower Courts 
gave a decree for partition of both the 
items 1 and 2 into two equal shares and 
for delivery of one share to the plaintiff. 
I may state here that no plea of adverse 
possession to the plaintiff's father’s share 
of the property was set up by the de¬ 
fendant. The defendant admitted that 
; he was in possession of the two items, but 
-qtaAed that he had been holding them 


under a maintenance allotment which he* 
has not been able to prove. It is clear 
that the defendant has not been able tc 
put forward any valid title to the plaint 
item 1, and it is also clear that posses¬ 
sion of the plaint item 1 from the plain¬ 
tiff’s father is admitted by him. The 
question is, in such circumstances, whe¬ 
ther the plaintiff is entitled to get parti¬ 
tion of both the items on the ground that 
he is not able to identify item 1 as the 
defendant has mixed up his share with 
the plaintiff’s share, which in other- 
words means that tho defendant has- 
obliterated the boundaries of the two- 
itoms and made it impossible for the 
plaintiff to identify his share. 

Mr. Sitarama Rao’s argument for the* 
appellant shortly stated is this, that, in 
a suit for ojoctment, so long as the plain¬ 
tiff is unable to identify tho property 
from which ho desires to eject the de¬ 
fendant, ho is not entitled to a decree- 
for partition and that tho Courts have no 
jurisdiction to grant the plaintiff’s prayer 
in such a case “unless some equity is 
super-induced by the act of the parties.’" 
In support of this proposition relianco 
has been placed on the leading decision 
in Wake v. Conyers (l) and the subse¬ 
quent cases Speer v. Crawter (2) and 
Miller v. Warmington (3). These cases- 
have been referred to in Kavasji v. Hor- 
masji (4). Reference has also boon made- 
to O'Hara v. Strange (5) and Story’s. 
Equity Jurisdiction, Vol. 2, S. 840, and 
Hunt on Boundaries, 256, etc. On the* 
strength of these authorities it is argued 
that confusion of boundaries per se is no 
ground for interference by the Court and 
that the plaintiff in this case is not en¬ 
titled to claim any relief as ho is not 
able to show that the defendant is his- 
tenant, agent or bailiff, or is a person in> 
a fiduciary position towards the plaintiff 
which makes it incumbent on him to co¬ 
operate with him in re-establishing his. 
title. It is admitted that the plaintiff 
and the defendant are not joint tenants 
or tenants-in-common or coparceners- 
The question is whether in such circum¬ 
stances the plaintiff is entitled to the 
r3lief of partition granted to him by the* 
lower Courts. 

(1) 1 Whito Sc Tudor’s L. C. 167. 

(2) 35 E. R. 997. 

8) 87 E. R. 452. 

4) [1905] 29 Bom. 73=0 Bora'. L. R. 782. 

(5) 11 Ir. Eq. R. 262. 
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In Wake v. Conyers (l) it was pointed 
out 

that tho Court has no power to fix the bound¬ 
aries of legal estates unless some oquity is super¬ 
induced by tho act of parties as some particular 
•circumstance of fraud or confusion where one 
party has ploughed too noar the other, or the 
like ; nor has this Court a power to issue such 
•commissions, of course, ashore prayed.” 

In Speer v. Crawler (2) the Master of 
the Rolls, after referring to the case of 
Wake v. Conyers (l), stated thus : 

“ In tho samo case of Wake v. Conyers (l) 
Lord Nortington says, that in his apprehension 
this Court has simply no jurisdiction to settle 
tho boundaries oven of land, unless some equity 
is super-induced by tho act of tho parties. I 
concur in that opinion, and think that tho* 
circumstances of a confusion of boundaries 
furnishes per so no ground for tho interposition 
lof tho Court ” 

'.*! The present bill, in point of statement, 
•lspd a sufficient ground for such interposition, 
for it alleged tho confusion to have taken place 
by the fault or tho neglect of the owners of 
Imworth while lessees of Woston. But that is 
not only uot made out, but it is disproved. If 
the ancient bouudarios of the two manors bo 
really unknown, as the plaintiff alleges they 
are, how are commissioners to ascertain them ? 
•or' - what is to bo done if they cannot bo ascer¬ 
tained ? When it is through the dofault of a 
•tenant or copy-holder that boundaries are con¬ 
fused, tho Court provides for the case of its 
being impossible to ascertain them, by direct¬ 
ing so much of tho defendant's own land to be 
•sot out, as shall be equal to the quantity ori¬ 
ginally granted or leased. But because tho 
•owner, of a manor can no longer find all the 
wastes that may once have belonged to it, he is 
aiot to have tho deficiency made good out of 
ihis neighbour’s estate.” 

In Miller v. Warington (3) the follow¬ 
ing observations appear : 

“ But if the difficulty of finding the bounda¬ 
ries were established, it is clear that the plain¬ 
tiff does not stand in a prodicamcnt that gives 
him a right to apply for a commission. This is 
the caso of persons claiming by an adverse 
title ; there is no connexion between them to 
oerve as a foundation for tho Court to proceed 
on in ordering a commission. This subject was 
very luminously considered by tho late Master 
•of tho Rolls in Speer v. Craxoler (2), and that 
■case has settled that you must lay a founda¬ 
tion for this species of rolief, uot merely by 
•showing that boundaries are confused, but that 
the confusion has arisen from some miscon¬ 
duct on the part of the defendant, or those 
under whom he claims, of which you have a 
right to complain, and which renders it in¬ 
cumbent on him to co-operate in re-establishing 
them. But the Court will not interfere bet¬ 
ween independent proprietors, and confusion of 

kmi • a - r ‘ eS P ° r B ° * 8 UO Ground to support such 
A bill* 

The decision in Kavasji v. Hormasji 
<4), after referring to the above leading 
decisions, declined relief to the plaintiff 
the learned Judges found that the 


litigants were independent proprietors 
and it was impossible to regard them as 
individuals having such relations the one 
to the other as would entitle the Court 
to treat tho whole of the land in their 
possession as a common fund capable of 
adjustment in giving each party a speci¬ 
fied proportion of the property. 

Having regard to tho principles enun¬ 
ciated in the above cases it is necessary 
in this case to examine in what circum¬ 
stances item 1 came into tho possession 
of tho defendant, and how it was being 
held by him during all these years in 
order to find out whother tho plaintiff 
can rely on any equity in his favour. 

I have already stated that the pro-j 
porty belonged to the plaintiff’s father! 
and his two brothers of whom the 1 
defendant is one. After division of! 
the property between the brothers, 
plaintiff’s father was in possession and 
enjoyment of Item 1. It was then that 
he put the defendant in possession of 
that item. The fact that the defendant 
obtained possession of that item from the) 
plaintiff’s father is in my view a very 
important circumstance in this case. No 
doubt the defendant’s case when he ad¬ 
mitted possession of the property was 
that he was put in possession of the pro¬ 
perty as an allbtmont for maintenance 
but this has been found against by both 
the lower Courts. The defendant has 
not put forward any adverse title to the 
property. So it comes to this that the 
plaintiff has clearly established his title 
to the proporty in question and has 
proved that his father'put the defendant’ 
in possession of it and that tho dofen-j 
dant has not any title to it at all. The 1 
plaintiff has also proved that tho defen-l 
dant has by obliterating the boundaries! 
made it impossible for him to identifyj 
the item belonging to him. 

In the above circumstances can it be 
said that there is no equity in favour of 
the plaintiff which would require the 
Court to order partition ? In my opi¬ 
nion, the parties cannot in this case be 
said to be independent proprietors in the 
sense in which that term has boen used 
in some of the cases above referred to. 
On principle one can understand why in 
a simple case of two independent pro¬ 
prietors who own adjoining lands with 
respect to which confusion of boundaries 
has taken place, the Courts refuse to help 
the plaintiff if he is not able to prove by 
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evidence the boundaries of his estate. 
Of course, if he is able to prove that the 
defendant is a joint tenant or a tenant- 
in-common or a coparcener or holds his 
land as his agent, trustee, or occupies a 
fiduciary position towards the plaintiff 
with respect to the land, then it is 
agreed that when the boundaries have 
been obliterated the equitable jurisdiction 
of the Court may be invoked in favour of 
the plaintiff to grant him partition. But 
do these cases of well-recognized legal 
relationship exhaust the category of 
equities which would make it incumbent 
on the defendant to co-operate with the 
plaintiff in establishing his title ? I 
think not. In my opinion the principle 
that in a case of confusion of boundaries 
the Courts will not interfere unless some 
equity is super-induced by the act of the 
parties, has to be applied with reference 
to the special features of each case. If 
the list of relationship is strictly limited 
to the classes mentioned above, which is 
the contention very strongly urged before 
me, then it seems to me manifest injus¬ 
tice may be done, in cases like the pre¬ 
sent. I do not think the principles en¬ 
unciated in the cases referred to above, 
preclude the Courts from interfering in 
cases where obviously refusal to inter¬ 
fere will cause injustice to the plaintiff 
on account of misconduct on the part of 
the defendant with respect to property 
which he holds from him and to which 
he has no title. 

In this case it is noteworthy that 
from the year 1887 to 1908 the property 
was boing leased sometimes in the name 
of the plaintiff’s father or in the defen¬ 
dant’s name simply and at other times 
in their joint names. After the death of 
the father in 1919, though by that time 
partition had been effected between the 
brothers, the patta of Item 1 had been 
transferrerd to the joint names of the 
idaintiff and the defendant and, from the 
year 1908 to as recent a date as 1920, it 
was the defendant that paid the asses- 
ment on behalf of the pattadar of plain¬ 
tiff s father. It is true that the plaintiff 
has not been able to prove a specific case 
that the defendant was his lessee which 
he alleged in this and some other prior 
litigations; but the facts that I have 
just mentioned are sufficient to show, in 
my opinion, that the defendant who has 
admitted possession of the property from 
the plaintiff’s father may (if necessary) 


be said to be his agent so far a 9 that- 
item is concerned. In Miller v. Warm- 
ington (3), already referred to, speaking' 
of Speer v. Crawler (2), the Master of the- 
Rolls stated (this passage is quoted above) 1 
that : 

that case has settled that you must lay a. 
foundation for this species of relief, not merely 
l>y showing that the boundaries are confused, 
but that the confusion has arisen from some 
misconduct on the part of the defendant, or 
those under whom he claims, of which you 
have a right to complain, and which renders 
it incumbent on him to co-operate in re-es¬ 
tablishing them.” 

This is all what the plaintiff has to. 
prove in order to succeed in cases of this 
description. I think, the plaintiff in this 
case has a right to complain inasmuch as 
he has proved that the defendant by his 
misconduct brought about a confusion of 
the boundaries of the property after he 
obtained possession of it from his father, 
and that therefore he is entitled to in¬ 
voke the equitable interference of the- 
Court on his behalf. I would therefore 
uphold the judgment of the Courts below 
and dismiss the second appeal with, 
costs. 

P.R.S./s.N. Appeal dismissed, 
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Venkatasubba Rao, J. 

Thiagaraja Pillai— Plaintiff — Appel¬ 
lant. 

v. 

Appavoo Pillai and others —Defendants- 
—Respondents. 

Second Appeal No. 1658 of 1926, Deci¬ 
ded on 17th February 1930, from decree^ 
of Sub-Judge, Sivaganga, in Appeal Suit. 
No. 39 of 1925. 

Adverse Possession— Cosharers—Property, 
purchased from co-tenant openly -and with 
knowledge of other co-tenants—Purchaser’s, 
possession is adverse. 

Whore a purchaser of property held in« 
common by several tenants-in-common pur¬ 
chases it from one of such tenants-in-common. 
openly and with tho knowledge of the other co- 
tenants, he must be taken to have repudiated' 
the title of the others, there and then, and pos¬ 
session becomes adverse from tho time of his- 
purchase : A. I. R. 1928 Mad. 652 ; A. I. R. 
1927 Mad. Ill ; A. I. R. 1924 Mad. 741 ; 85 
Cal. 961 and other cases discussed. [P 23 C 2]| 

K. Dhashyam Iyengar and T. II. Srini- 
vasan —for Appellant. 

R. Kuppnswami Iyer —for Respon¬ 
dents. 

Judgment.— There were four items of 
property each belonging to a different 
person. The suit properties were adja- 
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cent to those four items and the four 
persons mentioned above owned them as 
tenants-in-common. In execution of a 
decree passed against one of the four men 
whom I shall call C, defendant 1 pur¬ 
chased the items covered by the suit in 
1899. At that time C , as I have said, 
was only one of the four proprietors who 
owned the items as tenants-in-common. 
But as the lower Courts have rightly held, 
what defendant 1 purported to purchase 
was not merely the one-fourth share of 
C, but the items as a whole. The plain¬ 
tiff files this suit on the strength of a 
sale deed executed in his favour in 1923 
by another co-tenant whom I shall call 
F. The plaintiff’s case is that he is en¬ 
titled to recover from defendant 1 the 
one-fourth share which he (the plaintiff) 
purchased from F. The lower Courts 
have rejected the plaintiff’s claim. The 
question is whether defendant 1 has ac¬ 
quired title to the suit plots by adverse 
possession. 

When one of the co-owners does any 
act, the law will not presume that it was 
done in exercise of ownership adversely 
to the other co-owners, the reason being 

possession is never considered adverse 
if it can be referred to a lawful title 
see Thomas v. Thomas (l) at p. 83, cited 
in Corea v. Appuhamy (2). The result is 
that those acts which, in the case of a 
stranger, would amount to assertion of a 
hostile title, would not be, in the case of 
a co-tenant, acts of dispossession ; for, in 
his case, they are susceptible of explana¬ 
tion consistent with his recognizing the 
rights of the other co-owners. The pos¬ 
session then by one co-owner being in 
law prima facie the possession of all, he 
cannot put an end to that possession by 
any secret intention in his mind. As 
Lord Macnaughten observes in the cast 

already quoted, Corea v. Appuhamy (2): 

nothing short of ouster or something equi¬ 
valent to ouster could bring about that result. >! 

The following passage from the judg¬ 
ment in Joyendra Nath liai v. Baldec 

Das (3) brings out this point verv 
clearly : 

A c °-tcnant will not be permitted to clain: 

T ° f tho 8tatute of limitation mi 
lees it clearly appears that he has repudiated 

the title of his co-tenant and is holding ad- 

(1) [1856] 2 K. & J. 79=25 L. J. Ch. 159 = ] 
Jur. Jn. s.) 1160=4 W. R. 135. 

(2) [1912] A. 0. 280=81 L. J. P. C. 151 =10! 
Ij, T. 836. 

(3) [1908] 85 Cal. 961 = G C. L. J. 735 = IS 
C. W. N. 127. 


versoly to him ; it must further he established 
that the fact of adverse holding was brought 
home to the co-owner either by information to 
that effect given by tho tenant-in-common as 
sorting the adverse right, or there must be 
outward acts of exclusive ownership of such a 
nature, as to give notice to the co-tenant that 
an adverse possession and disseisin are intended 
to be asserted.” 

I may also refer to my judgment in 
Venkatachalam v. Annapurna (4) (at p. 
227 of 55 M. L. J). I made observations 
to the same effect. In this case defen¬ 
dant 1 being a purchaser from a co-owner 
does he stand in a different position ? In 
other words, can lie rely upon acts which 
may amount to adverse possession in the 
case of a stranger but may fall short of 
it in the case of a co-tenant ? On this 
point some cases have been cited. The 
effect of the decisions is set forth very 
clearly in the judgment of Odgers, J., in 
Govindasami v. Kothandapani (o). I 
agree with that learned Judge that the 
point cannot be said to have been decided 
definitely by this Court. As Odgers, J., 
observes, the confiict is as regards the 
following point : in the case of a pur¬ 
chaser from one co-owner can title by 
adverse possession be acquired against 
the other co-owners without their being 
put on notice either actual or construc¬ 
tive, that adverse possession is running 
against them ? I may however note 
that a further distinction is attempted in 
one case, namely as regards the effect of 
notice or want of notice of a certain fact, 
on the part of the purchaser : Venkata- 
rama Ayyar v. Subramania Sastri (6). 
So far as that distinction is concerned, no 
other case seems to advert to it. But it 
is unnecessary for me to pursue this en¬ 
quiry. Nor is it material to discuss which 
of the two sots of cases referred to by 
Odgers, J., ( decides tho point correctly. 

In this case what was purported to be 
sold and bought was the entire property. 
The sale was made openly and, as the 
lower Courts find, the other co-tenants 
were clearly aware of it. Defendant 1 
must be taken to have repudiated the 
title of the others then and there. They 
had notice of this ' hostile assertion and 
ever since the purchase defendant 1 has 
been dealing with the property as exclu¬ 
sively belonging to himself. Those ele¬ 
ments which would in the case of co¬ 
owners be necessary exist in this case. 

4) A. I. R. 1928 Mad. 652=109 I. C. 553. 

5) A. I. R. 1927 Mad. 111=99 I. G. 158. 

6) A. 1. R. 1924 Mad. 741=78 I. C. 37. 
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The second appeal fails and is dismissed 
with costs. 

P.R.S./s.N. Appeal dismissed. 


A. I. R. 1931 Madras 24 

Curgenven, J. 

{Ha numangadi) V enkatalal and others 
—Plaintiffs—Petitioners. 

v. 

{Damuiangi) Kosaldasu Bavaji and 
others —Defendants—Respondents. 

Civil Rovn. Petn. No. 1132 of 1928, De¬ 
cided on 6th January 1930, from order of 
Sub-Judge, Bapatla, D/- 23rd July 1928, 
in Civil Suit No. 102 of 1927. 

Court-fees Act (7 of 1870), S. 7 (4) (c) and 
Art. 17-B — Person suing as beneficiary under 
certain trust to recover certain properties 
forming subject matter of trust which had 
been alienated by certain trustees — Case 
comes under S. 7 (4) (c) and not under Art. 
17-B. 

A person brought a suit as beneficiary under 
a certain trust, the primary object of which was 
to provide for the wants of Dhairagis but in 
which he possessed a beneficiary interest in the 
surplus income in order to recover oortain pro¬ 
perties forming the subject-matter of the trust 
which had been alienated by the tru9toos. Tho 
alionations being made, ono by sale, one by mort¬ 
gage and the remainder by loose. 

Held : that tho case did not fall under Art. 
17-B but the court-fco must be paid undor 
S. 7 (4; (c) read with the proviso added to it by 
tho Madras Court-fees Amendment Act (5 of 
1920 ) and should be calculated in the mannor 
provided by para. 5 of the section : 28 All. 112; 
41 Mad. 124 and 5 I. C. 901, Rel. on; A. I. R. 
1925 Mad. 722 and 7 I. C. 92, Expl. and Disl. 

[P 25 C 2] 

K. S. Sankara Iyer —for Petitioners. 

V. S. Narasimhacliari — for Respon¬ 
dents. 

Judgment.—Plaintiffs, 1, 2 and 4 of 
whom are now the petitioners before me, 
brought tho suit as beneficiaries under a 
certain trust, the primary object of which 
was to provide for the wants ofiBhairagis 
but in which they possessed a beneficiary 
interest in the surplus income, in order 
to recover certain properties forming the 
subject matter of tho trust which had 
been alienated by the trustees, who are 
defendants 1 and 2, to the remaining 
defondants. Tho alienations were made, 
one by sale, one by mortgage and the re¬ 
mainder by lease. The plaintiffs offered 
to pay a court-fee of Rs. 100 under Art. 
17-B, Sch. 2, Court-fees Act, on the 
ground that the subject matter of the 
suit was incapable of valuation. This 
was contested by the defendants in their 
written statement and the learned Sub¬ 
ordinate Judge took up the question of 


court-fee as a preliminary issue. He 
came to the conclusion that it must be 
paid under S. 7, (iv) (c), Court-fees Act, 
read with the proviso added to it by the 
Madras Court-fees Amendment Act (Act 
5 of 1920), on half the market value of 
the suit properties, that is to say, on 
Rs. 20,000. It is against this decision 
that the revision petition has been pre¬ 
ferred. 

The plaintiffs adhere to their conten¬ 
tion that the case falls within the terms 
of Art. 17-B as being a plaint where it is 
not possible to estimate at a money value 
the subject matter in dispute and which 
is not otherwise provided for by the 
Act. Two questions arise out of the 
terms of the article : whether it is 
possible to estimate the money valuo of 
the subject-matter and whother the case 
is othorwiso provided for by tho Act. It 
has boon contended that the subject 
matter in dispute must here be deemed to 
be the benefit accruing to tho person suing 
but I do not think this is at all a tenable 
proposition. My own view is that it is 
purely an irrelevant question, and that we 
must look to the nature of the suit and the 
nature of the decree to be passed in it. 
Tho real question indeed is the second one,, 
whether any .other article of Sch. 2 or 
whether any other provision in the Court- 
feos Act can be applied to a suit of the 
naturo in question. I have been referred 
to rulings relating to suits falling under 
S. 92, Civil P. C., and notably to Sudali- 
muthu v. Peria Somasundaram Pillai { l) 
which was a case decided under the old 
Court-fees Act by Krishnan, J. The suit 
was one to recover trust moneys said to 
have been embezzled by the trustees and 
following Eamrup Das v. Sitaram Das 
(2). tho learned Judge held that Art. 17 
(vi) of the old Act, corresponding to Art. 
17-B of the new Act should be applied. 
Ho decided the case rather on authority 
than on any express line of reasoning ex¬ 
cept that he gave expression to the view 
that 

“it would bo a hardship to worshippers who 
bring suits undor S. 92 in order to soo that the 
trusts aro proporly carried out and that the 
trustees do not misappropriate tho monoys be-, 
longing to tho trust or abuse tho trust, to have 
to pay court-fees upon suoh largo sums of 
monoy." ; 

The authority followed, Eamrup Das 
v. Sitaram Das (2), dealt with a suit of 

(1) A. 1. K. 1925 Mod. 722=87 I. 0. 25. 

(2) [1910] 7 I. C. 92. 
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the same character. The reliefs prayed 
for comprised the appointment of a 
certain person as trustee, the removal 
of the trustees'and'the rendering of ac¬ 
counts hy them. I find it very difficult 
to follow the line of reasoning adopted 
on p. 215 ( of 12 C. L. J.) of tho-judgment, 
whore it is said that the suit was not one 
involving value of any portion of the 
idol’s property and again whore, as I 
understand the learned Judges, they say 
that the amount of court-fee payable de¬ 
pends upon whether any part of the re¬ 
liefs sought is due to tho plaintiffs, I do 
not think it necessary to further examine 
these cases bocause my view is that the 
nature of such suits is different from that 
of tho suit now in question. It has been 
explained in Ghazaffar Hussain Khan v. 
Yawar Hussain (3) what were tho 
limits of a suit undor old S. 539, Civil 
P. C., corresponding to tho present S. 92. 
In such a suit no possession can be given 
against alienees of the trust property, and 
from the observations made by the 
learned Judges I think it is clear that 
they, were of opinion that a suit for such 
a remedy against alienees would bo 
nothing short of a suit for possession and 
subject to a court-fee fixed upon that 
basis: see the remarks of Stanley, C. J., 
on pp. 117 and 118 and Burkitt, J., on 
p. 120. Tho latter says: 

'“When such a plaintiff prays to recover posses¬ 
sion of immovable property ho must (like any 
othor plaintiff in a similar suit) pay the court- 
<eo chargeable on that relief.” 

The learned advocate for the respon¬ 
dents have drawn my attention to two 
cases docided undor Art. 144, Limitation 
Act: Chidamharanath Tnambiran v. 
Nallasiva Mudaliar (4) and Subramania 
Ayyar v. Nagaratna Naicker (5). The 
question arising in those cases was as to 
the nature of a suit brought in their re¬ 
presentative capacity by the worshippers 
for possession on behalf of tho trust of 
property alienated hy the trustees whe¬ 
ther it was a suit for possession as con¬ 
templated by the article in question. 
Seshagiri Ayyar, J., says: ' 

Tho bonoflciarioa suo only in the right of tho 
trustee. They are only the aliases for the 
trustees. Under tho common law of England, 
tho beneficiaries were compellable to use tho 
name of tho trustee as plaintiff. Consequently 
the beneficiarios derive their right to sue 
through tho trustee. It is his action that they 
are prosecuti ng. In t his view, what is adverse 

. (3) 1905] 2d All. li2=(iy05) A. VVTn. 208. 

. (4) [.1918] 41 Mad. 124=42 I. C. 3GG, 

(5) [1910] 5 I. 0. 901. 


to tho trustee is also adverse to the persons who 
derive their right to sue through him. Art. 141 
therefore applies.” 

Similarly, in Subramania Ayyar v. 
Nagaratna Naicker (5) tho view taken as 
to the nature of a suit of this charac¬ 
ter was that it was brought to en¬ 
force the claims of the temple against 
persons who held tho temple property, 
that is to say, that the suit was for pos¬ 
session based upon title. If this is the 
correct view, I think there can be no, 
question that the decision of the lower; 
Court that the case as regards court-fee 
does not fall under Art. 17-B. but is pro- ! 
vided for by S. 7 of tho Act is correct. 

It is then contended that even so the 
learned Subordinate Judge is wrong in 
bringing it under S. 7 (iv) (e), which re¬ 
lates to a suit for a declaratory decree 
where consequential relief is prayed. It, 
is said that so far as the property sold is 
concerned it should fall under S. 7 (v), 
so far as tho property mortgaged is con¬ 
cerned under para, (ix) and so far as the 
leasos aro concerned under para. (xi). I 
am unable to accept these two latter 
contentions bocause para, (ix) appears to 
relate to redemption or foreclosure by a 
party to the mortgage and para, (xi) is 
restricted to suits between landlord and 
tenant, whereas here the whole basis of 
the plaint is to upset the lease on the 
ground that the so-called tenants have no 
better title than ordinary trespassers. 
Tho only alternative, so far as I can see, 
would be to bring tho whole subject 
matter under para, (v), but inasmuch as 
this would entail upon the plaintiffs* a 
heavier court-fee than that already im¬ 
posed upon them, it is unnecessary to 
consider this alternative. I think thore-J 
fore that there are no grounds for me to 
interfere with tho lower Court’s order 
otherwise than upon one point, which is 
the direction that the court-fee should be 
assossed upon half the market value of 
tho property. According to the proviso 
which applies to this Presidency it should 
be calculated in the manner provided by 
para, (v) of the section. To tho extent 
therefore that the order requires amend¬ 
ment in this respect, I allow the petition 
and set aside the order, directing the 
lower Court to amend it accordingly. As 
the petitioner has substantially failed, he 
must pay the respondents their costs of 
this petition. 

P.R.S./P.N. 


Order accordingly, 
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A. I. R. 1931 Madras 26(1) 

Ramesam and Wallace, JJ. 


K. T. Muthuveerappa Pillai —Peti¬ 
tioner—Appellant. 

v. 

Revenue Divisional Officer, Melur — 
Respondent. 

Appeal No. 427 of 1928, Decided on 
29th April 1930, from order of Sub-Judge, 
Madura, D/- 6th February 1928, in Land 
Acquisition Case No. 67 of 1926. 

Land Acquisition Act (1 of 1894), S. 27 (2) 
—Once proper reference is made to District 
Judge, his final order on it is an award. 

Once a proper reference comes before the 
District Judge, his final order on it is an award 
whether he gives an additional amount or he 
gives no additional amount or whether the 
acquisition officer’s award is not upheld for 
some other reason, and an appeal over such an 
order is competent: 39 I.C. 637; A.I.R. 1927 
Cal. 533 and 46 Cal. 861, Dist. [P 26 C 1] 

T. L. Venkatarama Iyer —for Appel¬ 
lant. 

Government Pleader —for Respondent. 

Judgment. —A preliminary objection 
is taken that the appeal does not lie. It 
is contended that the order appealed 
against is not an award and Dembesivar 
Sarma v. Collector of Sebsagar (l) and 
Bansidhur Marwari v. Secy, of State (2) 
and Sarat Chandra Ghose v. Secy, of 
Stale (3) are relied on. In the first of 
these cases the application for reference 
was made beyond the time allowed. No 
reference ought to have been made in that 
case and the District Judge refused to 
make an award on that ground. The 
High Court held properly that no appeal 
lay. In Bansidhur Marwari v. Secy, of 
State ( 2) the appeal was against an order 
refusing to restore a case dismissed for 
default. In Sarat Chandra Ghose v. 
Secy, of State (3), the order was made 
under S. 49 of the Act. All these cases 
are distinguishable. 

Once a proper reference comes before 
the District Judge, his final order on it is 
an award whether he gives an additional 
amount or he gives no additional amount 
or whether the acquisition officer’s award 
is not uphold for some other reason like 
the one in this case; S. 27 (2), Land 
Acquisition Act, supports this conclusion. 
The words are “where the award of the 
Collector is not upheld.” This fs such a 
c ase, t)ie reason being that the Govern¬ 
or [1917] 89 1.0. 687. 

(2) A.I.R. 1927 Cal. 588=102 I.C. 479=54 
Cal. 812. 

(8) [1919] 46 Cal. 861=50 I.C. 782. 


ment backed out of the acquisition: We- 
overrule the preliminary objection. 

As to the amount, it is stated before us 
and we have no reason to disbelieve the 
statement that Rs. 188 represents the 
total costs incurred including vakalat, 
stamp, pleader’s fee and witness batta. 
Seeing that out of the ten adjournments 
which the case received, three were at the 
instance of the appellant and seven at 
the instance of the Government, we think. 
Rs. 120 for batta and other expenses andi 
Rs. 20 for pleader’s fee, that is Rs. 140, is- 
all the sum to w T hich the appellant is pro¬ 
perly entitled. We accordingly modify 
the order of the Court below by directing, 
that the respondent will pay Rs. 140 to¬ 
wards the appellant’s costs. The respon¬ 
dent will pay the appellant’s costs of the 1 
appeal. 

P.R.S./s.N. Order modified. 

A. I. R. 1931 Madras 26(2) 

Curgenven, J. 

(Clierukat Madhathil Etakramancherb 
Illath Karnavan) Narayanan Nam¬ 
budri and another— Defendants—Appel¬ 
lants. 

v. 

(Peruvampura Devaswam Samudayb 
Kizhakkiniyakath Polancheri Illath) Da¬ 
modaran Nambudri and others —Plain¬ 
tiffs and Defendants—Respondents. 

' Second Appeal No. 1892 of 1925, De¬ 
cided on 11th December 1929, from de¬ 
cree of Sub-Judge, South Malabar, in> 
Appeal Suit No. 102 of 1924. 

# Civil P. C., S. 47, and O. 21, R. 2—Exccut 
tion—Anomalous agreement not to execute— 
Suit on basis of such agreement for recovery 
of money realized in execution is barred by 

S. 47. 

Where nn -agreement is anomalous in cha¬ 
racter, i. o., while in point of time it is post¬ 
decree, in point of character and intention it 
is pro-decree, having been executed in ignorance- 
of tho fact that a decree had already been 
passed, it should bo treated as a pre-decree 
agreement, not coming within the terms of 
O. 21, R. 2, Civil P. C., but falling under S. 47;. 
and a suit brought on tho basis of such an. 
agreement for recovery of money realizod in 
execution of the decree is barred by S. 47 : 40 
Mad. 288 ; 5 Mad. 897 (F.Ii.) and 42 Mad. 888„ 
Re [\ . ' [P 27 C 1, 2J 

Hamakrishna Iyer —for Appel- 

lants. 

P. A. Ananta Iyer for Respondents. 

Judgment.—The first question arising 
in this appeal is whether a suit lay to 
recover money realized by defendant 1,. 
in execution for costs contrary, it is said. 
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to the terms of the agreement, Ex. A. 
The circumstances were somewhat pecu¬ 
liar. Defendant 1, as managing trustee 
of a Devaswom, sued to recover certain 
properties from the present plaintiffs 4 
and 5, who were tenants of the Deva¬ 
swom. He lost his case in the two 
lower Courts and plaintiffs 4 and 5 
realized their costs from him. Then he 
filed a second appeal and apparently, 
while all the parties thought it was still 
pending, the agreement above referred to 
was concluded. The relevant part of 
the text of this agreement is translated 
in para. 6 of the Subordinate Judge’s 
judgment. In it defendant 1 agreed with 
another of the trustees on behalf of the 
remainder not to prosecute the litigation 
further, including Second Appeal 1606 of 
1916, described as still pending before 
the High Court. This was on 16th 
September 1918 and in point of fact 
judgment in the second appeal had been 
delivered on 18th April 1918. It re¬ 
sulted in a decree for defendant 1, and 
he executed it for his second appeal costs 
against plaintiffs 4 and 5, obtaining from 
[them the sum which it is now sought 
to recover. The first question arising 
is, assuming that both defendant 1 on 
the one hand and plaintiffs 4 and 5 on 
the other were parties to this agreement 
and that by it defendant 1 undertook 
not to proceed further against these 
plaintiffs, can they enforce its terms 
by suit, and are they not precluded from 
suing by the terms of S. 47, Civil P. C. 


and Krishna Ayyar v. Savurimuthu 
Filial (3). 

It has not been argued before me, and 
I do not think it can be contended, that 
the suit agreement did not relate to the 
execution, discharge or satisfaction of 
the decree. An agreement not to let 
a pending appeal proceed to decree must 
include, if it turns out that a decree has 
been passed, an agreement not to take 
out execution under it. So far therefore 
as the subject matter is concerned, this 
agreement would fall within the scope of 
of S. 47. The contention is, however, 
that it comes within the terms of O. 21, 
R. 2. I find it very difficult to reconcile 
the terms of that rule with the nature 
of the agreement. In the Full Bench 
case referred to above, it was held that 
the rule would not apply to adjustments 
made before the decree is passed. Abdur 
Rahim, Offg. C, J., says : 

“Order 21, R. 2, which speiks of a decree being 
adjusted in whole or in part, assumes the 
existence of the decree at the time of adjust¬ 
ment;” 

and Philips, J., who differed from the 
other two members of the Bench on the 
main question, agreed with them in this. 
I do not think it can make any difference- 
to the applicability of O. 2i, R. 2, that 
the decree had actually been passed if 
the parties to the agreement drew up 
their agreement in ignorance of that 
circumstance. R. 2 says nothing about 
post-decree agreements. What it does 
say is that when money payable under 
a decree is paid out of Court, or when 
the decree is otherwise adjusted, etc., th& 
fact shall be certified. A decree cannot 
be adjusted before the parties know of 
its existence and what it consists in. 
They can at the most say what is to 
happen if and when a decree is passed. 
The agreement in the present case resem¬ 
bles in type the pre-decree agreement in 
the Full Bench case, where the defendant 
was to allow the plaintiff to get his 
decree and the plaintiff was to agree to- 
certain arrangement for its satisfaction. 
It is so far from the post-decree type of 
agreement that it in fact provided that 
no decree against plaintiffs 4 and 5| 
should be obtained. It appears to me! 
that the reasoning in the Full Bench case 
is as applicable to the agreement here 
as to the agreement there, and that it 
was open to the executing Court to 


The agreement is anomalous in cha 
racter because, while in point of time il 
was post-decree, in point of charactei 
and intention it was pre-decree. If il 
was wholly pre-decree or wholly post 
decree no difficulty would have arisen 
It has been held by a Full Bench ir 
Chidambaram Chettiar v. Krishna Va 
thiyar (1) that an agreement originating 
before a decree, and relating to execution 
can be dealt with by the execution Couri 
under S. 47, and accordingly that no suii 
to enforce it will lie. A post-decree 
agreement, if the application • to recorc 
be within the ninety days provided b> 
Art. 174, Lim. Act, may be dealt wit! 
under 0. 21, R. 2, Civil P. C., and if tim. 
barred may form the basis of a sui 
for damages: Viraraghava v. Subbakka (2 


(1) [1917] 40 Mad. 283=37 1. C. 836(F.B.). 

(2) [1382] 5 Mad. 397 (F.B.). ' 


( 3 ) [1919] 42 Mad. 338=50 I. 0. 584. 
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•determine its effect under S. 47. Upon 
this view the suit would be barred. 

It is worth remark that an attempt 
was in fact made to resist execution on 
the strength of this agreement. The 
District Munsifs order is Ex. 9. In it 
he refers to the adjustment as having 
taken place before the High Court decree 
was passed (which presumably must have 
been the belief even then of the parties), 
and it seems likely, upon the view he 
took, that a reference to Chidambaram 
Chettiar v. Krishna Vathiyar (l) might 
have led him to adopt a different at¬ 
titude. He found however other grounds 
as well for dismissing the application, 
and no appeal was filed against his 
■decision. 

The point has been argued that, be- 
•cause they made this application to the 
executing Court, plaintiffs 4 and 5 wore 
estopped from bringing the suit. I can 
find no ground for this view, more 
especially as the District Munsif seems 
to have deemed their agreement, though 
pre-decree, to have required action under 
O. 21, R. 2. It is unnecessary for me 
to go into the question how far an agree¬ 
ment between defendant 1 and plaintiffs 
4 and 5 has been established, because 
I hold that the suit must fail in view of 
the nature of its subject matter. 

So far as the illom which defendant 1 
represented as karnavan is concerned, 
it was decided by Jackson, J., in C. M. P. 
3488 of 1929 that the second appeal had 
abated. The lower appellate Court’s 
decree will therefore stand as against 
the illom. Against defendant l’s per- 
sonal representative that decree is set 
aside and the suit dismissed with costs 
throughout. 

P.R.S./k.N. Order accordingly. 

A. I. R. 1931 Madras 28 

Anantakrishna Ayyar and Sundaram 

Chetty, JJ. 

( Muthyala ) Narayanapjm — Plaintiff— 
Appellant. 

v. 

( Muthyala ) liamachandrapim —Defen¬ 
dant— Respondent. 

Civil Misc. Appeal No. 272 of 1930 
and Civil Revn. Petn. No. 1034 of 1930, 
Decided on 28th August 1930, from order 
of Sub-Judge, Bellary, D/- 10th March 
1930. 

Civil P. C. (1908), Sch. 2, Paras 17, 18 and 

9—T wo brothers referring disputes to arbi¬ 


tration—Agreement specifying 'three arbi¬ 
trators. but not providing for in case one 
died—One arbitrator dying before comple¬ 
tion of proceedings—One brother filing suit 
and other applying for stay of it under 
para 18—As provisions of paras 1 to 16 can¬ 
not be applied to arbitration out of Court 
except in so far as they are consistent with 
provisions of agreement to refer, Court 
could not add third arbitrator in lieu of one 
who died, and so suit could not be stayed. 

The provisions of paras 1 to 16, Sch. 2, can¬ 
not bo applied to an arbitration outsido Court 
excopt in so far as thov are consistent with the 
provisions of the agreement between the parties 
filed under para 17. [P 32 0 1] 

Two brothors entered into an agroomont to 
refer thoir disputes to arbitrators. The agree¬ 
ment specified three persons as arbitrators, but 
made no provision if ono of them died. Before 
the completion of the proceedings howovor ono 
of the arbitrators died and one of the brothers 
filed a suit in the Court. The other brothor 
applied under para 18 to have the suit stayed. 

Held: that tho Court had no jurisdiction to 
appoint an arbitrator in liou of ono who had 
died, nor could it make an order of roferenco to 
two out of tho three arbitrators for that could 
not bo in accordance with tho provisions of the 
agreement. Consequently tho Court should try 
tho suit and should dismiss tho application for 
stay of suit: 33 All. 743 (P.C.), Disc, and 
Dist.; 17 Mad. 498; A. I. R. 1926 Mad. 1183; 
17 I.C. 389; A.I.R. 1921 Bom. 458; 50 I.C. 879; 
12 B. L. R. 13; 42 I. C. 911 and 71 P. R. 1918 
Rel. on; 12 M.I.A. 112 and 27 Mad. 112, Dist.; 
M. L. J. 833 and A. I. R. 1922 All. 133, not 
Foil. [P 32 C 1] 

V. S. Narasimhachariar —for Appel¬ 
lant. 

B. Somayya and Kasturi Seshagiri Bao 
— for Respondent. 

Anantakrishna Ayyar, J. — The 

parties to these cases before us are 
brothers. By an agreement dated 31st 
October 1926, the parties agreed to have 
their disputes relating to partition settled 
by three specific arbitrators. During the 
course of the arbitration proceedings one 
of the arbitrators died. One of tho 
brothers filed O. S. 8 of 1929 on 22nd * 
March 1929 against his brother. Defen¬ 
dant 1 in O. S. 8 of 1929 applied under 
para 18, Sch. 2, Civil P. C., to have tho 
suit stayed. The Court field that the 
arbitration could go on with a fresh 
arbitrator 'that may be appointed by the 
Court. The plaintiff in 0. S. 8 of 1929 
preferred an appeal against that order, 
and the learned District Judge set aside 
that order, holding that the arbitration 
agreed to between the parties could not 
go on, as one of the arbitrators was dead, 
and as there was no provision in the 
agreement regarding the appointment of 
a substitute in the place of the arbitrator 
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who is dead. Against the decision of the 
learned District Judge directing the suit 
to proceed, defendant 1 has preferred 
Civil Revision Petition No. 1034 of 1930. 

Defendant 1 in 0. S. 8 of 1929 subse¬ 
quently filed O. S. 27 of 1929 in August 
1929 for enforcing the arbitration after 
the appointment of a fresh arbitrator in 
the place of the deceased one. Having 
regard to the view taken by the learned 
District Judge in Civil Miscellaneous 
Appeal 19 of 1929 (which is the subject 
matter of the revision petition before us 
already referred to), the learned Subordi¬ 
nate Judge dismissed the suit. Civil 
Miscellaneous Appeal 272 of 1930 has 
been filed by the plaintiff in 0. S. 27 of 
1929 against the decision of the learned 
Subordinate. Judge, - in O. S. 27 of 1929. 
The substantial question for decision in 
the two cases being the same, they were 
heard together in this Court. 

The decision of the dispute between 
the parties • turns on the construction of 
the particular agreement dated 31st Octo¬ 
ber 1926 entorod into by them, and on 
the proper meaning to be attached to 
paras. 17 to 19, Sch. 2, Civil P. C. 

From a perusal of the provisions con¬ 
tained in Sch. 2, Civil P. C., it seems to 
me, that when a suit is referred to arbi¬ 
tration when all parties interested agree 
to the sarao, the Court has got larger 
powers, in some respects, in order to com¬ 
plete and effectuate the matter of arbi¬ 
tration. Para 1, Sch. 2, enacts that 
where in a suit all the parties interested 
agroe that any matter in difference bet¬ 
ween them shall bo referred to arbitra¬ 
tion, they may at any time before the 
judgment is pronounced apply to the 
Court for an oi;dor of reference. The 
underlying idea in para 1, Sch. 2, is that 
the parties interested aro anxious to have 
the suit settled by arbitration, and not 
by Court. The details regarding the 
personnel, etc., of the arbitration in such 
a case are all takon to be merely secon¬ 
dary and incidental to the matter, the 
main intention being settlement by arbi¬ 
trators and not by Court. Seeing that 
the parties are entitled to apply, at any 
time in the course of the suit, even after 
the trial has been closed and the matter 
is pending judgment, to have the suit 
referred to arbitration, it seems reason¬ 
able that the attempt at arbitration 
should not prove futile and abortive 
simply because one of the arbitrators de¬ 


clined to act or one of the parties de¬ 
clined to appoint the arbitrator or to pro¬ 
ceed with the same. Settlement by arbi¬ 
tration being taken in such a case to ho 
the dominant idea of the parties, the 
matter of details regarding appointment 
of arbitrators, etc., are left to bo worked 
out by the Court in case parties do not 
agree. Of course, if the parties agree as 
to the manner in which the arbitrators 
aro to be appointed, the Court is bound 
to adopt that procedure: para 2. The 
Court is entitled to make provisions for 
various matters referred to in paras. 4 
and 5; where an arbitrator or an umpire- 
dies, or where the parties cannot agroe 
within a reasonable time with respect to 
the appointment of an arbitrator, or 
where the person appointed refuses to 
accept the office ol the arbitrator or refu¬ 
ses to act, etc., provision is made for tho 
Court to appoint an arbitrator after 
giving notice to the parties. In the caso 
of reference to arbitration of matters in a. 
pending suit, therefore, there is no ques¬ 
tion of reference to specified arbitrators- 
only in the sense that if any such arbi¬ 
trators decline to act or dies, the arbi¬ 
tration comes to an end. 

Where however parties agree to refer 
their differences to arbitration, thoro- 
being no proceedings in Court, at that 
time, then, power is given to the parties 
to the agreement or to any of thorn to- 
apply to the Court to have the agreement 
filed in Court; whereas in the caso of a. 
ponding suit the consent of all the parties* 
interested is necessary before the appli¬ 
cation could be made to the Court, for arv 
order of reference. In the second class, 
of cases mentioned above, such applica¬ 
tion may bo made either by all the parties 
to the agreement, if they join the appli¬ 
cation, or by any of them. In the latter 
caso, notice should bo issued to the other 
parties to the agreement to show cause- 
why the agreement should uot be filed. 
When no sufficient cause is shown, the- 
Court shall order the agreement to be 
filed, and shall make an order of reference 
to the arbitrator appointed in accordance 
with the provisions of the agreement, and 
it is only in cases where there aro no- 
such provisions, and the parties cannot 
agree, that the Court could appoint any 
arbitrator. Thus the provisions contained: 
in the agreement regarding the arbitra¬ 
tors have to be followed and the Court is- 
not entitle! to go behind suoh provisions.. 
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This, it seems to me, is made clear by 
Cl. 4, para 17, Sell 2. Para 18 relating 
to stay of suit enacts that the Court 
should be satisfied that there is no suffi¬ 
cient reason why the matter should not 
be referred in accordance with the agree¬ 
ment to refer to arbitration before a suit 
filed after such agreement could be 
stayed. Para. 19 makes it clear that the 
provisions of Sell. 2 shall apply only so 
far as they are consistent with any agree¬ 
ment filed under para 17. Thus if the 
provisions of Sch. 2, Civil P. C., are not 
•consistent with the agreement of the 
parties, such provisions of the schedule 
shall not he applicable to such arbitra¬ 
tion. In a case coming under para 1 of 
the schedule, the Court passes an order 
of reference to arbitration. In a case 
coming under para 17 of the schedule, the 
Court orders the agreement to be filed, 
and makes an order of reference to the 
arbitrator appointed in accordance with 
the provisions of the agreement &c. The 
provisions of the agreement thus govern 
•the arbitration all through under j)ara 17 
and the provisions contained in the Sch. 2 
•of the Code come in so far as they are 

• consistent with the agreement filed under 
para 17, whereas under para 1 of the 
"schedule, the agreement between the 
parties brings about the order of reference 
the subsequent proceedings being lost to 
Court, the Court being directed to respect 
the unanimous wish of the parties in 
^certain respects only. It should also be 
noticed that agreements to rofer to arbi¬ 
tration future difference also come within 
the scope of para 17. 

One can understand the reason for the 

• difference in the policy underlying the 
■distinction that exists in the two classes 
of cases mentioned above. The question 

• of construction of the particular agree¬ 
ment of the parties is one for the Court 
before which the question is raised. The 
Court should decide, whether any, and 
which, of the provisions in Sch. 2, Civil 
P. C.,- are consistent with the terms of 
•'the agreement. 

In the case before us, the reference is 
to throe specified persons. We are not 
able to gather that the main intention of 
•the parties to the present case was to havo 
•their disputes settled by arbitration in 
any event, and that the question of the 
personnel of the arbitrators was only a 
•subsidiary and incidental matter. As I 
vuttder&tand the agreement -before Us, it is 


a reference to three specified persons only, 
with a further provision that the award to 
be binding should be unanimous award 
of all the three. 

In this view, seeing that one of the 
arbitrators in the present case died prior 
to the commencement of these proceed¬ 
ings in Court, I think that the present is 
not a case where the proceedings in the 1 
suit (O. S. 8 of 1929) should be stayed) 
under para. 18, Sch. 2, Civil P. C., or 
where the agreement should be ordered 
to be filed or any order of reference made 
under para. 17, since the Court could not 
make an order of reference to the arbitra¬ 
tors appointed in accordance with the 
provisions of the agreement when one 
of such arbitrators died prior to the com¬ 
mencement of proceeding in Court. 

Coming to decided cases, it seems to 
me that the decision in SadiJc Husain v. 
Kanaiz Begam (l) does not touch this 
exact point. It is a decision of the 
Privy Council, and if the question now 
before us has been decided directly or 
even indirectly by the Privy Council, 
then there would be an end to all dis¬ 
cussion. But after having carefully read 
that decision, I am not able to say that 
their Lorsdhips have expressed any 
opinion on the question now before us. 
All that was decided in that case is this, 
that the expression “refusal to act” oc¬ 
curring in the Code includes also a case 
where an arbitrator never accepted the 
arbitration, but refused to have anything 
to do with the arbitration; and it is not 
confined to the case of an arbitrator ac¬ 
cepting the arbitrat ion but subsequently 
refusing to act. If I understand the facts 
of the case correctly, a decree already 
passed by a Court on compromise was to 
be worked out by arbitrators who were 
to allot to the parties properties in a 
compact block if possible appertaining to 
their shares. There was reference to 
arbitration regarding proceedings in a 
matter of which the Court had seisin 
already, and which should be taken only 
through Court. Substantially thore whs 
an order of reference by Court. It is not 
a case coming under para. 17, Sch. 2. 1 

The decision in Jiala Pattabirama 
Chetti v. Seethrama Chetti (2) decided 
that the words “occurring in S. 524 of the 
Code of_1882 corresponding to R. 19 of 

• fl) 11911) 33 A11~748=38 I. A. 181=12170. 

/ \ - • . 

(2) [1894] 17 Mad. 498. ‘ 
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Sch. 2 of the present Code,” do not mean 
that the agreement must contain in every 
case an express provision as to what 
ought to be done if any arbitrator is un¬ 
willing to act in order that a Judge may 
act in conformity to it. The learned 
Judge held that the reasonable construc¬ 
tion of the said 'provision was that the 
action of the Judge under S. 510 should 
not be inconsistent with the agreement, 
A Bench of this Court in Ramayya v. 
Bapayya (3) on the other hand laid 
■down that the provisions of the schedule 
would apply only so far as they are con¬ 
sistent with the agreement filed under 
para. 17. In that case one of the 
parties who referred their dispute to the 
arbitration of three named arbitrators 


applied to the Court under para. 17 (l), 
Sch. 2, Civil P. C., to have the agree¬ 
ment filed in Court. This was done ; but 
in making the order of reference under 
sub-Cl. (4) the Court added a further 
direction that in case of disagreement 
among the arbitrators the opinion of the 
majority should prevail. The question 
arose whether the said direction was 
legal or not, as it was not consistent with 
the agreement which was construed to 
require the unanimous decision of all the 
three arbitrators (and not simply of a 
majority) in ordor that the award may be 
binding on the parties. The learned 
Judges held that the Court could not give 
any directions which aro not consistent 
with the agreement to arbitration. The 
reasoning of this docision directly applies 
to the case bofore us, and the provisions 
of paras. 1 to 17, Sch. 2. would apply only 
so far as they are consistent with the 
agreement filed under para. 17 of the 
schedule. As we construe the agreement 
before us, provisions of Sch. 2 are not 
consistent with the agreement, regarding 
the appointment of arbitrators by Court. 

The agreement was to refer to the arbi¬ 
tration of three specified persons. There 
la no provision as to what is to happen in 

case ‘L an r.° f th , 0thrae diod - In sucha 
case the Court has no jurisdiction to ap- 

point an arbUrator in lieu of one who 

died, and consequently a suit filed by a 

paity to.the agreement should he tried 

by the Court: see Ramayya v. Bapayya 

,(3), and the Engl.sh decisions referred to 

SahT\i) tUm Bi v ■ Nabi 


(31 A. I. R. 1926 Mad. 1188=97 T n roa 

(4) [1913] 17 I. C. 389. . U M4 -. 


The decision in Molian Lai v. Damodar 
Das( 5), Ma Bu U v. Manny Pe Lan (6), 
and Brooke v. Surdyal (7), wore also re¬ 
ferred to as supporting the above view. 
The decisions of the Allahabad High 
Court do not seem to be uniform: see 
Ahmad Moor Khan v. Abdur Rahman 
Khan (B), Bhajawan Das v. Gurdyal (9), 
and Fazal Ilahi v. Pray Narain (10). 

The only decision of the Bombay High 
Court to which our attention was drawn 
Laxman v. Manjunath (11), supports the 
view I am inclined to take. There the 
agreement provided for arbitration by 
two specified persons. Subsequently one 
of the arbitrators expressed his unwilling¬ 
ness to act. A suit having been instituted 
by one of the parties, an application for 
stay of the suit was made to Court 
under para. 18, Sch. 2. The lower 
Court, having held that the suit 
was barred by the agreement to refer it 
to arbitration stayed the suit. The High 
Court reversed that order being of opinion 
that the lower Court should have removed 
the stay and decided the suit on its 
merits. Sir Norman Macleod, C. J., and 
Justice Shah observed as follows : 

" The other arbitrator stated that ho refused 
to act as an arbitrator. A case therefore had 
arisen for an application to the Court to remove 
the stay of the suit, if the parties did not come 
to an agreement to remove the difficulties which 
had arisen so as to enable the arbitration to 
proceed. Here the suit was stayed to enable 
the arbitrators to proceed. Facts were proved 
to show that there were difficulties in the way 
of the arbitration proceeding. However it is 
obvious that the Court ought to have proceeded 
to dcil with the suit and docido on the merits 
as the arbitration had become impossible owing 
to the parties failing to agree to any particular 
course being followed after one arbitrator re¬ 
fused to act.” 

The High Court accordingly directed 
that the suit should not be stayed but 
tried by the lower Court and disposed of 
in accordance with law. The case before 
us is substantially on all fours with the 
case before the Bombay High Court 
though the question is not discussed in 
that case. 

The only decision of the Calcutta High 
Court to which our attention was drawn 

(5) [1918] 71 P. R 1918=44 I. C. 866. 

(6) [1917] 42 I. C. 911. 

(7) 12 B. L. R. App. 13. 

(8) [1920] 42 All. 191=54 I. C. 366. 

(9) A. I. R. 1921 All. 188=64 I. C. 459. 

(10) A. I. R. 1922-All. 133=67 1. C. 789=44 
All. 528. 

(11) A I. R.‘ 1921 Bom. 458=64 I. C. 289=45 
Bom. 1181. 


i 
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is that reported in Shasimukhi Debi v. 
Purbaty Sunkar Boy (12). Facts are not 
fully clear from a perusal of the report, 
but so far as one could gather the Court 
would seem to have been of the opinion 
that the agreement of the parties should 
prevail in such cases. However too much 
reliance could not be placed on this case 
for the reasons stated already. 

The present is not a case where one of 
the parties to the agreement revoked the 
agreement without just and sufficient 
cause, so the decision reported in Pcstovjee 
Nussencaiijee v. Ma nockjee & Co. (13) and 
Pcriinialla Satyanarayana v. Pervnicilla 
Venkataraiujayya (14) do not, in my 
view, apply. No doubt a mere arbitrary 
revocation by one party of the authority 
conferred by the agreement of all the 
parties will not be permitted. Further, 
the death of the arbitrator in this case 
occurred before any proceedings were 
taken in Court, and before any order of 
refeience was made by Court. The basis 
of the decision of the Privy Council in 
the case reported in Pestovjee Nusserivaji 
v. ManocTfjee & Co. (13) seems to be that 
the agreement of the parties in that case 
was taken really to incorporate the pro¬ 
visions of S. 326 also of the Civil P. C., 
relating to arbitration, though it expressly 
referred only to S. 327 of the Code (Act 8 


of 1859). 

In my view the balance of authority is 
in favour of the view that the provisions 
of paras. 1 to 16, Sch. 2 could not be 
applied to an arbitration outside Court, 
'except in so far as they are Consistent 
'with the provisions of the agreement bet- 
jweon the parties filed under para. 17. 
|We have already come to the conclusion 
'that on a proper construction of the 
agreement before us, it is a reference to 
the arbitration of threo specified persons. 
One of the said three specified persons 
having died, the Court could not refer the 
matter to the arbitrators as provided in 
the agreement, of the parties; and the 
Court had no power itself to appoint an 
(arbitrator in such a case in the place of 
the arbitrator who is dead. The suit filed 
!by the other party to the agreement in 
lthe ordinary civil Court could not in such 
a oase be stayed under para. 18, Sch. 2, 
as the arbitration could not go on in the 
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circumstances as the parties declined to 
appoint an arbitrator in the place of the 
one who died. We therefore uphold the 
order of the lower Court for the reasons 
mentioned above, and dismiss Revision 
Petition No. 1034 of 1930. For similar 
reasons the Miscellaneous Appeal No. 272 
of 1930 will also be dismissed. We make 
no order as to costs in these cases in the 
circumstances. C. M. P. No. 2485 of 1930 
is dismissed. 

Sundaram Chetty, J. —The appellant 
and the respondents are. brothers. They 
executed an agreement (muchilika) dated 
31st October 1926 in favour of three 
specified arbitrators, referring their dis¬ 
putes regarding the partition of their joint 
family properties to the arbitration of the 
said three persons and agreeing to abide 
by their decision. The arbitration was 
proceeded with to some extent, but before 
its completion one of the arbitrators died. 
Thereupon the respondent (Muthyala 
Ramachandrappa) filed O.S, No 8 of 1929 
for partition of the joint family properties* 
impleading his brother, the present ap¬ 
pellant as defendant 1. In the course 
of that suit, defendant 1 put in an appli¬ 
cation under para. 18, Sch. 2, Civil P.C., 
for a stay of the suit (I. A. 96 of 1929), 
The learned Subordinate Judge passed an 
order on 13th August 1929 directing the 
stay of the suit for a specified time. 
Against this order an appeal was pre¬ 
ferred by the present respondent (the 
plaintiff in the suit) and the learned 
District Judge set aside the order staying 
the suit, and dismissed the application, 
holding on the strength of the decision 
in Jaitumbi v. Nabe Saheb (4), that the 
reference to arbitration became inopera¬ 
tive and of no effect, on the death of one 
of the arbitrators, there being no provi¬ 
sion in the agreement to appoint a sub¬ 
stitute, if some such contingency should 
arise. Against this order, the present 
C, R. P. has been filed. In view of this 
order of the learned District Judge, the 
application by defendant 1 under para. 
17, Sch. 2, Civil P. C., to have the agree¬ 
ment filed and a reference made to the 
arbitrators (which was numbered as a 
suit) was also dismissed by the Subor¬ 
dinate Judge. Against that order of dis¬ 
missal, defendant 1 has filed the present 
C. M. A. In both, the questions involved 
are substantially the same. 

• Exhibit 1 is the agreement to refer the 
dispute to the three arbitrators specified 
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therein, for effecting the partition of 
the joint family properties. The parties 
agreed to abide by their decision. There 
is no provision in the muchilika for the 
appointment of substitutes, in case of 
death of any of them, or if any of them 
refuses to act. In this case it is admitted 
that one of the arbitrators named in 
Ex. 1 had died before the application was 
made under para. 17, Sch 2, for an order 
that the agreement be filed in Court. 

The question involved in both these 
cases is almost the same. In order to dir¬ 
ect the stay of trial in O. S. No. 8 of 1929 
under para. 18, the Court must be satis¬ 
fied that there is no sufficient reason to 
decline to refer the matter in accordance 
with the agreement (Ex. l) to refer to 
arbitration. With respect to the appli¬ 
cation under para. 17, if no sufficient 
cause is shown why the agreement should 
not be filed, the Court should order the 
agreement to be filed, and make an order 
of reference to the arbitrator or arbitra¬ 
tors appointed in accordance with the 
provisions of the agreement. Now that 
one of the arbitrators named in the agree¬ 
ment is dead, is the application under 
para. 17 for an order contemplated therein 
sustainable, and is the Court bound to 
make an order staying O.S. No. 8 of 1929? 
Learned arguments have been addressed 
by the advocates on both sides and the 
difficulty of deciding this question is 
enhanced by the conflict of views ex¬ 
pressed in judicial decisions. Before re¬ 
ferring to those decisions, I wish to make 
a few observations. The Court’s jurisdic¬ 
tion to order a reference to arbitration is 
derived from the agreement of the parties, 
and an order of reference has to bo made 
by the Court in accordance with the pro¬ 
visions of the agreement, and, at any rate, 
it should not be inconsistent with the 
intention of the parties disclosed by the 
agreement, on a proper construction of its 
terms. That being so, it seems to me, 
that one way of showing sufficient cause 
why the agreement should not be filed 
(within the meaning of para. 17) would 
be, that on account of the happening of a 
contingency, or an account of altered cir¬ 
cumstances subsequent to the agreement, 
it would not be possible to the Court to 
make an order of reference in accordance 
with such intention. Where the agree¬ 
ment is to refer the matter to the decision 
of three named arbitrators, and one of them 
subsequently dies, if on an application by 
1931 M/5 & 6 ‘ 


one party under para. 17, when opposed 
by the othor party, the Court chooses to 
order the agreement to be filed and make 
an order of reference to the remaining 
two arbitrators, such a reference would 
not be in accordance with the provisions 
of the agreement. Until after the order 
of reference is made, the Court cannot 
apply para. 5, and exercise the power of 
appointing a new arbitrator in the place 
of the arbitrator who has died or refused 
to act. This is clear from para. 19, Sch. 
2, which runs thus : 

“ The foregoing provisions, so far as they are 
consistent with any agreement filed under 
para. 17, shall be applicable to all proceedings 
under the order of reference made by the Court 
under that paragraph, and to the award and to 
the decree following thereon.” 

• The Court not having the power to ap¬ 
point a new arbitrator in the place of the 
ono who died or refused to act, before 
making the order of reference under para. 
17, it must be taken that sufficient cause 
is shown for holding that an order of re¬ 
ference could not be made to the arbitra¬ 
tors appointed in accordance with the 
provisions of the agreement : (vide Cl. 4, 
para .17). It must also be noted that 
there is no provision in Ex. 1, for the ap¬ 
pointment of new arbitrators, in case of 
death or refusal to act of one or other of 
the arbitrators specified therein. If what 
I have stated above is the correct view, 
on a strict interpretation of the provisions 
of paras. 17, 18 and 19, Sch. 2 the order 
of the learned District Judgo refusing to 
stay the suit, and the order of the learned 
Sub-Judge, dismissing the application put 
in under para. 17, must be taken to be 
correct. 

A number of decisions relied on by the 
learned advocate for the respondent go 
to support the view I have taken. In 
the case in Dentaclic Springstoff Actien 
Gessellechaft v. Bristol (15), the agreement, 
was to refer the matter to two named 
arbitrators or their umpire. It was held 
that if there was no subsisting agreement 
to refer capable of boing carried into ef¬ 
fect the proceedings in the suit could not 
be stayed under S 11, Common Law Pro¬ 
cedure Act of 1854. This principle was fol¬ 
lowed by a Division Bench of this Court 
in the case rej orted in Jaituvi Bi v.Nabi 
Saheb (4). The agreement in that case 
was to refer the matter to three named 
arbitrators, without any provision in the 
muchilika for the appointment of new 

(15) 20 Q. B. D. 177. • 
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arbitrators in their place. Two of them 
having declined to arbitrate, it was held 
that the agreement ceased to be operative 
and therefore did not bar the suit. In a 
recent decision reported in Ramayya v. 
Bappayya (3) the learned Judges have 
construed an agreement to refer the mat¬ 
ter to three named arbitrators (similar to 
Ex. l) as implying an intention to be 
bound by the decision of all the three 
and not merely of a majority, and in 
this view it was held that the Court had 
no power to order under para. 4 that the 
parties should abide by the decision of 
the majority because, according to para. 
19, the provisions of paras. 4 and 5 could 
be applied only so far as they are con¬ 
sistent with the agreement filed. If ac¬ 
cording to the construction of the agree* 
ment adopted in the aforesaid decision 
the parties wanted to abide by the deci¬ 
sion of all the the three specified arbitra¬ 
tors, any reference made by the Court to 
two of them only or after substituting a 
new arbitrator in the place of one who 
subsequently died, would not be valid, as 
it would not be consistent with the pro¬ 
visions of the agreement. 

The contention of the respondent, is 
lent support by the decisions of some 
other Courts also. The case in Brooke v. 
Sardyal (7) was decided under the old 
Code Act (8 of 1859). Two points were 
decided. One is that the power of ap¬ 
pointing a new arbitrator in the place of 
one who refused to act, could not be 
exercised under S. 319, before making the 
order of reference. The other is, that by 
reason of one of the arbitrators named in 
the agreement having refused to act, the 
agreement to refer to arbitration as in¬ 
tended by the parties no longer subsists 
so as to enable the Court to direct that it 
should bo filed: vide also Ma Bu U v. 
Maung Pe Lau (6). In another case 
decided by the Punjab Chief Court an 
agreement to refer to five named arbit¬ 
rators (without any provision for substi- 
ting fresh arbitrators) was held to be in¬ 
operative by the death of two of them, 
before the application was made for filing 
the agreement in Court. This was re¬ 
garded as a sufficient reason for refusing 
to file the agreement under para. 17 : 
Mohan Lai v. Damodar Lai (5). The 
same view has been expressed by the 
Lahore High Court in Sri Bam v. Soralqi 
(16). But in that case there was a dis- 

(16) [1919] 155 P. F. 1919=51 1. 0. G36. 
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tinct provision in the agreement itself 
that in case of resignation or death of 
any arbitrator named therein, another 
may be appointed in his place. In the 
case reported in Ahmad Nur Khan v. 
Abdur Rahman Khan (8), the applica¬ 
tion under para. 17 for an order that the 
agreement be filed was dismissed, as the 
arbitrator refused to act for some rea¬ 
son. 

On behalf of the appellant, some deci¬ 
sions were relied on as supporting his 
contention. Two of them are the deci¬ 
sions of the Allahabad High Court. In 
the case reported in Bhagtvan Das v. 
Gurdyal (9), one of the three named arbi¬ 
trators is alleged to have declined to act. 
Then one of the parties filed an applica¬ 
tion under para. 17, to have the agree¬ 
ment filed and a reference made. The 
learned Judges seem to concede that the 
Court has no power to utilize the provi¬ 
sions of para 5 where no order of reference 
has been made under para. 17. But the 
fact of one of the three arbitrators refus¬ 
ing to act is taken to be no bar to the 
Court passing an order under para. 17. 
It is observed that an order of reference 
should be made under para. 17 to pave 
the way for the next step which is the 
appointment of another arbitrator. But 
it seems to me, that such an order of 
reference (more clearly in the case of 
death of one of the arbitrators) cannot 
be deemed to be warranted by Cl. 4, 
para. 17, if its terms are strictly con¬ 
strued. The view taken in the above case 
has been fully endorsed in the decision in 
Fazal Ilahi v Brag Narain (10). Reli¬ 
ance has been placed on the decision of the 
Privy Council in Sadiq Husain v.Kanaiz 
Begam (1). If the facts in that case are 
carefully considered, it would appear that 
the agreement of the parties to refer the 
matter of settling and allocating the 
shares etc., to two arbitrators was the 
razinamah petition filed in Court on 
which a decree was passed. This itself 
amounts to the Court having filed the 
agreement. Then, one of the arbitrators 
declined to act. It was held that the 
Court should have appointed another arbi¬ 
trator under S. 510 of the old Civil P. C. 
(Act 14 of 1882). That was not strictly a 
case of an application for the filing of the 
agreement in Court after one of the arbi¬ 
trators had refused to act. This decision 
of the Privy Council does not really help 
the appellant’s contention in the present 
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case. There remains the decision in Bala 
Pattabirama Ghctti v. Seetharama Chetti 
(2). It turned mainly on the construc¬ 
tion of the words “so far as they are con¬ 
sistent with any agreement so filed” oc¬ 
curring in S. 524 of the old Civil. P. C. 
(corresponding to para 19, Sell 2 of the 
present Code). According to the view taken 
in that case, S. 524 should be read as if it 
contained the words “in the absence of 
anything in the agreement to the con¬ 
trary;” but a different view has been 
taken in the matter of construing a simi¬ 
lar agreement with reference to para. 19, 
Sell. 2, in the later decision of this High 
Court in Ramayya v. Bappayya (3). 

As regards the construction of the agree¬ 
ment (Ex. l) reliance has been placed on 
the decision of the Privy Council in Pes- 
tonjee Nuserwanjee v. Manockjee k Co. (13). 
In that case, their Lordships had to deal 
with the jurisdiction of the Court under 
S. 326 of the old Code (Act 8 of 1859), to 
direct an agreement of parties to arbitra¬ 
tion to be made a rule of Court. It was 
held that no party to the agreement can 
revoke the submission to such arbitration 
unless for good cause. In construing 
that agreement, their Lordships have re¬ 
marked that the submission to arbitra¬ 
tion must be deemed to be under and 
subject to the sections contained in the 
Code relative to the subject, unless the 
provisions of the Code were expressly 
excepted by the parties to the agree¬ 
ment: vide p. 130. The view taken in 
Bala Pattabirama Chetti v. Seetharama 
Chetti (2) is in accordance with this prin¬ 
ciple. S. 326 referred to in the judgment 
of the Privy Council corresponds to 
paras. 17 and 19, Sch. 2 to the present 
code. Adopting the rule of construction 
of the agreement as laid down by the 
Privy Council the parties to Ex. 1 should 
be deemed to have agreed to abide by 
the provisions of paras. 17 and 19, inas¬ 
much as there is no express provision in 
the agreement indicating that these pro¬ 
visions were excepted by the parties, 
taking the agreement to be subject to the 
provisions of para. 19, the Court can 
exercise the power of appointing a fresh 
arbitrator in the place of the deceased 
arbitrator under para. 5 only after the 
older of reference has been made under 
para. 17. Thero is no provision in para. 17 
empowering the Court to make such an 
appointment before the agreement is 
made a rule of Court, and an order of 


reference is actually made. Thus it i 3 
clear that even on the construction of the 
agreement in this case in the aforesaid 
manner, the Court cannot fill up the 
vacancy by appointing a substitute be¬ 
fore ordering the agreement to be filed. 

The next question is whether under 
para. 17 th9 Court can order the agree¬ 
ment to be filel, in spite of the death of 
ono of the three arbitrators named there¬ 
in and make an order of reference to the 
two surviving arbitrators alone. Would 
this be in accordance with what is laid 
down in Cl. 4, para. 17 '? The words in 
this clause: 

“and shill mike an order of reference to the 
arbitrator appointed in accordance with the pro¬ 
visions of the agreement or if there is no such 
provision and the parties cannot agree, the 
Court may appoint an arbitrator,” 

indicates to my mind, that when the 
agreement is to refer the matter to a 
named arbitrator, or mined arbitrators, 
the Court shall make an order of refer¬ 
ence to such arbitrator or arbitrators but 
where the agreement has not named the 
arbitrators, it should be taken that there 
is no such provision in the agreement as to 
limit the appointment to a specified person 
or persons in which case the Court itself 
may appoint an arbitrator or arbitrators, 
if the parties cannot agree as to the per¬ 
sonnel, and then make an order of refer¬ 
ence. That it is so would be clearer 
from the corresponding clause in S. 523 
of the previous Code, viz.: 

and shall make an order of reference thereon 
and may also nominate the arbitrator when he 
is not named therein and the parties cannot 
agree as to the nomination.” 

The position in the present case, in 
view of the terms of Ex. 1 comes to this. 
The Court cannot make an order of refer¬ 
ence to two out of tli3 three named 
arbitrators in Ex. 1, for such an order 
would not be in accordance with the 
provisions of the agreement (within the 
meaning of Cl. 4, para. 17). Nor has the 
Court power to appoint a fresh arbitrator 
in the place of the deceased man unless 
an order of reference has been made 
under para. 17. When the Court is thus 
unable to order the agreement to be filed 
and make an order of reference under 
Cl. (4), para. 17, the application made 
under this paragraph has to be dismissed. 

The preponderance of authority is in 
favour of the contention put forward by 
the respondent. I have to state with duo 
respect that the view expressed in tho 
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two decisions of the Allahabad High 
Court relied on by the appellant is one 
I am unable to accept, as the provisions 
of paras. 17, 18 and 19, Sch. 2 have to be 
strictly complied with. For these rea¬ 
sons I agree with my learned brother 
in dismissing the C. M. A., and the 
C. R. P. As to costs, I agree with the 
order made by him. 

P.R.S./s.N. Order confirmed. 
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Venkatasubba Rao, J. 

G. R. Naidu and others - Petitioners. 

v. 

(Kota) Savitramma and others — Res¬ 
pondents. 

Testamentary Original Side No. 1 of 
1929, Decided on 5th August 1930. 

Civil P. C. (1908), O. 40. R. 2—Estate 
possessed of 1930 bonds deposited with Im¬ 
perial .Bank—Parties applying to Master to 
authorise Bank directly to convert bonds 
into bonds of new Government of India 
Loan—Receivers held not entitled to com¬ 
mission. 

The eslato in suit was possessed of certain 
1930 bonds which wore deposited with the Im¬ 
perial Bank of India. Some of the parties to 
the suit apprehending that the receivers would 
for the purpose of earning commission receive 
money for the old bonds and reinvest it in tho 
new Government of India Loan, apnlied to the 
Master to authorize the Bank directly to make 
the conversion instead of paying cash to the 
estate. The Master passed an ordor accord¬ 
ingly. The receivers put in their claim ior the 
com m ission. 

IT eld : that the receivers were not entitled 
to claim tho commission: Haigh v. Grattan, 1 
Beav. 201, Foil. [P 37 C 1] 

G. Lakshmanna , P. Satyanarayana, 
A. Suryanarayana and W. S. Krishna- 
swami Naidu —for Petitioner. 

P. Venkataramana Rao and D. Ven¬ 
kata subbay y a — for Respondents. 

V. Radhakrishnayya —for Receivers. 

Judgment. —I do not think I can 
accede to Mr. Radhakrishnayya’s conten¬ 
tion. The short point is: Can the recei¬ 
vers claim commission on the 1930 bonds 
which have been directed by the Master 
to be converted into 6 por cent 1933-36 
bonds under the Government of India 
Loan just announced ? The estate is pos¬ 
sessed of 1930 bonds of the face value of 
Rs. 1,10,000. They have never been 
handled by,, the receivers and are in 
deposit with the Imperial Bank of India, 
Madras, as security against an overdraft. 
These bonds would, in tho ordinary 
course, mature on 14th August 1930, and 


it has been notified that the subscriptions 
for the new loan might not only be in cash 
but also inter alia in 6 per cent bonds, 
1930. The request for conversion should, 
I understand, be made before 6th August. 
Certain of the parties to the suit, appre¬ 
hending that the receivers would, for the 
purpose of earning commission, receive 
money for the old bonds and reinvest 
in the new loan, applied to the Master to 
authorize the Bank directly to make the 
conversion instead of paying cash to the 
estate. The Master has made an order 
accordingly. 

Two of the three joint receivers ques¬ 
tion the correctness of the Master’s order, 
urging that their right to receive com¬ 
mission on the sum of Rs.- • 1,10,000 
should not be affected by the transaction. 
Mr. Radhakrishnayya’s argument may be 
put thus. It must be assumed that cash 
is received for the old bonds and that 
the same amount is reinvested in the 
new loan. The act thus involves, he con¬ 
tends, first a collection and then an in¬ 
vestment. Under tho order of appoint¬ 
ment, the receivers are entitled to re¬ 
muneration on collections and it follows 
(so he contends) that they can claim 
commission on the amount in question. 

I cannot accept this contention which 
involves a double fiction, to import which 
there is absolutely no warrant. To 
adopt the receiver’s argument would be 
to strain language and no Court would 
countenance it merely for benefiting the 
receivers at the expense of the estate. 
Then it is stated that the original order 
directs that all moneys shall be collected 
by Mr. A. K. Ramachandran, one of the 
joint receivers. Does this confer on himj 
a right to insist on receiving cash for the) 
bonds merely to entitle the receivers toj 
commission? I feel no doubt that the 
answer must be clearly in the negative.| 
But if authority be needed, there is a 
direct decision on the point. In Haigh 
v. Grattan (l), although a party offered 
to bring in the money, the receiver 
claimed that he should be allowed to- 
collect tho amount and then pay it into 
Court; and it was urged for him that to 
prevent him from doing so would be to 
deprive him of the poundage. Langdale, 

M. R., overruled the contention observing 
that the receiver had no vested interest 
entitling him to collect the amount. The 
facts are parallel and I declare that the ? 

(1) 1 Boav. 201=8 L. J. Ch. 249. 
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receivers are not entitled to the commis¬ 
sion claimed. 

I should further observe that even 
granting that as a question of construct ion 
the matter admits of any doubt, it is 
open to the Court to give such directions 
as the justice of the .case may require. 
It is strongly urged that having regard to 
the fact that the receivers have already 
taken by way of commission about 
Rs. 25,000 it would be inequitable to 
burden the estate with a further sum of 
Rs. 5,500 (this is the amount now 
claimed) when the transaction involves 
no work and no labour on their part. I 
have no hesitation even on this ground 
in holding that they are not entitled to 
this commission. 

There has been some discussion as to 
in whose names the new bonds are to be 
taken. Mr. Venkataramana Rao suggests 
that they should be taken in the name of 
the Registrar, in order to avoid any claim 
being preferred by the receivers to com¬ 
mission, when the bonds have to be re¬ 
assigned to the party to be declared in 
the suit as entitled to the bonds. As I 
am prepared to give a ruling at once that 
the receivers have no such right, I direct 
that the bonds may be taken in the name 
of Mr. A. K. Ramachandran, Joint Recei¬ 
ver, as this appears to me the course 
most in conformity with the previous 
orders made in this case. It is unneces¬ 
sary in the view I have taken to decide 
the effect of the provision in the order 
dated 20th December 1928 which refers 
to commission on Government promissory 
notes and war bonds. This appeal 
against the Master’s order fails and is 
dismissed but without costs. 

r.R.s/s.N. Appeal dismissed. 
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Ramesam and Cornish, JJ. 
Komalatigiammal— Appellant. 


v. 


M. K. Sowbhayiammal and anothei — 
Respondents. 

Original Side Appeal No. 27 of 1928, 
Decided on 11th February 1930, from 

° f Venk atasubba Rao, J., 
D ; - 24th January 1928, and reported in 
A. I. li. 1928 Mad. 803. 

tei S ( U ' C ;‘; ion Ac . t(l ^5), S. 284-Fact that 

te.tator disposed of by will jewel, belonging 
to caveator does not amount to interest in 
<tecea.ed s property which would entitle 

‘° oppo,e « ranl probate. 

-I ho interest which entitles a person to lodge 


a caveat must be an interest in tbo ostato of 
the deceased, that is to say, thero must bo no 
dispute as to the title of the deceased to the 
estate. Hence where tbo caveator alloged that 
certain jewels disposed of by the testator by his 
will belonged re illy to the caveator, that fact 
was held to be notan interest which would 
entitle the caveator to oppose the grant of the 
probate ; A. I. R. 1928 Mad. 803, Affirmed. ; 
G Lai 4G0 and A. I. R 1926 Mad. 1193, 
not Appr. ; 34 Mad 405 ; 28 Cal. 441 and 11 
Cal 492, Dist. ; 34 Bom. 459 and 39 I. C. 573, 
Rcl on. [P 38 C l] 

B.C. Seshachala Ayyar —for Appellant. 

V. liadhakrishnayya and A. Kuppu- 
sivami Ayyar —for Respondents. 

[For Facts , please see A. I. JR. 1928 
Mad. 803.] 

Ramesam, J. —Most of the decisions 
of all the High Courts are against the 
appellant. They are referred to by the 
learned trial Judge and need not be 
repeated. The learned advocate for the 
appellant relies on Hanumantha Bao v. 
Latchamma (1). This case has been con¬ 
sidered by the trial Judge. It is based on 
In the matter of the Petition of Bhobo - 
soondari Dabee (2), a case which has not 
been followed in the Calcutta High Court 
ever since and certain other decisions. 
The cases in Arakal Bastian Ansap v. 
Narayana Ayyar (3), and Kishen Dei v. 
Satyendra Nath Dull (4), also referred 
to in it, are cases of judgment-creditors 
of a son of the testator. In Arakal 
Bastian Ansap v. Narayana Ayyar (3) 
the will was revoked and it was not 
necessary to rely on In the matter of the 
Petition of Bhobosoondari Dabee (l). The 
decision in Brinda Chou'dhrainv.Badhica 
Choxodurain (5) is the case of a widow 
entitled to maintenance against her hus¬ 
band’s estate, the husband being the al¬ 
leged testator. I do not see how Kishen 
Dei v. Satyendra Nath Dutt (4) sup¬ 
ports the decision in Hanumantha Bao v. 
Latchamma (l). It is unnecessary for 
us to say whether Hanumantha Bao v. 
Latchamma (l) is correctly decided or 
not, and we are not to be taken as agree¬ 
ing with all the observations in it. 

In a case of the kind before us all the 
authorities are agreed that the caveator 
has no interest to oppose the grant of the 
probate. In so far as the claim that the 
jewels dealt with in the will are hers it 
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is not an interest in the estate of the 
deceased according to all the authorities. 
Whether the will is genuine or not her 
right to the jewels cannot be affected. 
In so far as she claims to be the wife of 
one of the grandsons, and can claim to 
be supported from the estate, her posi¬ 
tion under the will is no worse than if 
the will did not exist. The case of 
Kipping v. Ash (6) does not help the ap¬ 
pellant. The appeal is dismissed with 
costs. 

Cornish, J.— I agree that the appeal 
should be dismissed. The interest which 
entitles a person to lodge a caveat must 
be an interest in tlie estate of the decea¬ 
sed, that is to say, there must be no dis¬ 
pute as to the title of the deceased to 
the estate : see Vhirozsliah Bikkaji v. 
Pestonji Merwanji (7), and Kalajit Singh 
v. Permeshar Singh (8). But here the 
caveator is alleging that the jewels 
which the testator has disposed of by his 
will are her own property. In other 
words, she is setting up a title adverse 
to the testator’s title to the property. It 
is impossible to say that she has an in¬ 
terest in the deceased’s estate when she 
is claiming that the property in question 
does not form part of the deceased’s 
estate. It has long been settled that it 
is not the province of a Court of probate 
Ito determine questions of title to a pro¬ 
perty which a testator purports to dis¬ 
pose of by his will, the reason being 
that the grant of probate does no more 
than establish the factum of the will and 
the appointment of the executors (if any) 
named in the will. The grant of probate 
will not therefore prevent the appellant 
from bringing a suit, if she should be so 
advised, to recover from the executors, 
or any other persons in possession, 
the jewels which she claims as her own 
property. 

P.R.S./s.N. Appeal dismissed. 

(6) Robert Sons llop. 270. 

(7) [1910] 34 Bom 459=G I. C. 523. 

(8) L1917] 39 1. C. 573. 
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Reilly and Anantakuishna 
Ayyar, JJ. 

Balas%brc\ma nia Pandya Talavar 
Appellant. 

v. 

Subramanian Chetliai —Respondent. 

Appeal No. 204 of 1930, Decided on 
8th September 1930. 


v. Alagar Chettiar 1931 

Civil P. C. (1908), S. 47—Appeal. 

Where the High Court orders that a person 
might draw some amounts from the District 
Court on giving security to the satisfaction of 
the District Court, appeal does not lie from the 
finding of the District Judge arrived at after 
an elaborate enquiry that the security offered is 
sufficient for a certain amount: Hoarc & Co. v. 
Morshead, (1903) 2 K.B. 359, Rel, on. 

[P 38 C 2] 

T. M. Krishnasuami Iyer and T. M. 
Ramasicami Iyer— for Appellant. 

N. Srinivasa Iyengar —for Respondent. 

Judgment. —A preliminary objection 
is raised that no appeal lies in this case. 
In C.M.P. No. 1612, 1613 & 1616 of 1929 
Ramesam and Jackson, JJ. ordered that 
the respondent in this appeal might draw 
some amounts from the District Court on 
giving security to the satisfaction of the 
District Court. After an elaborate en¬ 
quiry the District Judge found the secu¬ 
rity offered sufficient for a certain amount. 
This appeal is to the effect that the Dis¬ 
trict Judge ought not to have been satis¬ 
fied that the security was worth so much. 
No decision has been brought to our 
notice that an appeal lies in such a matter. 
On the contrary the principle of Hoare & 
Co. v. Morshead (l), is against it. With¬ 
out discussing other reasons why the 
finding of the District Judge, that the 
security offered is worth a certain amount, 
does not come within S. 47, Civil P. C., 
on the ground that the question was left 
to him by the order that the security 
must be to his satisfaction we uphold the 
preliminary objection. In our opinion it 
makes no difference in this connexion 
that the words used by the learned Judges 
were “to the satisfaction of the District 
Court “instead of” to the satisfaction of 
the District Judge.” This appeal is dis¬ 
missed with costs. 

P.R.S./p.N. Avpeal dismissed. 

(T) [1908] 2 K.B. 359 = 72 L. jT'k. B. 724=89 
L. T. 125 = 52 W. R. 87. 
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Anantakrishna Ayyar, J. 

Ihandayuthapani Chetly —Petitioner. 

v. 

Alagar Chettiar and anothei —Plaintiffs. 
— Respondents. 

Civil Revn. Petn. No. 296 of 1929, De¬ 
cided on 30th April 1930, from order of 
Sub-Judge, Dindigul, D/- 23rd January 
1929, in E. P. No. 223 of 1928. 

Civil P. C. (1908), O. 21, R. 46—Personal 
covenant in othi deed to pay money debts— 
Such money debts can be attached by Small 
Cause Court—It can also decide the question 
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who is real owner of money so secured — 
Jurisdiction—Small Cause Court. 

It is open to the decree-holder, in cases where 
there are personal covenants in othi deeds for 
the payment of money debts, to attach the 
money debts evidenced by such deeds as simple 
money debts. The Small Cause Court has juris¬ 
diction to attach such othi debts and also to 
hold inquiry as to who is the real owner of the 
money secured under the othi document: 37 
Mad. 61; 26 I.C. 503 and 39 Mad. 389, Rel. on. 

[P 39 C 2] 

V. Ramaswanii Ayyar — for Petitioner. 

B. Sitarama Rao and S. R. Muthu- 
swami Iyer —for Respondents. 

Judgment.— One Alagar Ckettiar ob¬ 
tained a money decree against Nallu 
Boyan and Tirupathi Boyan and in exe¬ 
cution of that decree he sought to attach 
the money due under a usufructuary 
mortgage executed by Suppavya Goundar 
inthename'of Thayammal, wife of Nallu 
Boyan, on the allegations that the said 
mortgage though standing in the name of 
Thayammal was really for the benefit of 
Nallu Boyan, that there was a personal 
covenant to pay in the document, and 
that under the Madras decisions the 
decree-holder was entitled in execution 


of a Small Cause decree through process 
issued by the Small Cause Court to attach 
the money debt thus due. Thandhayutha- 
pani Chetti, who is the petitioner before 
me, claiming to be the assignee of the 
rights under the usufructuary mortgage 
under Ex. 2, dated 11th October 1928, ob- 
jected to the procedure taken by the 
decree-holder. The plea of the decree- 
holder with reference to the assignment 
was that the othi in the name of Thay¬ 
ammal was taken in her name benami foi 
Nallu Boyan, her husband, and that the 
assignment by Thayammal to Than- 
dayuthapani was not binding on the 
decree-holder. The learned Subordinate 
Judge of Dindigul exercising small cause 
powers held that under the rulings of the 
Madras High Court reported in Nataraja 

Indian Bank of Ti nne- 
V l]\ v (1), C. Peethikayil Narnad v. 

lenam Nambiyar (2) and Ramaswami 
a loop-pan v. Srinivasa Iyer (3) the amount 
of money debt due under the said usu¬ 
fructuary mortgage could be attached by 
the Small Cause Court under O. 21, R. 46. 
I hen the next question arose whether a 
bmall Cause Court could proceed to in¬ 
quire into the allegation whether the othi 
deed_wasjake n hen ami in the name of 


(1) [1914] 
j2) [1914 
8) [191G] 


37 Mad. 51=13 I.C. 91. 

26 I.C. 508. 

39 Mad. 389=28 I.C. 284. 


Thayammal but the debt really belonged 
to her husband and into the other allega¬ 
tions of the decree-holder. The learned 
Subordinate Judge answered this question 
in the following terms: 

“As under the rulings of the Midras High 
Court the othi debt evidenced by Ex. 1 is liable 
to be attached on the small cause side, the 
questions whether that othi was really benami 
for defendant 1 and whether the assignment is 
valid cannot be shirked I therefore direct that 
the said questions may be inquired into in this 
petition itself. The parties may adduce neces¬ 
sary evidence. Adjourned to 14th February 
1929.” 

The present revision petition has been 
filed by Thandayuthapani Chetti the 
assignee under Ex. 2, against that order 

The learned advocate for the petitioner 
pressed before me the point that the 
Small Cause Court has no jurisdiction to 
enquire into the question, who really is 
the owner of certain rights secured under 
an othi document. He argued that the 
rights created by othi deeds are really 
rights in immovable properties which 
could not be adjudicated by Small Cause 
Courts; and he contended that, unless 
the preliminary question as to who is the 
owner of the othi rights be determined, 
the subsequent question, on which alone 
the Madras High Court have held against 
him, would not arise. I am unable to 
accept this contention. As I understand 
the Madras rulings relied on by the Sub¬ 
ordinate Judge, it is open to the decree- 
holder, in cases where there are personal 
covenants in othi deeds for the payment 
of money-debts to attach the money-debts' 
evidenced by such deeds as simple money- 1 
debts. The Small Cause Court has been 
held to have jurisdiction to do so. If 
there is no objection to that being done 
by the Small Cause Courts, because the 
document by which the money dobt was 
secured is an othi document, then it 
would seem to follow that consistently 
with that line of cases, the Court could 
also hold an inquiry as to who is the real 1 
owner of the money so secured. It there-' 
fore seems to mo that the learned Sub¬ 
ordinate Judge was right in his opinion 
that, when the other question as to the 
liability of such moneys to bo attached 
by Small Cause Courts has been decided 
by the Madras High Court in favour of 
the decree-holder, the Small Cause Court 
should not shirk the inquiry as to who is 
the real owner of the money. I hold that 
the learned Subordinate Judge was right 
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in his view and accordingly dismiss the 
revision petition with costs. 

P.R.S./s.N. Revision dismissed. 
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Sundaram Chetty, J. 

Elayaperumal Thalaivar— Plaintiff — 
Appellant. 

v. 

Vellaikannu Thevar and another— De¬ 
fendants—Respondents. 

Second Appeal No. 1782 of 1925, Deci¬ 
ded on 9th August 1929, against decree of 
Addl. Sub-Judge, Ramnad, in Appeal Suit 
No. 38 of 1925. 

Civil P.C.,0. 21, R. 63—Claim petition 
rejected without investigation — Claimant su¬ 
ing under R. 63—Defendant pleading that 
plaintiff’s title was based on nominal trans¬ 
action intended to defraud creditors—Bur¬ 
den of proving fraud is on defence. 

Where a person, whose previous claim peti¬ 
tion was rejected without investigation on the 
ground that it was late, brings a suit under 
R. 63, and the attaching creditor resists the suit 
on the ground that the plaintiff’s title was 
based upon a nominal transaction intended to 
defraud creditors, the burden of proving fraud 
is on the defence: A. I. R. 1927 P. C. 237; 
A. I. R. 1928 Pat. 434, Foil.] A. I. R. 1928 
J dad. 1259, D*st. [P 41 Cl 2,] 

V. Eamasivami Iyer and S. Nataraja 
Radar —for Appellant. 

S. Narayana Iyengar — for Respon¬ 
dents. 

Judgment—This appeal arises out of 
a suit brought by the plaintiff-appellant 
for a declaration that the plaint-men- 
tionod property belongs to him by right 
of purchase under the sale deed, Ex. A, 
obtained from one Guruvannnal who had 
previously purchased from defendant 2 
under the sale deed, Ex. B, for Rs. 500. 
Defendant 1 who obtained a money dec¬ 
ree against defendant 2 in 0. S. No. 570 
of 1917 on the file of the District Munsif’s 
Court, Srivilliputtur, caused the suit pro¬ 
perty to be attached as that of the judg¬ 
ment-debtor, the jirosont defendant 2. 
The plaintiff intervened in the execution 
proceedings sotting up his claim to the 
attached property on the strength of the 
sale deed Ex. A, but without making any 
investigation of the claim, the executing 
Court rejected the claim petition as being 
late: vide Ex. F. Thereupon, he insti¬ 
tuted the present suit under O. 21, R. 63, 
Civil P. C., and his suit was resisted by 
the attaching creditor (defendant 1) on 
the ground that the original salo by de¬ 
fendant 2 in favour of Guruvammal under 
Ex. B was a nominal transaction intended 


to defraud the creditors. The trial Court 
in a well-considered judgment has found 
that the sale deed Ex. B, dated 19th 
August 1915, evidences a real transaction 
fully supported by consideration. On the 
strength of this finding the plaintiff, who 
is only a subsequent purchaser from the 
vendee under Ex. B, was given a decree 
in his favour. In the appeal, preferred 
by defendant 1 against that decree the 
learned Judge reversed the finding of the 
District Munsif and dismissed the plain¬ 
tiff’s suit. 

It is urged by the learned advocate for 
the appellant in this Court, that the judg¬ 
ment of the lower appellate Court is 
vitiated by an erroneous assumption that 
the burden of proof lay heavily on the 
plaintiff to show that the sale in favour 
of Guruvammal was a real transaction 
and that it was not for the attaching cre¬ 
ditor to show in the first instance that 
the sale was fraudulent or collusive. In 
fact the learned Subordinate Judge has 
distinctly stated in para. 4 of his judg¬ 
ment what view he took as regards the 
onus of proof in a case of this kind. To 
quote his own words, the Subordinate 
Judge says thus: 

“ The observation of the District Munsif in 
para. 8 of his judgment that the burden of 
showing that Ex. B. evidences a sham transac¬ 
tion, brought into being by defendant 2 and his 
wife with a view to defraud his creditors, had 
not been made out on the side of defendant 1 
is not correct law. The burden of proof lay 
heavily upon the plaintiff to show that the sale 
deed relied upon by him is a real transaction 
supported by consideration, let alone the de¬ 
fendant’s oral evidence.” 

In this viow as regards the onus of 
proof, the Subordinate Judge approached 
the evidence adduced in the case and 
came to the conclusion that the plaintiff 
had failed to discharge the onus of proof 
that lay on him. If his view of the law 
is correct this Court sitting in second ap¬ 
peal would hesitate a great deal before 
interfering with the finding arrived at by 
him. It is urged on behalf of the appel¬ 
lant that the recent decision of the Privy 
Council reported in V. E. A. R. M. Firm 
v, Maung Ba Kyin (1), lays down the 
rule as to the burden of proof in a suit of 
this kind. It that case, the suit was by 
a defoated claimant under O. 21, R. 63, 
Civil P. C. and their Lordships observe 
thus at p. 855 (of 6 Rang .): 

Now thoy boing tho ostensible owners of 
t ho property, under a duly registered deed and 

U) A - I. R. 1927 P. 0. 287=105 I. 0. 788=5 
Rang. 852 (P.O.). 
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a deed of transfer, obviously, the party claim¬ 
ing to attach that property for somebody else’s 
debt, not their debt, but the debt of the origi¬ 
nal debtor, must show that the sale was a frau¬ 
dulent one, and that could only be done in this 
case (there is no other evidence) by showing 
utter inadequacy of consideration.” 

After laying down this dictum, their 
Lordships proceeded to deal with the evi¬ 
dence as regards the adequacy or other¬ 
wise of the consideration and came to the 
conclusion that there was not enough 
warrant to draw the conclusion that it 
was a fraudulent sale. The principle of 
this decision was followed by the Patna 
High Court in Gillu Mai v. Firm Mano- 
har Das Jai Narain ( 2). In that case 
it was contended that inasmuch as the 
claim under 0.21, R. 58 was dismissed 
without decision on the merits, it was for 
the defence to show that the debt was 
fictitious and not really what it appeared 
to be. There is seme discussion in that 
judgment as to whether there would be 
any difference as regards the initial bur¬ 
den of proof between a case where the 
claim was dismissed after investigation 
and the case wherein a claim was dis¬ 
missed for non-prosecution or without 
investigation. The decision of the Privy 
Council in 7. E. A. R.M. Firm v. Mauncj 
Va Kyin (1). was referred to and on the 
authority of this decision it was held that 
the burden of proof was on the defence, 
hiven if there should be any doubt as to the 
(initial burden of proof in a case where the 
claim was dismissed after investigation, 
it seems to me that the rule laid down in 
itho aforesaid Privy Council case should he 
applied in the present case where the 
claim was dismissed without investigation 
and on the sole ground that it was put 
in too late. My attention was drawn 
to a recent decision of this Court in 
(rovinaasivami Pillai, In re A I R 
1928 il/arf. 1259 in which the effect of 
the aforesaid decision of the Privy Coun- 
oil was considered. In that case, it is 

tir« r i tha i fc th ? Claim based u P° n ’ a regis- 

®?® d i ale deed was investigated and 

thir«n daS M a ficfcitious transaction and 
suit for°a 1 h6 i def0ated claimanfc filed a 

O 21 R ° f his rights under 

Chari’ rV ’ P"? C * Thiruvenkata- 
chariar J. W h° d ° cide d that cas0 . g q[ 

opinion that the more filing of the title 
deed in such a case does not shift i 
o nus on the other sid e to show that 

^ A Pat' 777 1 . 928 Pat, 434=112 L C.~87l 


was not a real or bona fide transaction, 
but some evidence has to be adduced in 
support of the reality of such a sale. 
Inasmuch as the claim in that case was 
decided upon the merits and the sale was 
held to be fictitious it is distinguishable 
from the present case. It seems to me 
that the dictum of the Privy Council in 
the aforesaid case can well nigh be applied 
to the present case for the reasons al¬ 
ready stated by me. That being so the 
observations of the learned Subordinate 
Judge as to the burden of proof in this 
case cannot be deemed to be correct. 

Having in view the correct principle 
of law' relating to the burden of proof it 
has to be seen whether on defendant l’s 
side there is any tangible proof of facts 
or circumstances which would show that 
the original sale under Ex. B was either 
a benatni transaction or a fraudulent 
one brought about with intent to dofraud 
the creditors of defendant 2. Defen¬ 
dant 1 himself has deposed as his first 
witness. He alleges that Guruvammal 
had no money of her own to purchase the 
properties. D. W. 2 similarly states 
that Guruvammal had no stridhanam 
properties. He is a man whose credibi¬ 
lity is open to much doubt and I should 
think there is no reliable evidence worth 
naming to make out the ingredients of 
fraud or collusion. There is, no doubt, 
the fact that the sale by defendant 2 
was in favour of his own wife. The sale 
deed Ex. B recites the particulars of 
consideration and the trend of the entire 
documentary evidence on the plaintiff’s 
side clearly indicates as observed by the 
learned District Munsif that the sale 
was a real transaction and was acted 
upon in a series of subsequent documents 
executed in respect of those properties. 
They are documents ranging from 1915 
to 1922. The pattas were duly trans¬ 
ferred in favour of Guruvammal and 
payments of kist since then have been 
proved to bo made by her: vide Exs. C, 

D and F. It was she who was paying 
the loan due to the Government in pur¬ 
suance of the undertaking in the sale 
deed obtained by her and that is evi¬ 
denced 1 by the documents filed in the 
case. The suit by the present defen¬ 
dant 1 was six years after the execution 
of the sale deed Ex. B. There is in my 
opinion a clear basis for the finding ar¬ 
rived at by the learned District Munsif 
but the Subordinate Judge would even 
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go to the length of ignoring the oral evi¬ 
dence on the defendants' side and decide 
the case on a consideration of the evi¬ 
dence adduced on the plaintiff's side 
alone, in the view that if the plaintiff 
should fail to discharge the onus of 
proof that lay on him, his suit should be 
dismissed even without reference to the 
evidence on the other side. But accord- 
ding to the dictum laid down by the 
Privy Council the burden of proof lay 
on defendant 1 and it is by way of rebut- 
jting that proof that the plaintiff should 
adduce evidence. 

I have therefore no hesitation in con¬ 
firming the finding of the learned Dis¬ 
trict Munsif and setting aside the decree 
of the lower appellate Court. The de¬ 
cree of the District Munsif is restored. 
Defendant appellant 1 should pay the 
plaintiff's costs throughout. Leave to 
appeal is refused. 

P.R.S./s.N. _ Decree set aside. 
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Jackson, J. 

, Public Prosecutor — Appellant. 

v. 

( Polasanapalle) Nagaraju and another 
—Accused—Respondents. ^ 

Criminal Appeal No. 615 of 1929, De¬ 
cided on 13th December 1929, from ac¬ 
quittal order of Sess. Judge, East Goda- 
veri Dn., in Criminal Case No. 17 

^Crhnhial Trial—Knowledge of law—Igno¬ 
rance of accused cannot be presumed—Penal 

Code, S. 300. , _ 

An accused person must be given the benefit 
of the assumption that ho knows the law and 
the Crown cannot impute his ignorance of law 
as a motive for a crime : Rex v. Manson, (1903) 
G7 J. P. J • O. 2G7, Foil. [P 42 C 2J 

K. N. Qanapathi —for the Crown. 
Judgment.— This tree of brothers 
and sisters gives the personae dramatis. 

Sister Brother = Accused 2. 

I I_I 

Accused 1. P. W. 2. P. W. 3. 


I . I I II 

Daughter * | Brother. Chitti Sister 

marries—Brother. deceased, wife of 

P.W. 14. 

• Chitti, the deceased was 14 years old. 
On 17th December 1928 his corpse was 
found in the yard of P. W. 5. The medi¬ 
cal evidence shows that he was throttled. 

He was seen on the evening of 16th 
December on the verandah of the house 
of accused 2 with the two accused, and 
the sons of acoused 2, P. W’s. 2 and 3. 
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On 18th December, these two boys 
were arrested for the crime; and on 29th 
December 1928 they *' confessed ; that 
is to say, statements recorded from them 
under S. 164 were treated as confessions, 
but their effect is to put the guilt upon 
the present accused and an oilmonger, 
and to exonerate the boys. In the com¬ 
mitting Court they stood by these state¬ 
ments, and in the Sessions Court they 
resiled. The present application to ad¬ 
mit this appeal is practically a prayer 
that these depositions and statements 
may be reconsidered by a Bench of this- 
Court to see if they warrant the convic¬ 
tion of the two accused. 

It is quite within the bounds of possi¬ 
bility that these two boys were the ac¬ 
tual murderers, and there must have- 
been some suspicion against them when 
the police investigated, else they would 
not have been arrested. It is then qu-ite* 
possible that they thought of saving, 
their skins by putting the blame upon 
their father and cousin. Putting their- 
evidence at its highest, they are not very 
satisfactory witnesses, and it must be- 
borne in mind that the one fact known-, 
about them beyond all doubt is that 
they have committed perjury, either at 
the trial or at the investigation. The* 
problem then reduces itself to this simple* 
question : Can two men be hanged on 
the suspect evidence of perjured witnes¬ 
ses ? To that question the answer must 
be, no; and in this case there is ab¬ 
solutely nothing besides that evidence.. 
There is nothing unusual about Chitti 
being on his friends’ veranda that night, 
and there is no motive for accused 1 and 
2 to have committed the crime. The 
heirs of Chitti are his two sisters, and 
accused 1 who is the father of a bro¬ 
ther’s wife cannot have any claim, and 
cannot, I should think, have supposed 
that he had any claim. The Crown can¬ 
not impute ignorance of law as a motive. 
In the famous case of Rex v. Monson (l), 
the Crown imputed as a motive that 
Monson’s wife held a transfer of the 
murdered lad’s life insurance policy, and 
Monson did not know that a minor can¬ 
not assign, an imputation that was’nob 
accepted. An accused person must be 
given the benefit of the assumption that 
he knows the law. 

The assessors are unanimously of opi¬ 
nion that the accused are guilty; but 
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(1) [1903] G7 J. P. J. O. 237. 
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their opinion probably derives from the 
popular instinct that after an atrocious 
murder someone should hang for the 
vindication of general morality. It is 
cases like this that illustrate the danger 
of the jury system. I do not think any 
Judge could come to*an opinion contrary 
to that of the learned Judge who tried 
the case and therefore do not admit the 
appeal. The only exception I should 
take to his judgment is that in discussing 
the original confessions, he seems rather 
to disregard S. 114, Ulus, (e), Evidence 
Act, and to assume irregularity in official 
acts. He says that the bare certificate in 
Exs. D and G does not prove that the 
statements were voluntarily made, which 
of course is strictly correct; but it may 
fairly be assumed that the Magistrate 
did his best to assure himself that the 
statements were voluntary, and if he had 
felt any suspicion he would have placed 
it upon record. Then he speaks of the 
best efforts of the Magistrate to remove 
police and other influences, as if police 
influence were necessarily bad. There is, 
so far as I know, nothing upon the re¬ 
cord of this case which reflects upon the 
conduct of the police, and an assumption 
by the officers of one department that 
the officers of another department are 
naturally depraved is quite unwarranted 
and even offensive. 

The appeal is dismissed. 

P.R.S./j.m. Appeal dismissed. 
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Madhavan Nair, J. 

( Bobbili ) Voladari Gadu and otliers- 
i/efendants—Appellants. 

• v * 

Viziana 0aram and another- 
i laintiffs Respondents. 

1q ?° co " d Appeals Nos. 13, 14 and 15 c 
Voided on 7th March 1930, froc 
ociee of Hist. Judge, Vizagapatam, ii 

A &«'*1 ? os ; 35 i 39 and 40 ot 1926 - 

dar rcium^ * i* L , and * Act (1908)-Zamin 

services of nubr*"*** granted >n lieu o 
subsequent to Jlr nttture—Gr f n t* "°t mad 
eluded in zamind m . anent •element nor in 

-GranJee^ " u J l at tim 

in favour of ,.'i 8 / e hnquishment deed 
without consent "ii" ~ Zamindar alon. 

to resume—Nor did^th^feli* he ! d . nok en * itIe< 
entitle him to resume 7 1 |' nqu, ‘ hm K en . t dced 
enforceable in law. ’ th aame be,ng un 

granted'to tho ryotsTn C ^ tai " lan(ls ^ hich 
Whkk the >’ wero to render °to the vill^rTh 


general and not to the zamindars personally. 
I he grants were not made subsequent to the 
permanent settlement, nor were the lands inch: • 
ded in the assets of the zamindari at the time 
of the settlement. At the time of the resinnp- 
tion the ryots had also executed relinquish¬ 
ment deeds in favour of the zamindar. 


jieia 


ui.ii me zamindar had no right to 

resume the lands and that the relinquishment 

deeds executed in favour of the zamindar alone 

were not valid and enforceable in law, and so 

the\ would make no difference with regardto the 

right of resumption by the zamindar who had 

° n #\ n , a l ly J 10 r ' eht to resi, uie : S. A. Nos. 140') 

1 m 1924 ’ Rel ' on ; A. I. R. 1922 Mad. 

11V, Dxst. [p 45 G l3 

1 . Suryanarayana — for Appellants. 

S. 1 enkatesa Aiyavgar — for Rest on • 
dents. 


Judgment. This second appeal arises 
out of one of several suits (L. S. 223 of 
1924) instituted by the Rajah of Vjzia • 
nagaram for the recovery of arrears of 
rent with interest due by the defendants 
on certain kattukaluva service ’ inam 
lands resumed by the proprietor for faslis 
1331, 1332 and 1333. Tfie defendants 
had executed relinquishment deeds and 
kadapas at the time of resumption with 
respect to these lands in favour of the 
zamindar. Their main contentions are 
twofold : (1) that the kadapas and 

relinquishment deeds are not valid and 
binding as they are vitiated by misrepre¬ 
sentation, coercion, etc.; (2) that the 
services to be rendered by the ryots with 
respect to these lands are of a public 
nature and the lands are therefore not 
resumable by the zamindar and therefore 
resumption is invalid. On the first point 
both the Courts held that the relinquish¬ 
ment deeds and kadapas are not vitiated 
by misrepresentation, coercion, fraud, etc* 
But the learned District Judge in discuss¬ 
ing this question expressed the opinion 
that ho has no doubt 

“that the knowledge of the elaborate recitals o'f 
uie relinquishment deeds cannot be imputed to 
he executants especially when it is remem- 
cred that the relinquishment deeds were 
yitlen from a draft that was prepared from 
similar documents : see para. 5 of the appel¬ 
late judgment.” 11 

On the second point the lower appellate 
Court differing from the first Court held 
that the right of resumption of the lands 
lay with the zamindar. 

Both the findings of the appellate Court 
are controverted before me by the appel¬ 
lant’s learned counsel. The finding on the 
first point is a finding of fact and it has 
to be accepted in second appeal. As re- 
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gards the conclusion arrived at by the 
learned Judge, that the right of resump¬ 
tion is in the zamindar, I am not satisfied 
that his view is right. His reasoning on 
the point does not appear to be consistent 
and satisfactory. There is no evidence to 
show that the suit lands were granted 
subsequent to the permanent settlement. 
It is not proved that the assessment of 
the lands was included in the assets of 
the zamindari at the time of the perma¬ 
nent settlement for fixing the peishcush. 
The District Judge’s opinion seems to be 
— and in this I think he is right —that 
the services are of a public nature and 
not personal to the zamindar. It is 
admitted that the ryots did not refuse to 
render the services at any time. The 
services consist in repairing the village 
water channels and as such are rendered 
to the village community. It may be 
that the kothwal, an estate official, goes 
with the ryots when they repair the 
channels. But, as pointed out by the 
learned Judge himself, normally the 
zamindar is not under any obligation to 
maintain the minor village channels. The 
learned District Judge gives some weight 
to the admission in the relinquishment 
deeds that the zamindar had to spend 
moneys on the repair of the village 
channels as the inam-holders were unable 
to do the repairs themselves. But there 
is no evidence in support of the truth of 
this admission. As the first Court points 


out : 

“Not even one witness says this. Nor is a 
single document produced to prove it.” 

It is clear that the services rendered 
are to the ryots of the village and to the 
village generally and not at all personal 
to the zamindar. The learned District 


Judge states that 

“the very nature of the grant thus loads to the 
inference that it was for "village sorvice” 
"partaking of public services” as opposed to 
personal sorvico but in lieu of wages.” 

Assuming that the grant is in lieu of 
wages.as inferred by the learned District 
Judge it does not necessarily follow, 
having regard to the character of the 
services, that the zamindar by himself 
has the right to resume the land termi¬ 
nating the service. In Rajah of Vizia- 
nagaram v. O. Jangadu (1), in a suit 
instituted by the Rajah of Vizianagaram, 
the same plaintiff, as in the present case, 
with respect to “kattukaluva service inam 
lands" (similar lands as hero) it was held 


by Srinivasa Ayyangar, J., that the lands 
were not resumable by the zamindar The 
following observations appearing in that 
judgment are- relevant for the present 
case: 

"Though the lower appellate Court has found 
that it was a grant in Jieu of wages on the 
footing that it was a grant at any rate partly 
for public service to be performed for the vil¬ 
lagers, it follows that the plaintiff has no right 
by himself to resume the land terminating the 
service. Again in this case the ground on 
which the argument was put forward was that 
ever since the permanent settlement the plain¬ 
tiff has had cast on him and also has under¬ 
taken the duty in respect of the irrigation of 
the village, but whatever may be the rights and 
obligations of the landlord as between himself 
and the Government under the terms of the 
permanent settlement, it does not follow that 
the landlord is entitled to put an end at his 
pleasure and without concurrence on the part 
of the villagers to certain services which have 
been provided for by the grant. It is not sug¬ 
gested that the villagers in whose favour or for 
whose benefit the services are to be performed 
have agreed to the resumption of the grant.” 

Having regard to the character of the 
services rendered by the ryots and the 
fact that there is no evidence to show 
that the grants were subsequent to the 
permanent settlement, and that the lands 
were included in the assets of the zamin¬ 
dari at the time of the settlement, I must 
hold, differing from the learned Discrict 
Judge, in view of the decision of this 
Court already referred to, that the suit 
lands are not resumable by the zamindar. 

The question then arises: “is the re¬ 
sumption by the zamindar valid?’’ Ordi¬ 
narily in such circumstances as men¬ 
tioned above it will not be; but it is 
pointed out that even if the “kattukaluva 
service inam lands” cannot be resumed by 
the zamindar according to the above view, 
and also according to the decision of this 
Court referred to still, in the present case 
the lands are resumable because of the 
voluntary relinquishment deeds executed 
by the ryots in favour of the zamindar. 
In support of this view reliance is placed 
on the following observation of Sadasiva 
Iyer. J.. in Zamindar of Tarla v. Kanda 
Barikivadu (2): 

"If both tho grantor and grantee agree that 
a sorvico should cease from a certain date, and 
that tho lands should thereby ccaso to bo held 
for peiformanco of such service, no formal stops 
(whatever they may jnean) aro necessary to 
convert it into ordinary zoroyati. Under the 
Estatos Land Act tho prcuumption is that all 
land is zoroyati land, and once the land coasos 
to bo service inam land it resumes tho charac* 

~~(2) A. I. R. L922 Mad. 119=68 I. 0. 8^44 
Mad. G97. 


(1) A. I. R. 1927 Mad. 100i=10G 1.0. 671. 
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ter of ordinary zeroyati land without any formal 
ceremonies being gone through.” 

( I do not think that this observation 
can be applied to the present case. The 
nature of the services shows that at any 
rate the zamindar by himself has no 
right to terminate the services. (Of 
course the ryots have not refused to per¬ 
form the services in the present case.) 
If resumption cannot be made by one 
party exclusively without concurrence of 
the others also, relinquishment in favour 
of one party alone cannot be valid. It 
appears to me to be extremely doubtful 
whether a voluntary relinquishment in 
favour of a person who has no right at 
all to resume the land is enforceable, as 
a contract is void of consideration. No 
authority has been cited to me speci¬ 
fically bearing on the point. But I 
think on principle such an arrangement 
cannot be held to be enforceable in law. 
If I am right in this view the execution 
of relinquishment deeds in this case 
would not make any difference with re¬ 
gard to the right of resumption by the 
zamindar, who had originally no right to 
resume. The necessary conclusion is 
that the relinquishment deeds and kada- 
pas are not binding on the appellant as 
the lands are not resumable by the 
zamindar and so the plaintiff is not en¬ 
titled to any relief. This second appeal 
(Should therefore be allowed and the 
plaintiff's suit is dismissed with costs 
here and in the Court below (His 
Lordship then considered Second 
Appeals Nos. 14 and 15 of 1928, and 
held that they also should be allowed.) 

P.R.S./s.N. Appeals allowed. 

A. I. R. 1931 Madras 45 

Wallace and Bardswell, JJ. 

Sri Raja Sobhanadri Appa Rao Baha¬ 
dur Garu, Nuzuid— Defendant—Appel¬ 
lant. 11 


V. 

Raja Muganti Venkata Rama 
and others -Plaintiffs—Respondents. 

onu PI T' 1 N °' 31 ot 1925 Decided 
20th August 1930, from decree of Ar 

Sub mutf k Sa * de * d , fou nd not to b- voi 
•ale ZJa r T rded tt8 one for selling a, 

Wheri d h ° U8h ; Uch relief is "ot sought 

- 1 m ' nor , br,n g3 a Slit for pocsesf 

K- k u g .? ° deed oy Gc ited by his guardin' 
hia behalf as void, but the sale deed was 


not to be void, the- suit has to be regarded a* 
one for setting aside the sale deed, even though 
no such relief has been sought for, as that pos¬ 
session cannot be obtained unless that docu¬ 
ment is set aside: A. I. R. 1929 Mad. 313, Foil. 

[P 40 C 2] 

(b) Registration Act (1908), S. 28—To 
establish fraud on registration law, there 
must be collusion between both parties to 
practise fraud on registering officer. 

To establish fraud on the registration law 
there must be a collusion between parties to 
practise a fraud upon the registering officer, 
and that, as a test of whether parties had an 
intention to practise such a fraud, it has pri¬ 
marily to be considered whether there was a 
property that could be conveyed by the party 
executant or as to which a genuine belief exis¬ 
ted that he could'convey it. Another point to 
be considered is whether there was any intention 
on the part of the parties that it should bo con¬ 
veyed to the evecutee though it may not follow 
as a matter of course that a fraud on the regis¬ 
tration law has to be deduced f rom the absence 
of such intention. The facts that the property 
is small or that the primary intention was that 
registration should be in a particular offico will 
not in themselves constitute acts of fraud 
A. I. F. . 1914 P. C. G7; A. I. R. 1921 P. C. 8 - 
43 Mad. 405; 43 Mad. 430; 58 I. C. 849; 11 All' 
130; A. I. R. 1923 Mad. 447; A. I. R. 1124 
Mad. 281; A. I. R. 1929 Mad. 432; A. I. R 
1927 Mad. 863; A. I. R. 1925 Bom. 514; A. I. R. 
3925 Pal. 787 and A.I.R. 1924 All. 897, R<1. on. 

, v [P 48 C 1, 2] 

(c) Registration Act (1908), S. 28-Scope 

Not intending the document to relate to 

certain property is not the same thing as not 
intending to transfer that pro erty or title 
J means of the document. Other¬ 
wise all documents of benami transfer, which 
law regards as valid, would be void by force 
of S. 28. v-[p 49 c 1 ] 

S. Srinivasa Iyengar and P. Satya- 
narayana Rao — for Appellant. 

Advocate-General. M. Subaraya Iyer, 
M. Venkata subbiah, V. Govinda’- 
rajachari and Y. Govindrajulu —for 
Respondents. 

Bardswell, J. —The suit under appeal 
is one for recovery of possession by the 
plaintiff from defendant 1 of the suit 
property which consists of one-fourth 
share in the Mokhasa village of Soma- 
varam in the Kistna District. According 
to the plaint, the plaintiff’s father, pro¬ 
fessing to act as his guardian during his 
minority, purported to alienate, on 14th 
October 1910, under a registered sale 
deed, the suit property to the late father 
of defendants 1 and 2 for a cash con¬ 
sideration of Rs. 27,302 which was quite 
inadequate, while the sale itself did not 
purport to bo for any justifiable necessity. 
The suit property was in the possession 
of the father of defendants 1 and 2 till 
his death in or about May 1911, and 
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has been in the sole possession of defen¬ 
dant 1 since about September 1918 when 
there was a partition between him and 
his brother, defendant 2. The plaint 
further sets out that there was a fraud 
on the registration law in that there 
was included in the sale deed a vacant 
land belonging, not to the plaintiff, but 
to his father, which item was not inten¬ 
ded to.be sold, was never possessed or 
enjoyed by defendants 1 and 2 or their 
father, and is still in the possession and 
enjoyment of the plaintiff’s father. Its 
inclusion in the sale deed was, according 
to the plaint, solely for the purpose of 
getting the sale deed registered at an 
office in the Godavery District, instead 
of in the Kistna District. The idea in 
getting the document thus registered 
was to keep the matter from the know¬ 
ledge of the plaintiff’s grandfather and 
actual guardian, the late Maharaja of 
Venkatagiri. The learned Subordinate 
Judge has found that the consideration 
under the suit sale deed Ex. 1 was ad¬ 
equate, and cannot say that plaintiff’s 
natural father, who has been joined in 
the suit as defendant 4, was not his 
natural guardian at the time of the ex¬ 
ecution of that document. He has how¬ 
ever further found that the sale in any 
case would not be binding on the plain¬ 
tiff because it was not executed for his 
benefit, and that it was in fact void as 
there was a fraud upon the registration 
law in respect of it. He has therefore 
given a decree to the plaintiff for re¬ 
covery of possession, together with 
mesne profits for three years before suit 
at the rate of Rs. 1,000 per annum. In 
this appeal, which is by defendant 1, the 
finding as to there having been a fraud 
on the registration law is attacked, and 
there are further contentions that the 
sale, as being one by a guardian, though 
not one of necessity, should be upheld as 
being beneficial to the minor's estate, 
and that the amount of mesne profits 
that have been allowed is excessive. 

The most important point in the case 
is that of whether there has bean a 
fraud on the registration law. The im¬ 
portance of the point is involved in the 
fact that upon its decision depends the 
decision of the further question of whether 
or no the suit has been brought in time. 
If the sale is hold to be void owing to 
fraudulent, registration then, of course, 
there will be no need to set it aside, and 


-it is not disputed that the suit will have 
been brought well within the period of 
limitation. It is on these lines that the 
lower Court has found the suit to be in 
time. But if the sale deed is not found 
to be void then the suit has to be re¬ 
garded as one for setting aside the sale 
deed, even though no such relief has 
been sought for, as that possession can¬ 
not be obtained unless that document is 
set aside. That this is the position has 
been held by this Court in Ramaswami 
v. Govindammal (l). Now, under 
Art. 44, Sch. 1, Lim. Act, the time 
allowed to a ward who has attained 
majority for setting aside a transfer of 
property effected by his guardian is three 
years from when he attains his majority. 
The plaint in this case, which was pre¬ 
sented on 6th December 1921, states the 
age of the plaintiff as about 27, and on 
that showing was brought far more than 
three years after his attainment of 
majority. In his evidence, indeed, as 
P. W. 1, he has represented, on 14th 
July 1924, that he was aged only twenty- 
seven even then, but he admitted that he 
could not give his age definitely, while 
from what he says it would appear that 
he was making an under-estimate of it. 
Even so, if what he said in his evidence 
could be accepted, he must have been over 
twenty-three when the plaint was pre* 
sented, and, as he was not a ward of 
Court, that would make the presentation 
over five years after the time when he 
became a major. 

The lower Court has based its decision 
that there was a fraud on the registra¬ 
tion law on its finding that the site at 
Vundoor, which was added in the sale 
deed so as to make it registrable at 
Samalkota in the Godavary District 
whereas the registration office for the 
suit property is Tiruvur of the Kistna 
District, was a fictitious item which 
belonged neither to the plaintiff nor to 
his father. This finding however is 
not in accordance with plaintiff’s own 
pleading which, as set out in the 
plaint, is not that this Vundoor site 
was fictitious but that it belonged to 
and was being enjoyed by plaintiff’s 
father and that the fraud consisted in 
including this item in the sale deed when 
there was no intention of conveying it. 
We may also remark incidentally that 

we are not satisfied on the evidence that 

_ _ -— 

r~(JfATTTlt. 1929M^d.818=1 18 I. C. 461. 



1931 Sobhanadri Appa Bao v. Venkata Bama Bao (Bardswell, J.) Madras 47 

^ l. a X7.__ 9--. • t • A. a. a 


the Vundoor site is a fictitious item. Had 
the case for the plaintiff been that this 
atem was fictitious and had that case been 
made good, then, no doubt, the learned 
subordinate Judge would have been cor¬ 
rect in his view that there had been a 
fraud in accordance with the Privy Coun¬ 
cil decision Harendra, Lai Roy v. Hari- 
<hui Debi (2). As things stand the learned 
Advocate-General contends, on behalf of 
plaintiff, that it is open to him to show 
and that being granted, that he can esta- 
bhsh that, irrespective of any question 
of a fictitious entry, there has been a 
fraud on the registration law. Taking it 
that ho can argue on these lines we have 
to see whether he has made good his case 
in this connexion. 

The law on the subject may 6rst be 
considered. In Harendra Lai So ,, v 

Hindasi Debi (2), the Privy Council has 
stated that a fictitious entry 
intentionally made use of bv the parties for 
the purpose of obtaining registration in a dis- 
tnet where no part of the property actually 
charged and intended to be charged in fact 
exists is a fraud on the registration law and 

valid 5 .®'- obtained by means thereof is 

Prh-°v 1 Co, ing M h i S CaSe thera later 

Pr vy Council decision in Mathura Pra- 

Z d J\'- C l‘ a n' ira ■ Na . ra ’ /an Choudlvury (3), 
in whmh the principle of the earlier deci- 

Sion was extended to the ease of a mort- 

gAge bond in which property that actually 

existed was included without the mortua 

til h t aV '?u any intere9t it of the par¬ 
ties to the instrument having ever any 

intention that it should form part of the 

security. There has been a number of 

cases , n th's Com-t in which thg princi ]fl 

sider^'lndecisions has been con- 
. ,l7r Sankaran Nambiar v. Nara- 
vanan Tirumunpu (4), it was held that 
here was no fraud of the registration 
law item 2 was added in a met 

tfonaUee’ T S ° mU ° h to give an addi - 
gor to ? T t0 enabl ° ‘he mortga- 

Where he w h0 r d ° CUment le § i3 tered near 

whatever 'the lv ! ng ' , Ifc was found that 

parties iu^ 9 ,° nglna *. intention of the 
item 2 in the m a ’ < \ del,heratol y included 

trr sr*3fMlS4 a* 

-‘a s ,£• as ja 

(81 97i S (P.O j 1 0 ' 0e, - ,1 (■ 

(4) [1020] 43 Mid. 405=55 I. 6. 86. 


year is Narasimha Rao v. Papanna (5). 
in which it was held that when a cent 
of land was included, purely for the pur¬ 
pose of getting the deed registered by a 
particular Sub-Registrar, without any 
intention of passing title to the vendee, 
there was a fraud on the registration law. 
ihis decision, it may be noted, was 
passed, not with reference to the size of 
the property in question but only on a 
consideration of what was the intention 
of the parties with reference to it. In 
Zenana than Chettiar v. Muthukumara 
Filial (6), it was held that where the 
parties to a mortgage deed intended a 
particular property however small in 
value as compared with the rest, to be 
part of the security, although the motive 
for its inclusion might be mainly that the 
document should be registered by a par¬ 
ticular Sub-Registrar, that motive could 
not be said in any way to be a fraud or 
violation of the Registration Act. This 
decision follows that of the Privy Coun- 
cil in Han Sam v. Slieodai/ai Mai (7) 
according to which the words "some por.' 
tion of the property" i„ S. 28, Begistra- 
tion Act, are not to be read as meanin« 
some substantial portion of the property 

hnW fk“r *1 Ra ° , V ' Veda U'J a (S). it was 
held that the inclusion of an item in a 

mortgage deed merely i n order that the 

registration might be by a particular 

bub-Registrar was a fraud on the regis- 

fS 1 * la f w ’ but ^ this case it appears 
that the item of property in question did 

Tnk »; °-! g t0 , the m0 ‘^S 0 V. In Venkata 
Lakshmifcajitharaju Garu v. Venkata 

tZZt Z ?r i (9) - the «^Won 

was that the fact that an item of pro¬ 
perty within the jurisdiction of a regis- 
tration district whore a document of 
mortgage was registered did not belong 

he ! U J;Tf g0r r° uld not invalidate 
the legislation of the mortgage as a 

were T fche . registration law, unless it 

^ the moi ’tgagoe and mort- 

m!f S de ? t0 lnserfc the item in the 
moitgagodeed with the knowledge that 

the mortgagor had no title to it. The 

decision in Marina Ammayi v. Sundayya, 

B \ 19 ? 9 ¥ acL 432 > is to a simi- 
lai eff ect, while in Chokkalinyam Chettiar 

!?! fJSS 48 436=56 J. C. 519. 

(6) [1920] 58 I. C. 849. 

7) C (p 8 c ) U A1L 13G=1G L A - 12=5 Sar - 281 

(8) Mad K 435 923 447=73 * 1 - C - 198=46 

(9) A. I. R. 1924 Mad. 281=77 I. C. 464. 
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v. Athappa Chettiar (10), it has been 
held that where a person bona fide buys 
property for the purpose of facilitating 
registration of a transaction and also 
bona fide includes it in a sale or mort¬ 
gage, he cannot be held to commit a 
fraud on registration which would render 
the whole transaction invalid. Rulings 
of the Bombay, Patna and Allahabad 
High Courts have also been cited before 
us in this connexion. In Viswanatha Bhat 
v. Mallappa (ll), it was held that there 
could be no inquiry as to an alleged in¬ 
tention of the parties that an item of 
property which was included in a docu¬ 
ment so as to give jurisdiction to a parti¬ 
cular Sub-Registrar was to be reconveyed. 
In Mt. Jasoda Kuer v. Janak Missir (12), 
it is remarked that S. 28, Registration 
Act, requires no more than the existence 
of a property within the jurisdiction of 
a particular Sub-Registrar in order to 
entitle him to register a document in 
respect thereof, which remark must bo 
read with the context which shows that 
the conveyor appeared bona fide to believe 
that he had a title to convey in this pro¬ 
perty and that it did not seem that there 
could be any idea of defrauding anyone 
in having the registration effected in a 
particular office. The decision in Durga 
Prasad Sahu v. Tameshar Prasad (13) 
inclined to the view that even if it was a 
fact, which it was not found to be, that 
an item which existed and belonged to 
the vendor was inserted in a document 
merely for the sake of registration, that 
would not constitute a fraud on the law 
of registration. 

The general effect of .all these deci¬ 
sions is that to establish fraud on the 
registration law there must be a col¬ 
lusion between parties to practice a fraud 
upon the registering officer, and that as 
a test of whether the parties had an 
intention to practise such a fraud, it has 
primarily to be considered whether there 
was a property that could be conveyed 
by the party executant or as to which a 
genuine belief existed that he could 
convoy it. Another point to be con¬ 
sidered is whether there was any inten¬ 
tion on the part of the parties that it 

(lOf X7i7 r.1027 MadT~868 =105 I. C. 424=50 
Mad. 800. 

(11) A. I. R. 1925 Bom. 514=92 I. C. G28=49 
Bom. $21. 

12) A. I. R. 1925 Pat. 787=4 Pat. 394. 

13) A. I. R. 1924 All. 697=82 I. C. 243=40 
All 754. 


should be conveyed to the executee,j 
though it is not perfectly clear, that it, 
will follow as a matter of course that a 
fraud on the registration law has to be 
deduced from the absence of such inten¬ 
tion. The facts that the property is 
small, or that the primary intention was 
that registration should be in a parti¬ 
cular office, will not in themselves con¬ 
stitute acts of fraud. 

The learned Advocate-General admits 
that the burden is on him to show that 
there has been a fraud on the law of 
registration. In the light of what is 
stated above we do not find that he has 
discharged the burden. The Vundoor 
site is one that actually exists ; the title 
to it was in plaintiff’s father who seems 
to have been its actual owner ; it is not 
clear that there was no intention of 
passing possession of the item ; and it is 
not shown that the parties had any 
reason that would make them practise a 
fraud on the registering officer. It 
follows, then that Ex. 1 is a document 
which the plaintiff had to get set aside 
and that, as he did not bring this suit 
till more than three years after his 
attainment of majority, the suit fails as 
being out of time. 

In view of our finding on the point of 
limitation the appeal is allowed and the 
suit is dismissed with costs to the appel¬ 
lant against the plaintiff both in this 
Court and in the Court below. The 
finding slated above in paras. 15 and 16, 
will bo embodied in the decree. 

Wallace, J.—I agree. I only wish to 
add a few words on the legal point. S. 28, 
Registration Act, is no doubt mandatory 
and the question for decision under that 
section is: 

"Is any portion of tho property to which the 
document relates situate within the registra¬ 
tion sub-district ?” 

When property to which the document 
relates is non-existent S. 28 has not been 
complied with: Harendra Lai v. Haridasi 
Deli (2). And where the document 
does not relate to certain property be¬ 
cause the parties to it did not" intend it 
so to relate, S. 28 has not been complied 
with : Biswanath Prasad v. Chandra 
Narayan Choudliuri (3). In both cases 
there must be a collusion between both 
parties to the document to deceive the 
registration authorities, in fraud or 
violation of S. 28 of the Act : see Ven¬ 
kata Lakshmikantharaju Garuv. Venkata- 
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Jagannatha Raju Garu (9). It is impor¬ 
tant to note that not intending the docu¬ 
ment to relate to certain property is not 
the same thing as not intending to 
transfer ‘that property or title thereto 
by means of the document. Otherwise 
all documents of benami transfer would 
be void by force of S. 28. However 
desirable in theory such a conclusion 
may be it is not at present the law which 
has always recognized the validity of 
benami documents. S. 28 will not in¬ 
validate a benami document, because the 
parties to such a document do intend that 
it shall relate, so far as it has validity, 
to the property mentioned in it, and 
therefore are not colluding to deceive the 
registration authorities. 

When therefore the contention is 
raised that the inclusion in a registrable 
document of a particular piece of pro- 
perty was merely for the purpose of 
giving jurisdiction to the Registrar, the 
true test whether S. 28 has not been com¬ 
plied with will be : in cases where the 
parties intend the document to bo a deed 
of real transfer, did they collude in intend¬ 
ing that that piece of property should 
not pass : see Narasimha Rao v. Pa- 
Punna (5) and Rama Rao v. Vedayya (8); 
and in cases where the parties intend the 
document to be nominal or benami, did 
they collude in intending it not to apply, 
so far as it has validity to that piece of 
property. The test for both cases is : 
did the parties, in including that pro¬ 
perty, intend to deceive the registration 
authorities, and so escape the mischief of 
b. 28 : see Sankaran Natnbiarv. Nara¬ 
yanan Tirumunpu (4) ; Cholckalingam 
Chettiar v. Athappa Chettiar (10) and 

Ravlanathan Chettiar v. Muthukumara 
Chettiar (G). 

P.U.S./s.N. Appeal allowed. 

A. I. R. 1931 Madras 49 

Jackson, J. 

PefiUon©? n ' m '" aM IVer ~ D «fendant- 

D Jo„i^r s Sn(r r and oih — 

ci d t n o„^h P trif^3 9 0 7 ot r r 1929 ' 

nf TV of- T l ^rry lifoU 9 lTOin 01’der 

November 1928 .’ Tr,ohin °P ol y. D/- 16th 

c»b°l“ty-pT«i^ii l f f e' th«| 4) / b) "| AppI! ‘ 

already divided i„ 
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for partition by mete* and bounds—Suit doe* 
not fall under S. 7 (4) (b). 

When a coparcenary has been disrupted it 
cannot bo described as a joint family though 
the property of the family has not been divided 
by inetcs and bounds. Therefore where a person 
states in his plaint that the family has been 
divided in status, and lie sues for a partition by 
metes and bounds, the plaint will not fall under 
S. 7 (4) (b): 8 I.C. 512 (F.B.), Ret. on. [P 49 C 2] 

T. M. Krislinaswami Iyer for 5. S. 
Ramachandra Iyer — for Petitioner. 

K. G. Srinivasa Iyer— for Respondents 

Judgment. This application raise s 
the question whether a suit should be 
valued notionally or ad valorem the deci¬ 
sion of which will also involve the fur¬ 
ther question of jurisdiction. The learned 
District Judge has held that the suit can 
be valued notionally setting aside the 
order of the learned District Munsif that 
the valuation should be according to the 
market value. The respondent frankly 
admits that the judgment of the learned 
Judge can only be supported if it is found 
that this suit falls under S. 7 (4) (b). 
Court-fees Act. The plaintiff states in 
his plaint that the family has been 
divided in status since 1921 and now he 
sues for a partition by metes and bounds. 
Is it a suit to enforce the right to share 
in any property on the ground that it is 
joint family property? This is by no 
means an easy question to decide, but 
1 think it is answered authoritatively by 
Bangiah Chetty v. Subramania Chetty (l). 

Knshnaswami Ayyar, J., observes at p. 26 
(of 21 M. L. J.) : 

suit ^Th^n 8 /- fan V ,y at the date of the 
suit. I ho plaintiff s right t.o have the property 

divided is on the ground that the property be- 

longs to the joint family on that date, ” 

and at the bottom of p. 24 (of 21 M I T )■ 

- il b ? admitted that a suit by a‘tenant! 

.n-common joint possession for the partition 
of the common property not belonging to i ioint 
family cannot fall under this clause. ” J 

When a coparcenary has been dis¬ 
rupted it cannot, I think, be described as 
a joint family though the property of tbo 
family has not been divided by metes 
and bounds. Therefore in the light of 
this interpretation the plaint would not 
fall under S. 7 (4) (b) ; and reading S. 4 
along with S. 8, Suits Valuation Act, it 
must he held that the valuation in this 
case cannot be notional. No argument 
has been advanced in this Court as re¬ 
gards the cancellation of the sale deed 
which the plaintiff prefers to treat as 
VQ id» a matter on which I need express 
(1) [1911] elTc; 512 (F.B.). “ 
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no opinion. In so far as the ruling of 
the learned District Judge is not set aside, 
the District Judge's order as regards other 
matters will stand. In the result there¬ 
fore the plaint will have to be returned 
for presentation to the proper Court. 

P.K.S./p.N. Order accordingly. 

A. I. R. 1931 Madras 50 

Wallace and Bardswell, JJ. 

District Labour Officer , Amalapuram 
—Appellant. 

v. 

Vecraghanta Venkatasubrahmanya >Sas- 
tri — Respondent. 

Appeal No. 1 of 1929, Decided on 15th 
September 1930, from decree of Sub- 
Judge, Amalapuram, D/- 15th March 
1928. 

(a) Land Acquisition Act (1 of 1894), 
S. 9—“Not earlier than 15 days after the 
date of the publication of notice ’—Meaning 
explained. 

Where notice about the inquiry is served 
upon the claimant on 19th August 1925 direct¬ 
ing him to appear on 3rd September 1925, 
there is no clear 15 days’ notice as required by 
S 9 (2) and the notice is not valid in law : 
A. I. R. 1930 Cal. All, Foil. [P 50 C 2) 

(b) Lan'd Acquisition Act—Interpretation 
—Benefit of doubt as to, must be given to 
party. 

If there is any real dubiety in interpretation 
in matters of procedure in the Land Acquisition 
Act, the benefit of the doubt ought to be given 
to the party. [P 50 C 2] 

Government Plcadcj —for Appellant. 

Appalacharya and Jhiddu Laksli- 
mayya —for Respondent. 

Judgment.—This is an appeal against 
the decision of the lower Court in the 
matter of the compulsory acquisition of 
the claimant’s land. 32 cents belonging to 
him were acquired. The land is situated 
in old Survey No. 215, now re-Survey 
No. 142 jn Kattunga village. The ac¬ 
quiring officer gave an award at the rate 
of Rs. 10 per cent which the lower Court 
has increased to Rs. 15. There was also 
a tamarind tree acquired for which the 
acquiring officer gave an award of Rs. 80 
which has been increased by the lower 
Court to Rs. 120. Government appeals 
against the decision of the lower Court 
and the claimant lias filed a memorandum 

of cross-objections. 

The learned Government Pleader, on 
behalf of the Government, has argued a 
point of law as well as argued the case 
on the merits. The point of law is 
this. The notice about the inquiry 
was served upon the claimant on 19th 


August 1925 and it directed him to 
appear on 3rd September 1925. S. 9 (3), 
Land Acquisition Act, directs the Collec¬ 
tor to serve notice on the claimant to the 
same effect as the notice in sub-Cl. 2. 
The notice in sub-Cl. 2 is to notify the 
claimant to appear before the acquiring 
officer 

at a time and place mentioned therein, such 
timo not being earlier than 15 days after the 
date of publication of the notice.” 

When that is applied to sub-S. 3 it 
would mean that the notice to be served 
upon the claimant should direct him to 
appear at a time not earlier than 15 days 
after the service of notice. The question 
is whether “ not earlier than 15 days ” 
means that the claimant is to have 15 days 
clear notice before he need appear i. e., 
before the date of the enquiry or whether 
the date of inquiry may be on the 15th day. 
The language used seems to us unhappy 
.and there is something to be said for an 
interpretation either way. The only 
reported case exactly on the point to 
which our attention has been called is in 
Taraprasad Chalipa v. Secy, of State (l) 
(at p.840 of 57 Cal.) where a Bench of the 
Calcutta High Court has decided for the 
present claimant’s view. No particular 
reasons are given, but in the circum¬ 
stances and having regard to the fact 
that if there is any real dubiety in inter¬ 
pretation in matters of procedure like 
that, the benefit of the doubt ought to be 
given to the party, we follow the inter¬ 
pretation of the phrase given by the 
learned Judges in Calcutta. We might 
add that in order to avert further diffi¬ 
culties of the same kind in future, it 
would be wise if acquiring officers gave 
more than 15 days clear notice in the 
notices issued under S. 9. 

It is therefore open for us to go into 
the merits of the case, the claimant not 
being precluded from putting forward his 
case although he did not object under 
S. 9 since the notice, given to him was 
defective. (Their Lordships then dealt 
with the merits and allowed the appeal 
partly.) 

p.R.S./p.n. Order accordingly . 


(1) A. I. R. 1930 Oil. 471=127 I. 0. GO0=57 
al. S37. 
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Madhavan Nair, J. 

( Komanduru) Sampath Ayyangar 
another —Defendants—Appellants. 

v. ' 

Sri Govinda Krishna Yachandralavari 
Bahadur, Iiajah of Venkatagiri— Plain¬ 
tiff— Respondent. 

Second Appeals Nos. 182 and 183 of 
1929, Decided on 22nd August 1930, from 
decree of Sub-Judge, Ohittoor, in Appeal 
Suits Nos. 50 and 51 of 1927. 

(a) Madras Revenue Recovery Act ( 2 of 
1864;, S. 35 — Registered and not real 

owner is defaulter. 

Where one person is the real owner of a share 
in land and another is the rogisterol proprietor 
of the whole the latter and not the former is the 
defaulter” within the meaning of S. 35: 33 

Macl. 41, Foil ; 39 Mad. 795, Ref. [P 52 C 1] 

(b) Contract Act (1872), S. 70 - Question 
whether what has been done is done for 
another is question of fact. 

„ The question whether what has been done bv 
a person” has been done for ‘‘another” person 
within the meaning of S. 70 is a question of fact 
in each case: ( Case laxo referred). [P 52 C *>] 

(c) Contract Act (1872), S. 70-Person 
benefited must have opportunity to accept or 
reject benefits. 

Under S 70 it must be shown that the person 
nr U rnf 0 te r 7k h J d th a e °PP<>rtunity of accepting 

r t £i n % n Q £? n d ftt j 33 Mad ‘ 15 and 16 M 

refer™). 38 285 ' 

(d) Landlord and To„a„l-Agrah«.md«r» 
are jointly and severally liable for jodi dues 

Agraharams are ordinarily held on a single 
and indivis'bie tenure and agraharamdars arc 

S0veral i- V liablc to the zamindar for 
the jodi duo on the entire agraharam in tho 

absence of any contract to which tho zamindar 

is a party apportioning the jodi on the various 

Subdivisions of the agraharam made bv the 

agraharamdars mter so: 56 I. C. 552, Foil: 115 

I. C. 3ol and A. I. R. 1937 931, Dist. 

T/ tj . [P54C2] 

V.Jtamadoss and K. Subba Roiv — iov 
Appellants. 

if. Venkatasubbiah— for Respondent. 

1 4. r ^^ 10se second appeals re¬ 

late to the question whether the Rajah 
of Venkatagiri is entitled to claim the 

qqQ a ^ 0U r nt ° f iodi for faslis 1332 and 
ldd3 due from the appellants (defendants 

Lraha 3 ,. 1 " ^° th th6 9uits) wh ° are the 

agiahaiamdars of the villages of Sakti 
Ganeshwarapuram and Kunnam Kulat- 

tui The liability to pay the jodi was 
not disputed by the agraharamdars- hut 

th6y - ^d t 

, 1 , f \° m . fcl ? G ^ount claimed the 

amount of peisheush due-on those vil 

tTnt hdiTh/f 0> i- had Pftid t0 fche Govern- 
mt foi the faslis in question. The do- 

luction was Claimed under S. 35, Act 2 


of 1861, and S. 70, Contract Act. On the 
first ground, which was the only ground 
pressed in the lower appellate Court, the 
Subordinate Judge found against the 
agraharamdars’ contention. Both the 
grounds are urged before me in second 
appeal. 

The facts are briefly these: The two 
villages oi Sakti Ganeshwarapuram and 
Kunnam Kulattur formed part of the 
Kalahasti Zamindari and were purchased 
by the plaintiff at a Court sale. After 
the purchase he did not get the villages 
separately registered in his name by the 
Collector under Madras Act 1 of 1876. 
and so tho Zamindar of Kalahasti re¬ 
mained as the registered holder of these 
two villages. When the Rajah of Kala¬ 
hasti failed to pay the peisheush on the 
zamindari for the suit faslis these vil¬ 
lages were attached by the Government. 
The agraharamdars then paid the pro¬ 
portionate peisheush due on these 
villages and got them released from 
the attachment. They now contend 
that the peish cush due from these 
villages was rightly due from the plain¬ 
tiff after his purchase at the Court 
sale and since that peisheush was paid 
by them the amount so paid should be 
deducted from the jodi now claimed by 
him. 

The first question is whether the claim 
of the appellants is justified under S. 35, 
Revenue Recovery Act 2 of 1864. S. 35,’ 
Act 2 of 1864, so far as it is relevant to 
the present argument, is as follows- 

It shall be lawful for any person claiming 
an interest in land which his been, or is about 
to be attached, to obtain its release by , m -j nc 
the arrears, interest and costs incurred;' and all 
such sums, if paid by a tenant, mav be deducted 

fh°o m clefaune n r!” 0r aftcnvart,s d “ *>y him to 

This section entitles a tenant, if he has 
obtained a release of his land from the 
attachment by paying the arrears of re¬ 
venue due on it, to deduct the sum paid 

by him from the rent due by him to the 

defaulter. Assuming that the agraharam- 
dirs may be called tenants within the 
meaning of the section about which I am 
very doubtful, it is clear they have to 
show in this case that the plaintiff is the 
defaulter” in order to claim the benefit 
of this section. The term “defaulter” is 
not defined in tho Act. It has been hold 
in Subramania Chetty v. Mahalinga 
SamfSivau (l) that 

(1) [19J0] 33 Mad. 41=3 I. C. 621 . 
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“where one person is the real owner of a share 
in land and another is the registered proprietor 
of the whole,* the latter and not the former is 
the “defaulter” within the meaning of the Ko* 
venue Recovery Act.” 

According to this decision, though the 
plaintiff is the real owner of the two 
villages, inasmuch as their transfer has 
not been registered in his name, the 
transfer is invalid against the Govern¬ 
ment, and so the registered pattadar re¬ 
mains the landholder within the meaning 
of the Revenue Recovery Act, and the 
person liable to pay the revenue under 
S. 3 and becomes a defaulter within the 
meaning of the Act if he does not so pay. 
This case has been followed in Jagapati 
Haju v. Sadrusannama Arad (2). If this 
is the position, then it must follow 
necossarily that the defendants cannot 
recover the peishcush paid by them from 
the plaintiff as the Rajah of the Kala¬ 
hasti is the defaulter and the plaintiff is 
not under any obligation to pay the pro¬ 
portionate revenue to Government. The 
Government rightly treated the Rajah of 
Kalahasti as the defaulter in spite of the 
purchase of the village in question by 
the plaintiff as the Rajah of Kalahasti 
still remained as the registered pattadar. 
It may be that the agraharamdars may 
have a remedy against the Rajah *of 
Kalahasti to recover the amount of peish¬ 
cush paid by them but the plaintiff is 
not a defaulter within the moaning of 
S. 35, Act 2 of 1864, and they cannot 
claim to deduct that amount from the 
rent due by them to him. 

The next ground urged is that the 
pellants are entitled to recover 
amount from the plaintiff under S. 
Contract Act, and so this amount must be 
deducted from the jodi. S. 70, Contract 
Act, is as follows: 

“Where a porson lawfully does anything 
for another person or delivers anything to 
him not intending to do so gratuitously and 
such other ‘person enjoys the benefit thereof 
the latter is bound to mako compensation to 
the former in respect of or to restore tho thing 
so done or delivered,’* 

That the payment of the peishcush was 
lawfully made is not disputod; that the 
payment was not intended to be gratui¬ 
tous is also not disputed. What we 
have to determine is: (l) whether ^the 
agraharamdars made the payment “for 
another porson” (that is the plaintiff) and 
(2) whether he enjoyed tho benefit of tho 
payment within the meaning of S. 70, 

(2) [1910] 89 Mid. 795=31 I. 0. 255. 


ap- 

the 

70, 


Contract Act. As regards the first, it is 
argued on his behalf that if the peish¬ 
cush was not paid the villages would 
have been sold and the agraharamdars 
would have been deprived of the pro¬ 
perties and since the payment was made 
to prevent that result it must be consi¬ 
dered that the payment cannot be 
said to have been made for the plaintiff 
and so there is no obligation on his part 
to pay the amount to the. defendants. On 
the other hand the appellants argue that 
as the peishcush on those villages was 
primarily liable to be paid by the plain¬ 
tiff and as they paid it and thus saved 
the property for him, it must be consi¬ 
dered that the payment was made by 
them on his behalf and for him. The; 
question whether what has been done 
by a “person” has been done for “an¬ 
other person within the meaning of S. 70, 
Contract Act, is a question of fact in each 
case: see Damodara Mudaliar v. Secre¬ 
tary of State (3), Jogambal'Boyee Ammani 
Ammal v. ' iaina Pillai Marakayar (4), 
Sri Sri Chandra Deo v. Srinivasacharlu 
(5) and Avudayappa Pillai v. Thanda- 
varaya Pillai (6). In Jogambal'Boyee v. 
Naina Pillai (4) Munro and Sankaran 
Nair, JJ. observed as follows: 

“Where the person paying interest is making 
the payment he cannot be presumed, in tho ab¬ 
sence of evidence to show that he intended to 
act for the other party also, to havo acted for 
such other party.” 

In Sri Chandra v. Srinivasacharlu 
(5) Miller, J., observed that in doing the 
thing where one’s own interest is mani¬ 
festly predominant, it may be difficult for 
him to show that v what he did «was done 
for another person. In the same case 
Sadasiva Iyer, J., observed: 

“I do not think that these casos intended to 
lay down generally that whoro a porson is in¬ 
terested in making a payment it cannot bo held 
under any circumstances that ho intended to 
act for the other party also.” 

Because the appellants are benefited 
by the payment of peishcush it does not 
necessarily follow that the argument 
that the payment was made for another 
person is unsustainable. In this con¬ 
nexion attention may be drawn to the 
case reported in Saptharishi lieddiar v. 
Secretary of State (7) where Ayling, J., 
pointed out that because the pers on who 

1895] 18 Mad. 88=1 M. L. J. 205. 

1910 33 Mad. 15=3 I. C. 110. 
w 1914] 38 Mad. 285=20 I. 0. 445. 

A. I. R. 1928 Mad. 320=111 I. 0. 613. 
[1915] 28 I. 0. 809, 
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does the act is also benefited.by the act, 
the section does not become inapplicable. 
These observations would show that for 
determining the point no rules of gene¬ 
ral application can be laid down. The 
question is really one of fact and should 
be decided according to the particular 
circumstances of each case. In this case 
there is oral evidence on the part of the 
defendants that when they paid the peish- 
cush they paid it for the Rajah of 
Venkatagiri. One of the money-order 
receipts in the case Ex. 1-b, shows that 
the sender of the money desired that the 
amount sent should bo credited to the 
Venkatagiri Rajah : see Col. 1. If the 
appellants did not pay peishcush the 
zamindar would lose the jodi and other 
benefits arising from the ownership of 
the villages. The villages would be sold 
and he would cease to be their owner. 
Having regard to the fact that the 
amount of peishcush was payable by the 
plaintiff and it was paid as such by the 
defendants though it must have been in 
the interests of the defendants to pay it, 
it does not seem to me that that is a rea¬ 
son for saying that it was a payment 
made for the plaintiff. In this case 
though I am prepared to find that the 
peishcush was paid by the defendants for 
the plaintiff, it is not necessary to ex¬ 
press a definite opinion on the question 
as I am satisfied, as I shall presently 
show, that the appellants have not suc¬ 
ceeded in showing that the plaintiff en¬ 
joyed the benefit of their payment within 
the meaning of S. 70, Contract Act. 

To prove that the plaintiff has enjoyed 
the benefit of the defendant’s act the ap¬ 
pellants rely on the decision in Srichan- 
dra v. Sriiiivasacharlu (5) and argue that 
if the plaintiff had the benefit of their 
act, which he undoubtedly had, it must 
necessarily follow that the section ap¬ 
plies. It is true that .the decision lends 
support to this argument. In that case 
the learned Judges relying on the plain 
meaning of the words in the section 

0 ^,, 8uch other person enjoys the benefit there¬ 
in support of their view, differed from 
the view of Munro and Sankaran Nair, JJ., 
in Jogambal Iioyee v. Naina Pillai (4), in 
which they held, following the English 
law and referring to the notes in Lamp - 
Leigh v. Braithwaite {S) in Smith’s Lead. 


ing Cases, as the source of the section that 
in order to make the section applicable 
‘‘it is necessary that the party sought to bo 
made liable must not only have been benefited 
by tho payment, but must also have had the op¬ 
portunity of accepting or rejecting such bene- 
fi t 


and that 

“where no such option is left to him, and the 
circumstances do not show that he intended to 
take such benefit, ho cannot bo said to have 
enjoyed such benefit’ within tho meaning of 
the section : see the head-note.’’ 

If tho decision in Sricliandra v. Srini- 
vasacharlu (o) which refused in interpre¬ 
ting the words of S. 70 to import into it 
tho limitations laid down by the English 
law is still good law then the appellants 
are bound to succeed. There has been 
some controversy in this Court on this 
question ; but as pointed out by Abdur 
Rahim and Oldfield, JJ., in Viswanatha 
Vi jay a Kumar a Kangaroo v. R. G. Orr 

(9) , the weight of the decisions undoubt¬ 
edly preponderates in favour of the views 
expressed by Munro and Sankaran Nair, 
JJ. in Jogambal Iioyee v. Naina Pillai (4) 
and Sankaran Nair and Spencer, JJ., in 
Rajah of Pittapuram v. Secretary of State 

(10) . Subsequent to tho decision in Sri- 
chandra v. Srinivasacharlu (5), the ques¬ 
tion with reference to that decision was 
considered by Munro and Sankaran Nair, 
JJ., in Rajah of Pittapuram v. Secretary 
of State (10). The view enunciated in 
Jogambal Doyee v. Naina Pillai (4), was 
affirmed and further explained in Rajah 
of Pittapuram v. Secretary of State (10). 
In that judgment Spencer, J., pointed out 
that, with regard to the choice of accept¬ 
ing or rejecting tho benefit which should 
be given to tho person sought to be made 
liable, 

certainly there is no law that the acceptance 
must precede the conferring of tho benefit and 
there is nothing in the judgment in Jatjambal 
Poyte v. Naina Pillai (4) to suggest it. In fact 
tho use of the word “adopt” implies that tho 
acceptance follows the deed,” 

and in this view he held that as the 
plaintiff failed to establish in that case 
that 


the defendant adopted and enjoyed the benefit 
of the act which plaintiff did ’ "tho suit was 
rightly dismissed.” 

This decision was followed by Sadasiva 
Iyer, J. who was himself a party to the 
decision in Srichandra v. Sri?iivasa- 
charlu (5) and in Narain Pai v. Appu (11), 


(9) [lots: 

(10) [1914J 

(11) [1915 


45 I.C. 783. 
25 I.C. 788. 
28 I.C. 450. 



(8) [191G] 1 Sin. L.O. 100. 
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" here he stated with reference to his own 
decision that 

the^trend of recent decisions has gone the other 

W d\ , 

In Saptharishi Reddiar v. Secretary of 
^. tatc ( 7 )» Ay ling and Tyabji, JJ., doubted 
die correctness of the decision in Jogam- 
bal Boyce v. Naina Pillai (4) on the 
point in question. By that time Sadasiva 
Iyer, J., had given up his view in British 
Incha Steam Navigation Co. v. Secretary 
of State for India (5) and followed Rajah of 
1 itta pur am v. Secretary of State (10). This 
has not been noticed in Saptharishi Red¬ 
diar v. Secretary of State (7). Then came 
the decision of this Court in Jagpati Raju 
v. Sadrusannamma Arad (2), wherein it 

was pointed out by Srinivasa Iyengar, J., 
that Sadasiva Iyer, J., has followed Har- 
endra Lai Roy y. Hari Dasi Debi (12), 
and the decision in Viswanatha v. Orr (9), 
already referred to, in which the general 
position was summed up by Abdur Rahim 
and Oldfield, JJ., as favouring the view 
expressed in Jogambal Boyee v. Naina 
Pillai (4) and the Rajah of Pittapuram s 
case (10). The latest decision of this 
Court on this point is in Sundara Aiyar 
v. Anantapadmanabha Ayyar (13) in 
which Odgers, J., followed the decision in 
Rajah of Pittapuram s case (10), and ob- 
seived that it was laid down in that case 
that the party sought to be made liable 
must not only have benefited but must 
have had the opportunity of accepting or 
lejecting the benefit. In this connexion 
my attention was drawn to the decisions 
v. Dinonath Mukerjee (14) at p. 
217, Suchand Ghosal v. Balaram Mar- 
dana (15), Kedar Nath Mistri v. Nara- 
yanachandra (16), Bhicoobai v. Hariba 
Raghuji (17), some of which have been 
considered in the Madras decisions. 

But having regard to the definite view 
of our High Court on this point, I do not 

thlnk ‘ J S necessary to discuss these 
cases. The appellants have no doubt 
shown that the plaintiff has been bene- 
hted by the act, but in order to succeed 
they must also show that he has had the 
opportunity of accepting or rejecting the 
benefit as explained in Jogambal Boyee s 
case (4) and Raiah of Pittapuram's case 

(12) A.I.It. 1914 P.C. 07=23 I.c7c37 

110=41 Cal. 972 (P.C.). 

(13) A I.It 1923 Mad. 04=70 1.0.405. 

(14) [1880] 12 Cal. 213. 

(15) [1911]'38 Cal. 1=0 I.C. 810. 

(10) A.I.It. 1930 Cal. 344. 

(17) [1918] 42 Bern. 550=42 I.C. 9. 


=41 I.A. 
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(10). In this case there is no evidence 
that any such option was given to him. 
There is nothing to show that the res- 
pondent adopted the benefit of the pay¬ 
ment made by the appellants. No evi¬ 
dence has been offered on this point. 
Apparently the parties did not realize 
the significance of this aspect of the ques¬ 
tion. According to the trend of the deci¬ 
sions of this Court the appellants cannot 
therefore rely on S. 70, Contract Act, in 
support of their claim for deduction ot 
the peisheush paid by them. 

In Second Appeal No. 182 of 1929 
there is a further question for decision. 
In this case the lower Court passed a 
joint and several decree against the ap¬ 
pellants with respect to the payment of the 
amount of jodi decreed against them. It is 
argued that their liability to pay the jodi 
should have been apportioned. This argu¬ 
ment cannot be accepted. In Venkata 
Subramaniam v. Rajah of Venkatagiri 

(18) it was held that 

and r ?n 3 - ram Ki ar f ordinariIy held on a single! 
To n«l d IT ble te ? ure * and agraharamdars are 

Severally liable to the zamindar for 1 

spnri dUe ° U J h ° Gntire a 8 ra karam in the ab¬ 
sence of any contract to which the zamindar is 

^h5;^ , aPP ° r V°?i ng the jodi on thG va riou S 

subdmsions of the agraharam 'made bv the 

agraharamdars inter se. The present agraha-| 

ramdars are all the descendants of the original 
agraharamdars.” ^original! 

It is not pleaded that there was any 
anangement, between the agraharamdars 
and the zamindar, and consented to by 
him, which entitles them to say that the 
jodi amount should be apportioned. The 
cases relied on by the appellant, namely 
Suryanarayana v. Sree Rajah Venkata 
Ramayya Appa Rao Bahadur (19) and 
Musafkanni Ravuther v. Doraisami (20), 
in support of their contention that the 
liability of each of the appellants should 
be limited only to the jodi proportionate- 
ly payable on the lands in his possession 
are inapplicable to the present case as the 
persons claiming apportionment in those 
cases were alienees of separate portions of 
the agraharam which-is not the case here. 
The lower Court’s decree on this point is 
therefore right and cannot beset aside. 
11ns question does not arise in the con¬ 
nected second appeal as in that case ap- 
poitionmont of the jodi was awarded in 
pursuance of the decision in Ex. 4 which 


(18) [1920] 501.0. 552. 

(19) [1928] 115 I.O. 351. 

(20) A.I.R. 1927 Mad. 931=105 1.0. 179. 
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binds the parties. In the result both the 
second appeals are dismissed with costs. 
P.R.S./m.N. Appeals dismissed. 
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Madhavan Nair, J. 

Municipal Council, Trichinopoly —De¬ 
fendant —Appellant. 

v. 

S. Venkatarama Aiyar — Plaintiff— 
Respondent. 

Second Appeal No. 328 of 1927, Deci¬ 
ded on 4th August 1930, from decree of 
Small Cause Court Judge, Trichinopoly, 
in Appeal Suit No. 35 of 1925. 

(a) Precedents — Each judgment must be 
read as applicable to its particular facts and 
is no authority of propositions logically fol¬ 
lowing from it. 

Every judgment must be read as applicable 
to the particular facts proved, or assumed to be 
proved, since the generality of the expressions 
which may bo found there are not intended to 
be expositions of the whole law, but governed 
and qualified by the particular facts of the case 
in which such expressions are to be found. A 
ease is only an authority for what it actually 
decides, and it cannot be quoted for a proposi¬ 
tion that may seem to follow logicallv from it: 
Quinn v. Leathern, (19011 A. C. 495, Foil, 

[p 57 q 

(b) Madras Municipal Act (4 of 1884), S. 
63 (1JI A—School building is exempt even if 
proprietor derives profit by conducting 
school—Madras Municipal Act (5 of 1920), 
S. 83. 

Under S. 83, Act 5 of 1920 as also under S. 
63, Act 4 of 1884, a school is exempt from 
property tax on the ground that it is a building 
used for educational purposes even though tho 
proprietor of it makes profit out of tho school 
which ho carries on in that building: A, I. R. 
1914 P, C. 20, Rel. on. (English law discussed). 

[P 58 C 1 ] 

P. Venkataramana Bao — for Appel¬ 
lant. 

K. G. Srinivasa Ayyar — for Respon¬ 
dent. 

Judgment. — This second appeal 
raises the question whether the respon¬ 
dent is exempt from the liability to pay 

property tax’’ with respect to a building 
known as Arrack Godowns” a place 
within the Municipal limits of Trichino¬ 
poly under S. 63 (l) (a) of the old Munici¬ 
pal Act 4 of 1884 and under S. 83 (a) 
present Municipal Act 5 of 

lyzu. - 

The facts are not disputed. The res¬ 
pondent is the proprietor, headmaster 
and manager of the Aryan Secondary 
bchool located in a building known as 

Arrack Godowns” at a place called 
leppakulam. Tho appellant is the Muni¬ 
cipal Council of Trichinopoly represented 


by its Chairman. The respondent pur¬ 
chased the building from the Government 
(see Ex. C) for “school purposos only” for 
the price of Rs. 4,081-4-0. The Munici¬ 
pality assessed "Arrack Godowns” to 
property tax and realized from the res¬ 
pondent Rs. 297-4-2 for the years 1917 to 
1921 by the issue of coercive process. 
The respondent claimed a refund of the 
amount from the Municipality on the 
ground that 1 Arrack Godowns” is exempt 
from taxation. The . refund being re¬ 
fused, the respondent filed the suit out of 
which this second appeal arises to recover 
the amount with interest and also Rupees 
1,000 being damages for trespass in ex¬ 
ecution of tho illegal warrant issued to 
collect tho tax in question. The District 
Munsif awarded the respondent a refund 
of all tho taxes excepting the tax relating 
to the year 1917 which was disallowed 
as barred by limitation and also Rs. 500 
as damages. This decree was confirmed 
by the Subordinate Judge. This second 
appeal has been filed by the Municipality 
against that decree. 

The claim for the refund for the year 
1917 does not now arise because the res¬ 
pondent did not file a cross-appeal in the 
lower Court against the Munsifs decree 
disallowing the claim. This second ap¬ 
peal relates only to (l) Rs. 208-10-9 pro¬ 
perty tax due for 8 half years collected 
under tho provisions of the old Municipal 
Act 4 of 1884 and (2) Rs. 58-14-2. 
property tax for two half years collected 
under the provisions of the present 
Act 5 of '1920 and also to the damages 
awarded against the Municipality. I 
shall first deal with that part of the case 
which falls under S. 63 (l) (a), Act 4 
of 1884. S. 63 (1) (a), (b) and (c) run. as 
follows: 

‘‘If the Municipal Council notify, under S. 50 
that a tax shall be levied on buildings or lands 
or both in the Municipality, the Chairman shall 
impose such tax on all buildings or lands, or 
both excepting (a) lighthouses, piers, wharves 
jetties, choultries, hospitals, dispensaries and 
other buildings or lands to the extent to which 
they are used for public, charitable or religious 
but not residential purposes, (b) burial and 
burning grounds and (c) buildings or lands be- 
longing to tho Municipal Council.” 

Under this section if the Municipality 
issues a notification under S. 50 of the 
Act it has the power to levy a tax on 
buildings or lands or both within the 
Municipality (referred to as property tax 
in the subsequent Act, that is, Act 5 of 
1920) unless the buildings or lands fall 
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within the exceptions mentioned in Cls. 
(a) (b) and (c). The respondent claimed 
exemption from the tax on “Arrack Go- 
downs” under Cl. (a) on the ground that 
the building is used for public, charitable 
pui poses as it was used for education 
which is a public and .also a charitable 
purpose. The argument of the respon¬ 
dent that the purpose is also charitable 
and on that ground also the building was 
exempt from liability to pay 7 the tax was 
overruled by both the lower Courts. In 
this Court he has tried to support the de¬ 
cree also on the ground that the building 
should be considered as being used for 
charitable purposes also. In the view 
that I take of the case it will not be 
necessary to deal with this part of the 

argument. 


The main question for consideration is 
whether the building, having regard to 
the facts of the case, can be said to be 
used for public purposes in the sense in 
which that expression is used in the Act. 
It is not denied by the appellant’s learned 
advocate that the school, inasmuch as it 
is open to all the public and it imparts 
education, is used for a public purpose; 
but his argument is that unless the buil¬ 
ding is used exclusively for public pur¬ 
poses it does not come within the term 
public purposes” as used in the section. 
In this case it is admitted that the respon- 
dent is entitled to appropriate for him¬ 
self all the profits arising from the school 
after meeting the expenses of the manage¬ 
ment, salaries of teachers, etc. though he 

says in his evidence that there has been 

fw r -°/l fc u a11 theSe years - I fc is argued 
that if the respondent makes profits for 

himself out of the institution, then though 

the purpose served by it is a public one, 

it cannot^be said to be used for ‘‘public 

purposes. Various cases, English and 
Rn?h an, ^ Wer u b /? Ughfc to my n °tice by 

both sides; but I do not propose to dis¬ 
cuss them in detail as in my opinion the 
decision of the question should largely 
depend on^the special facts of each case 
rho term public purposes” has not been 
defined in the Act. As pointed out in 
Hamahai v. Secretary of State (1) at n 
1111 (of 13 Bom. L. li.), in English deci¬ 
sions, interpretations of the term “pub¬ 
lic purposes” are not uniform and it is 
difficult to extract any general principle 
from them applicable to all cases alike. 
Mr. Ve nkataramana Rao rolies on The 
(I) [1911] 12 I. 0. 87L -- 


Queen v. The Blackfriars Bridge Com¬ 
pany (2) and The Queen v. The Harrogate 
Commissioners (3) to show that in Eng¬ 
land, in order to justify exemption from 
rateability under the Poor Relief Act, 43 
and 44 Elizabeth, Ch. 2, Ss. 1 and 2, the 
claimant had to show that the building or 
land in question was used exclusively for 
a public purpose. I may observe—and 
this has been pointed out. in the English 
decisions that the exemption is not men¬ 
tioned in the Act but it came to be re¬ 
cognized as a result of the decisions of 
Courts. These decisions, however useful 
they are in understanding the meaning-of 
the term in a general sense, do not inter¬ 
pret the expression as used in any enac- 
ment. The strongest case relied on by 
the appellant is one reported in. Mai/or, 
&c., of Essenden v. Blackwood (4). In 
that case which related to exemption from 
rateability of a race course held by the 
respondent therein in trust for a racing 
club, it was held that the land could not 
be said to be used for public purposes” 
within the meaning of S. 253, Victoria 
Local Government Act (1874), unless it was 
used exclusively for public purposes. The 
facts of that case showed that 

there was on the part of the club, according to 
the true construction of their Act, a beneficial 
enjoyment of the land beyond that of the general 
public, and a pecuniary interest in the surplus 
rents and profits of the race course after pro- 
' filing for its maintenance and use: see the 
head note.” 

0_n the strength of this decision it 
is argued that inasmuch as the res¬ 
pondent in this case derives profits 
from the school, though the public is 
benefited by it as a place of education, 
the building cannot be said to be used for 
public purposes. This decision no doubt 
supports the appellant ; but I am not 
quite sure whether the decision can be 
said to lay down a general test for the 
interpretation of the term “public pur¬ 
poses” applicable to all cases. The 
building in the case before us is used as 
a school for educational purposes, whereas 
the land in the case mentioned was used 
as a racecourse. It is difficult to say 
whether the learned Judges in Mayor fee., 
of Essenden v. Blackwood (4) would have 
applied the same considerations to the 
case if the land in it was devoted for quite 
a different purpose. In this connexion 
at tention may be drawn to the often 

(2) 112 E. li. 142ft - 

(8) 117 E. It. 741. 

(4) [1877] 2 A. 0. 574. 
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quoted observations of the Earl of Hals- 
bury, Lord Chancellor, in Quinn v. 
Leathern (5), at p. 506: 

I “There are”, said his Lordship, “two ob¬ 


servations” .which I wish to make 

and one is.that every judgment 


must be road as applicable -to the particular 
facts proved, or assumed to bo proved, since the 
generality of the expressions which may be 
found there are not intended to be expositions 
of the whole law, but governed and qualified bv 
the particular facts of the case in which such 
expressions arc to be found. The other is that 
a case is only an authority for what it actually 
decides. I entirely deny that it can be quoted 
for a proposition that may seem to follow logi¬ 
cally from it.’’ 

Obviously there is no logical con¬ 
nexion between the public purpose in 
the present case and the public purpose 
decided in Mayor, Ac., of Essenden v. 
Blackwood (4) under the Local Govern¬ 
ment Act in Victoria. In my opinion 
the decision in Mayor , Ac., of Essenden v. 
Blackwood (4), should not be applied in 
deciding this case. 

The respondent relies on the decision 
in Hamahai v. Secy of State (l) in which it 
was held that resumption by the Govern¬ 
ment to provide accommodation for 
Government officers” of land leased to a 
lessee fell within the meaning of the ex¬ 
pression “public purpose” as used in the 
contract between the parties to that suit. 
This decision was upheld on appeal by the 
Privy Council in IJamabai Foramjee v. 
Secy, of State (6). As I have already said 
the Municipal Act does not define the ex¬ 
pression und there are no decisions of this 
Court on the point. It does not seem to 
me that the legislature, when it intended 
to exempt from rateability buildings used 
for imparting education which is admit¬ 
ted to be a public purpose, intended to 
exclude only those institutions from 
which the headmaster derived no profits 
for himself. If that was the intention of 
the legislature that would have been ex¬ 
plicitly so stated. Under the present Act 5 
of 1920, as I shall presently show, when 
I deal with S. 83 of that Act, it is clear 
to my mind that the legislature exempts 
from rateability all educational institu¬ 
tions irrespective of the question whether 
the proprietor makes out of those institu¬ 
tions any private profit for himself or 
not. In the same way, I think all build- 
mgs used for educational purposes were 


(5) [1901] A. C. 495=85 L. T. 289 
139=05 J P. 708=17 T. L. R 
(0) A. I R. 1914 P. 0. 20=27 I 
1. A. 44=39 Bom. 279. 


W. R. 
20=42 


intended to be exempted from payment of 
the Municipal tax under S. 63 (1) (a) 
also. I find from the evidence of Moulvi 
Syed Murthuza Sahib Bahadur, M. L. A., 
P. W. 5 in this case, that institutions 
similar to this in the same Municipality, 
namely the St. Joseph’s College, the Na¬ 
tional College, Bishop Hebbar College 
and School, the Hindu Secondary School 
and the Islamia Secondary School, during 
the days it was in his management, were 
enjoying exemption and were not made to 
pay any property tax. I am referring to 
this evidence only to show how, in 
applying this section, the intention of the 
legislature was generally interpreted by 
the Municipality. I am unable to up¬ 
hold the argument of the appellant on 
this point. In this view it is not neces¬ 
sary to discuss the question whether the 
school carried on in “Arrack Godowns” 
comes within the description of charit¬ 
able institutions and can claim on that 
ground exemption from rateability. In 
my opinion the tax collected under Act 
4 of 1884 from the respondent was rightly 
ordered to be refunded by the lower 
Courts. 

Coming now to the propriety of the 
collection of the tax of 11s. 58-14-2 under 
Act 5 of 1920 we have to construe Cl. (a). 
S. 83, of that Act which says that the 
following buildings and lands shall be 
exempt from property tax. 

“Places set apart for public worship and either 
actually so used or used for no other purpose 
choult.es huildmgs used for educational pur¬ 
poses and libraries and plavgrounds which are 
open to the public and from which no income 

is derived. 

It will he observed that under this Act 
all the exemptions are grouped together in 
a separate section. It is argued by the 
learned advocato for the appellant, in 
Cl. (a), the descriptive clauso “which are 
open to the public and from which no 
income is derived” applies to buildings 
used for educational purposes and libra¬ 
ries and playgrounds alike and since 
income is derived from “Arrack Godowns” 
the building does not fall within the ex¬ 
ception and is clearly subject to property 
tax. I cannot agreo with this construc¬ 
tion of the clause. If this is the correct 
sense in Which that part of the clauso 
should be understood, then I can find no 
justification for the use of the word “and” 
between “purposes and libraries”. If the 
legislature wanted to interpret that part 
of . Cl. (a), in the sense contended for 
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by the appellant’s learned advocate then 
the first “and’' between “purposes and 
libraries” would have been dropped re¬ 
taining only the “and” between ' libraries 
and playgrounds”; but that has not been 
done. In my opinion, the words in 
sub-S. (a), ‘ which are open to the public 
and from which no income is derived” 
are referable according to the natural con¬ 
struction of the words only to ‘libraries 
and playgrounds’ and not to buildings 
used for educational purposes. It is 
therefore clear under S. 83 of the present 
Act that Arrack Godowns’ is exempt 
from property tax on the ground that it 
is a building used for educational pur¬ 
poses even though the proprietor of it 
makes profit out of the school which he 
carries on in that building. I would 

therefore hold that this sum of Rs. 58-14-2 

•> 

also was rightly ordered to be refunded 
by the lower Courts. 

The next question relates to damages. 
In awarding damages the lower Courts 
have considered the conduct of the 
Municipality and the circumstances 
relating to the collection of the tax. 
The concurrent findings of the lower 
Courts as regards the liability to pay 
damages and the amount are based on the 
evidence in the case. I do not see suffi¬ 
cient reason to interfere with the findings 
of the lower Courts on these points. In 
the result the second appeal is dismissed 
with costs. 

P.R.S./m.N. Appeal dismissed. 
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Ramesam and Cornish, JJ. 

V . Narasimha Iyengar —Appellant. 

v. 

Official Assignee of Madras and others 
—Respondents. 

Original Side Appoal No. 14 of 1929, 
Decided on 17th January 1930, from 
judgment of Beasley, J., D/- 11th Decem¬ 
ber 1928. 

(a) Limitation Act, S. 10 — Directors of 
companies are not trustees for specific pur¬ 
pose. 

Directors of companies are not trustees in 
whom the property of the companies has be¬ 
come vested in trust for any specific purpose 
within the meaning of S. 10 : 18 Bow. 119, 

Foil. ; A. I. R. 1928 Mad. 578, Exrl. and 
A. I. II. 1920 Mad. 109, Dial. ‘ [P 59 C 1] 

(b) Companies Act, S. 235—Winding up 
order does not give right to liquidator to 
enforce time barred claim. 

It is impossible to hold that a liquidator 
acquiros a new right from the winding up 
order to enforce against tho directors a claim 


which had already become time barred : 
A. I. R. 1927 hah. 433, Foil, and A. I. R. 1925 
All. 519, not Foil. [P 61 C 23 

V. Iiadhakrishniah — iov Appellant. 

T. M. Krislinasivami Iyer , K. Nara¬ 
simha Iyer , 5. E. Sankara Iyer,'N. Siva « 
ramakrishna Iyer, S. Parthasarathy 
and V. K. Thiruvenkatachariar —for Res¬ 
pondents. 

Ramesam, J. — This is an appeal 
against an order of our brother Beas¬ 
ley, J., as he then was, dismissing an 
application of the Official Liquidator of 
the City Hygienic Milk Supply Co. Ltd., 
under S. 235, Companies Act, for an 
order compelling the directors of the 
company to pay certain amounts by way 
of compensation in respect of their acts 
of misfeasance, etc. Two points were 
raised before the learned Judge and both 
were decided against the applicant. The 
Official Liquidator appeals. 

In appeal the two points that arise 
are : (l) whether directors of com¬ 

panies under the Companies Act are 
trustees for the purpose of S. 10, Lim. 
Act; and (2) if they are not trustees, 
from what date does limitation run. 

Taking up the first point, it is now 
clear that, even in England in spite of 
occasional use of loose expressions to the 
contrary, it is now settled that directors 
of companies are not trustees. In In re, 
Forest of -Dean Coal Mining J3o. (l) 
Jessel, M. R., said at p. 451 : 

“ Directors havo sometimes been called trus¬ 
tees, or commercial trustees, and sometimes 
they have been called managing partners. 

and at p. 453 : 

They are no doubt trustees of assets which 
havo come into their hands, or which are 
under their control, but they are not trustees 
of a debt due to tho company.” 

In Flitcroft’s case (2), Bacon, V. C., 
no doubt said : 

“ That the relationship of trustees and costi 
uo trust subsists between tho director of Joint 
tock Companies and tho shareholders, I do not 
entertain the slightest doubt.” 

But this statement is inconsistent 
with the remarks of Lord Justices in tho 
Court of appeal and with later special 
judicial opinions. On appeal in the 
same case Jessel, M. R., said: “ If direc¬ 
tors who are quasi trustees for the com¬ 
pany, etc.” Brott, L. J.; said : They 

are trustees for tho company not for the 
individual shareholders.” But even this 
statement is too wide. Cotton, L, J., 

(1) [1879] 10 Ch. D. 450. 

(2) [1882] 21 Ch. D. 519. 
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said : “ They have misapplied funds as 

to which they stood in the position of 
trustees.” In In re, Fame Electric Ac¬ 
cumulator Co. (3), at pp. 150 and 151, 
Key, J., says : 

“ They certainly are not trustees in the sense 
of those words as used with reference to an in¬ 
strument of trust, such as a marriage settle¬ 
ment or will. One obvious distinction is that 
the property of the company is not legally 
vested in them, etc.” 

In In re Lands Allotment Co. (4), 
Kay, L. J., says, at p. 639 : 

“ As directors they are not trustees at all. 
They are only trustees qua the particular pro¬ 
perty which is put into their hands or under 
their control, etc.” 


Lindley, L. J., says: " Although 
directors are not properly speaking trus 
tees,” etc. In In re City EquitabU 
Fire Insurance Co. (5) Romer, J., ob 
serves: To say that directors are trus¬ 

tees is a wholly misleading statement.’ 
It is unnecessary to refer to English de¬ 
cisions at greater length, for all that we 
are concerned with is whether they 
are trustees for the purpose of S. 10 
Lim. Act. 

In Kathiawar Trading Co. v. Vira- 
chand Dipchand (6) it was held by Sar- 
gent, C. J.* and Bayley, J., that directors 
of companies are not trustees in whom 
the property of the companies has become 
vested in trust for any specific purpose. 
I entirely agree with this decision. It 
is contended that the purposes of the 
company are specific purposes within the 
meaning of the section. The purposes ol 
the company are too wide and far from 
being specific, one would say they are 
very general purposes and even then 
it is doubtful whether it can be said 
that the property of the company is 
vested in the directors. Two decisions 
have been referred to by the learned 
advocate for the appellant as somowhat 
weakening the decision in Kathiawar 
trading Co. v. Virachand Dipchand (6), 
These ar Q Kishtappa Chetty v Lakshmi 
Ammal (7) and Pachayappa Chetty v. 

sl?L a 7Jr a \ {8) - 1 nothing tc 

cases but decis,ons in these 

——*- -think that the statement of 

(3) [1889] 40~Ch7DrT4T^8T~WM^ 

59 L. T. 918=87*W R 5 i 8 ifi-i J Vr Ch, oo 8= 

141 T " ^- g ^=7 
LnsoVi™ L - T ‘ 286=42 W - R ' 

(5) [1925] 1 Ch. 407. 

(6) [1894] 18 Bom, 119. 

(7) A. I. R. 1923 Mad. 578=72 I C 842 

'si A. 1. H. 1920 Mac*. 10 g = 9l I. 0 . 67?.' 


Schwabe, C. J,, in tlie former of these 
cases namely r , wherever there is control 
over money there is an express trust, a 
statement probably based upon the obser¬ 
vations of Lord Esher, M. R. in Soar v. 
Asliwell (9), must be understood in the 
light of the other judgments of the Court 
C)f appeal in that case which show that 

control (in Lord Esher's judgment) 
must be regarded as synonymous with 
vesting. As to the decision in Pachay¬ 
appa Chetty v. SivaJcami Ammal (8) the 
facts are very plain and there is an ex¬ 
press trust. I do not think that the re¬ 
marks in these decisions affect the deci¬ 
sion in Kathiaivar Trading Co. v. Vir- 
chand Dipchand (6) witli which I entirely' 
agree. It follows therefore that directors 
can plead limitation. 

Coming now to the second point: the 
question really turns upon whether en¬ 
tirely' new rights with a new cause of 
action arises on the winding up of a com¬ 
pany. That for certain purposes new 
rights may be conferred by' the winding 
up of a company, there can be no doubt. 
One such well known case is the liability 
to pay calls as a contributory. Both 
English and Indian authorities are very 
clear on this matter; but it does not 
follow from this that the right of a liqui¬ 
dator under S. 235 is a case of a new 
right accruing by reason of the winding up. 
The corresponding section of the English 
Act of 1862 is S. 165 and it has been held 
by the House of Lords in Cavendish Ben - 
tinck v. Fenn (10) that that section creates 
no new rights but only provides a sum¬ 
mary and efficient remedy. So also in the 
City Equitable Fire Insurance Co.’s case 
(5), Pollock, M R., said: 

“ That section deals only with procedure and 
docs not give any new rights. It provides -a 
summary mode of enforcing existing rights; and 
I think that is abundantly shown by the Coven¬ 
try and Dixon's case ( 11 ), etc.” 

In the last case James, L. J., observed: 

I am of opinion that that section does not 
create any new liability or any new right, but 
only provides a summary mode of enforcing 
rights which must otherwise have been enforced 
by the ordinary procedure of the Courts.” 

So far as contributories are concerned, 
we have got a specific section fixing the 
time when the amount is payable. S. 159 
sa ys that a contributory shall pay at the 

(9) [1893] 2 Q. B. 390=4 R. 602=69 L. T. 
585=42 W. R. 165. 

(10) [1887] 12 A. C. 652=57 L. J. Ch. 552=57 
L. T. 773=36 W. R. 441. 

(11) [1880] 14 Ch. D. 660=42 L. T. 559=28 W. 
R. 775. 
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time when calls are made for enforcing 
liability. Naturally limitation runs from 
the time when calls are so made. We 
have no corresponding section in the 
case of liability for misfeasance under 
S. 235. On this matter two'decisions of 
two Indian High Courts are in con¬ 
flict, the decision in In the matter of 
The Union Bank Allahabad (12) and 
the decision in Bhim Singh v. Basheshar 
Nath (13), which follows an earlier deci¬ 
sion of the Punjab High Court. Agreeing 
with the learned trial Judge, I think we 
should prefer to follow the decision of the 
Punjab High Court. 

If the cause of action arises from the 
time when the misfeasance was commit¬ 
ted, it is admitted that the application 
is barred whether Art. 36 or 120 applies. 
It is unnecessary to consider that ques¬ 
tion in this case. 

Mr. V. K. Thiruvenkatachariar appear¬ 
ing for one of the directors argued that it 
is not all misfeasance for which directors 
may be liable under S. 235. This might 
bo so; but it is unnecessary to consider 
this point in this appeal. The appeal 
fails and is dismissed with costs. 

The learned Judge has given leave to the 
Official Liquidator to appeal and has au¬ 
thorized him to incur the expenses of the 
appeals from the assets of the company 
and we need not pass any further order 
as we agree with the discretion exercised 
by him. There will be one set of costs 
to the respondent. 

Cornish, J. —S. 10, Lim. Act is found¬ 
ed upon the oquitable doctrine explained 
by Bowen, L. J., in Soar v. Ashwell (9), 
that: 

time (by analogy to the statute) is no bar in 
the case of an express trust, but that it will bo 
ft bar in the case of a constructive trust.’’ 

In my judgment it is settled by Ka¬ 
thiawar Trading Co. v. Vircliand Dip - 
chand (6), and the English authorities 
there cited that a director of a Joint 
Stock Co. is not, in the language of S. 10, 

** ft person in whom property has become vested 
in trust for any specific purpose.” 

And a series of later English authori¬ 
ties confirms this view of the position of 
a director. In Flilcroft's case (2) at 534 
Jessel, M. It., described directors as quasi 
trustees. In Soar v. Ashwell (9), Kay, 
Li. J., observed: 

Generally speaking a person who is not an 
(12) A. I. R. 1925 All. 610=88 I. 0. 785=47 
All.. GG9. 

<18) A. I. R. 1927 Fifth. 488=100 I. 0. 907=8 
Lull. 1G7, 
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appointed trustee and whom it is sought to 
affect with a trust by reason of his conduct is 
not a trustee at all, although he may be liable 
as if ho were, which is commonly expressed by 
saying that he is not an express but ft construc¬ 
tive trustee.” 

And in In re Lands Allotment Co. (4), 
Lindley, L. J.. said: 

Although directors are not properly speak¬ 
ing trustees, yet they have always been consi¬ 
dered and treated as trustees of money which 
comes to their hands or which is actually 
under their control; and ever since joint 
stock companies were invented, directors have 
been held liable to make good moneys which 
they have misapplied upon the same footing as 
if they were trustees, Kay, L. J., in In re, 
Faure Electric Accumulator Co. (3), p. 150,” 

has pointed out an obvious distinction 
between the directors and express trus¬ 
tees, viz. that the property of the com¬ 
pany is not legally vested in the directors. 
That the property and the company does 
not become “vested” in the directors by 
reason of such property being under their 
control, is also made clear by.the autho¬ 
rities referred to in Kathiawar Trading 
Co. v.Vircharid Dipchatid ( 6). The dictum 
of Schwabe, C. J., in Kishtappa Chetty 
v. Lakshmi Ammal (7), that the word 
“vested” in S. 10, Lim. Act “does not 
mean anything more than properly 
having control of the property” is op¬ 
posed to those authorities and appears to 
have been expressed without those autho¬ 
rities having been brought to his notice. 
Nor can it be said that the entrustment 
of the company’s moneys to the directors 
for the general purpose of carrying on 
the business of the company is an entrust- 
raent for a specific purpose within the 
section. In Khaw Sim Tek v. Chuah Haoi 
Guoh Neoli (14) at p. 126 their Lordships 
of the Judicial Committee, discussing a 
Limitation Ordinance similar in terms 
to the language of S. 10 of the Indian Act 
stated : 

“ A specific purpose, within the meaning .of 
S. 10 must bo a purpose that is either actually 
and specifically defined in the terms of the 
will or the settlement itself, or a purpose 
which, from tho specified terms, can bo cer¬ 
tainly affirmed.” 

It is clear upon those authorities that 
tho directors in the matter before us can¬ 
not be regarded as express trustees, and, 
if they are not express trustees, S. 10, 
Lim. Act, does not operate to deprive 
them of their right to rely on any avail¬ 
able provision or article in the Act as a 
bar to the liquidator’s claim. 


(14) [1922]1 A C. 120. 
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The question then is, whether a bar is 
furnished either by Art. 36 or Art. 120 of 
the Act, thes3 being the only articles 
which are suggested as having any appli¬ 
cation to the case. Admittedly, if the 
starting point of limitation is the alleged 
acts of misfeasance.or breach of trust by 
the directors, the remedy would be barred 
whichever article governed it. But it has 
boen contended by the learned counsel 
for the liquidator that the winding up 
order is the starting point of the liqui¬ 
dator’s right of applying to the Court 
under S. 235 (f), Companies Act 7 of 1913. 
Reliance for this proposition is placed on 
In the matter of the Union Bank, Allaha¬ 
bad, Ltd., where this view prevailed, and 
the reasons for it are given by Mukerjee, 
J., at p. 693 of the judgment as follows: 

“The claim is by the liquidator, who hid no 
existence at the dates on which the amounts 
claimed are alleged to have been misspent. If 
the liquidator is given permission by" the law 
to claim these moneys, certainly it would bo 
unfair aud unjust to say that tho claim became 
time barred before he came into existence.” 


But, with all respect, it may be pointec 
out that the right of application to tin 
Court given by S. 235 is not confined tc 
the liquidator ; it is given to a creditoi 
and to contributories. And if creditor: 
of a company or the shareholders, wh< 
are expected to be alive to their interests 
choose to allow remedies which might b< 
open to them in respect of losses 
butable to misfeasance by the director: 
to become time barred, it seems to mi 
that neither fairness nor justice require: 
that after the company has been orderet 
to be wound up, the liquidator shall havi 
the right to enforce those remedies againsi 
the directors for the benefit of the credi 
tors and contributories. It is howevei 
unprofitable to speculate upon the reason 
ableness of this particular aspect o 
S. 235, because it has been most authori 
tatively settled that the corresponding 
provision in S. 215 of the English Act, th« 
Companies Consolidation Act, 1908, is i 
procedure section only and gives no nev 
rights : see In re City Equitable Fir, 
{durance Co. (5), Sir Earnest Pollock 
, s . ay ® Wlth reference to this section 

tim I «fw fl St # Il‘ y, t hOUghlhi8 ' 8 Dofc th ° firs 

time that it has boen said, that that sectioi 
deals onl) with procedure and does not givo an' 
new rights. It,-provides a summary mode o 
enforcing existing rights.” 

To the same effect is the judgment o 
Sir gent, L.J., p. 527. This ruling is deci 
sive of the question, and has been regar 


ded as conclusive of it by a Bench of the 
Lahore Court in Bhirn Singh v. Bisheswar 
Singh (13). In my opinion therefore it is 
impossible to hold that the liquidator 
acquired a new right from the winding up 
order to enforce against tho directors a 
claim which had already become time 
barred whether under Art. 36 or Art 120, 
Lim Act. I think that the judgment of 
Beasley, J., should be upheld and that 
this appeal fails. I agree to the order of 
costs preferred by my learned brother. 

P.R.S./m.N. - Appeal dismissed. 
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Venkatasubba Rao, J. 

Gordon Woodroffe & Co. —Plaintiff. 

v. 

D. N. Radhakrislina —Defendants. 

Civil Suit No. 461 of 1926, Decided on 
26th August 1930. 

la) Contempt — Court — Auctioneer using 
sale proceeds and failing to deposit them is 
guilty of contempt. 

W&ere an auctioneer appointed by tho Court 
failed to deposit the sale-proceeds even after 
repeated adjournments granted to him and used 
the money for his own purposes, the auctioneer 
has committed a flagrant violation not only of 
the duty imposed upon him by the rules but 
has also d : sobeyed the successive orders made 
by the Court. In these circumstances he is 
guilty of contempt. [P 62 C 2] 

(b) Madras 'High Court (Original Side 
Rules', O. 21, R. 5—Person in contempt— 
Court can attach property before term of 

mprisonment expires. 

Under the Original Side Rules, O. 21, R. 5, 
the Court can attach the property of tho person 
in contempt even before the term limited in the 
warrant of imprisonment expires. [P 61 C 2) 

(c) Madras High Court—Powers in.cases of 
contempt are same as those of English Courts. 

Sequestration may issue after the man in 
contempt has been committed to jail, although 
the term of imprisonment has not expired. In 
such a case, sequestration could issue concur¬ 
rently with attachment by way of double pro¬ 
cess. The High Court is invested with these 
powers of the English Courts : (English Cases 
referred.) [P 63 C 2) 

(dl Interpretation of Statutes—High Court 
rules—Rules depriving High Court of juris¬ 
diction must be strictly construed. 

Rules of tho High Court, which limit or 
extend common law rights must be expressed in 
clear unambiguous language, such as those 
which take away the jurisdiction of the High 
Court of justice. • [P 64 C 2] 

(e) Interpretation of Statutes—High Court 
rules—Existing rights or law is not repealed 
or modified unless contrary intention is dear. 

No rule of the High Court opentes to repeal 
or modify the existing law, whether common 
or statutory, or to take away rights which 
existed before the rule was passed, unless the 
intention is clearly expressed or necessarily 
implied. [P 64 C 2] 
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Advocate-General — for the Crown. 

T . Badhakrishnaj/i/a — for Auctioneer. 

Sell — for Plaintiff. 

Judgment.- 10th August 1930—The 
notice calls upon Mr. Ranganatham Naidu 
of Messrs. Dowden Sc Co., to show cause 
why lie should not be committed for con¬ 
tempt. He appears and has been exa¬ 
mined. He says that he is the sole pro¬ 
prietor of Messrs. Dowden Sc Co. It is 
immaterial for the present whether this 
statement is true or not. Messrs. Dow¬ 
den & Co., used to be frequently appointed 
by the Court, auctioneers to sell proper¬ 
ties. In this case, when the sale pro¬ 
clamation was settled the Master ap¬ 
pointed them auctioneers to sell certain 
properties in execution of a mortgage 
decree. Mr. Ranganatham Naidu admits 
that the properties were sold by him in 
May 1930, and that he in due course re¬ 
ceived the sale proceeds. It was his ob¬ 
vious duty to have brought the money 
into Court. He failed to do so and the 
only excuse he is able to offer is that the 
Court was then closed. As the Master 
points out, this did not prevent him from 
bringing in the money. In any case it 
could have been brought on 14th July 
when the Court re-opened after the long 
recess. Again he made default and he 
swore to an affidavit on that day con¬ 
taining a report of the sale. Though it 
was sworn on the 14th, it was filed in 
Court only on the 18th. The case came 
up before the Master for the sale being 
confirmed and he discovered that the 
money had not been paid. After some 
adjournments Mr. Ranganatham Naidu 
finally declared before the Master on 28th 
July that he used the money for his own 
purposes, having utilized it in payment 
of his own creditors described in the 
Master’s proceedings as Multanese credi¬ 
tors. Several orders were 'made by the 
Master requiring Mr. Ranganatham Naidu 
to bring in the money and owing to his 
continued default the case was posted 
before the Court. As it was represented 
to mo that if time was granted the money 
would .be forthcoming, I adjourned the 
case, I think, four times. I gave him 
every opportunity to fulfil his obligation 
and all ho is able to say today is, that if 
another adjournment is granted money 
may he forthcoming. In his evidence ho 
says that his liabilities far exceed his 
assets, and if that is true there is very 
little possibility of the money coming in. 


Whether the statement in regard to his 
financial position is true or not, I need 
not at present inquire. Mr. Rangana¬ 
tham Naidu has committed a flagrant 
violation not only of the duty imposed 
upon him by the rules but has also dis¬ 
obeyed the successive orders made by the 
Master and by the Court. In these cir¬ 
cumstances he is guilty of contempt and 
he shall stand committed to prison for a 
term of six months from this date, unless 
he shall at any time before the expiration 
of that term, comply in all respects with 
the order for payment and purge himself 
of the contempt, in which case, he may 
apply for his discharge from imprison¬ 
ment : see for the form of the order Oru- 
ganti Venkataratnam v. K.Desikachari (1). 

The notice issued to Mr. Ranganatham 
Naidu directs him to show cause not only 
why he should not be arrested but also 
why his properties should not be attached. 
As the learned Advocate-General has not 
been able to be present to day I adjourn 
this part of the motion to tomorrow. 

It only remains to add that these pro¬ 
ceedings were taken by the Court suo 
motu, as Mr. Sell who appears for the 
plaintiffs in the case, not being sure of 
his legal position, did not desire to take 
any part in them. As Mr. Ranganatham 
Naidu is in Court, I direct the bailiff to 
take him into custody. 

%0th August 1930—Place the party in 
contempt in Cl. B. 

25 th August 1930—I am asked‘to 
postpone delivering my judgment regard¬ 
ing attachment of properties, till to¬ 
morrow as the party in contempt has 
made arrangements to pay the money 
into Court before then. Let him be 
brought up to Court today. 

26th August 1930—I adjourned this 
motion for considering the question whe¬ 
ther the properties of the person in con¬ 
tempt could be attached. I directed 
notice to the Advocate General and have 
had the advantage of hearing his argu¬ 
ment. Mr. Radhakrishnayya, the coun¬ 
sel for the party, contends that under 
the Original Side Rules, O. 21, R. 5, the 
Court cannot attach the property of the 
person in contempt until the term limited 
in the warrant of imprisonment (the period 
of six months in the present case) expires. 

It is the soundness of this contention 
that requires to be examined. The ques- 
ti on is. What is the power possessed by 
(1) [1919J 52 I.C.-448. 
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the High Court in regard to contempt 
independent of th9 Original Side Rules ? 
Secondly, can such power be curtailed 
by the rules, in any event has it been 
so curtailed? As I shall show pre¬ 
sently, the High Court has inherited the 
powers of the old Supreme Court, which 
in its turn, possessed the same power and 
authority as the Courts in England. 
What then was the extent of the jurisdic¬ 
tion and power of the English Courts ? 
In Perryman v. Dinliam (2), the defend 
dant having been committed to the Fleet 
for not performing a decree, a sequestra¬ 
tion was granted and the plaintiff was 
put into possession of tHo lands. The 
defendant objected that, he being in 
prison, the writ, amounting as it did to a 
double execution, was bad. This conten¬ 
tion was overruled. In Trigg v. Trigg 
(3), the defendant being in contempt for 
not producing certain deeds, was taken 
on an attachment and turned over to the 
Fleet ; nevertheless, a sequestration was 
ordered to issue against him. In Dent v 
Dent (4). it was held that the Court had 
power to grant a sequestration, although 
no attachment had been issued. The 
questmn was more fully considered in 
Miller v. Miller (5). It was argued in 
that ease that it was the universal rule 
in the Courts of Equity that before an 
order of soquestration was made, it should 
be preceded by the issuing of a writ of 
attachment. The learned Judge overruled 
contention observing : 

ft '*! 1 !? v ,° 1 f °^ od int ° the cas C3 and I do not 
stated.” h ' 8 praCt,ce is 80 universal as 

The observations of Sir'R. T. Kinder- 
sley in In re The East of England Bank 
TfVv clfccK * *. n fc k° judgment : 

wit , pract,ce is that in order to obtain a 
Lhf frustration, you must first get a writ 

S oST" ’ thc «Rect is that there is no 

son^ eq ?° 3trat,0n inthe case of per- 

m, h ° are not ^sident in England.” P 

I he attachment referred to in this case 
mi* coulso » the attachment of person. 

rh.s case was followed in Allen v. Allen 

1C. Daniel states the law thus: 


( 3 ) 

<■*) 
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I™ ^ 3 . 2 1=21 E.R. 291. 


[1807] 1 P. & D. 300=30 L I P v 
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(5) [1870] 2 P. it D. 54=39 LT v , • 

22 L.T 418=18 W.R. 5R 5 L J - »“*■ ' 
(0) 10 Jnr. (n.s.) 1003. 

(7) [1885] 10 P. A p. 187=5i L j ,, 77 

W.R. 820. n 


person either could not be arrested upon the 
process, or, having been arrested, remained in 
prison without prying obedience to the Court, 
to issue a writ of sequestration, directing the 
commissioners therein named to sequester the 
personal property of the defendant and the 
rents and profits of his real estates, and to keep 
him from the enjoyment of them, till he had 
cleared his contempt : Daniel's Chancery Prac¬ 
tice, Edn. 8. Vol. 1, p. 7S9.” 

The writ of sequestration referred to 
in the English books corresponds to 
what is known in this country as attach¬ 
ment of property. It is thus described 
in Edwards on Execution : 

The process of sequestration is a writ di¬ 
rected to certain persons, nominated by the 
person prosecuting the judgment or order, 
empowering them to enter upon the real’ 
estate of the disobedient person, and to receive, 
sequestrate, and take the rents and profits 
thereof, and also his personal estate, and keep 
the same under sequestration in their hands 
until he shall have performed the act required 
and cleared his contempt, 1888 Edn., p. -208.” 

The authorities I have cited show, that 
sequestration may issue after the man 
has been committed to jail, although the 
term of imprisonment has not expired.; 
In such a case, sequestration could issue 
concurrently with attachment by way of 
double process. 

This then was the extent of the power 
possessed by the English Courts. The 
High Court is invested, as I shall show, 
with the same authority and jurisdiction. 

The Supreme Court at Madras was 
established by the Charter of 26th De¬ 
cember 1800. By Cl. 5 of that Charter, 
a Court of record was constituted, to 
be called the Supreme Court of Judi¬ 
cature at Madras. By Cl. 8, that 
Court was invested with jurisdiction 
similar to the jurisdiction of the King’s 
Bench in England. In the same way,°it 
was also invested with the -equitable 
juiisdiction of the kind possessed by the 
Court of Chancery. Cl. 31 of the Charter 
after enacting that the Supreme Court 
shall be a Court of Equity, proceeds to 
declaio that it shall have the same power 
as the Court of Chancery in Great Britain, 
to administor justice and to compel inter 
alia obedience to the decrees and orders of 
the Court. The same clause very clearly 
provides that the Supreme Court shall 
exercise this power, as far as possible, in 
the same manner and to the same ex¬ 
tent, as the High Chancellor of Great 
Britain. Thus the power of the Supremo 
Court to punish for contempt was exten¬ 
sive as that possessed by the Court in Eng- 
lund. The High Court has inherited this 
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power of the Supreme Court. S. 1, High 
Courts Act of 1861, says that it shall be 
lawful for His Majesty by Letters Patent 
to establish a High Court of Judicature at 
Madras. S. 8 provides that upon the 
establishment of such High Court, the 
Supreme Court and the Court of the 
Sudder Adawlut and Fouzdarry Adawlufc 
shall he abolished. S. 9 deals with the 
jurisdiction and powers of the High 
Courts. It provides inter alia, that, save 
as by such Letters Patent may he other¬ 
wise directed and without prejudice to 
the legislative powers of the Governor- 
General of India in Council, the High 
Court to he established shall have and 
exercise all jurisdiction and every power 
and authority in any manner vested in 
any of the abolished Courts at the time of 
their abolition. 

In pursuance of this Act, a Letters 
Patent was issued and while it recites in 
its preamble the provisions of S. 9 it 
does not restrict the power and juris¬ 
diction of the High Court to punish 
for contempt. Nor has its power and 
authority, in so far as it is material to 
the present purpose, been curtailed or 
affected by any enactment of the Gover¬ 
nor-General in Council. Finally, S. 106, 
Government of India Act, which repeals 
the High Courts Act, provides that the 
several High Courts shall have all such 
jurisdiction, powers and authority as are 
vested in them at the commencement of 
the Act The result is, that the High 
Court has the same power in this respect as 
was possessed by the old Supreme Court. 

The next question that arises relates 
to the effect of O. 21, R. 5 of the Original 
Side Rules. It is under Cl. 37, Letters 
Patent, and Ss. 122 and 129, Civil P. C , 
that the High Court is empowered to 
frame rules. It is in respect of proceed¬ 
ings in civil cases that power to make 
rules is conferred by these provisions. It 
has been suggested that the present mo¬ 
tion to commit for contempt is a criminal 
matter and that the rules made by the 
High Court in so far as they deal with 
matters of criminal nature are ultra 
vires. It is unnecessary to discuss this 
position, nor the cases, such as, O'Shea v. 
O'Shea (8), that have been cited on the 
point. I shall assume without deciding, 
that 0.21, R. 5 of the Original Side Rules 
is intrp. vires. Then, anothor question 

(8) 15 P. & D. 59=69 L. J. P. 47=62 

L.T. 718=88 W.R. 874=17 Cox.0.0. 107. 
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arises The power that is conferred in 
regard to making rules is in respect of 
regulating procedure. If R. 5 has the 
effect of restricting the power of the 
nigh Court as suggested by the party’s 
counsel, can it be treated merely as a 
rule of procedure ? As I have come to 
the conclusion that, on its true construc¬ 
tion the rule has no such effect, it is un¬ 
necessary to decide this point. R. 4 pro¬ 
vides that the Court may commit the 
person in contempt to jail for such a 
limited time as it thinks fit. R. 5 then 
goes on to say that if at the end of the 
time limited in the warrant of imprison¬ 
ment, the party persists in his disobedi¬ 
ence, his property may be attached. The 
question is: What is the effect of this 
rule ? It merely enacts that, on the ex¬ 
piry of a certain period, the Court may 
issue a certain process. This shows how 
the discretion of the Court may ordinarily 
be exercised. In my opinion, no greater 
effect should be given to this rule. It 
would be wrong to hold by mere infer¬ 
ence, that the power which the Court un¬ 
doubtedly possesses is taken away: 

“Statutes which limit or extend common law 
rights must be expressed in clear unambiguous 
language, such as those which take away the 
jurisdiction of the High Court of Justice” 27: 
Hals. p. 150.” 

“No statute operates to ropeal or modify the 
existing law, whether common or statutory, or 
to take away rights which existed before the 
statute was passed, unless the intention is 
clearly expressed or necessarily implied: p. 167.” 

Hero wo are not dealing with a statute, 
but with a rule made by the High Court, 
and these maxims apply with greater 
force. It is no.t only natural but proper 
to construe the rule in question, in the 
sense that it is merely regulative of the 
discretion which undoubtedly vests in this 
Court. I have therefore come-to the con¬ 
clusion that attachment can issue against 
the property belonging to the party, al¬ 
though he is still in jail. I was accordingly 
about to direct attachment but the party 
has cleared his contempt by paying the 
amount to the plaintiff’s attorneys. They 
have reported satisfaction of the decree to 
the extent of Rs. 34,975, the ontire sale 
proceeds (I having disallowed the party 
in contempt not only the auctioner’s re¬ 
muneration but also his charges for actual 
expenses incurred). The contempt having 
been cleared, there is no further need to 
attach his properties. 

p.R.s./m.n. Order accordingly. 
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ment. The United Refineries, Burma Ltd., 
respondent 2, was an incorporated com¬ 
pany formed in 1920 by the Indo-Burma 
Oilfields Ltd. and the Yomah Oil Co., Ltd , 
who were both engaged in the production 
of crude oil in Burma, for erecting, main¬ 
taining and operating a refinery for crude 
petroleum oil and marketing the products 
of such refinery, and it had its registered 
office in Burma. Frank Johnson, Sons 
& Co., Ltd., respondent 1, who apparently 
did business both at Rangoon and 
Calcutta, had been appointed the sole 
selling agents in India of the petrol and 
other products which might bo produced 
by respondent 2. The agreement which 

we have to consider was in writing and 
entered into on 12th December 1921 bet¬ 
ween the present insolvent and respon¬ 
dent 1, the latter acting as selling agents 
of respondent 2. It consisted of two 
memoranda, by the first of which Kan- 
cherla Krishna Rao undertook to purchase 
debenture stock in the Indo-Burma Oil 
Fields Ltd., for £20,000, and respondent 
1, in consideration thereof, appointed him 
as the sole distributing agent for the sale 
of the products of respondent 2, in the 
presidency of Madras including its Native 
States, French possessions and the colony 
of Ceylon, for a period of ten years. 
Memorandum 2 laid down and defined 
the forms of this agency and fixed the 
lights and liabilities of the parties there¬ 
to in detail. 

R is common ground that Kancherla 
Krishna Rao paid for the debentures 
undertaken to be purchased by him but 
no products of respondent 2 were sent to 
him for sale It was alleged on behalf of 
respondent 2 and not disputed by the ap- 
peHant, that, for some reason, respondent 
2 was unable to produce and did not pro¬ 
duce any petrol or other products on any 
commercial scale. The question now 

emeiges and it is the only one argued 

before us, whether Kancherla Krishna 

Rao was, and the appellant, who now re- 

piesents him, consequently is, entitled to 

hold both or either of the respondents 

liable in damages for their omission or 

failure to supply him with the products 

for the sale of which he obtained the sole 
agency. 

Now, the primary question of liability 
undoubtedly turns on the construction of 
the written agreement above referred to 
And that agreement, notwithstanding its* 
formal and detailed nature, does not con- 
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CURGENVEN AND 

Bhashyam Ayyangar, JJ. 

Official Assignee of Madras —Appel¬ 
lant. 

v. 

Frank Johnson , Sons & Co. Ltd. and 
another —Respondents. 

Original Side Appeal No. 41 of 1928, 
Decided on 28th July 1930, from judg¬ 
ment of Waller, J., D/- 6th February 
1928, in Insolvency Application No. 431 
of 1924. 

(a) Contract — Construction — Stipulation 
cannot be implied because it is reasonable— 
Implication can be made if it is necessarily 
intended. 

The principle is well settled that astipula¬ 
tion not expressed in a written contract should 
not bo implied merely because the Court thinks 
that it would be a reasonable thing to imply it. 
Such an implication can be made only if, on a 
consideration of the terms of the contract in a 
reasonable and business manner, the Court is 
satisfied that it should necessarily have been 
intended by the parties when the contract was 

r n ^ e /,n^f^ 5 r V ^ c n airn Line of Steamships 
10G L - T - 378 » Re f- [P 66 C 1] 

(b) Contract-Construction — Sole agency 

on commission for specified area and period 

" 0t , e *P re88, y bound to send 
goods -Principal cannot be impliedly bound. 

A contract was one of sole agency; the agency 
was confined to a specified area; the agent was 
to sell for commission; the contract was fora 
fixed period determinable earlier by either party 
on notice and there was no express term oblig¬ 
ing the principal to send any goods to the agent 
for sale in his area. 

Held: that under theso circumstances no im¬ 
plied contract binding the principal to supply 

' Vlth could be discovered: 

Rhodes v. Forwood, (1876) 1 A.C. 256, Foil.- 
Turner v. Goldsmith , (1891) 1 Q.D. 544. Dist. ’ 

(c) Contract—Construction — Whether^ti- 

pulalion ihould be i m plied depend, o' agree- 
WK fi" d n<>t nature of consideration. 

im^^cnsT* 6tip ! , . lat,on | should or should nolle 
tiin n! ♦£ qUest,on rclatln « to the construc- 
u‘ / , ?8 reem ent and does not depend on 

the nature of its consideration. [P 67 C l ] 

raia P, Ur 1 a Y wa J ni Jver and V. Varada - 
m«*»!»— for Appellant. 

for Respondents. 

ikST as 

the said insolvency, for an nr aJ. a- l 

ar - £;~ : 
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tain any clause imposing any obligation 
on either respondent to supply any pro¬ 
ducts to Kancherla Krishna Kao, the 
agent for sale. If there was no under¬ 
taking or promise by the respondents to 
supply goods or products, it is obvious 
that no damages could be claimed by 
Kancherla Krishna Rao, or, the appel¬ 
lant, against respondent 1 or, much less, 
respondent 2, for any omission or failure 
to supply them. The learned advocate 
for the appellant has contended that, 
although the written agreement is silent 
on the point, a promise for the supply of 
products should be read into it by impli¬ 
cation under the circumstances of this 
case. When he was pressed to parti¬ 
cularize the promise which he wanted to 
have implied in the agreement, with re¬ 
ference to the quantity of the various 
products and the terms of their supply, 
he could only say that a reasonable quan¬ 
tity of the products produced by respon¬ 
dent 2 should have been supplied to 
Kancherla Krishna Rao. 

Whether an implication should or 
should not be made in a particular case 
depends on and must be answered with 
reference to the special facts and circum¬ 
stances thereof, but the principles which 
should guide us in the matter have been 
laid down in several leading cases. The 
judgment of the learned trial Judge refers 
to the most important of them. The 
principle is well settled that a stipula' 
tion not expressed in a written contract 
should not be implied merely because the 
Court thinks that it would be a reason¬ 
able thing to imply it. Such an implica¬ 
tion can bo made only if, on a considera¬ 
tion of the terms of the contract in a 
reasonable and business manner, the 
Court is satisfied that it should neces¬ 
sarily have been intended by the par¬ 
ties when the contract was made : see 
Hamlyn v. Wood (l) and Lazarus v. 
Cairn Line of Steamships Ltd. (2). Is it 
possible in the present case to say that, 
when the present insolvent and respon¬ 
dent 1 entered into the contract in ques¬ 
tion, the former necessarily bargained for, 
or the latter held out, any definite obli¬ 
gation that respondent 2 should refine 
and send out to the insolvent any pro¬ 
ducts of the kind referred to in the agroe- 

mi ii ■ i ii ■ — ^ m ^ i m ^ i ■ T ■ ■ ~ ~ — ■ ——— — ~ ■ - ■ 

(1) [1891] 2 Q. B. 488=G0 L. J. Q. B. 734=05 
L. T. 280=40 W. R. 24. 

(2) [1912] 100 L. T. 878=17 Com. Cub. 107= 

00 S. J. 845=28 T. L. R. 244.. . 
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ment ? It seems impossible to answer 
this question in the affirmative. It will 
be observed that the implications sought 
for will be inconsistent and collide with 
one of the important terms in the agree¬ 
ment, namely that either party was at 
liberty to cancel or terminate the agency 
by merely giving three months’ notice in 
writing. The agreement must, no doubt, 
have proceeded on the expectation that 
respondent 2 would produce a large quan¬ 
tity of refined products and be in a posi¬ 
tion to supply Kancherla Krishna .Rao 
with any required quantities thereof for 
commission sale; but the question is whe¬ 
ther there was any and what bargain on 
these matters. It is not suggested that 
there was any negotiation or understand¬ 
ing as to the quantities of the products 
which respondent 2 should supply or the 
present insolvent should receive, or as to 
any other particulars regarding their 
consignment. This omission, no less than 
the absence of any stipulation in the 
formal agreement on such an important 
point, clearly cuts at the root of the 
implication urged on behalf of the ap* 
pellant. 

Going to the authorities, it may at 
once be mentioned that Ogdens Ltd. v. 
Nelson (3), cited by the learned advocate 
for the appellant, doe3 not really help us. 
The facts of that case were essentially 
different and, although there is a refer¬ 
ence to the principle of implication in 
the judgment of Collins, M. R., in the 
Court of appeal, the decision really turns 
on the construction of an express stipula¬ 
tion as explained and made clear by the 
judgments delivered by the House of 
Lords in the same case on further ap¬ 
peal : S 69 Ogdens Ltd. v. Nelson (4). 

Damages were granted in that case only 
for the breach of an express stipulation. 

The other material cases are Turner v. 
Goldsmith (5) and Rhodes v. Forwood (6). 

It was argued for the appellant that the 
facts of the present case more nearly 
resemble those in Turner v. Goldsmith (5), 
which the trial Judge has distinguished in 
his judgment* than Rhodes v. Forwood (6) 
which has been followed by him, .but we 
are not proparodj;o accept this argument 

(8) [1904] 2 K. B. 410. 

(4) [190.5] A. C. 109=74 L. J. K. B. 433=92 
L. T. 478=53 W. R. 497=21 T. L. R. 359. 

(5) [1891] 1 Q. B. 541=00 L. J. Q. B. 247=64 
L. T. 301=39 W. R. 547. 

(0) [1870] 1 A. 0. 250=47 L. J. Ex. 396=94 
L. T. 890=24 W. R. 1078. 
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Tt seems to us that the present case is 
entirely on all fours with Rhodes v. 
\Forwood (6). Here, as there, the con¬ 
tract was one of sole agency ; the agency 
was confined to a specified area ; the 
agent was to sell for commission; the con¬ 
tract was for a fixed period determinable 
'earlier by either party on notice; and 
(there was no express term obliging the 
principal to send any goods to the agent 
for sale in his area. The House of Lords 
held under these circumstances that no 
implied contract binding the principal to 
supply the agent with goods could be dis¬ 
covered. In the other case, Turner v. 
Goldsmith (5), the facts are materially 
different. In the first place the relation¬ 
ship between the principal and the agent 
■appears to have there approximated more 
to that of an employer and a servant 
than a manufacturer and a local com¬ 
mission agent for sale. Compare the ob¬ 
servations of Phillimore, J., in Northey 
v. Trevillion (7). Secondly, although the 
contract in that case resembles that in 
Rhodes v. Forwood (6) and the present 
case in being for a fixed term of years, 
there is this essential difference that’ 
whareas in the latter the parties provided 
dor the termination of the agency by 
•notice oven within the prescribed period 
there was no such provision in the former, 
and the contract was terminable by 
notice only as from the expiry of the 
period Thirdly, the principal in Turner 
y. Goldsmith (5) employed the agent for 
sale not merely of the goods manufac¬ 
tured by him but of those which he could 
have procured, by purchase or otherwise, 
for sale. It appears to us therefore that 
the present case is dissimilar to Turner 
y. Goldsmith (5) and falls within the 

•scope of the decision in Rhodes v. For- 
wood (6). 

, P" 350 ' 1 on behalf of ths appel- 

lant that the purchase of the debentures 

l20 0nn^ Ind “-f U rma °U PieU. Ltd., for 
-4.20,000 which is recited in the agree- 

r P Poi mZTT?* oon3 'd 0ra tion for the 
a«ent ° f hs pra3ent insolvent as 

we think^'vf" 03s f ntial difference, but 
lor not a st , n ! b0lring as to whether 

jshould be implied* “Whether aTt'^ 

‘should or should not.£i^ed 

agree me n t ‘' an d° l" 1 ' 0 oonstlU0 tion oi the 

depa " d - *• 

17) U302J 18 T7l 7 R. 548 = 7 c om ; ^sTioT 
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It must be held in the result that the 
order appealed against is right. The 
appeal is dismissed with costs (one set). 

P.R.S./m.n. Appeal dismissed . 
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Anantakrishna Ay yah and 
Cornish, JJ. 

(Satti) Ramanna — Plaintiff —Appel¬ 
lant. 

V. 

{Padala) Amireddi and others— Defen¬ 
dants —Respondents. 

Appeal No. 87 of 1929 and Civil Revn 
Petn. No. 901 of 1929, Decided on 13th 
March 1930, from decree of Dist. Jud"e 

fye S 7 Godavari ’ in A PPeal Suit No. 55 of 

1 *5i vi ‘ P C . ? { 190 8 ), O. 7, Rr. 10 and 
Return of plaint —On correct valuation 
of plaint suit beyond jurisdiction of Court- 
Court must return plaint for presentation to 
proper Court and should not as'.c plaintiff to 
amend valuation with a view to direct him to 

pay additional court-fee and then to return 
plaint. 

When the Court finds that on the correct 
valuation the plaint is not cognizable by it the 
proper thing to be done is to return the' plaint 
so that it may be presented to the Court having 
jurisdiction. It will be for the Court having 

“ Ctl ° n toentertain the plaint, to consider 
whether proper court fee has been paid and if 

not pud, to proceed in accordance with the 
IVrn.l CO T n , ferro; L u P° a ^ by law for that 

Furisd^'f- If X C ° < Urt finds that ifc has uo 

ioi t Sh? 011 / 0 Say th U lt has jurisdic- 
; to f a u sk th « plaintiff to amondhis valua- 

<!on,. h * f v,ew to direct hi'« to pav addi- 
nal court-fee and then return the plaint 

wouM seem to suggest that a Court not having 

h r. hlS g0t jurisdiction to do some¬ 
thing which is pnma facie the duty and 
function of the proper Court : A. I. R. 1907 
Bom. 257; 8 Mad. 62; 8 Bom. 313 (F B ) and 7 
Mai. 171, R;l. on. 7 Bom. 487, not Foil. 

nr a r> , . [P 69 C 1] 

M. Appa Rao for Appellant. 

C. Rama Rao for Respondents. 

Judgment. This appeal and the revi- 
sion petition have been filed by the plain- 
tiff in O. S. No. 433 of 1926 on the file of 
the District Munsif of Rajahmundry. 
d-he plaint was for a declaration that the 
release deed dated 23rd March 1924, exe¬ 
cuted by the plaintiff and some other 
defendants in favour of defendant 1 was 
not valid in law but fraudulent and void 
and that it could not bind the plaintiff, 
for dissolution of partnership, and for 
other consequential reliefs. The valua¬ 
tion put in the plaint was a sum of 
Rs. 100 (vide para. 43) and . count,fea 
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stamp of the value of Rs. 11-4-0 was 
affixed to the plaint. On objection taken 
by the defendant, the Court under S. 12 
of the Court-fees Act, enquired into the 
question of the proper valuation of the 
plaint and came to the conclusion that 
the valuation of Rs. 100 mentioned by 
the plaintiff was not the correct valua¬ 
tion. The trial Court came to the con¬ 
clusion that the valuation should be 
Rs. 56,919/2/3 in addition to another 
sum of Rs. 2318/6/0. It accordingly 

passed the following order: 

“Before the suit is returned for presentation 
to proper Court, the plaintiff will have to pay 
the court-fee on Rs. 56,919/2/3 mentioned 
above plus Rs. 2,318/6/0 the amount of con¬ 
sideration paid for the release deed”; 

and gave time to the plaintiff to comply 
with the said order. The plaintiff not 
having complied with the said order, the 
Court by an order of a later date rejec¬ 
ted the plaint, and directed the plaintiff 
to pay the defendants’ costs on the basis 
of the valuation in the plaint. The 
plaintiff preferred an appeal to the 
District Court of Rajahmundry. The 
learned District Judge agreed substanti¬ 
ally with the decision of the District 
Munsif on the question of the proper 
valuation of the plaint. The learned 
District Judge however thought that in¬ 
stead of the plaintiff having to value the 
plaint and pay court-fee on the sum of 
Rs. 56,919/2/3 as mentioned in the trial 
Court’s order, it was enough for the plain¬ 
tiff to value his plaint as 5/6ths of the 
said amount, being the shares of the 
plaintiff and the other defendants who 
executed the release deed in question in 
the partnership. He accordingly modified 
the trial Court’s order in that respect, and 
directed that the case should go back to 
the District Munsif in order that the 
District Munsif might call upon the 
plaintiff to pay court-fee calculated on 
that sum within a reasonable time. 
Against that order the plaintiff has pre¬ 
ferred the present C. M. A. and in the 
alternative he has also filed a C. R. P. 
On his behalf the learned advocate 
argued that having regard to the allega¬ 
tions in the plaint as a whole, the plaint 
Bhould be taken to be simply one for the 
taking of accounts, and not to set aside 
or cancel a document within the meaning 
of S. 7, Court-fees Act as reoently 
amended. The learned advocate took us 
through the substantial portions of the 
plaint, submitted that that must be taken 
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to be the real nature of the plaint. We 
are unable to agree with him'in that con¬ 
tention. The first prayer asked for in the 
plaint makes it clear that the plaintiff 
wants “a declaration that the release 
deed is not valid in law, that it is fraudu¬ 
lent and void and that it is not binding 
on the plaintiff.” With this prayer be¬ 
fore us, it is impossible to dispute the 
finding of the lower Courts, and we ac¬ 
cordingly accept the finding of the lower 
appellate Court that the correct valuation 
of the plaint is the amount mentioned by 
the lower appellate Court. 

The second question raised by the 
learned advocate was this: Even assum¬ 
ing the valuation fixed by the lower ap¬ 
pellate Court to be correct, he 
argued that the proper order to be 
passed in this case is not to direct 
the plaintiff to amend his plaint 
and to pay court-fee on the valua¬ 
tion arrived at by the lower appellate 
Court under S. 12, and then to return 
the plaint for presentation to the proper 
Court. The learned advocate argued 
that on a proper construction of O. 7, 
Rr. 10 and 11, Civil P. C., the prelimi¬ 
nary point which the Courts have to 
consider is to see whether having regard 
to the proper valuation, either mentioned 
in the plaint or arrived at by it, the 
Court has got jurisdiction to entertain 
the plaint. If it finds that it has no 
jurisdiction, then the proper provision of 
law to be proceeded under, is O. 7, R. 10, 
which states that the plaint shall be 
returned to be presented to the Court in 
which the suit should have been institu¬ 
ted, having regard to its proper valua¬ 
tion. It was however argued on behalf 
of the respondent that that was not the 
view apparently taken by a learned Judge 
of this Court in the case reported in 
Kandasioami Goundan v. Subbai Goun- 
dan (l). We are not clear that the 
exact point that we are called upon to 
decide at present in this case was th© 
point that had to be decided by the 
learned Judge in that case. We find 
however that the view of the Bombay 
High Court in Ganesh Tavanappa v. 
Tatya Bharnappa (2), and that of this 
Court in Kandu v. Konda (3), supports 
the contention of the learned advocate 

1) A. I. R. 1924 Mad. 646=77 I. C. 781~ 

2) A. I. R. 1927 Bora. 257=101 I. 0. 343=51 
Bom. 236. 

(8) [1665] 6 Mad. 62. 
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for the appellant. When a Court finds 
that on the correct valuation, the plaint 
is not congnizable by it, it seems to us 
that the proper thing to bo done is to 
return the plaint so that it may be pre¬ 
sented to the Court, having jurisdiction. 
It will be time enough for the Court 
having jurisdiction to entertain the 
plaint to consider whether proper court- 
fee lias been paid, and if not paid, to 
proceed in accordance with the powers 
'conferred upon it by law for that pur¬ 
pose. If a Court finds that it has no 
jurisdiction, then to say that it has 
jurisdiction to ask the plaintiff to amend 
his valuation with a view to direct him 
to pay additional court-fee and then 
return the plaint, would seem to suggest 
that a Court not having jurisdiction has 
got jurisdiction to do something which is 
prima facie the duty and function of the 
proper Court. This question seems to 
have been decided in effect in the case 
reported in Kandu v. Konda (3). That 
was somewhat similar to the present 
one. There the learned Sir Charles 
Turner, C. J., and Muthuswami Iyer, J., 
had a case where the District Munsif, on 
finding that the value of the relief clai¬ 
med in the plaint was understated by 
the plaintiff arrived at his own conclu¬ 
sion regarding proper valuation under 
S. 12, Court-fees Act. Then on finding 
that on the proper valuation, the plaint 
was not cognizable in his Court, he 
directed that tho plaint should be re¬ 


turned to tho plaintiff for presentatio 
in a superior Court. On appeal, th 
learned Subordinate Judge was of opinio 
that in tho circumstances the Distric 
Munsif should have dismissed the suii 
The matter came up before the Hig 

Court. This was what their Lordship 
said at p. 63: 

A commissioner was appointed to make 
valuation of the property in the possession c 
tho anandravans; ho reported that the valu 
was Rs.. G,409. The Munsif accepted th 

i^ n v n T 3 ‘°? e ^ 8 Valuatio ». and holding tha 
tho value of tho subject matter was in excess c 

the pocuu.ary limits of his jurisdiction re 
Pla ' nt for P r03Cn laticm in a superio 


Then after observing that the Subor¬ 
dinate Judge held that the Munsif should 
have d'srnissed the suit, their Lordships 
say that the decision in Jagjivan ..Tav - 
hardasScthv. Mag hem AH (4), on which 
the Subordinate Judge relied, has been 
overrulecl hy a Bench o f three Judges of 

(4) [IH83] 7 Bom. iST. 22 - 


the same Court in Prabhakar Bhat v. 
Visvantha Pandit (5), in accordance 
with the decision of this Court, in Jiv- 
raju v. Purushotham (6). They held 
that the Munsif when he found that on a 
proper valuation he had no jurisdiction 
to entertain the suit was right in having 
directed tho return of the plaint, and 
that the Subordinate Judge was wrong 
in holding that the Munsif ought to have 
dismissed the suit. This i$ also what 
the learned Judges of the Bombay High 
Court, say in tho case reported in Ganesh 
Thaca nap pa v. Talya Bharnappa (2). 
We therefore think that the proper order 
that should be passed in this case, as we 
accept the finding of the learned District 
Judge as regards tho proper valuation of 
the plaint in question, is this. The 
orders of the lower Courts will be modi¬ 
fied; the records will he sent to the Dis¬ 
trict Munsif's Court, so that the District 
Munsif may return the plaint on the fin¬ 
ding already referred to that on a pro¬ 
per valuation of the reliefs claimed in 
the plaint, the same is beyond his ju¬ 
risdiction ; and it would be open to the 
plaintiff to do what he likes with the 
plaint so returned to him. 

As the main dispute in the case was 
as regards the proper valuation, and as 
the appellant has failed in that point 
we direct that he should pay the respon¬ 
dents’ costs of the appeal in this Court. 
We do not interfere with the order as to 
costs passed by the lower Courts. We 
pass po order as to costs in the revision 
petition. 

P. R.S./p.n. _ Order acoordinalu. 

(5) [18811 8 Bom. 313 (F.B.). T - 

(6) [1884] 7 Mad. 171. 
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Cornish, J. 

Bethasami Naicken and another — 
Plaintiffs—Petitioners. 


v. 

Nagammal and others —Defendants — 
Respondents. 

Civil Revn. Petn. No. 685 of 1929, De¬ 
cided on 28th March 1930, from order of 
Dist. Munsif, Periakulam, D/- 25th 
February 1929. 

(a) Court-fee. Act (1870), S. 7 (4) (b) and 
( c )—Suit held to fall under S. 7 (4) (c) pro¬ 
viso as amended (Madras) in 1922 and not 

S. 7(4)(b). 


i •. i'*'**«*v u it » ciaim hv the 

plaintiffs in the alternative characters of niem- 

r.tVT 1 ° r of tenants-in-comraon 

declaration that the defendants had no 
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right in certain immovable property, and for a 
permanent injunction, and contains the further 
prayer for a partition of a 2/3 share in items of 
immovable property in the event of the Court 
holding that plaintiffs were tenants-in-common 
with a co-tenant since deceased, the case 
falls within proviso to S. 7 (4) (c) as amended 
by Madras Court-fees Act (1922) and does not 
fall under S. 7 (4) (b). [P 70 C 1] 

(b) Civil P. C. (5 of 1908), O. 7, R. 10- 
Court discovering valuation to be beyond its 
jurisdiction should at once return plaint. 

The Court should return the plaint at once 
when it discovers that the valuation is beyond 
its jurisdiction and should not refuse to return 
it until plaintiff had paid the proper court-fee: 
8 Mad. 02 ; 41 Mad. 701 ; A. I. R. 1927 Bom. 
257 and A. I. R. 1931 Mad. 07, Foil.-, A. I. R. 
924 Mad. 040, not Foil. [P 70 C 2] 

U. S. Ramasicami Iyer —for Petitioners. 

B. Sitarama Rao —for Respondents. 

Judgment. — The question which 
arises in this Civil Revision petition is 
whether a sufficient court-fee on a plaint 
has been paid. The plaint sets out a 
claim by the plaintiffs in the alternative 
characters of members of a joint family 
or of tenants-in-common for a declara¬ 
tion that the defendants had no right in 
certain immovable property, and for a 
permanent injunction. The plaint con¬ 
tained the further prayer for a partition 
of a 2/3 share in items of immovable 
property in the event of the Court hold¬ 
ing that plaintiffs were tenants-in- 
common with a co-tenant since decleased. 
The plaintiffs contended that S. 7, Cl. 4 
(b), Court-fees Act, governed the valua¬ 
tion of the property for the purposes of 
court-fee. The District Munsif rejected 
that contention, and I think he, was 
right. By S. 7 (4) (c), Court-fees Act, as 
amended by the Madras Court-fees Act, 
1922, it is provided that in suits coming 
under sub-Cl. (c) (which refers to suits to 
obtain a declaratory decree or order 
where consequential relief is prayed), 
where the relief sought is with reference 
to any immovable property, the valua¬ 
tion shall not be less than half the value 
of the immovable property calculated in 
the manner provided for by paragraph (v), 
S. 7. This means that the value is to 
be calculated on the market value of the 
property. The plaint undoubtedly con¬ 
tained a prayer for a declaratory decree 
and consequential relief in respect of a 
claim to immovable peoperty, and the 
proviso to S. 7, Cl. 4 (c), Court-fees Act 
'.therefore applied. 

A second point arises out of the order 
of the District Munsif refusing to return 
the plaint until the plaintiffs had paid 


the proper court-fee upon the valuations 
of the property made by the commis¬ 
sioner appointed for that purpose. The- 
District Munsif justified his order by the 
ruling of Krishnan, J. in Kandasami 
Goundan v. Subbai Goundan (l), where 
the learned Judge said that the Munsif 
was not justified in returning a plaint 
which was not properly stamped. It is 
to be observed, however, that the learned 
Judge’s attention does not appear to have 
been drawn to Kandu v. Konda (2), 
where it as held that the Munsif having 
discovered after enquiry that the valua¬ 
tion of the lands in suit was beyond his 
jurisdiction adopted the correct procedure 
in returning the plaint. Neither was 
Krishnan, J’s. attention apparently drawn 
to the remarks of Sadasiva Ayyar, J., in 
Kannuswami Pillai v. Jaghthambal (3) 
which says of O. 7, R. 10, Civil P. C.: 

"I think it is clear that the legislature in¬ 
tended that as soon as the Court arrives at the- 
conclusion at any stage of the case that the suit 
should have been instituted in somo other 
Court, the plaint should be at once returned ta 
be presented to the proper Court.” 

This principle has been accepted by 
Jackson, J. in a case reported in Ran- 
ganatha Iyengar v. Sundararaja Iyengar 

(4) , and in a case Ramanna v. Amireddi 

(5) recently heard before Aanantakri- 
shna Ayyar and myself. It is also sup. 
ported by the observations of Fawcett, 

in Ganesh Tavanappa v. Tatya Bhar- 
nappa (6) at p. 241 (of 51 Bom.). On the 
balance of authority therefore I think 
the procedure which was followed by the 
District Munsif in this case was wrong, 
and that he should have returned the 
plaint at once when he discovered that 
the valuation was beyond his jurisdic¬ 
tion. 

The learned counsel for the respondents 
has, however, argued that the Munsif 
had no right to return the plaint until it 
was properly stamped. And he has pro¬ 
pounded an argument on S. 28, Court- 
fees Act, which says that no document 
which ought to bear a stamp shall be of 
any validity unless and until it is pro¬ 
perly stamped. But I think that this 
does not mean anything more than that 
plaint until properly stamped is not 

(1) A. I. R. 1924 Mad. 046=77 I. C. 78lT 
2) [1885] 8 Mnd. G2. 

(3) [1918] 41 Mad. 701=46 I. 0. 265. 

(4) A. I. R. 1980 Mad. 699=126 I. C. 111. 

(5 A. I. R. 1931 Mad. 67. 

(6) A. I. R. 1927 Bom. 257=101 I. 0. 34 =51 
Bom. 286. 
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effectual as a plaint for the purposes of 
the suit. It is not the less a plaint be¬ 
cause it is not properly stamped. The 
petition is accordingly dismissed in part 
and allowed in part. In the circum¬ 
stances, each party will bear his own 
costs. 

P.R.S./p.N, Revision dismissed. 
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Anantakrishna Ayyar and Scndaram 

Chetty, JJ. 

M. Raghavalu Naidu —Plaintiff. 

v. 

Thandaroya Pillai and anothn —De¬ 
fendants. 

Civil Ref. No. 8 of 1929, Decided on 
15th August 1930, made by Dist. Munsif, 
Vellore, in Small Cause Suit No. 06 of 
1929. 

❖(a) Civil P. C. (5 of 1908), O. 46, R. 1— 
Subordinate Court cannot compare sound¬ 
ness of views on question of law taken by 
High C>urtto which it is subordinate with 
the views of other High Courts—Court doing 
that in order of reference—Reference was 
returned for making proper order of refer¬ 
ence if necessary—Practice—Precedents. 

It is not open to a subordinate Court to com¬ 
pare soundness of the views taken by the High 
Court to which it is subordinate on a question 
of law with the views of the other High Courts 
and doubt or decline to follow the same on the 
ground that the former do not seem to be as 
sound as the latter. [P 72 C 1] 

Whore the Subordinate Court in an order of 
reference compared the soundness of the views 
on a question of law contained in a decision 
reported in an unauthorized series of the High 
Court to which he was subordinate with those 
of the other High Courts the reference was 
returned with the remark that the Court may 
make a proper reference if deemed necessary ; 
A. I. R. 19L5 P. G. 15 and 30 Bom. 226, Rcl. 
on. ; A. I. R. 1926 Mad. 1011 ; 23 All. 262 ; 

A. I. R. 1926 Rang. 175 and A. I. R. 1923 Mad. 
562, Ref. [P 72 C 2] 

(b) Practice — Precedents — Decision of 
High Court applicable to facts proved—Sub- 
ordinate Courts must follow them. 

Subordinate Courts are bound to follow deci¬ 
sions of the High Court to which they are 
subordinate if the decisions, according to their 
view, are applicable to the facts proved before 
th _ e .™ '• A. I. R. 1915 P. C. 15, Foil. 

If there are two decisions of a High Court, one 
ot a single Judge and another of a Bench com¬ 
posed of two Judges, then, unless the subordi¬ 
nate Court found some grounds for distinguish¬ 
ing the one decision from the other, it would 
be bound to follow the decision eiven by the 
Bench. 

[P 71 C 2 ; P 72 C 1] 
A. C. Sampath Iyengar and T. R. 
Srinivasa Ayyar -for Plaintiff. 

Ch. Raghava Rao and N. K. Vijia- 
raghavachari — for Defendant 1. 


Judgment. —In a case pending before 
the learned District Munsif of Vellore a 
question of law arose for decision. On 
that question of law, it would appear 
from the letter of reference of the learned 
District Munsif that the decisions of the 
High Courts of Allahabad and Rangoon 
in two cases reported in the A. I. R. 
series were contrary to the decision of 
the Madras High Court in the case re¬ 
ported in Suhbier v. Moideen Pichai (l). 
The learned District Munsif has made 
the present reference to the High Court 
to have the question of law decided for 
guidance in the case before him. When 
this reference came on for hearing, our 
attention was drawn to .certain passages 
occurring in the letter of reference of the 
learned District Munsif, and as we con¬ 
sider that before proceeding further we 
should say what we consider to bo proper 
with reference to those passages, we pro¬ 
ceed at once to sot out in extenso the said 
passages from the letter of reference. In 

para. 9, this is what he states : 

“ On behalf of defendant 1 Pethu Naidu 
v. Chuna Lakshmana Pillai, A. I. R. 1926. 
Mad. 1011, Maharaja of Benares v. Patraj 
Kunwar (2) and Ma Saw Yin v. Hockto (3), 
were relied upon. The last two cases undoubt¬ 
edly support the view taken by the first 
defendant.” 

With reference to the case reported in 
A. I. Ii. 1920 Mad. 1011, he remarked as 
follows : 

“ It appears to me with the greatest deference 
that this decision is not reconcilable with the 
decision in Subbier v. Moideen Pichai (1). 

Further in para. 10, the learned Dis¬ 
trict Munsif stated as follows : 

With the greatest deference I also beg to 
submit that the view assumed in the case Sub¬ 
bier v. Moideen Pihai (1) that the provisions 
in the Civil Procedure Coda relating to investi¬ 
gation of claims and objections to attachment 
contained in O. 21 apply to an objection made 
by a garnishee of the nature raised in the pre¬ 
sent case, does not seem to be so sound as the 
view taken in the Allahabad and Rangoon 
cases.” 

Finally, in para. 12, the following pas¬ 
sage occurs : 

I have thought it necessary to make the 
reference on account of difference of opinion 
poiutod out above and on account of the irre¬ 
concilability of the case Suhbier v. Moideen 
Pichai (l) and the case A. I. R. 1926 Afad.lOll. 
If Subbier v. Moideen Pichai (1) had been 
reported in the authorized series, I should have 
followed it without making the reference.” 


(1) A. I. R. 1923 Mad. 562=72 I. C. 55S. 

(2) [1906] 28 All. 262=(1905) A. W. N. 277. 

(3) A. I. R. 1926 Rang. 175=97 I. C. 247 = 4 
Rang. 100. 



72 Madras Raghavalu v. Thandaroya 1931 


Now we think it proper in limine to 
make the observation that it is not at 
all in good taste or proper for a subordi¬ 
nate Court to question the soundness or 
otherwise of the decision of the High 
Court to which it is subordinate. Sub¬ 
ordinate Courts are bound to follow deci¬ 
sions of the High Court to which they 
are subordinate if the decisions, accord¬ 
ing to their view, are applicable to the 
facts proved before them. There could 
not possibly be any doubt upon this 
point. The Privy Council observed in 
the case reported in Puttu Lai v. Par- 
bati Kunwar (4) at p. 366 (of 37 All.) as 
follows : 

The Court of the Subordinate Judge of 
MHnpuri is a Court which is subordinate to the 
High Court at Allahabid, and the Subordinate 
Judge of Mainpuri is bound to follow the deci¬ 
sion of the Bench to which he is subordinate 
unless the decision of the Bench has been over¬ 
ruled by a decision of a Full Bench of that 
Court or unless it has been overruled expressly 
or impliedly on an appeal to His Majesty in 
Council or unless the law has been altered by a 
subsequent Act of the legislature.” 

To the same effect is the decision of 
the Bombay High Court in the case re¬ 
ported in Bhanaji v. De Brito (5) : 

" A Judge cannot ordinarily entertain a 
reasonable doubt on a point clearly decided by 
the rulings of the High Court of his presidency 
unless the authority of the decision can be 
questioned by virtue of anything said or decided 
in the Privy Council.” 

In this particular case, we think that 
the remark in para. 10 of the letter of re¬ 
ference, in our opinion, ought not to have 
been made. It is not open to a subordi¬ 
nate Court to compare the soundness of 
the views taken by the High Court to 
which it is subordinate on a question of 
law with the views of other High Courts 
and doubt, or decline to follow the same 
on the ground that the former do not 
seem to be so sound as the latter. 

If there are two decisions . of a High 
Court, one of a single learned Judge and 
another of a Bench composed of two 
learned Judges, then, unless the subordi¬ 
nate Court found some grounds for dis¬ 
tinguishing the one decision from the 
other, it would be bound to follow the 
decision given by the Bench. In para. 12 
of the reference the learned District 
Munsif says that ho should have followed 
the decision in Subbier v. Moidecn Pichai 
(l), without making the reference, if the 

(4) A. I. It. 1915 P. C. 15=29 I. C. 617 = 42 
1. A. 155=87 I. 0. 859 (P. C.). 

(5) [ 1900] 80 Bom. 220=7 Bom. L. R. 995. 


same had been reported in the authorized 
series. 

If the matter had ended there, and the 
only point before the learned District 
Munsif was whether the decision in the 
Madras Law Journal should be allowed 
by him to be either cited or received in 
evidence or treated as an authority, the 
case would be governed by S. 3, Law 
Reports Act (13 of 1875). That section 

enacts: ' 

“ No Court shall be bound to hoar cited or 
shall receive or treat as an authority binding on 
it, the report of any case decided by any of the 
said High Courts other than a report published 
under the authority of any Local Government.” 

Under that section, no doubt it would 
be open to a Court before .whom a deci¬ 
sion from an unauthorized report is cited 
to make up its mind as to whether it 
shall hear that case cited, or shall receive 
or treat that decision as an authority 
binding on it. No doubt in exercising its 
discretion on any particular occasion, the 
Court would no doubt also give due 
weight to the practice prevailing in the 
Courts with reference to any particular 
report a decision from which is sought 
to be cited. But to say that no Court 
shall be bound to hear cited or receive or 
treat a decision as an authority is, in our 
opinion, something quite different from 
the Subordinate Court being entitled to 
compare the soundness or otherwise of 
the views, on a question of law contained 
in a decision reported in an unauthorized 
series of the High Court to which he is 
subordinate with those of other High 
Courts. Wo have therefore no doubt that 
the learned District Munsif would have 
been well advised if he had saved himself 
the trouble of comparing the soundness 
of the view of the two learned Judges of 
this Court in the case reported in Subbier 
v Moideen Pichai (l) with the views of 
other High Courts in the way he has 
done. 

Under O. 46, R. 1, in a case where 
there is no appeal and when the lower 
Court entertains a reasonable doubt upon 
any question of law, it is open to it to 
make a reference to the ‘High Court. In 
the circumstances we have mentioned, 
we roturn the reference to the learned 
District Munsif. It would be open to 
him to decide the matter himself if he 
thinks fit to do so, or to make a proper 
reference if deemed necessary. 

P.R.S./p.N. Order accordingly . 
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Wallace and Bardswell, JJ. 


Kunhi Kutti Ali and another —Defen¬ 
dants—Appellants. 

v. 

Mohammad Haji and others —Plaintiffs 
—Respondents. 

Appeal No. 128 of 1925, Decided on 
8th September 1930, from decree of Sub- 
Judge, South Kanara, in Original Suit 
No. 55 of 1922. 

(a) Malabar Law — Tarward — Suit by 
junior member of marumakhathayam tar- 
wad to set aside lease granted by karnavan 
for 12 years—Alienation attacked as fraudu¬ 
lent and to detriment of tarwad—It can only 
be set aside in exceptional circumstances of 
gross betrayal of interests of tarwad as 
whole. 


Where a junior member of mirumakka- 
thayain tarwad brings a suit that kuzhikanom 
lease granted for a period of 12 years ov karna¬ 
van is not valid and binding on the plaintiff, 
his tarwad, or the suit properties and for deli¬ 
very of the suit properties to the plaintiff on be¬ 
half of the tarwad, on the ground that the alie¬ 
nation is fraudulent and to the detriment of 
the tarwad, such suit to set aside an alienation 
can only be brought in exceptional circum¬ 
stances of gross betrayal of the interests of the 
tarwad as a whole : A. I. R. 1926 Mad. 150 ; 43 
Mad. 393 ; 14 Mad. 267; 47 I. C. 945 and 108 
I. C. 738, Rel. on. ; 14 Mad. 26 ; 14 Mad. 
101 and 37 Mad. 420, Dist. ; 51 I. C. 740 ; 53 
I. C. 771 ; 3 Mad. 169 and A. I. R. 1927 Mad. 
422, Ref. [P 75 C 2 ; P 76 C 1] 

* (b) Civil P. C. (1908), O. 26, R. 10 (3)— 
Second commission should not be issued 
unless first commissioner’s report is unsatis¬ 
factory, in which case earlier commission 
should be wiped out altogether — Judge 
balancing one commissioner’s report against 
that of other acts contrary to O. 26 
R. 10 (3). 

A second commission should not be issued to 
deal with one and the same subject unless it is 
thought that 'the report of the first commis¬ 
sioner is not satisfactory in which case tho 
earlier commission should be wiped out alto¬ 
gether and attention should be paid only to 
what is reported by tho second commissioner. 
Instead of that if the Judge balances tho report 
of one commissioner against that of the other 
and expresses a preference for the view of the 
first commissioner, he acts with great impro- 
prtoly and contrary to what is contemplated 


O. 26, R. 
Rel. on. 


10 (3) 


A. I. R. 1929 Mad. 66: 

rp » . . [P76C5 

l. liangachan and P. Govinda Meno 
— lor Appellants. 

K. P. Sarvothama Pao and B. 

—for Respondents. 

Judgment.-The Suit under 
has been brought as a representative su 
by a junior member of a marumakk £ 
thayam tarwad for a declaration tha 
the pattadharam granted on 18th Jul 
1922 by defendant 1 who is the preser 


Pocke 

appea 


karnavan, is not valid and binding on 
the plaintiff, his tarwad or tho suit pro¬ 
perties and for delivery of the suit 
properties to the plaintiff on behalf of 
the tarwad. The tarwad consists of two 
branches, the descendants of two women 
Alliathe and Birambi, who were sisters. 
The defendants are all of the branch of 
Birambi, while the plaintiff belongs to 
that of Alliathe and claims to be the 
senior anandravan, though this claim is 
challenged. The plaintiff asserts that the 
suit pattadharam has been granted by 
defendant 1 to two members of his own 
branch with a view to defrauding the 
plaintiff of the benefit of the great im¬ 
provements which he has effected to the 
suit lands, while it prejudices the tarwad, 
on whose behalf the suit is brought, in 
that the amount of rental fixod under it 
is far too low. The Court below has 
found that the suit pattadharam was not 
executed by defendant 1 in the bona fide 
exercise of his powers of management as 
karnavan of the tarwad, but for the pur¬ 
pose of enriching members of his own 
tavazhi at the sacrifice of the interests of 
the entire tarwad ; and it has therefore 
granted a decree to the plaintiff as prayed 
for. Against this decision defendants 2 
and 3 are appealing. 

It has been urged for the appellants 
and for defendant 1 as respondent 2 
that the suit is not maintainable on two 
grounds. The former of these grounds is 
that leave has not been properly obtained 
by the plaintiff to sue in a representative 
capacity. This however is a point that 
we cannot allow to be taken. The 
plaintiff definitely states in para. 14 of 
his plaint that he has obtained the leave 
of the Court to sue on behalf of the 
tarwad and this recital has not been 
challenged in any written statement, nor 
was any issue taken as to it. We have 
to presume in these circumstances that 
there was no irregularity in the proceed¬ 
ings in the trial Court and that the 
plaintiff was properly permitted to bring 
tho suit as a representative one. 

•The other ground is more important. 
It is that the grant of the pattadharam 
by defendant 1 was an ordinary act of 
management by tho karnavan, in the 
exercise of his legitimate powers ; and 
thaC consequently no suit can be brought 
by a junior member of the tarwad to have 
it sot aside but that if the view of the 
learned Subordinate Judge in this parti- 


74 Madras Kdnhi Kutti Ali v. Md. Haji 


1931 


cular instance as to the nature of the act 
of the karnavan that is in question, is 
correct, then the proper remedy was to 
bring a suit for tlie karnavan’s removal. 
There is no dispute as to the correctness 
of the view expressed in the lower Court s 
judgment that, on the face of it, the suit 
pattadharam, which grants a kuzhikanom 
lease for a period of twelve years, is an 
ordinary act of management within the 
karnavan’s competence. Stress is laid on 
Abdulla Knya v. Eacliaran Nair ( l), in 
which a Bench of this Court has re¬ 
marked, in the matter of a suit as to a 
melcharth granted, as it was contended, 

improperly, by a karnavan : 

"No doubt if a karnavan habitually grants 
improvident leases and thereby renders himself 
unable to fulfil his obligations towards the 
other members of the tarwad, this would be a 
ground for removing him from the karnavas- 
thanam, but we do not think that a particular 
lease can be declared to bo invalid as against 
the lessee merely because it is not proved to be 
beneficial to the tarwad. To fetter a karnavan s 
discretion in this way would be t° render his 
whole management of the tarwad liable to 
critieizm and reversal at any moment 

Again, in Kisliakkumbrath Moidm v. 
Koyambrath Murkothakandi (2), it has 
been held by a Bench of this Court that 

"where a kanom is executed by a karnavan of a 
Malabar tarwad for the purpose of paying of! a 
debt binding on the tarwad the Court is not 
required to investigate with meticulous care 
whether the transaction was a prudent one or 
whether there was necessity for entering into 
such a transaction for the purpose of raising 
the necessary amount.” 

On the other hand a number of deci¬ 
sions have been quoted to us to show 
that in the case at any rate of kanoms 
that have been improperly granted, the 
Court will interfere, and that at the 
instance of junior members of a tarwad. 
One of these is Unni v. Kunclii Amma (3) 
which dealt with a suit brought to re¬ 
cover property that had been improperly 
alienated by a karnavan under a kanom. 
The point however for decision in that 
case was one of limitation while the 
kanom had been executed by a previous 
karnavan who had been removed from 
office, and the suit was brought • by 
two persons who claimed to have 
been appointed managers , by a decree 
of Court. In Anantan v. Sankaran (4) 
it. was held that junior members of a 
tarwad could maintain a suit agains^ 

1) [1918] 47 I. C. 945. 

’2) [1928] 1C8 I. C. 788. 

8) [1891] 14 Mad. 26. 

4) [1891] 14 Mad. 101. 


their karnavan, senior anandravan and 
others for a declaration that a kanom 
was invalid and for recovery of proper¬ 
ties. In that case however the kanom 
was granted not by the karnavan but 
by the senior anandaravan to whom the 
karnavan had delegated the management 
under a karar, and emphasis was laid on 
the fact that the time for filing the suit 
had almost expired and that the karna¬ 
van, v/ho was joined as a defendant had 
failed to sue. It is got' to be observed 
that in A.I. E. 1926 Mad. ItO it has been 
remarked that this decision in so far as 
it suggests the broad proposition that in 
all circumstances the junior members 
will be entitled to sue when the karna¬ 
van has failed to do so, seems to be op¬ 
posed to all the prior and subsequent 
decisions, but that on the actual facts 
the case came within the accepted princi¬ 
ple that the anandravan may be per¬ 
mitted to sue when the karnavan has 
disabled himself from bringing such a 
suit, that is when the circumstances are 
exceptional. 

Vatavatta Nair v. Kauath Putlien 
Vitiil Kuppasan Merton (5) deals with 
a suit brought by a senior anand¬ 
ravan for having set aside a kanom 
granted by the karnavan in office who 
was defendant 2. The suit was allowed 
on the principle that a kanom granted, 
as had been in that suit, by way of re¬ 
newal of an earlier kanom the term of 
which had not expired, was not binding 
on the tarwad except on proof of neces¬ 
sity or benefit to the tarwad which proof 
was lacking. Cheria JCiinhi Pocker v. 
Chowkaran Malikaimal Valia Bappolty 
(6), is a case in which a junior member 
of a tarwad successfully sued to recover 
properties for which a kanom had been 
given, but it was a case in which the 
kanom had been granted by a previous 
karnavan. The plaintiff in that case had 
obtained permission to sue on behalf of 
all the members. In Kenath Achiu 
v. Kalliani Amma (7) the senior anand¬ 
ravan brought a suit to set aside a 
kanom that had been renewed prematu¬ 
rely by the karnavan in office who was a 
defendant, and lost the suit not because 
he had no right to maintain it but be¬ 
cause it was held that in the circum¬ 
stances the renewal was proper._ 

(5) [1919] 51 I. C. 740. 

(6) [1919] 53 I. 0. 771. 

(7) A. I. R. 1923 Mad. 700=75 I. C. 476. 
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It would thus appear that a junior 
member of a tarwad may bring a suit to 
set aside even a kanom that has been 
executed by a karnavan who is still in 
office; but that he can only do so in ex¬ 
ceptional circumstances is shown by the 
decisions in Ottaparakkal Thazhath 
Soopi v. Charichal Pallikkal Mariyamma 
(8). There it was held that, except in 
very special circumstances, where the 
karnavan is proved to be guilty of gross 
misconduct and collusion it is not 
competent to the junior members of 
the tarwad to sue for redemption of 
a kanom granted by their karnavan. 
Bikkutti v. Kalendan (9) deals with a 
case of a deed of gift and holds that 
junior members of a tarwad could bring 
a suit for the cancellation of such a 
deed, but this was in exceptional cir¬ 
cumstances in that the karnavan, who 
was defendant 1, could not maintain 
the deed in that it had been granted 
by himself. 


Kunhamad Hajee v. Kuttiath Hajee (10 
indicates what is an appropriate remedy 
in the event of grossly improper lease 
being granted by the karnavan in office 

what it finds being that the grant of a 

very improvident lease, following on a 

course of conduct pursued for some years 

in which the interests of the tarwac 

were persistently disregarded, is suffi 

cient ground for removing the karnavai 

from the management of the tarwac 

property. That this is an appropriate 

remedy is also indicated in Abdulla Koyc 

v. Eacharan Nair (l) to which reference 

has been made in para. 3 above. No case 

has been shown to us in which a suii 

has been brought successfully by a junioi 

member of a tarwad against his karna 

van, praying for such relief as has beer 

gianted to the plaintiff in respect o: 

such an ordinary act of management as 

the granting of a twelve year kuzhi 

kanom lease. Our attention has beer 

•f u Cha PP an v - Kanu (11) in which 
it has been remarked that the property 

of a tarwad is vested in its members 
who, when the karnavan makes an alie. 
nation that is not binding on them, car 
sue to recover possession and may do sc 
on their title without even asking fo. 
the alienation to he set aside, it being 

(8) [1920] 43 Mad. 898=55 I. C. 7G(f- 

(9) [1891] 14 Mad. 267=1 M. L J 227 

(10) [1881] 3 Mad. 169. 227 * 

(11) [1914] 37 Mad. 420=15 I. 0. 587. 
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for the alienee to prove that the aliena¬ 
tion was binding on them. That how¬ 
ever was a case in which the alienation 
by the karnavan was by way of a mort¬ 
gage. The case for the plaintiff, respon¬ 
dent 1, in this connexion receives most 
assistance from some remarks of Jackson, 
J. in Maiiavadaii v. Sredevi (12). In his 
judgment in that case the learned Judge 
has stated that the rights of the junior 
members of a tarwad are confined to 
suing for maintenance, to suing for can¬ 
cellation of any transaction entered in¬ 
to by the karnavan to the detriment of 
the family and to suing for his removal. 

The junior members sued in that case 
for the removal of the karnavati on 
allegations of fraud and misappropria¬ 
tion of family funds and it was held that 
they could not, as a matter of right 
when suing for such relief, ask for the 
karnavati to render general accounts. 
As a matter of fact the karnavati, a 
woman, ceased in the course of the suit 
to occupy her position as such because 
by the rule of family succession she 
moved to a higher sphere. In such cir¬ 
cumstances it was found that the plain¬ 
tiffs had no cause of action. They were 
entitled to sue for a decree removing 
defendant 1 from management and to con¬ 
tend that, if she gave no account by way 
of rebutter of their proved allegations, 
such a decree should be granted and 
defendant 1 should be removed. As 
however the removal was already an ac¬ 
complished fact such a contention would 
be idle. The judgment then goes on to 
remark that the plaintiffs might have 
brought their suit in a different way, that 
each proved defalcation might be set 
aside and defendant 1 held liable. These 
remarks however as to the kind of suits 
which junior members of a tarwad are 
entitled to bring, are by the way and 
have no bearing on the point which the 
case actually decided and, in any case they 
have to be considered along with what 
has been laid down in the other decisions 
to which reference has been made al¬ 
ready. These make it clear that when 
the alienation which is attacked as fraudu¬ 
lent, improper or to the detriment of the 
tarwad does not amount to more than a 
lease, a suit to set it aside can only be 
brought in exceptional circumstances. It 


(12) A. I. R. 1927 Mad. 422=100 I. C. 607=50 
Mad. 431. 
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is unnecessary in this particulor case to 
say more than this, apart from reiterat¬ 
ing that no precedent has been shown to 
us for such a relief as has been granted 
in this suit, in a suit framed as this has 
been, as we are satisfied that in this case 
no circumstances have been shown to 
exist which would justify its being re¬ 
garded as one in which the plaintiff is 
entitled to exceptional treatment. 

The plaintiff asserts that the suit pat- 
tadharam is to the prejudice of the 
members of the tarwad generally and the 
main consideration from this point of 
view is whether the rent fixed under 
Ex. 21 is a reasonable one or is one, as 
the Court below lias found it to be, that 
is quite inadequate. The plaintiff asserts 
that a good many of the suit items have 
been assigned for the maintenance of his 
branch by. a former karnavan and that 
the assignment has been continued by 
•subsequent karnavans, but the learned 
Subordinate Judge does not give any 
clear finding as to there having been such 
a grant for maintenance nor is the point 
one of great importance. Even too if 
some of these suit lands have been gran¬ 
ted to plaintiff’s branch for maintenance, 
their being leased out under the suit 
document will matter little as long as a 
proper rental has been obtained for them 
which can be used for the purpose of such 
maintenance. We may however, remark 
that the evidence as to there having been 
such a grant is not entirely convincing. 
Plaintiff himself as P. W. 2 shows that 
the grant was not for the whole branch 
to which he belongs but only to his parti¬ 
cular sub-tavazhi, and he admits that 
there was no such grant to the other two 
sub-tavazhis of his branch and that the 
grant which he sets up was made orally 
only and was not reduced to writing. Fur¬ 
ther there is the matter of a house. The 
house does not stand on one of the items 
which is said to have been allotted for 
maintenance but on what was a waste 
plot. On this plot there is,a house called 
Kadinhumoola which the plaintiff says is a 
tarwad house occupied by himself and the 
four daughters of his deceased sister. He 
declares that there was formerly a small 
house and that he has had this house 
built, while on the defence side there is 
evidence that this house was not built by 
him and that he does not himself live in 
it. This however is again a matter of no 
very great importance as it is clear even 
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from the evidence of plaintiff himself 
that there are other places of residence 
available for his branch and he has not 
stated that no provision can be made, or 
is being made by the karnavan for his 
residence in the event of his leaving this 
house. According to D. W. 3 there are 
three other houses available for his 
branch. 

We come then to the question of rental 
in which connexion the learned Subordi¬ 
nate Judge has taken largely into con¬ 
sideration the reports of two commis¬ 
sioners, both of whom harve reported 
on the probable yield of the suit lands. 

We have in the .first place to remark 
that the lower Court should not have 
issued two separate commissions'to deal 
with one and the same subject, and to 
treat the 'reports of both the commis¬ 
sioners as evidence in the case. The 
exact circumstances in which he came to 
issue the second commission do not ap¬ 
pear from the record that has been placed 
before us, but the second commission 
should not have been issued, unless it was 
thought that the report of the first com¬ 
missioner was not satisfactory in which 
case the earlier commission should have 
been wiped out altogther and attention 
should have been paid only to what was 
reported by the second commissioner. 
Instead of this the learned Subordinate 
Judge has balanced the report of one 
commissioner against that of the other 
and has expressed a preference for the 
views of the first commissioner. In 
taking this course he has acted with great 
impropriety and contrary to what is 
contemplated by O. 26, R. 10 (3), Civil 
P. C. Thoirgh the practice which he has 
adopted may be one that is prevalent in 
Malabar it is one that should no longer 
be continued as has been pointed out in 
clear terms by this Court in Ambi v. 
Kunlii Kavamma (13). 

Apart too from this consideration, the 
report of neither commissioner deserves 
any attention as neither of them has 
come to any independent conclusion of 
his own, but each of them has only made 
a collection of statements of what he had 
learned on enquiry from others. The first 
commissioner made his enquiries as to the 
rent from some tenants who happened 
to bo present and as to the yield from 
some neighbours. The second commis- 
sion er gob m ost of his information fro m de . 
(13) A. 1. R. 1929 Mad. 661=118 I. C. 296. 
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fendant 3, though he also questioned the te¬ 
nants, but without reducing their answers 
to writing. In these circumstances their 
reports are not of the slightest value. 

The remaining evidence is by no means 
sufficient to make out a case for the 
plaintiff. There is only one witness on 
his side apart from himself. This man 
is the Shanbogue who gives no assistance 
as to what the yield or proper rent should 
be, but makes some general observations 
as to the nature of the lands and as to 
the effect of the opening of a new bar 
some 15 years or so ago. The lands lie 
near the sea as well as to a river which 
surrounds them on three sides, and the 
bar has been opened as a new outlet for 
the river into the sea. The Shanbogue 
says that within the last 20 years three 
crops have been raised on certain of the 
fields, without specifying which these 
fields are, and that before the opening of 
the bar only one crop was being raised 
on these fields as they used to be flooded 
with water during the rainy season, but 
at the same time he is rather lukewarm 
as to the benefit that has been derived 
from the bar, as he says that after the 
opemng of the new .bar there is not so 
much damage to the first crops as before, 
and that there is no special damage to 
the second and third crops by reason of 
its opening, thereby implying that there 
still may be some damage, caused to all 
these crops. On the other hand, D. W. 5 
who is a Taluk Board member and against 
whoso credibility nothing has been ad¬ 
vanced, says that the new bar has 
caused the suit property to deteriorate. 
It cannot be assumed as has heen done 
by the learned Subordinate Judge that 
the opening of the bar must have been 
beneficial because it was a work under¬ 
taken by Government. On this oral evi¬ 
dence, then, it is impossible to say that 
the suit lands have become specially valu- 
able during the iast 15 years or so, or 

vsjLm.u aV ® ? eCOme considerably more 
valuable than they were 85 years ago, 

ven if we had, as wo have not, in forma- 

earlier period^'* ^ 

°, f *>iai calculations the learned 
Subordinate Judge has been guilty of an 
naccuracy He has said that according 

1 ren e of a nr , (D> Yu ?> the P*M 

a rent of not less than 1,000 paras of 
paddy before the date of the suit docu¬ 
ment Ex. 11. But defendant 3 has said 


nothing of the kind. What he said was 
that prior to Ex. 11 the total varam was 
below 1,000 paras of paddy and the total 
patom was below P.s. 700 without stat¬ 
ing the actual figures in either case. The 
learned • Subordinate Judge is therefore 
wrong in adding to 1,000 paras the 500 
paras by which the paddy that must have 
been admittedly raised since Ex. 11 and 
saying that the rent at the time of the 
second commissioner’s inspection was at 
least 1,500 paras. 

The rent actually reserved under Ex. 11 
is 1500 paras of paddy and Rs. 800 cash. 
In considering whether the rental in 
grain is proper the lower Court has gone 
into another calculation in para. 41 of its 
judgment, but here again we cannot 
follow it. As part of its basis of calcu¬ 
lation it accepts what the Shanbogue 
says as to the one acre being equivalent 
to 5 pothipads without saying anything 
as to why it prefers this evidence to that 
of D. W. 1, who says that an acre is divi¬ 
ded into two pothipods. As a further 
basis of its calculation it takes the yield 
of one item as found by the second com¬ 
missioner, whose report we have found 
to be worthy of no consideration. This, 
calculation then is not of the slightest 
use. 

Nor can we accede to the suggestion 
of the learned counsel for the plaintiff 
respondent 1 that, as the defendants-, 
stated no objection to what the first 
commissioner found as to the yield from 
certain items, the excess as between what 
he found to be their yield and what has 
been found to be their yield by the 
second commissioner, should be added to- 
the total yield as found by the second 
commissioner and the result taken as the 
proper yield from the suit lands. We 
cannot consider the figures of either com¬ 
missioner in any way. 

Some lease deeds have been filed foe 
the defence to show that the rent fixed 
under Ex. 11 is not excessive. Some of 
these the lower Court has brushed aside- 
and others it has not considered at all* 
We do not however propose .to discuss- 
these documents as they • would only re¬ 
quire consideration if the plaintiff had 
made out an exceptional case of the gross, 
betrayal of the interests of the tarwad 
as a whole. This however he has quitfr 
failed to do. 

A suggestion has been made that a<. 
third commission should be ordered to be> 
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issued but it is one that does not appeal 
to us. This is really not a case in which 
a commission such as was ordered was 
necessary. What was required was evi¬ 
dence as to the yield of the lands from 
persons with local knowledge of the con¬ 
ditions. The plaintiff has made ample 
opportunity of letting in such evidence 
and has not availed himself of it. There 
is no reason for giving him any further 
chance of adducing any kind of evidence. 
The result then is that the appeal suc¬ 
ceeds. The decree of the lower Court is 
reversed and the suit is dismissed with 
costs to defendants 1, 2 and 3 in this 
Court and in the Court of first instance. 

P.r.S./p.n. Appeal allowed. 
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Ramesam and Jackson, JJ. 

Srinivasa Ayyangar and others —De¬ 
fendants—Appellants. 

v. 

S. Ramalinga Iyer and others —Plain¬ 
tiffs—Respondents. 

Civil Appeals Nos. 233 and 396 of 1927, 
Decided on 13th August 1929, from 
decree of Dist. Judge, Madura, in Ori¬ 
ginal Suit No. 28 of 1925. 

Madras Religious Endowments Act (1 of 
1925), S.69—Trustee—Trustee setting up title 
in himself without justification and not acting 
in good faith—Removal is justified. 

Although Retting up of title in himself by a 
trustee may not be a sufficient ground for th 2 
removal of the trustee in a 'case in which there 
is a mistaken impression as to right such case 
would bo unique one requiring very special 
proof, but where the trustee his no justification 
for his conduct and did not act ingood faith, 
the Court is quite within the limits in removing 
him from trusteeship : A. I. R. 1921 Mad. 467 
and A. I. R. 1928 P. C. 106, Rel. on. [P 80 C 2] 

K. Iiajah Iyer and K. V. Srinivasa 
Iyer —tor Appellants. 

T. Ii. Iiamachandra Iyer and K. S. 
Venkatarama Iyer —for Respondents. 

Ramesam, J. —These appeals arise out 
of a suit for a scheme and consequential 
reliefs under S. 69, Madras Act 1 of 1925 
(The Religious Endowments Act) in res¬ 
pect of the endowments of a temple 
dedicated to Sri Varadaraja Perumal 
Swami in tho village of Mullipallam, 
Nilakottai Taluk, Madura District. The 
plaintiffs’ case is that the lands whioh 
were constituted as an endowment were 
originally granted as an inam by the 
ancient Carnatic rulers of the country 
to the diety. Tho defendants belong 
to tho family of the archakas of the 
temple. They pleaded that the arohakas 
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were in occupation of the lands from 
time out of memory. They also say that 
they bona fide believe that the grant of 
the inam was to the service holder 
burdened with the obligation of the 
service of doing puja and putting light 
in the nights, and the allegation in the 
plaint that the inam was an inam to 
the deity was denied. Issue 5 in 
the case is whether the grant was to 
the temple itself or to the archaka 
burdened with service to the idol and 
Issue 4 is whether the plaint lands them¬ 
selves constitute the inam or only the 
teerva thereof (the word “teerva” being 
used synonymous with assessment). The 
District Judge found that the grant was 
to the temple itself and not to the 
archaka and that the lands themselves 
constituted the inam. He gave a decree 
removing defendant 1 from the position 
of the trustee and he left it to the 
Religious Endowments Board to frame a 
scheme and appoint a fresh trusted. 
Meanwhile he directed that the receiver 
appointed by the Court should continue 
in possession. Both the parties appeal. 
The defendants are agreed that defen¬ 
dant 1 is the only person who was doing 
the work of the do facto trustee, that is, 
that he only was managing the temple 
and that the other defendants had no¬ 
thing to do with tho management of the 
temple. 

The first question that arises in the 
case is the subject of Issue 5. The 
earliest document we have is Ex 7 being 
an extract from the jamabandi chitta of 
the village of Mullipallam for fasli 1210. 
It refers to “ Devadayam Sudha inam, 
and lower down refers to “Perumal” 
temple sudha inam”. The next docu¬ 
ment we have is Ex. A (same as Ex. 7-A) 
an extract from the inam jamabandi 
account for fasli 1212 (that is the year 
1802-1803). The document begins by 
referring to Devadayam inam. Then 
the heading of Col. 3 is given as 
Perumalkoil inam. As pointed out by 
me in Tripura Sundaramma v. 
Secretary of State (l) the word 
’’devadayam” itself may not be con¬ 
clusive but the use of the word “Peru- 
malkovil inam” tends to show that the 
inam was regarded as inam belonging 
to the temple. Devaraja Battar the 
ancestor of the defendants living at the 
t ime, was shown as cultivator. Ho was 

(L) A. I. U. 1928 Mad. 282=106 I. G. 891. 
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not mentioned even as the archaka of the 
temple. For fasli 1215 we have got 
Ex. 7-B which refers to Perumal inam cul¬ 
tivated by Devaraja Avyangar. The next 
document we have got is Ex. B-l the inam 
statement and Ex. B the inam register. 
In Col. 2 of the inam register the inam 
was described as “devadayam.” I have 
already observed this may not be con¬ 
clusive but in the inam statement in 
Cols. 4 and 5 also the word “devadayam” 
is mentioned under the headings “rela¬ 
tionship between the original grantee of 
sannad and the person in enjoyment a 4 ; 
present” and particulars of family.” 
Though the use of word ‘ devadayam” in 
Col. 2 of the register may not signify 
very much it seems to me that the use of 
word in Cols. 4 and 5 of the inam state¬ 
ment is unusual and goes to some extent 
against the contentions of the appellants 
(by which terra I will throughout refer 
to the appellants in A. S. No. 233). 
In Col. 1 of the inam statement the entry 
is : 

“Entered in fasli 1212 Devariji Avyangar, 
Varaiarajaporamal rainiam, enjoyment at pre¬ 
sent by Liksh-nina Ayyangir archika perform¬ 
ing puja to the Slid Swami," 

the heading being ‘ name of Inamdar 
entered in dowl and the name of the per¬ 
son enjoying at present.” The reference 
is obviously to Ex. A, and while Deva¬ 
raja Ayyangar’s name is there, we have 
also the words “ Varadarajap 9 rumal 
maniam.” The mention of enjoyment by 
Lakshrnana Ayyangar does not add very 
much. In Col. 2 the age given is appar¬ 
ently the age of Lakshmrna Ayyangar. 
Under Col. 3, residence”, we have 
“Varadaraja Perumalkovil inMullipallam 
village.” Under the heading “particulars 
of enjoyment,” the entry is: "enjoyed by 
Varadarajaswamiperumal.” Then we 
have got this note under the statement : 

_ ^he said land has been in the enjoyment of 
Varadarajaporumal Swami for a long time. It 
was granted by the Rajahs of Carnatic for the 
puja and naiveiyam for the said Swami. From 
that tlme my ancestors and myself have been 
onjoy.ng hereditarily. There is'no document.” 

Then follows the seal of Varadaraja- 
pei umal Swami and then the signature 
of Lakshrnana Ayyangar, inamdar. The 
appellants contend that the heading of 
the document is ambiguous. Assuming 
that this is so the whole document shows 
that L’.kshmana Ayyangar regarded the 
land as land belonging to the deity. In 
the inam register under Col. 14 the per¬ 


son entered in the register prepared ac¬ 
cording to Regulation 31 of 1802, both in 
faslis 1212 and 1217 is shown as Peru¬ 
mal. In Col. 15 also the name entered 
in the survey or in the subsequent ac¬ 
counts in fasli 125S, is shown as Varada¬ 
raja Perumal. In Cols. 16 and 17 the 
entry is “Mullipalam Varadaraja Peru¬ 
mal, worshipper Lakshrnana Ayyangar.” 
Col. 21 shows that the Deputy Collector 
recommended the inam to be confirmed 
free of quit-rent. The title deed was 
not exhibited in the suit but it seems to 
have been filed in connexion with the ap¬ 
plication for the appointment of a re¬ 
ceiver and it purports to be issued to 
the manager for the time being of the 
temple. In our opinion Ex. B does not 
at all help the appellants. On the other 
hand both Exs. B and B-l show that the 
then archaka regarded' the inam as be¬ 
longing to the temple. Ex. 5 is the Siva- 
jama patta granted for fasli 1276 for 
water cess issued to Likshmana Ayyan¬ 
gar as pattadar. There is nothing in 
this to help the defendants. In 1871 
Lakshrnana Ayyangar executed an othi 
deed of thuuduvaram for a sum of 
Rs. 17-8-0, for thrae years: Ex. 3. Hav¬ 
ing regard to the term and the amount 
taken, it may be regarded practically as a 
lease. 

In the document the land was des¬ 
cribed as Mullipallam Perumal temple 
manyam. It does not show any desire 
on the part of Lakshrnana Ayyangar to 
assert his own title. Ex. 3-A is a usu¬ 
fructuary mortgage of thunduvaram dated 
13th July 1883. Lakshrnana Ayyangar 
was succeeded by his daughter’s son 
Muthuvenkatachalam Ayyangar the 
father of defendant 1 ; and the tenant 
executed the document in favour of 
Muthuvenkatachalam Ayyangar. Here 
also the land was described as the mani- 
bhum of Varadaraja Perumal temple. 
Rs. 66 was the amount taken under the 
document and it was to run for five 
years. The same remarks apply to 
Ex. 3-A as to Ex. 3. The next document 
is Ex. 3-B. This is for Rs. 100 consist¬ 
ing of Rs. 17-8-0 taken under Ex. 3, 
Rs. 40 taken under another document 
dated 15th June 1877 and Rs. 42-8-0 
receive! in cash. Under the terms of 
this - document one-half of the produce 
was to be taken by Muthuvenkata¬ 
chalam Ayyangar as melvaram and 
the .other half by the tenant as plough- 
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varam and thunduvaram. The term 
fixed is five years. The land is des¬ 
cribed as Yaradaraja Perumal maniam. 
Then we have got a scries of documents 
beginning with Ex. 3-C dated 2nd July 
1885 up to 2nd March 1911, Ex. 3-J, all 
executed by Muthuvenkatachalam Ayyan- 
gar. In these documents the description 
of the land as Yaradaraja Perumal man- 
yam was dropped and changed into : 

"which belongs to me having accrued from my 
maternal grandfather which was enjoy el before 
this by my maternal grandfather Lakshmana 
Ayyangar witli patta entered ancestrally in his 
name and which is now being enjoyed by mo 
with patta entered in my name.” 

Except two items Rs. 45 borrowed for 
reclamation under Ex. 3-H and another 
item of Rs. 250 borrowed for expenses of 
a litigation, all the other items of these 
mortgages relate to private family ex¬ 
penses of defendant l’s- father. The 
documents themselves show it and the 
District Judge also finds it. Though 
interest was being paid off by mortgage 
of thunduvaram the principal under 
these documents was practically never 
discharged. The debt went on mounting 
up until by Ex. 3-J it -amounted to 
Rs. 450. Then Muthuvenkatachallam 
Ayyangar died. Ex. 3-K is the first docu¬ 
ment executed by defendant for Rs. 500 
consisting of Rs. 450 due under Ex.3-J and 
a fresh loan of Rs.50 for family expenses. 
This was renewed by Ex. J which was ex¬ 
ecuted for Rs. 500 due under Ex. 3-K and 
an additional sum of Rs. 500 borrowed for 
the expenses of the family and for mar¬ 
riage expenses. The next document is 
Ex. M under which the amount due was 
Rs. 700, and under it another item (other 
than the one mortgaged under Ex. J) was 
mortgaged. Then we have got Ex. J-l 
which was intended to be a continuation 
of Ex. J for Rs. 450. E^. H is a renewal 
of'Ex. M in 1924 for Rs. 700. . Thus it is 
clear that defendant 1 and his father 
were enjoying the land as if it was their 
private property and they were mortgag¬ 
ing it for their own private purposes. 
This of course is improper conduct on 
the part of defendant 1 and justifies his 
removal from the trusteeship unless it 
can be said that the conduot was bona 
fide. It may be said that defendant 1 
was misled by the conduot of his father 
Muthuvenkatachalam Ayyangar and he 
did not particularly study the inam 
statement and the inam register or take 
legal advice in the matter. The matter 
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then came on before the Religions Endow¬ 
ments Board. Defendant 1 filed a state¬ 
ment before them, which is now filed as 
Ex. O. Prior to that he had given an¬ 
other statemsnt before the ‘Revenue In¬ 
spector, Ex. C-l. In Ex. C-l he described 
the suit lands as the manibham lands 
of the said temple. ’ In Ex. G he said in 
para. 2: 

"the temple of Varadarajaperumal is a village 
temple of Mullipallam with a grant of 7 acr «3 
and 86 cents” 

and in para. 3: 

"The balance if any of the proceeds of the 
endowed property is intended for the mainten¬ 
ance and remuneration of the archaka in whom 
all the services of the temple are vested.” 

In para. 12 he said : 

"According to the ancient custom of this 
country the hereditary archaka of the village 
temple has the right to appropriate to himself 
and maintain himself and all his family out of 
all the surplus of the temple pooja etc., accord¬ 
ing to the raamool thittam.” 

Thus the attitude of the defendants in 
Ex. C and Ex. C-l was to admit that the 
land belongs to the temple and that he 
was entitled to the surplus proceeds only 
as remuneration of a temple servant. 
Having made those statqjpents in Ex. C 
and Ex. C 1, he changes his attitude in 
the written statement in the suit and 
pressed his contentions therein not only 
in the Court below but also before us in 
the High Court. We think there is no 
justification for this conduct of defendant 
1 and we do not see any reason to differ 
from the conclusion of the District 
Judge that he ought to be removed. In 
Srinivasacharyulu v. Pratyanga Rao 
(2), the conclusion was against the 
archakas but no opinion was expressed on 
the question whether the defendants acted 
in good faith and the matter was left for 
further investigation. This decision does 
not help the appellants. In Hussain 
Bibi v. Sayad Nur Hussain Shah (3) it 
was said that the setting up by a trustee 
of title in himself may not be a sufficient 
ground for the removal of the trustee in 
a case in which there was a mistaken 
impression as to right. It is also ob¬ 
served that such a case would be a unique 
case requiring very special proof. We 
have found that defendant 1 was not 
under any mistaken impression in 1925 
but chose to raise those contentions in 
the suit. This deoision does not there¬ 
fore help the appellants. We therefore 
c onfirm the order of the District Judge 

(2) A. I. R. 1921 Mad. 467=64 I. 0. 816. 

(8) A. I. R. 1928 P. 0. 106=109 I.C. 52 (P.O.). 
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removing defendant 1 from trusteeship. 
This of course doe3 not prevent him from 
continuing as an archaka. 

The only question that remains is whe¬ 
ther we should frame a scheme in the 
terms of S. 69, Religious Endowments 
Act. I think we should do so. The fol¬ 
lowing scheme will be framed: 

(l) The temple will be managed by 
three trustees consisting of a member 
of the defendant’s family and two 
other villagers. The first trustees will 
be defendant 4, plaintiff 4 and Rama 
swam' Chettiar. One of the trustees 
will vacate office at the end of three years 
by lots and the remaining trustees will 
co-opt another trustee. At the end of 
another three years another of the origi¬ 
nal two trustees will vacate by lots and 
another person will be co-opted. After¬ 
wards at the end of every three years, 
the remaining original trustee will vacate 
office and a fresh trustee will be co-opted 
as before. In the case of a vacancy by 
death the other two trustees will co-opt. 
If the co-opting trustees do not agree, 
the Endowment Board will nominate the 
trustee. 2. One-third of the net income 
of the temple inam lands will be set 
apart as remuneration for the services of 
the archakas. This clause will be opera¬ 
tive from the time the defendants are de¬ 
prived of possession. They will give 
credit for any payments received in the 
meanwhile and get any expenses incurred 
by them. 3. The trustees will keep pro¬ 
per accounts and manage the affairs of 
the temple under the directions of the 
Religious Endowments Board. 

.{? ^°- 233 of 1927, the appellants 

will bear the respondents’ costs. No 
order as to costs in A. S. No. 396 of 1927. 

,, •J- -1 agree. I may observe 

that the heading to the statement Ex.B-1 

appears to me to be correctly translated 
and clearly indicates Varadarajaperumal 
to bo the inamdar. 

P.R.S./v.B. Order accordingly. 

* A. I. R. 19 31 Madras 81 

Anantakrishna Ayyar, J 

V. 

Thazhathitathil Krishna Kurun —Res 
pondent. 1 

So" D *° a - - 
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(a) Civil P. C., (1908), S. 144—“Restitu¬ 
tion,” meaning explained. 

The word “restitution” which occurs in 
S. 144 implies that a party who applies under 
S. 144 should prove that he was in possession 
of something, the restitution or restoration of 
which he seeks. [P 82 C 2] 

*(b) Civil P. C. (1908), S. 144—“Or other¬ 
wise” significance of term explained. 

The words “or otherwise” which immediately 
follow the word “restitution” are inserted in 
S. 144, to provide for cases where it is not 
possible to make restitution in the sense of 
restoring the very property that was lost to the 
petitioner, and when the Court proceeds to do 
the next best thing that it could do in the peti¬ 
tioner s behalf in the circumstances. What 
“other” relief should be granted by the Court 
would depend upon the circumstances of each 

case - [P-83 C 1] 

❖(c) Civil P. C. (1908), Ss. 144 and 47- 
Suit for redemption of four items , of mort¬ 
gaged property—Decree for redemption of 
three on deposit into Court of balance of 
mortgage money by mortgagor—Mortgagor 
after such deposit filing appeal for redemp¬ 
tion of fourth item—Appeal decreed—Appli¬ 
cation under S. 144 for mesne profit—Mort¬ 
gagor not being in possession of that item at 
date of trial Court's decree, S. 144 did not 
apply Under S. 47, application under S. 144 
was allowed to be converted into plaint. 

In a suit for redemption of the four 
items of the property mortgaged, a decree for 
redemption of only the throo items on deposit 
into Court of tho balance of the mortgage 
money by mortgagor had been granted, on 
which the mortgagor after so depositing tho 
money into Court had filed an appeal for re¬ 
demption of the fourth item, which also was 
decreed. Then tho mortgagor put in an appli¬ 
cation under S. 144 for the mesne profits of the 
fourth itom. 

Held: that as the mortgagor was not in pos¬ 
session of this property at the date of the trial 
Court s decree, S. 144 would not apply to such 
a case. If tho attention of tho lower appellate 
Court in the first appeal had been drawn to 
tho fact that tho mortgagor had deposited the 
required amount into Court in proper time and 
that she should accordingly be docreed mesne 
profits in respect of the item which was decreed 
to h°r by the lower appellate Court it would 
have, if it thought fit to do so, decreed her 
mesne profits also. I n such case her applica¬ 
tion under S. 144 should bo allowed to be con¬ 
verted into a plaint, by virtue of the Court’s 

power under S 47: A. I. R. 1924 Cal. 7f,9 and 
A. I. R. 1927 Mad. 898, Ref. [p 83 C 1, 2] 

V. P. Karunakaran Nambiar — iov Ap¬ 
pellant . 

P. Govinda Menon for Respondent. 

Judgment. The appellant before me 
was plaintiff 3, in O. S. No. 205 of 1921 
on the file of the District Munsif’s Court 
of Badagara. The suit was for redemp¬ 
tion of four items of properties on the 
footing of a mortgage. The plaintiffs 
got a decree in the trial Court for re. 
demption but only in respect of three of 
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the four items mentioned by them in 
their plaint. The decree directed that 
on payment by the plaintiffs into Court 
of a particular amount found to be due 
on the mortgage, the defendants should 
put the plaintiffs in possession of the 
three items. The plaintiffs paid the 
money into Court in accordance with 
the directions contained in the decree 
and obtained possession of the item 
decreed to them by the trial Court. 
Plaintiff 3 however preferred an appeal 
to the lower appellate Court against 
that part of the trial Court's decree 
which disallowed her the other item 
claimed in the plaint. The result of the 
appeal was that the appellate Court 
modified the decree of the trial Court by 
decreeing the other item also in favour 
of plaintiff 3. Plaintiff 3, the decree- 
holder having obtained possession of 
this extra item which she succeeded 
in getting a decree for in appeal, filed 
an application to recover mesne pro¬ 
fits due in respect of this item from 
the date on which she deposited the 
money into Court to the date on 
which she obtained possession of that 
item. Her application was resisted by 
defendant 12, who was the only 
person interested in respect of this item. 
The trial Court however held that 
plaintiff 3, was entitled to recover 
mesne profits as on the footing of restitu¬ 
tion and accordingly directed defen¬ 
dant 12 to pay mesne profits to plain¬ 
tiff 3 for the period in question. De¬ 
fendant 12 preferred an appeal. The 
learned Subordinate Judge of Tellicherry 
came to the conclusion that S. 144, 
Civil P. C., could not be applied to such 
a case as the present, and he accordingly 
reversed the trial Court’s order and dis¬ 
allowed the decree-holder’s claim for 
the mesne profits in question, plain¬ 
tiff 3, the decree-holder, has accord¬ 
ingly preferred the present Civil Miscel¬ 
laneous Second Appeal. 

On her behalf it was contended by her 
learned advocate that the case would 
substantially come under S. 144, Civil 
P. C. He argued that the trial Court’s 
decree was varied by the appellate 
Court’s decree and if the trial Court had 
passed the decree which was ultimately 
passed by the appellate Court, plain¬ 
tiff 3 would have been in a position to 
obtain possession of this item and enjoy 
the mesne profits or income arising there¬ 


from and that it was owing to the decree, 
erroneous, in this respect, passed by the 
trial Court that she has been deprived 
of possession of the mesne profits arising 
from this item. He also laid emphasis 
on the words “or otherwise” occurring in 
S. 144, Civil P. C. He drew my at¬ 
tention to certain Privy Council cases 
Jainulabdin Khan v. Muhammad 
Asgliar Ali Khan (l) and Jai Berhuma v. 
Kadarnat Marwari (2), where the scope 
of S. 144, or of S. 583 in the prior Code, 
has been discussed by the Privy Council. 
On behalf of the respondent it was argued 
that S. 144 would apply only to cases 
where in execution of a decree passed by 
one Court a benefit is received by the 
decree-holder and thereafter that decree 
is reversed or set aside subsequently by 
a competent Court, and that in such cases 
the Court should place the parties in the 
position which they would have occupied 
but for such a decree which was varied 
or set aside. In the present case, plain¬ 
tiff 3 was not in possession of this item 
at the date of the plaint or at the date 
of the trial Court’s decree. Her suit 
was to get possession of the same, among 
other items. That being so, it is rather 
difficult to apply that portion of S. 141 
which speaks of “placing the parties in 
the position which they should have oc¬ 
cupied but for such a decree”, to tho’case 
of plaintiff 3. No doubt the words “who 
have been deprived by way of execution 
of any property or benefits” do not occur, 
in S. 144. But the word “restitution” 
which occurs in that section would seem; 
to imply that a party who applies under 
S. 144 should prove that he was in pos¬ 
session of something, the restitution or 
restoration of which he seeks. As the 
plaintiff was not in possession of this 
property at the date of the trial Court’s 
decree, I find it difficult to apply S. 144 
in her favour. As for the words “ or 
otherwise” appearing in S. 144 on which 
reliance was placed for the appellant, it 
seems to mo that the appellant could not 
get any real assistance from those words 
either, in the circumstances of this case. 
The words “or otherwise” are found in 
the Code of 1882 also. I have not been 
referred to any decision of any Court 
where these words have been the subject 

(1) [1888] 10 All. 1GG = 15 I. A. 12 = 5 Sar. 

129 (P.C.). 

(2) A. I. "R. 1922 P. G. 269=G9 I. C. 278 = 49 

1. A. 851=2 Pfit. 10 (P.G.). 
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of comment. Having regard to the word 
restitution” which precedes immedia¬ 
tely these words “ or otherwise”, it 
would appear that the words “or other¬ 
wise” were inserted to provide for cases 
where it is not possible to make restitu¬ 
tion in the sense of restoring the very 
property that was lost to the petitioner 
and when the Court proceeds to do the 
next best thing that it could do in the 
petitioner’s behalf in the circumstances. 
What other” relief should be granted 
by the Court would depend upon the cir¬ 
cumstances of each case. A familiar 
instance is where in execution of a 
decree, subsequently reversed, the pro¬ 
perty of the petitioner was sold in Court 
auction, and purchased not by a party to 
the suit but by a third person. In such 
a case it has been held that the ultimate 
successful party would not be entitled to 
restitution in the sense of getting back 
the very property that was sold in exe¬ 
cution of the erroneous decree. In such 
cases it has been held that the aggrieved 
party would be entitled to the proceeds 
of the sale, as the equivalent into which 
the original property has been converted. 
It is probably to cover such cases that 
the words “or otherwise” have been in¬ 
serted in the section. In any event, on 
the facts before me, it is clear that tha 
appellant was not in possession of this 
property, and that consequently the 
words of the section I have quoted could 
not apply to such a case. 

Then it was argued by the learned 
advocate for the appellant that this 
would be then a case where she has no 
remedy at all. That however is not the 
point for my present consideration • I 
have now only to consider and decide 
the only point before mo, whether she 
is entitled to restitution under S. 144 . 
It was pressed upon me that the justice 
ol the case requires that S. 144 should be 

™ r . y f lb u rally construe d. I am anxious 
to help her to the extent to which I 
could legitimately go, having regard to 
I th0 wordings of S. 144, Civil p 8 C It 

neUant’s in 8uch ~«e«. the ap¬ 

pellant s counsel ought to have drawn 

attention to the fact when her appeal in 

he main suit was heard and decided by 

the lower appellant Court. If the at 

tention °f the lower appellate Court in 

the first appeal had been drawn to the 

fact that she had deposited the required 

.amount mto Court in proper time? aid 
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that she should accordingly be decreed 
mesne profits in respect of the item! 
which was decreed to her by the lower 
appellate Court, then it is probable that 
the justice of the case would be con-' 
sidered by the lower appellate Court, 
and it would have, if it thought lit to 
do so, decreed her mesne profits also. 
The learned advocate for the respondent 
diew my attention to two cases, one re- 
ported in Baikuntlia Nath v. Prosanna 
Moyi Debt [ 3), and the other in Bhimana 
Crowd V. Sidda Lintjana Crowd (4) ; they 
generally support the contention urged 
on behalf of the respondent, but it is 
unnecessary to discuss those cases in 
detail as I think that the appellant’s 
case does not come within the language 
of the section. I therefore have no al¬ 
ternative but to dismiss this civil mis¬ 
cellaneous second appeal with costs. 

The appellant’s loarned advocate how¬ 
ever requested mo to allow the applica¬ 
tion made by her to be converted into a 
plaint and askod mo to*exercise the rights! 
given to the Court by S. 47, Civil P. C. I 
think that the present is a case where I 
should grant her request. The petition 
hied by her will accordingly bo treated 
as a plaint, subject to her complying 
with the requisitions that may be made 1 
by the first Court with reference to its 
form, and also court-fee payable thereon. 
Of course I say nothing as regards the 
maintainaluhty of the suit or the defence 
the other side may have with respect to 
the same Those are matters that would 
have to bo gone into after the plaint is 
legistered and when it is tried in the 
usual course. ° 

- Appeal dismissed. 

CU. 324 ° aI * 709=81 L C:57l ~~51 

(4) A.I.R. 1927 Mad. 898=104 I. C. 7G8 
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Reilly a N d Anantakrishna Ayyar. JJ. 

A. 1 . Pannirselvam —Petitioner. 

Easpondtls. Vand *'> ar and an0lher ~ 

Civil Revn. Petn. No. 1326 of 1030 
Decided on 29th October 1930, from 
order of Sub-Judge, Tanjore, in O P 

No. 40 of 1930. 

(a) Interpretation of Statute.—Retrospec- 
t.ve effect-Statute not dealing with £^>- 
cedure does not have retrospective effect 
unless cieariy ,° intended by legislature. ’ 

• ^ A statute other than one deal¬ 

ing with procedure shall not be construed so as 
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to have retrospective effect, unless the intention 
of the legislature that it should have such an 
effect, appears in its terms or by clear and 
necessary implication. But if such an inten¬ 
tion appears in the statute which repeals a pre¬ 
vious statute, there is no doubt that it can have 
a retrospective effect so as to apply even tc. 
pending litigation. [P 85 C 1 2] 

(b) Interpretation of Statutes—Declaratory 
Act ordinarily has retrospective effect. 

A declaratory Act, that is an Act which 
merely declares the law as it is and as it had 
been at the date of its commencement, ordi¬ 
narily has a retrospective effect : Jones v. 
Bennett, (1890) G3 L. T. 705, Ref .; A. I. R. 1920 
Mad. 1 (F. B.) and .1. I. 11. 1930 Mad. 834 
{F. B.), Ref. [P85C2] 

(c) Interpretation of Statutes—There may 
be a declaratory provision'in non-declara- 

ory Act. 

A provision of an Act not in its general 
character declaratory, may be declaratory in 
effect, though not in form: Attorney-General v. 
Hartford , (1849) 3 Ex. G70, Ref. [P 8G C 1] 

(d) Madras Local Boards Act (1930), 
S. 54 (2)—S. 54 (2) of new Act is amending 

and not a declaratory section. . 

Section 54 (2) as re-enacted amends S. ->4 (2) 
of the old Act (1920) and is not merely a decla¬ 
ratory provision. ^P 8G C i] 

(e) Madras Local Boards Act (1930), S.54 

(2)_S. 54 (2) i* grammatically in future 

tense and hence is not retrospective. 

The whole of S. 54 (2) in its new form is 
grammatically in the future tense and nothing 
in that section is retrospective in its effect: 
Smithies v. National Assojiation of Operative 
Plasterers, (1909) 1 K. B. 310, Ref. [P 87 C 1] 

(f) Madras Local Boards Act (1930). 
Schedule R. 5 (3)—Old remedy at time of 
institution of suit has not been taken away. 

Rule 5 (3) provides literally that any new 
remedy provided by the new Act shall be 
available in tho pending proceedings. It docs 
not say that the old remedy, available when 
the proceedings were instituted, has gone. If 
tho legislature had so intended, it would have 
said so in plain, clear and simple language. 
Such meaning cannot bo brought out by mere 
implication, which also cannot be found in the 
languago used. [P 87 C 2] 

(g) Madras Local Boards Act (1930), 
Schedule R. 5 (3)—It applies to suits, ap¬ 
plication etc. by or against Local Board and 
not to litigation between individuals. 

All the subrulcs of R. 5 in tho schedule refer 
to tho Local Boards concerned and R. 5 (3) re¬ 
fers to applications, suits, or appeals, bv or 
against a Local Board and not to applications 
or litigation between individuals such as elec¬ 
tion petitions in which one person attacks tho 
election of anothor person. [P 88 C 1] 

(h) Madras Local Boards Act (1930), 
S. 54 (2)—Intention of legislature is not to 
interfere with procedure of Court in matter 
already pending before it. 

A now provision in regard to procedure might 
well have retrospective effoct so as to apply to 
ponding litigation, but tho legislature should 
state so in clear and plain words. Without 
something far moro clear, it cannot be inferred 
.that tho intention of the legislature in onact- 


ing S. 51 (2) was to interfere with the procedure 
of a Court in a matter already pending before it, 
remembering that the Act has nothing in its 
general scope to do with the procedure ot Courts 
at all. [P88C2] 

(i) Madras Local Boards Act (1930), 
Schedule R. 6 (1) (a) and (c) — “ Holding 
office” explained. 

In R. 6 (1) (a) and R. 6 (l) (c) of the Schedule 
“ holding office ” means validly holding office. 

[P 89 0 2] 

(j) Civil P. C. (1908), S. 115—When lower 
Court having jurisdiction decides point, High 
Court will not interfere with decision though 
wrong. 

When tho lower Court having jurisdiction to 
do so, decides a point, the High Court will not 
interfere with a decision whether it was decided 
rightly or wrongly. The High Court’s power 
of revision does not ordinarily extend to exa¬ 
mine the correctness or sustainability of a find¬ 
ing of fact arrived at by lower Court 

[P 90 C 1 P 91 C 1] 

(k) Interpretation of Statutes—Retrospec¬ 
tive operation should not be given to statute 
to affect existing rights, unless statute is 
violated. 

Per Anantakrishna Ayyar,J. —A retrospective 
operation is not to be given to a statute so ts to 
impair an existing right or obligation or other¬ 
wise than as regards matter of procedure, un¬ 
less the fact cannot be avoided without doiug 
violence to the language of the enactment. A 
statute is not to be construed so as to have a 
greater retrospective operation than its language 
renders necessary. If it is capable of being 
interpreted in either way, it ought to be con¬ 
strued as prospective onlv: A. I. R. 1927 P. C. 
242, Ref. [P91C2] 

(l) Interpretation of Statutes — Context 
should be looked to before holding a declara¬ 
tory statute to be retrospective in operation. 

The context of the statute and the terms oT 
the clauses in question should be examined be¬ 
fore even statutes which are declaratory in form 
are held to bo retrospective: Young v. Adam*, 
(1898) A. C. 4G9, Foil. [P 92 C 1] 

(m) Interpretation of Statutes—When new 
remedy is given by statute where old remedy 
existed, it is cumulative and not in lieu of old 
remedy. 

Remedies may bo given by a statute, and if a 
new remedy is given in a case, where an old 
remedy existed, the ordinary presumption is 
that this now remedy is a cumulative one and 
not in lieu of tho old remedy. [P 93 C 2] 

Advocate-General , P. Vcnkataramana 
Bao and B. Sundaralingam —for Peti¬ 
tioner. 

T. B. Venkatarama Sastriar, K. P. 
Bamakrishna Ai/yar and N. Bajagopalct, 
Ayyangdr —for Respondents. 

Reilly, J .— The Petitioner in this revi¬ 
sion petition was elected President of the 
District Board of Tanjore in January 
last. His opponent at that election, the 
respondent here, put in an election peti¬ 
tion in the Court of the Subordinate 
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Judge of Tanjore early in February of 
this year. Unfortunately for various rea¬ 
sons the disposal of that petition was de¬ 
layed until 4th September last. The peti¬ 
tioner here has urged before us that by 
4th September the Subordinate Judge had 
lost jurisdiction to deal with the petition 
in consequence of a new Act, which had 
coma into force Act 11 of 1930. There is 
no dispute that at the time.when the 
election petition was presented to the 
Subordinate Judge he had jurisdiction to 
dispose of it ; nor is it suggested before 
us that he lost jurisdiction until the new 
Act came into force on 26th August 1930. 
The Subordinate Judge found that the 
election of Mr. Pannirselvam, the peti¬ 
tioner here, was void and ordered a re- 
election. That decision of the Subordi¬ 
nate Judge is contested before us for vari¬ 
ous reasons. But the reason which has 
occupied our attention and with which 
only I thinlc it necessary to deal at any 
length is the allegation that at the time 
he disposed of the petition the Subordi¬ 
nate Judge had no jurisdiction to do so. 
For the election petitioner, Mr. Veeriah 
Vandayar, it is contended that, as ad¬ 
mittedly the Subordinate Judge had juris¬ 
diction to deal with the petition when it 
was presented to him, the new Act did nob 
deprive him of jurisdiction. 

The new Act amends in many parti¬ 
culars the Madras Local Boards Act of 
1920, which was in force when this elec¬ 
tion took place and under the provisions 
of which Mr. Veeriah Vandayar insti¬ 
tuted his election petition. Among other 
things it repeals S. 13 of the Act of 1920, 
under which no salaried officer of the 
Government was eligible to be elected 
president of a Local Board. And I 
understand that the only objection to the 
election of Mr. Pannirselvam which was 
pressed when the election petition came 
on for hearing before the Subordinate 
Judge was that he was ineligible for 
election as president because he was a 
salaried officer of the Government. Now 
it cannot be doubted that it is a funda¬ 
mental rule of interpretation that a 
statute other than one dealing with pro¬ 
cedure shall not be construed so as to 
jhave retrospective effect unless the in¬ 
tention of the legislature that it should 
have such an effect appears in its terms 
; Or by clear and necessary implication, 
ilhat principle is reinforced, so far as 
this presidency is concerned, by the 


Madras General Clauses Act, under 
which, unless a contrary intention ap¬ 
pears in an Act of the Madras legislature, 
though it may repeal a previous Act, that 
repeal does not affect any right, privi¬ 
lege, obligation or liability acquired, ac¬ 
crued, or incurred under the enactment 
so repealed nor affect any investigation, 
legal proceeding or remedy in respect of 
any such right, privilege, obligation, lia¬ 
bility, etc. ; and any such investigation, 
legal proceeding or remedy may be insti¬ 
tuted, continued or enforced as if the re¬ 
pealing Act had not been passed. 

That is very much the effect of the in¬ 
terpretation Act in England. But, if a 
contrary intention appears in a subse¬ 
quent Act, there is no doubt that it can 
have a retrospective effect so as to apply 
even to pending litigation, as is shown by 
Quilter v. Malleson (l). But, when wo' 
look at the new Act 11 'of 1930, with 
which we are concerned, we find nothing 
explicit in it to the effect that it is re¬ 
trospective in its action. The learned 
Advocate-General, who appears for the 
petitioner before us, has urged that that 
is of little importance because the Act 
itself is a declaratory Act. If it were 
really a declaratory Act, an Act which 
merely declared the law as it was at the 
date of its commencement and as it had 
been, then no doubt it might have, and 
ordinarily would have, a retrospective 
effect as pointed out by Lord Chief Jus¬ 
tice Coleridge in Jones v. Bennett (2), 
though the mere description of an Act 
was a declaratory Act is not decisive on 
that point. But, when we examine this 
Act 11 of 1930, is it a declaratory Act ? 
That is not what it purports to be in its 
preamble, which runs : 

‘‘Whereas it is expedient further to amend 
f<h?n C0n8 i 0 l'[ hte tho Madras Local Boards Act 
l«J20’" Ud th ° Madras Villa 8 e Pauchayat Act, 

So far as the new Act is a consolida- 
is so because it consolidates 
the Madras Local Boards Act 1920, and 
the Madras Village Panchayat Act 1920. 

Apart from that it purports to be an am¬ 
ending Act. 

Nevertheless, failing his contention 
that the whole of the new Act is a decla¬ 
ratory Act, the learned Advocate-General 
has contended that certain provisions of 
it may be declaratory in nature and re. 

~U) [1882] 9 Q.B.D. 672=52 L.J. Q.B. 44=81 
W.R. 75=47 L.T. 5G0. 

(2) [1890] G8 L.T. 705=6 Asp. M.C. 596. 
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Respective in efleet. No doubt it is pos¬ 
sible that a provision of an Act not in its 
general character declaratory may be de¬ 
claratory in eilect, though not in form, 
as was the case in Attorney-General v. 
Hertford (3). W hat the learned Advocate- 
General Iras suggested before us is that 
S. o4(2), Madras -Local Boards Act, in the 
form in which it has been re-enacted in 
Act 11 of 1930 is a declaratory provision, 
which sets out and limits retrospectively 
the disqualifications of Government 
officers. S. 54(‘2), Madras Local Boards 
Act before its recent amendment ran : 

No salaried officer of Government shall be 
qualified for election as a member of a Local 
Hoard, provided that this prohibition shall not 
apply to village headman.” 

Mr. Pannirselvam held the office of 
Hie Public Prosecutor and Government 
Pleader of Tanjore, and it was alleged 
against him by his opponent that he was 
therefore a salaried oflicer within the 
meaning of S. 54 (2) and S. 13 of the Act 
before its amendment. It has not been 
denied before us, and the exhibits in the 
case show, that doubts were felt by vari¬ 
ous parties and were at times referred to 
the Government whether a Public Prose¬ 
cutor and Government pleader was a 
salaried officer of Government within the 
meaning of S. 54 (2) of the Act as un¬ 
amended. The learned Advocate-General 
has urged that S. 54 (2) as re-enacted by 
Act 11 of 1930 was designed to clear up 
those doubts and to declare the law and 
in that sense must be regarded as a pro¬ 
vision having retrospective effect. The 
new S. 54 (2) as re-enacted runs : 

No officer of Government other than a vil¬ 
lage headman should bo 'jUalificd for election or 
for holding office as a member of a Local Board, 
provided tint this prohibition shall not apply to 
the bolder of any office which does not involve 
both of the following incidents, namely that the 
incumbent (a) is a whole time servant of the 
ijovernment. and (b) is remunerated either bv 
salary or fees.” 3 

It cannot be denied that that provision 
as re-enacted does clear up any doubts 
which might be felt and which had been 
felt as to whether a Public Prosecutor and 
Government Pleader could be elected as 
|a member of a District Board. But it 
goes a good deal further than that, as has 
been pointed out by Mr. Vonkatarama 
Sastri for the respondent here. It 
amends S. 51 (2), of the old Act, in two 
marked ways. The old section said that 
no salaried officer of Government shall be 

(8) am 8~iiix. 070. 


qualified for election as a member of a 
Local Board, The new section says that 
not only will no officer as interpreted by 
the proviso immediately following be 
qualified for election but no such officer 
will be qualified for holding office as a 
member of a Local Board. That is some¬ 
thing far more than merely declaring the 
law. That is a plain amendment of the 
law. And when we go on to the proviso 
immediately following, under which 
certain persons who are officers of 
Government are not to be held officers of 
Government disqalified by this subsection 
we find instead ‘of “salaried officers” of 
Government being mentioned whole-time 
servants of Government who are remune¬ 
rated either by salary or fees are men¬ 
tioned. That again makes a very dis¬ 
tinct change in the law. Salaried 
officers of the Government were excluded 
from election by the old section even 
though not whole-time servants of the 
Government. Such officers are not now 
disqualified for election or for holding 
office as members of a Board, though they 
were disqualified for being elected before. 
When we examine the subsection in that 
way and find that it’makes two marked 
changes in the law, even though it may 
have cleared up doubts, and have been 
intended to clear up doubts, in respect to 
the eligibility of persons holding such 
offices as Government Pleaders and 
Public Prosecutors, we cannot treat it 
properly in my opinion as a declaratory 
provision. But of course, had it been a 
declaratory provision, that would not 
necessarily have affected the jurisdiction 
of the Subordinate Judge. It would have 
declared the law by which he had to 
decide the question before him ; but it 
would not have taken away his jurisdic¬ 
tion. What is urged in that connexion 
is that the Subordinate Judge lost his 
jurisdiction in consequence of pro¬ 
viso 2, to S. 54 (2) of the Act as amend- 
med, which runs: 

“Providod further that, if any »question arise?? 
oithor boforo or after an election whether any 
person is or is not disqualified under this sub* 
soction, tho question shill be referred to the 
Local Government, whoso docision shall be 
final.” 

It is suggested that, when that provi¬ 
sion came into force, the Subordinate 
Judge lost jurisdiction to decide the ques¬ 
tion which was properly before him in 
the election petition already instituted. 
Now to my mind the natural reading of 
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that second proviso is not to that effect. 
Its words are: “If any question arises.” 
That in itself is no indication of the past. 
The next words on which the learned 
Advocate-General laid stress were “either 
before or after an election.” Those words, 
I do not think, help him because they are 
still in the natural construction of the 
sentence referring to future matters.” “if 
any question arises before an election” 
that does not mean “has arisen in the 
P9st.” ‘ If any qusetion arises after an 
election” neither does that refer to any 
question in the past. And it is of in¬ 
terest to notice that the whole of that 
sub-S. (2), S 54; in its new form is gram¬ 
matically in the future tense, a matter 
which we cannot ignore when dealing 
with the contention that a particular 
provision, not explicitly retrospective, 
not described explicitly as declaratory, is 
yet to be construed as retrospective in its 
ieffect. The importance of that use of the 
future tense was pointed out in Smithies 
v. National Association of Operative 
Plasterers (4), in connexion with the ques¬ 
tion whether a new provision should be 
( applied to a pending action. To my mind 
we cannot find that anything in S. 54 (2) 

as re-enacted by Act 11 of 1930 is retro¬ 
spective in its effect. 

But there is another provision on 
which the learned Advocate-General 
strongly relied. There is a schedule at 

the end of Act'll of 1930 containing 
some rules, which are described as 
transitional provisions,” provided for 
certain matters until the amendments 
made by the new Act come into full 
force. One of those rules, R. 5 (3) runs: 

Any remedy by way of application, suit or an- 
pea 1 which is provided by the said Act (that is 
the Madras Local Boards Act, 1920) as amended 
by this shall bo available in respect of proceed* 

date of“?h« thC Said ACt -- P° ndin « the 

commencement of this Act, as if tho 

loS d w 8 iV n r . es P ect of which the remedy is 
mea\ oU h d i8 be ^^r t,tutod after commcnce- 

f T i he j lo , arned Advocate-General has con¬ 
tended that the effect of that rule is that 
tne r 0mod y open to fche objecfcor Jn an 

amendment 1 ^ 100 U , nder fche Acfc th ° 

under th« a*! r0 Pj a . ce< * h y a n ©w remedy 
m. . • , c , an ^ ,fc solf has disappeared. 

Iv, Wh,> W ,lt E - 5 (3} g‘-^matical.y 
Bays. What it says is that any remedy 

by way of application, suit or appeal 

the said A nd, as 

T L It 20'-i 
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amended by this Act shall be available 
in pending proceedings. First, it is to bo 
noticed that that rule disposes of tHe 
content ion that the proceedings before the 
Subordinate Judge in the election petition 
were somehow guillotined by the new 
Act and came to a final end when the Act 
came into force. But it must be borne 
in mind that it provides literally that 
any new remedy provided by tho new 
Act shall be available in the pending 
proceedings. It does not say that 
the old remedy, available when the' 
proceedings were instituted has gone. 
We are asked to interpret it in that way. 
But surely that would be a most back- 
handed way of expressing such a result. 

Indeed I can hardly imagine that, if 
tho legislature really wished to bring all 
election petititions properly instituted 
under the Act before this amendment to 
an end, had they not been disposed of 
when the new Act came into force, that 
would have been stated in clear and 
simple language It would be a strong 
course to cut short proceedings in such a 
petition, on which an aggrieved person 
had properly embarked, though no doubt 
it would have been within the competence 
of the legislature to do that. But, if such 
a very unusual thing was to be done 
surely we should expect it to be done in 
plain language, not by an implication in 
a rule such as this, an implication which 
cannot strictly be found in the language 
used. But I think that Mr. Venkata ramal 
Sastri has really provided us with the 
right explanation of R. 5 (3) of these 
transitional provisions. Ho has pointed 
out that R. 5 has four subrules in it. The 
first provides that the property and rights 
used, enjoyed, possessed by, vested in 
etc., a Board in existence under the old 
Act shall, when Act 11 of 1930 comes into 
force, pass to the Board which takes its 
place. Sub-R. 2 provides that proceedings 
of the old Boards may be continued, so 
far as they are not inconsistent with the 
new Act, by the new Boards concerned. 
Sub-R. 3 then provides for remedies by 
way of application, suit or appeal provi¬ 
ded by the old Act as amended by the 
new Act being available in pending pro¬ 
ceedings. Then comes sub-R 4, which 
takes up each of tho three previous sub¬ 
rules in turn and provides that, if any 
dispute arises as to the Local Board to 
which any property, right, interest or 
liability is to pass under sub-R. 1 or as 



88 Madras Pannirselvam v. Yeeriah Vandayar (Reilly, J.) 1931 


to the Local Board by which any proceed¬ 
ing is to be continued under sub-R. 2 or 
as to the Local Board to or against which 
any remedy is to be available under sub- 
R. 3, then that question shall bo referred 
to the Local Government, whose decision 
shall be final. When we take the whole 
of R. 5 together, including the provision 
in sub-R. 4 for deciding disputes on that 
point, I think it is clear that all these 
isub-rules refer to the Local Boards con¬ 
cerned and that sub-R. 3 refers to appli¬ 
cations, suits or appeals by or against a 
Local Board and not to applications or 
litigation between individuals such as 
election petitions, in which one person 
attacks the election of another person. If 
that is the correct view to take, then 
R. 5 (3) of the transitional provisions had 
no effect upon the jurisdiction of the 
Subordinate Judge. 

But a modified contention was put for¬ 
ward by the learned Advocate-General in 
the course of his argument that, even if 
the Subordinate Judge’s jurisdiction to 
deal with the election petition before him 
was not affected by the new Act, 
proviso 2, to S. 54 indicated a new 
procedure which he was bound to follow 
in deciding the question before him, the 
question whether Mr. Pannirselvam was 
disqualified for election. As I have poin¬ 
ted out, proviso 2 to S. 54 as re-enacted 
is that, if any question arises whe¬ 
ther any person is or is not disquali¬ 
fied, the question shall be referred to the 
Local Government, whose decision shall 
be final ; it is not disputed that a new 
provision in regard to procedure might 
well have retrospective effect so as to 
apply to pending litigation, and what is 
suggested is that the Subordinate Judge 
in this case, once Act 11 of 1930 came 
into force, instead of trying to decide the 
question whether Mr. Pannirselvam was 
disqualified or not, should have referred 
it to the Local Government and, when 
be got the Local Government’s ruling, 
should havo disposed of the petition 
before him accordingly. It is interesting 
to notice that in the transitional provi¬ 
sions. to which I referred just now, certain 
questions as to which Board of the new 
Boards to come into being is to have any 
property or to continue proceedings or to 
have a remedy in suits and so on are to 
be referred to the Local Government, 
questions which without that provision 
might have to be decided by a Court 


and there is no doubt that after Act 11 
of 1930 came into force a question about 
the disqualification of a person by reason 
of any office he held under the Govern¬ 
ment would have to be referred to the 
Government. But it is going a very con¬ 
siderable length to urge that that provi¬ 
sion, proviso 2 to S. 54 (2) as re-enacted, 
was intended to apply to the proce-i 
dure of Courts dealing with election' 1 
petitions already properly before them. 
No doubt the legislature could have ap¬ 
plied a new procedure to such inquiries. 
But to my mind, if that had been their 
intention, something much more clearly 
stated would have been found in regard 
to the matter. It is not necessary to 
interpret proviso 2, S. 54 (2) as re-enacted 
in that way ; and without something far 
more clear, I am not prepared to infer 
that the intention of the legislature was 
to interfere with the procedure of a Court 
in a matter already pending before it, 
remembering that this Act, 11 of 1930, 
has nothing in its general scope to do; 
with the procedure of Courts at all. 

However, that is nob the end of the 
argument for the petitioner here. It is 
urged that there are other provisions, 
other rules in the transitional provisions 
which oust the jurisdiction of the Sub¬ 
ordinate Judge. R. 6 of those transitional 
provisions provides that, notwithstanding 
anything contained in the Madras Local 
Boards Act of 1920 or the amending Act, 
the members of every District Board or 
Taluk Board holding office at the date of 
the commencement of the amending Act 
shall be deemed to have been elected 
under that Act and their term of 
office shall extend to a date to be 
fixed by the Local Government not more . 
than a year after the coming into force 
of the amending Act for the purpose of 
new elections to th9 new Boards. And 
in R. 6 (l) (c) it is provided that the 
President and the Vice-President of the 
District Board or the Taluk Board hold¬ 
ing office at the commencement of the 
amending Act shall hold office as Presi¬ 
dent or Vice-President, as the case may 
be, up to the date so fixed by the Looal 
Government. It has been urged by the 
learned Advocate-General that the effect 
of that is that a President holding office 
at the date when the new Act came into 
force, that is, on 26th August 1930, will 
be entitled to remain in office until the 
date fixed by the Government, which, I 


1931 


Pankibselvam V. Veeriah Vandayar (Reilly, J.) Madras 89 


believe, is 25th August 1931, however 
irregular may have been the method by 
which he has come to hold office, any 
election petition instituted against him 
under the old Act before the new Act 
came into force having no longer any 
effect. That is a surprising contention, 
and we should have to be very sure that 
the rules had that effect before we could 
accede to it. There are various reasons 
which under the old Act could be urged 
why an election was invalid, why a 
candidate for an election was disqualified. 

According to the learned Advocate- 
General’s contention in this part of the 
case however serious might bo the dis¬ 
qualifications which might be urged 
against an elected president in an elec¬ 
tion petition pending at the date when 
the new Act came into force, that is, on 
26th August 1930, all those disqualifi¬ 
cations would evaporate for the period 
until the date fixed by ths Government, 
as it happens a year later, for the new 
elections. If he were discovered to be a 
deaf-mute or a leper, if he were dis¬ 
covered to have been adjudicated in¬ 
solvent, if he bad any other of the dis¬ 
qualifications which might have been 
made the basis of an election petition 
against him, none of them would have 
any effect for the period until the new 
elections were to be held, that is, for the 
ensuing year. In connexion with that 
argument it is interesting to observe that 
R. 6 (l) (a) of the transitional provisions 
makes the holding of office by members 
of Boards for the period until the date 
fixed by the Government for the now 
elections subject to the provisions of 
Ss. 54 (2), 56 and 59 of the Act. That is, 
the members holding office when the new 
Act came into force are to continue to 
hold office subject to those sections which 
provide for certain supervening disquali¬ 
fications, many of them of the same 
nature as the disqualifications which 
would have made a man ineligible for 
election and might be the subject of an 
e ec ,C T petition; and the members are 
to hold office subject also to S. 57, which 
piovides for those disqualifications being 
decided by the District Judge 

Similarly R 6 (l) ( c ) provides that 

Presidents and Vice-Presidents of Boards 
are to continue to hold office until the 
date fixed by the Governments for elec¬ 
tions subject to Ss. 15, 43 and 44, that 
ls * subject to the provisions for their 


vacating office in certain events or for 
their removal by the Government in cer¬ 
tain events or as the result of a vote of 
“no confidence.” So it will be seen that 
members are not to hold office from the 
date on which the new Act comes into 
force until the date fixed by the Govern¬ 
ment for the new elections irrespective 
of any disqualification which may occur 
to them, nor are presidents and vice- 
presidents to hold office irrespective of 
the ordinary provisions for their vacat¬ 
ing office in certain circumstances or for 
their removal. Then why are we to 
jump to the conclusion that all questions 
of disqualification which might be raised 
in election petitions are to lapse, that a 
member or a president is to hold office 
however ho might have been disqualified 
for getting into the office originally? 

The learned Subordinate Judge in deal-, 
ing with this matter has come to the 
conclusion that in Rr. 6 (l) (a) and 6 (l), 
(c), ‘‘holding office” means validly hold¬ 
ing office. That certainly gives a reason¬ 
able interpretation to those two rules. It 
has been urged by the learned Advocate- 
General that under the provisions in 
regard to election petitions when there 
is a petition pending against a member 
or a president, he is entitled to hold 
office until the petition is decided, and 
therefore Mr. Pannirselvam in this case 
was holding office at the date when Act 
11 of 1930 came into force because for 
various reasons this petition against his 
election had not been disposed of. But 
neither the new Act nor the old Act 
explicitly provides that members or presi¬ 
dents against whom election petitions 
are pending shall hold office until the 
petitions are disposed of. On the con¬ 
trary, if they are found to be disqualified 
in such petitions, the order which has to 
bo made is that their elections are void. 
What the old Act provided by S. 57 (3) 
was that pending such decision the 
inernBor shall be deemed to be disquali¬ 
fied.” What the Act as now amended 
provides is that 

pending such decision tho member shall bo 
entitled to act as if he were not disqualified.” 

That is a very different thing from pro¬ 
viding that he holds office pending the 
decision; and in my opinion the learned 
Subordinate Judge was right in finding 
that at the date when Act 11 of 1930 
came into force Mr. Pannirselvam was 
not holding office as President of the 
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District Boai^l within the meaning of 
R. G (1) (c) of the transitional provisions 
of the new Act. That being so. we can¬ 
not find that he holds that office by virtue 
of those transitional provisions and is so 
immune, as has been contended, from the 
jurisdiction of the Subordinate Judge 
from the date when the new Act came 
into force. In my opinion all these con¬ 
tentions that the Subordinate Judge had 
no jurisdiction to dispose of the petition 
before him on 4th September 1930 fail. 

It is also urged in the petition before 
us that apart from any question of juris¬ 
diction the learned Subordinate Judge’s 
decision that Mr. Pannirselvam was dis¬ 
qualified as a salaried officer under the 
Act before it was amended was wrong. 
Whether his decision on that point was 
right or wrong, it does not appear to me 
to be a question with which we need deal 
on this occasion. It is not a question 
iproperly coming before us in revision 
proceedings under S. 115, Civil P. C. 
Whether he decided rightly or wrongly, 
if he had jurisdiction to decide the mat¬ 
ter, then we cannot find that there was 
anything illegal or materially irregular 
in his decision. And in my opinion this 
is not a case in which we need fall back 
upon any reserve power of revision or 
superintendence which we have under 
any other enactment, because the ques¬ 
tion whether Mr. Pannirselvam was qua¬ 
lified "or not under the Madras Local 
Boards Act before it was recently amend¬ 
ed is not a question of any general 
public importance. From the date upon 
which the new Act came into force, 26th 
August 1930, such a question in the par¬ 
ticular form in which it was raised in 
this case cannot be raised any longer. 
Therefore it appears to me quite unneces¬ 
sary that we should go into it now. 

In my opinion this Revision Petition 
should be dismissed with costs of respon¬ 
dent 1 (advocate’s fee Rs. 250). 

Anantakrishna Ayyar, J. —I agree. 

The petitioner before us was elected 
President of the District Board of Tan- 
jore, and on an election petition duly 
presented, the learned Subordinate Judge 
has declared his election to be void on 
the ground that as Government Pleader 
and Public Prosecutor, Tanjore, he held 
a salaried office under Government and 
was not eligible for election as President 
of the District Board under S. 13, Mad¬ 
ras Local Boards Act (14 of 1920); and 


he has therefore presented this revision 
petition to us against that order. On his 
behalf the learned Advocate-General 
raised before us three contentions and 
Mr. P. Venkataramana Rao who follow¬ 
ed him raised a fourth contention. The 
learned Advocate-General argued that, 
having regard to the provisions of the 
new Act 11 of 1930, which became law 
while the proceedings were pending be¬ 
fore the learned Subordinate Judge, the 
Court had lost its jurisdiction in respect 
of this matter and that guillotine had 
been applied by the legislature to the 
petition pending in the lower Court. It 
was argued that the petition and the 
proceedings before the lower Court 
dropped automatically ” in the w’ords 
of the learned Advocate General. But 
at a later stage of the argument, 
the learned Advocate-General modified 
that position to some extent. As I 
understood him, he argued that though 
the petition might not have “ dropped 
automatically" the proper procedure that 
the learned Subordinate Judge ought to 
have followed was to refer the parti¬ 
cular point in dispute before him to 
the Local Government and to pass his 
final orders on the petition in accordance 
with the opinion of the Government 
thereon, and the learned Subordinate 
Judge not having done so, his order 
should be revised as one passed without 
jurisdiction, or at any rate, as one passed 
with material irregularity. Thirdly, the 
learned Advocate-General argued that 
under R. 6 of the transitional provisions, 
the petitioner before us was holding 
office on the date of the commencement 
of the new Act and therefore the other 
sub-rules of R. 6 apply, with the result 
that he is secure in the holding of his 
office till 25th August 1931. The fourth 
point that was argued by Mr. P. Ven¬ 
kataramana Rao who followed the Advo¬ 
cate-General on behalf of the petitioner 
was that the learned Subordinate Judge 
was not right in his finding that a Govern¬ 
ment Pleader and Public Prosecutor in the 
mufassal in a salaried officer under the 
Government and as such ineligible for 
election as President of the District 
Board. 

To take the last point first: it is at the 
highest only a mixed question of fact and 
law whether a Government Pleader and 
Public Prosecutor in the muffassil is 
a salaried officer under the Govern- 
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raent." I proceed on the assumption that 
it is a mixed question of fact and law. 
From the records before us it appears 
that on this question the Government 
held different views on different occa-. 
sions. We find from Ex. A that as early 
as 1887 the Government held the view 
that he was a salaried officer under the 
Government within the meaning of simi¬ 
lar provision under the District Munici¬ 
palities Act. In Hammick’s Municipal 
Manual published in 1905 I find a state¬ 
ment to the same effect: see p. 29. A 
reference to Ex. 3 would show that 
subsequently the Government were advi¬ 
sed that the amount paid to a Govern¬ 
ment Pleader and Public Prosecutor 
could be said to constitute “ only retain¬ 
ing foe/' but could not bo said to be 

salary,” and consequently that the Go¬ 
vernment Pleader is not “ a salaried 
officer ” under the Government. Which¬ 
ever might be the correct viow, the find¬ 
ing arrived at by the learned Subordinate 
Judge is on a mixed question of fact and 
law, I am not sitting here in appeal 

against the learned Subordinate Judge’s 
finding upon that question. The High 
Gourt’s power of revision does not ordi¬ 
narily extend to examine the correctness 
or sustainability of a finding of a fact ar¬ 
rived at by the lower Court, and I do not 
think that the case before me in any way 
.constitutes an exception to the general 
practice of this Court. That being so 
and having regard to the circumstances 
that such cases are not likely to arise in 
future—the policy of the new Act bein'* 
in this respect quite different — I do 
not think that this is a case in which the 
High Court should enter into the exami¬ 
nation of the correctness or otherwise of 
the finding on such a question. No 
special grounds are shown for us to inter¬ 
fere with such a finding. In this viow, I 
overrule the fourth contention raised by 
the learned advocate for the petitioner. 

dflohlf l f d i ei \-° Undorsfcand and correctly 
bv Hia l 16 1FS ^ contentions raised 

it n„ arned A^orte-General, I think 

a r,ril S3S , ai ' y t0 , kaai > in vi6w th0 8«ne- 
aUh ‘ [ °f , 0fl6gal interpretation of 

scone n ' I** r S ° b ° lr in miad the 
nri * • i’ ancl limitations imposed on, the 

stah P <3 relatin S to construction of 
statutes, regarding their retrospective 

could 410 ?'v T . hou S hthe general position 
‘ d n ° t , bo disputed, yet as I think that 
most of the contentions raised by the 


learned Advocate-General could be pro¬ 
perly appreciated and answered, if the 
rule of interpretation and its limitations 
be succinctly stated, I proceed to refer 
to the statement of the rule and its limi¬ 
tations as appears from decided cases and 
leading text books. In Maxwell on Inter¬ 
pretation of Statutes at p. 318 the rule is 
stated in these terras, rule regarding 
procedure apart: 

“upon the presumption that tbc legislature does 
not intend what is unjust rests the Joining 
against giving certain statutes a retrospective 
operation. They aro construed as operating 
on I\ in cises or on facts which come into exis¬ 
tence after the statutes were pissed unless a 
retrospective effect bo clearly intended. It is 
a fundamental rulo of English law that no 
statute shall be construed so as to have a re¬ 
trospective operation, unless such a construc¬ 
tion appears very clearly in the terms of the 
Act, or arises by necessary and distinct impli¬ 
cation; and the same rule involves another and 
subordinate rule to the effect that a statute is 
not to be construed so as to have a greater re¬ 
trospective operation than its language renders 
necessary. Even in construing a section which 
is to a certain extent retrospective, the maxim 
ought to be borne in mind as applicable when¬ 
ever the line is reached at which the words of 
the section cease to be plain.” 

Similarly in Statute of Law by Craies 
at pp. 324 and 32G, there are similar 
statements of the rule. I do not propose 
to quote them in extenso, but one para- 

gragh at p. 326 I should like to refer to 
here. 

“Perhaps no rulo of construction is more 
firmly established than this, that a retrospec¬ 
tive operation is not to be given to a statute so 
as to impair an existing right or obligation or 
otherwise than as rogirds matter of procedure 
unless tho fact cannot be avoided without doing 
violence to the language of tho enactment If 
the enactment is expressed in language which 
is fairly capable of either interpretation it 

ought to be construed as prospective only.” 


In Halsbury’s Laws of England, Vol. 
27, p. 159, it is stated: 

“A statute is prima facie prospective, and does 
not interfere with existing rights, unless it con¬ 
tains clear words to that effect, or unless, hav- 
ing regard to its.object, it necessarily does so ” 

Further: 

a statute is not to be construed to have a 1 
greater retrospective operation than its language 
renders necessary.” 

Now, it is therefore necessary not only 
to see whether the wording of the now 
Act is clear on this point, but also to 
examine how far it is clear, and how far 
it necessitates retrospective application 
of the provisions of the new Act, because 
in cases of doubt, or where a line is 
reached whore it is not at all clear whe¬ 
ther the legislature intended to have par- 
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ticular provisions retrospective operation 
or not, the rule is clear that such new 
provisions should have prospective ope¬ 
ration only. I do not really think that 
correctness of these statements is really 
disputed, but I thought it proper to refer 
to these authorities only because it is 
necessary to keep in mind the exact scope 
and the limitations of the doctrine as 
laid down by learned authors. 

Now the learned Advocate-General 
argued that S. 54 as enacted by the new 
Act (11 of 1930) is a declaratory provision 
only, and therefore the presumption is 
that the new provisions were intended to 
have retrospective operation. In this 
connexion it is necessary that I should 
refer to an observation made by the 
Privy Council in the case Young v. 
Adams (o), because that observation, it 
seems to me, furnishes an answer to this 
contention of the learned Advocate-Gene¬ 
ral. 'It may be true'’ their Lordships re¬ 
mark: 

“that the enactments arc declaratory in form; 
hut it docs not necessarily follow that they are 
therefore retrospective in their operation, and 
were meant to apply to acts which had been 
completed or to interests which had vested be¬ 
fore they became law.” 

They proceed further to lay down that 
Ithe context of the statute and the terms 
of the clauses in, question should be exa¬ 
mined before evbn statutes which are de¬ 
claratory in form are held to be retros¬ 
pective. No doubt when it is clear from 
a declaratory statute that its object was 
to “explain” certain words or clauses 
in a prior enactment, it would be easy 
to infer the intention of the legislature 
to be that the new Act should be retros¬ 
pective. This High Court had to deal 
with such a question recently, when, 
for example, a question arose whether 
the meaning to be attached to the word 
“attested” occurring in the Transfer of 
Property Act was as explained in a later 
Act. The later Act, Act 27 of 1926, 
was passed “to explain” certain provi¬ 
sions of the prior (main) Act. The Court 
had also to consider in another case what 
the effect of an amendment to S. 53, 
Prov. Ins. Act was when there was doubt 
regarding the meaning of a certain ex¬ 
pression used in the main Act. In those 
oircumstances this Court held in two 
recent Full Bench decisions that having 
regard to the scope and the avowed object 

(5). [1898] A. C. 469=67 L. J. P. C. 75=14 
T. L. R. 873=78 L. T. 506. 


of the declaratory Acts they should be 
taken in those cases to be prim a facie re¬ 
trospective: see Vcerappa Chettiar v. 
Subramania Ayyar (6) and Pichamma v. 
Official Receiver of Cuddapah (7). Un¬ 
less the intention be clear, either by ex¬ 
press words used or by necessary intend¬ 
ment, I should not be justified in holding 
a new Act to be retrospective. The 
Privy Council in Delhi Cloth and General 
Mills Co. v. Income-tax Commissioner , 
Delhi (8) made the following observations 
as to when statutes should be construed 
as retrospective. At p. 290 this is what 
their Lordships say: 

‘‘While provisions of a statute dealing merely 
with matters of procedure may properly, unless 
that construction be tcxtuallv inadmissible, 
have retrospective effect attribute! to them, pro¬ 
visions which touch a right in existence at the 
passing of the statute are not to be applied re¬ 
trospectively in the absence of express enact¬ 
ment or necessary intendment.” 

Now keeping in mind the exact scope 
of this principle, and also the limitations 
which have boen laid down as attaching 
to the same, I proceed to examine 
the material sections to which our atten¬ 
tion was drawn by the learned Advocate- 
General. 

On the first question relating to S. 54, 

I am not able to agree with the learned 
Advocate-General that what has been 
done under the new Act is only to “ex¬ 
plain” the position of a person holding 
a “salaried office under the Government,” 
as laid down by the prior Act. The legis¬ 
lature evidently took occasion to modify 
its policy relating to the whole matter. 
Under S. 54 they have provided for a case 
where “a person is remunerated either 
by salaries or fees.” They have also 
specially provided for other classes of 
officers of the Government, whole timed 
and not whole timed. They have also 
taken care to indicate that unless both 
these conditions are fulfilled in any 
particular case, viz., unless a person be 
both a whole timed officer and also remu¬ 
nerated by salaries or fees, he could not 
be held disqualified under the new Act. 
Again the effect of such a disqualification 
has boen extended to persons who after 
becoming a member etc., became subse¬ 
quently disqualified to hold the office. It 

is clear to my mind that the present is 

- - - — 

(6) A. I. R. 1929 Mad. 1=116 I. C. 367=52 
Mad. 123 (P.B.). 

7) A. I. R. 1930 Mad. 834 (F.B.). 

8) A. I. R. 1927 P. C. 242=106 I. 0. 156=54 
I. A. 421=9 Lah. 284 (P.O.). 
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nob a cis3 where the statute could be 
said to be merely declaratory. The 
present case is therefore not governed by 
S. 54 of the new Act, and the first con¬ 
tention must accordingly be overruled. 

Again the learned Advocate-General 
argued that under R. 5, sub-R. 3 of the 
transitional provisions the present is a 
case where the legislature has expressly 
provided that applications made while 
the old Act was in force should not be 
proceeded with; but that if any dispute 
arises, such as the one with which the 
learned Subordinate Judge was concerned 
then the question has not to be referred 
to the Local Government whoso decision 
shall be final. It seems to me that R. 5 
does not apply to the present case. 
Under the now Act the Government have 
taken power to change the areas and 
jurisdiction of Local Boards. They could 
extend the jurisdiction and area of one 
Taluk Board by adding new areas to the 
same, and they could cut up an old 
laluk Board or take away some portion 
from it, as they think proper. The 
Government could also change the names 
of such Boards, &c.: see Ss. 4 and 5 of 
the new Act. Questions will naturally 
arise in such cases as to which Local 
Board is to bo the owner of property 
possessed by old Board, and as to which 
Board is to sue or be sued with reference 
to particular causes of action; questions 
would arise whether notices already 
issued preliminary to imposing taxes re¬ 
garding persons or properties would be 
valid or not, and whether the new Boards 
would have to begin the whole process 
afresh It seems to me that R. 5 of the 
transitional provisions only deals with 
cases similar to those I have suggested 

d ?“ bfc sub - R ' 3 . if it -stood 
alone and -if ,t be wrested from its con- 

text might lend some support* to the 
provision 11 ' t be object was to enaot a 

prose" d t0 by tha Petitioner, its 
which m? a °f befc waen two subrules 
wS ba u 1 ’ qU ‘- B a diff erent matter 
locate Lt h ! m0st lna PPropriate place to 
ting to fh an lm P°rtant provision rola- 
application 0 ^". m ^ i0 dropping of an 

old law d u“ e ° 0arsa u "der the 

the / P°" d ‘"g before a Court when 

eferTTo Act 'T* int ° force ' Sub R 4 

Local R° a 7u d ‘ 3 P Ute arisi "g as to the 

to be e„T d by whl0h any proceeding is 
be continued under sub-R. (2), or to or 


against which any remedy is to be avail¬ 
able under sub-R. (3). It is thus appli¬ 
cable to disputes to which the Local 
Board was a party, election petitions 
like the one in question are not covered 
by the said rule, the Board is not a party 
to such petitions. On the other hand, i'f 
we road all the four subrules together 
and in harmony with one another, the 
object of R. 3 is clear, and, in my opinion 
that is the correct view that we should 
take. Even if I am wrong in my view 
as regards the exact scope of R. 5, sub- 
R. 3 the word available’’ occurring in 
the rule would seem to indicate that a 
now remedy is provided for by it which 
may be taken advantage of by a person 
interested in the circumstances, but it 
does not follow that that is the only 
remedy open to him. Remedies may bo 
given by a statute, and if, a new remedy 
is given in a case where an old remedy 
oxisted, the ordinary presumption is that 
this now remedy is a cumulative one 
and not in lieu of the old remedy. It is 
a rulo o f construction that when a| 
statute creates a new remody in respect 
of a cause of action which existed under 
the common law, this now romedy is 
taken to be cumulative and not in substi¬ 
tution of tho old remedy. If we take it 
that under sub-Cl. 3 a new romedy has 
been made available to a person in the 
position of the petitioner in the lower 
Court that does not, in this view, dis- 
abie him from pursuing tho old remedy 
which he has already adopted, by wav 
of moving the Court by a petition and 
which petition is pending before a Court 
I would however prefer to base my judg¬ 
ment on the first of the two grounds 
mentioned by mo. It therefore seems to 
me that sub-Cl. 3, R. 5 of the transi¬ 
tional provisions is net capable of the 
construction put upon it by the learned 
Advocate-General on behalf of the peti¬ 
The last point on which great stress 
was laid by the learned Advocate-General 
relates to the construction of R. 6 of tho 
the transitional provisions. Tho words 
holding office” occurring in Cl. (a), R. 6 
were strongly relied on. It was argued 
that as the petitioner was “holding 
office” on the date when the ; new Act 
came into force, Ins term of office became 
secure, and that he was entitled to con¬ 
tinue till 25th August 1931, the date 
fixed by the Local Government. As I 
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read the other subrules of R. 6, it seems 
to me that what is provided for by R. 6 
is to extend the terms, and in some cases 
to shorten the terms, of the members 
etc., referred to therein. One cannot 
speak of a person’s term of ollico unless 
he validly holds that office. No doubt in 
one sense a person elected as a member, 
or elected as president, holds office 
(though his election is questioned) until 
the rights are finally adjudicated upon an 
election petition duly presented under 
the Act. Rut both the old Act and the 
new Act make it clear that the result 
of the adjudication so far as his office is 
concerned is to declare his election void, 
and under the present Act it is expressly 
enacted that “pending such decision” 
the member shall be entitled to act as if 
he were not disqualified S. 50. In order 
to bring about so little dislocation as 
possible in the actual transacting of 
business by the Boards, the legislature 
has provided for the validation of those 
acts of such members and presidents 
which were 'done before adjudication by 
the Court on the validity of the elections 
concerned; but at the same time, the 
legislature has also made it clear that 
when the legality of the election or 
appointment is decided against by the 
Court, the election is declared void. A 
trespasser who might be in possession of 
such an office on the date of the new Act 
could not be said “to hold office” within 
the meaning of the rule. Again, R. 6 
adds a proviso “subject to the provisions 
of Ss. 54 (2), 56, 57 and 59 of the Act.” 

The result of the construction of R. 6, 
and its subrules contended for by the 
learned Advocate-General would be that 
having regard to the other provisions of 
this R. G allegations serious in the eye of 
the legislature made against such candi¬ 
dates and pending adjudication in a 
Court are all condoned, so to speak, 
during this interim period, whereas if 
the same candidate be guilty of the same 
disqualification after the Act, proceedings 
could be taken against him in respect of 
the same. It is therefore difficult to 
accept the argument that what the 
legislature has provided for in sub-R. 6 
is to condone such disqualifications and 
make such persons duly elected members 
or presidents, irrespective of all allega¬ 
tions made against them, though they 
are pending investigation before the 
Court. I do not think it necessary to 
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dilate upon this part of the case, as I 
agree with my learned brother’s observa¬ 
tions thereon. I overrule this conten¬ 
tion also. 

I must state that if the legislature 
intended that the amended S. 54 is to 
have retrospective operation, or that an 
election petition duly filed aud being 
inquired into by Court should automati¬ 
cally drop, or that the jurisdiction which 
a Court admittedly had when proceed¬ 
ings were initiated before it should be 
taken away from it or Otherwise cur¬ 
tailed, or gullotine*applied to such pend¬ 
ing proceedings, one should have expected 
the legislature to say so in express terms 
or at least by necessary intendment. I 
am not able to find any such reasonable 
indication in the new Act; and having 
regard to the well settled principles 
applicable to such matters, I do not 
think that the above contentions urged 
on behalf of the petitioner before us 
should be accepted. 

In my view, it could not be said that 
the learned Subordinate Judge has in 
this case either exercised a jurisdiction 
not vested in him by law or exceeded his 
jurisdiction in the matter. That being 
so, I agree that this revision petition 
should be dismissed with costs. 

P.R.S./b.y. Revision dismissed. 
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Ramesam, J. 

Sundara Ganapathi Mudali —Plaintiff 
—Petitioner. 

v. 

Daivasikamani Mudali and another — 
Defendants—Respondents. 

Civil Revn. Petn. No. 1647 of 1929, 
Decided on 24th February 1930, from 
order of Sub-Judge, Vellore, D/- 14th 
October 1929, in Original Suit No. 40 of 
1929. 

(a) Civil P. C. (1908), O. 7, R. 1—Court 
should see substance and not to form of 
plaint. 

What ft Court has to see 19 the substnneo of 
the plaint and not the more form. Tho pre¬ 
sence or absonco of a prayer in a particular form 
iB immaterial whon the rcliof has boon sub¬ 
stantially claimed in the body of the plaint. 

[P 95 C 2] 

(b) Court-fees Act (1870), S. 7 (4) (b)— 
Partition deed with alleged fraud in allotting 
properties—Suit for partition and to get over 
effect of partition deed— S. 7 (4) (b) or (c) 
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applied and hence plaintiff was given oppor¬ 
tunity to value his relief in his own way. 

Where there was a partition deed effected 
with an alleged fraud in alloting properties to 
parties in suit and where the plaintiff instituted 
a suit for partition and to get ovor the effect 
of partition docd, on a question in what way 
the court-fees should have been paid. 

Held : that under the circumstances S. 7 (4) 
(b) or (c) applied to tho case and as there was 
a partition docd effoctod, tho parties did not 
remain joint but had separate 1. Hence on tho 
footing that tho plaint was ono to which S. 7 (4) 
applied, tho plaintiff h id tho right of v aluing 
the reliof sought in his own way and that ho 
should pay court-fees on such valuation which 
should bo made according to tho provisions of 
S- 7 (5). [P 96 C 1, 2] 

A. Viswanatka Ayyar ancl A. Rama- 
swami Iyer—lor Petitioner. 

V. M. Rcunaswami Muialiar — for 
Respondents. 

Judgment. This revision petition is 
filed against an order of the Subordinate 
Judge of Vellore on two issues in Origi¬ 
nal Suit No. 40 of 1929. This suit was 
filed by the present petitioner against 
his father and stepbrother for a parti¬ 
tion of the family properties. Prior to 
the filing of the suit there had been a 
deed of partition but the plaintiff alleges 
in his plaint that lie was threatened by 
his father and others with violence and 
otherwise to sign it without knowing 
its contents properly and without re¬ 
alizing its full effect and compelled to 
yield to the pressure brought to bear 
on him, that when the document was 
afterwards presented for registration he 
came to know of the nature and import 
of the document and realised the fraud 
committed on him and refused to agree 
to its registration. He also alleges that 
the share of the defendants was grossly 
undervalued, while tho properties al¬ 
lotted to him were overvalued, many 
items of properties and considerable cash 
have been omitted and a large sum of 
money was wrongly got allotted for some 
maintenance and marriage expenses of 
na plaintiff’s stepsisters, that unfair 
advantage was taken of the position in 

W i defendant 1 stood towards the 
plaintiff and that the plaintiff had no 
independent advice in the matter. Ho 

v ? n a ' lege ® \ n P ara - 11 that the deed 

and th« a ° f t0d “ I,on ° 1 ' given affect to 
and the ent.re family properties* con- 

olainHff 01 . Ben the Parties and 

plamtiff continues to remain in joint 
possession and*enjoyment of the same. 
-Lhe written statement, para. 13, says,: 


“All the allegations in pins. 10 to 14 of 
the plaint are entirely false, malicious and 
vexatious.” 

Among the issues framed are issues 7 
and 8: 

ls £* suit without a prayer to set aside 
the partition deed maintainable ? 

8. Is the courb-feo paid correct. 

The Subordinate Judge has recorded 
findings on these two issues and lienee 
this revision petition. 

On issue 7 he found that the suit is 
not maintainable without a prayer to 
set aside the partition deed. As to this 
lam of opinion that a formal prayer is 
unnecessary. Tho plaintiff has made it 
dear in the plaint that he regards the 
partition deed as not binding on him. 
He alleges that it is voidable at his 
option, gives reasons why he has got 
the right to avoid it and seeks for relief 
on the basis that that partition deed 
is avoided. In substance the plaint 
is one which seeks to get over the effect 
of the partition deed and to obtain 
reliefs as if no such deed existed. 
Substantially the plaint is one suing 
for a declaration that the partition 
deed is not binding on him and for further 
reliefs following on such declaration 
What we have to see is the substance of 
tho plaint and not the mere form. The 
presence or absence of a prayer in a 
particular form is immaterial. The Sub¬ 
ordinate Judge himself has not passed 
any further order asking the plaintiff to 
amend by the addition of any prayer. 

On issue 8 he was of opinion that the 

Q a 7 n ^Wu? h0 i d . pay coul T-fees under 
iV/uV a. J 0 13 of opinion that Art. 
1 ' 2, does not apply on the 

ground that the plaintiff valued the suit 
at Rs. 51,903-12-0 for purposes of juris¬ 
diction and that the valuation of the suit 
for purposes of jurisdiction ant for pur¬ 
poses of court-fees must be the same 
under the Suits Valuation Act and if the 
suit falls under S. 7 (4) ho was of opinion 
that the court-fee should be paid as on 
Rs. 51,903-12-0. In the result he passed 
an order directing the plaintiff to pay the 
excess fee. 

The learned advocate for the petitioner 
contends that tho case is governed by the 
decision of Odgers, J., in Suryanarayana 
v. Seshayya, AJ.lt. 1926 Mad. 122 and he 
also relies on Gill v. V aradaraghavayya 
(1). In the latter case tho plaintiff al¬ 
leges that he and the defendants were 

(1) [1920] 43 Mad. 39G=55 I. C. 517. 
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co-tenants but that he was in possession 
of the whole property on behalf of him¬ 
self and the co-tenants. Their Lordships 
Sir John Wallis, C. J., and Sadasiva Ay- 
yar, J., held that Art. 17 (b), Sell. 2, ap¬ 
plied. In the former case the facts are 
that the family became divided in status 
and the plaintiff sued for division by 
metes and bounds. We have not got in 
that case the complication which exists in 
case of a partition deed allotting certain 
specific properties to one of the members 
and that member seeking to get over that 
partition deed. In my opinion that fact 
distinguishes the present case from the 
decision in A. I. Ji. 1926 Mad. 122. 
In the present case though in one part of 
the plaint it says that: 

“the plaintiff and defendants form members of 
a joint undivided family and own considerable 
moveable and immovable properties,” 

taking the whole plaint it is clear that 
the status of jointness was put an end to 
by the partition deed and though the 
specific allotment therein is complained 
of as unjust and improper the original 
status cannot be restored. Even para. 11 
does not amount to an allegation of re¬ 
union and the restoration of the original 
joint family property. It only says that 
the entire joint family properties conti¬ 
nued joint between the parties and the 
plaintiff continues to be in joint posses¬ 
sion and enjoyment of the same. This 
amounts to no more than saying that the 
plaintiff is a tonant-in-common with the 
other parties. If it was meant by the 
allegation in para. 11 that the defendants 
willingly dropped the partition deed, I 
think we must take it as a mere idle al¬ 
legation. The partition deed was com¬ 
pulsorily registered by the Registrar on 
17th May against the plaintiff’s opposi¬ 
tion. Tbe suit was filed on 6th July. 
To.say that in this interval the defen¬ 
dants were agreeable that the partition 
deed should be ignored and not be given 
effect to is so ridiculous an allegation 
that it might be ingorod. No doubt if 
that allegation is insisted upon and is to 
be taken seriously, the judgment of Od- 
gors, J., might apply, but as I have al¬ 
ready observed it is so futile an allega¬ 
tion on its face that a Court would be 
entitled to ignore it. I think that S. 7 
(4) (c) if not (b) applies to this case and 
|not Art. 17 (b), Sch 2. 

The only question then is, what is the 
court-fee plaintiff should pay ? The 


plaintiff framed his plaint on a basis so 
totally different from the conclusion now 
arrived at that it is unfair to him to 
make him stand by the statement, that 
the valuation of the suit for purposes of 
jurisdiction is Rs. 51,903-12-0. On the 
footing that the plaint is one to which 
S. 7 (4) applies he had the right of 
valuing the relief sought in his own way. 
This right is now only subject to the 
proviso to S. 4 introduced by the Court- 
fees Amendment Act of 1922. Under 
S. 7, para. 4 of that Act it is said that in 
suits coming under sub-Cl. (c) in cases 
where the relief sought is with reference 
to any a 'immovable property such valua¬ 
tion shall not be less than half the value 
of the immovable property calculated in 
the manner provided for by para. 5 of 
this section. In the present case the 
plaintiff has got some immovable pro¬ 
perties allotted to him but he complains 
that this is an unfair allotment. And he 
apparently thinks that he is entitled to 
some more properties. I think an oppor¬ 
tunity ought to be given to him so that 
he may state the valuation of his share 
of the immovable properties in the man¬ 
ner stated by the proviso, that is, accord¬ 
ing to para. 5, S. 7 and the valuation of 
tho properties allotted to him and half 
the difference between the two would be 
the minimum value on which he is to 
pay the court-fees. 

So far as the other moveable properties 
including outstandings, allotment for 
maintenance and other similar items are 
concerned the plaintiff would be entitled 
to value his share in tho way he likes. 

I think the proper order would be to re¬ 
turn the plaint to him for amendment on 
these lines and to state his own valua¬ 
tion both for purposes of jurisdiction and 
court-fees and to require him to pay such 
court-fees. After tho papers are received 
by the lower Court it shall pass a formal 
order returning the plaint for amend¬ 
ment and fixing a time for amendment 
and payment of the additional court-fees. 

I make no order as to costs. 

p.R.S./b.v. Order accordingly . 
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Full Bench 

Beasley, C. J. and Anantakrishna 
Ayyar and Curgenven, JJ. 

(Raja Damara Kumar a) Venkata Lin¬ 
gama Nayanim Bahadur Varu —Plaintiff 
— Appellant. 


v. 


Penaganti Jagannadha Rayanimgar 
and others —Defendants — Respondents. 

Appeal No. 99 of 1925, Decided on 23rd 
April 1930, from decree of Sub-Judge, 
Chittoor, D/- 16th September 1924, in 
Original Suit No. IS of 1922. 

Trust—Alienation of trust property as pri¬ 
vate property after previous declaration that 
it is trust property—Suit for declaration in¬ 
validating alienation brought by succeeding 
trustee Defence by alienee that property is 
not trust property is tenable. 

When a person assuming the position of a 
trustee in respect of property as to which there 
is no provious dedication, obtains from a Court 
a declaration that the property is trust property 
and acts as such trustee hut subsequently alie¬ 
nates tho property on the footing that it' is his 
private property, the subsequent alieneo from 
him is ontitled to set up a defence, 'in a suit 
filed by the succeeding trustee for a declaration 
as to the invalidity of the alienation, that the 
property is not trust property. And as far as 
the alienees are concerned, the proceedings in 
tho previous suit cannot be regarded as anything 
more at the highest than a piece of evidence, to 
bo cons.dered along with the other evidence in 
the case in deciding whether any trust existed. 


IF 103 C 1, ! 

Advocate-General and A. Ramachar 
dra Ayyar —for Appellant. 

D. P. Sundararamayya for P. Cher 
chi ah, P. Venkatarama Rao and C. Bas 
—for Respondents. 

. ^ — This appet 

ansos out of a suit by the present Raja 
of Kalahasti (l) to declare that the mort 
gage-deed, dated 21st September 1915 
and the Original Suit No. 7 of 1916 o 
the filo of the Sub-Court, North Arcol 
and all the subsequent proceedings i 
execution of the decree including tho sal 
are all fraudulent, collusive and nomina 
transactions, (2) to declare that they ar 
not binding on tho plaint trust and (3) t 
direct the defendants to deliver posses 

X? ,°t * ha -^ USt villa 8e Yerpedu to th 
plaintiff with mesne proffts and costs c 

the suit. The allegation that the morl 

gage and sale were fraudulent, collusiv 

and nominal transactions was given u 

in the suit and the sole question argue 

was whether the village Yerpedu was 

trust village or not. The lower Cour 

found that the trust had not been mad 
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out and dismissed the suit. Against this 
decision the plaintiff appeals. 

In order to understand the case, it is 
necessary to give a brief history of what 
has happened with regard to this village 
of Yerpedu. In 1801 there was a special 
commission which was to effect the set¬ 
tlement of zamindaries working along 
the lines which were afterwards laid 
down in Regn. 25 of 1802. The commis¬ 
sion deputed one Mr. Stratton to make a 
report on the zamindaris of Venkata- 
giri, Kalahasti and Karvetnagar. Tho 
scheme was to exclude from the total 
peisheush such lands as lekhiraj or lands 
exempt from payment of Government re¬ 
venue. Mr. Stratton submitted his report, 
and in Ex. FF which is called Stratton’s 
Register the entry shows this village of 
Yerpedu as an alienated village. Whon 
however the settlement was actually 
made, it was decided that, as this Kala¬ 
hasti zamindari had been already pay¬ 
ing a fixed peisheush to tho Nawab of 
Arcot, it would be enough if this poish- 
cush were adopted and to that were ad¬ 
ded a commuted value of the military 
services the zaraindar had to render. 
Consequently in tho sannad granted there 
is no deduction for the lekhiraj lands as 
was made in the case of ordinary zamin- 
daris. In 1907 the Government started 
an enquiry about such inams with the re¬ 
sult that the Rajah of Venkatagiri, who 
held a sannad similar to that of the 
Kalahasti Rajah, filed a suit in which 
he asked for an injunction restraining the 
Government from holding any investiga¬ 
tion into the nature of and title to the 
inams and lekhiraj lands in his zamindari 
and from dealing with the same under 
tho inam rules or resuming them or 
assessing them to public revenue. He 
was successful in all the Courts here, and 
also when the matter was carried up to 
the Privy Council which gave its decision 
on 15th July 1921. This is reported in 
Secy, of State v. Rajah of Venkatagiri (l). 
The date of the judgment of the High 
Court is 29th March 1916. In 1896 
the then Rajah of Kalahasti, Akkappa 
Nayanim Bahadur Varu, mortgaged this 
village of Yerpedu along with other pro¬ 
perties to the Rajah of Venkatagiri under 
Ex. 7. The latter filed O. S. No. 2 of 
1907 on this mortgage on 14th March 
1907. By that time the Rajah of Kala- 

(1) A.I.R. 1922 P.C. 168=73 I.C. 741=48TX 
415=44 Mad. 8G4 (P.C.). 
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hasti who hxd mortgaged the properties 
was dead and had been succeeded by 
his son Thimmanayanim Bahadur Yarn : 
vide Ex. 8, an extract from the suit 
register. A decree was obtained on the 
mortgage, and, when the Rajah of Ven- 
katagiri wanted to execute it, the Rajah 
of Kalahasti filed 0. S. No 21 of 1910 
on the file of the Temporary Sub-Court 
of North Arcot to hive it declare! that 
this was a trust villxge of which he was 
the trustee, that his fatlur had no right 
to alienate the village and that it should 
be declare 1 a trust property. The plaint 
in that suit is Ex. G). It may be 
notod that neither in the written state¬ 
ment in the suit on the mortgige, nor 
even when the execution application 
Ex. 5 was put in. did the Rajah of 
Kalahasti allege that this was trust 
property which his father had no right 
to alionate. The Rajxh of Venkitagiri 
did not contest O. S. 21 of 1910 and a 
decree was passed accordingly. Probably, 
the Rajah of Venkatagiri thought that ho 
had sufficient security for his mortgage 
or was satisfied that it would bo paid 
soon and so he did not raise any conten¬ 
tion in respect of this property. We find 
that the decree was fully satisfiol in 
1914 and that not by the sale of the 
mortgaged property but by payment out 
of Court : vide the last order on Ex. 5, 
dated 6th March 1914. After obtaining 
this decree, Thimmanayanim Bahadur 
Varu mortgaged this village of Yerpedu 
on 21st September 1912 to the presont 
defendant 1. The latter filed O. S. 7 of 
1916 against the Rajah in the Sub-Court 
of North Arcot and obtained a decree. 
Tie brought the village to sale, purchased 
it himself and took delivery of it on 2nd 
December 1919. Tn that year the Rajah 
Thimmanayanim Bahadur Varu died and 
was succeeded by his son, the present 
plaintiff, and he instituted this suit on 
15th March 1922 to have it declared that 
the mortgage to defendant 1 and the pur¬ 
chase by the latter in Court auction wore 
invalid as the village was trust property. 
Defendant 1 is the brother-in-law of the 
late Rajah. Two other brothers of defon¬ 
dant 1 had been added as defendants 2 
and 3 but wore struck off as being unneces¬ 
sary parties. 

In 1907 the then Rijah of Kalahasti 
who had executed the mortgage deed of 
1896 to the Rajah of Venkatagiri was bet¬ 
ween two cross fires. On the one hand. 


the Rajah of Venkatagiri was suing him 
on his mortgage and the Rajah of Kal*. 
hasti was countering this by pleading 
that the property was trust property ; on 
the other hand, the Government were 
trying to demand the village as inam 
property and if ho were to meet that 
demand he would have to declare it to 
be an ayan village. It is obvious there¬ 
fore that no particular importance cm 
be attached to the various contradictory 
titles put forward by the Rajah of Kali 
hasti from 1907. Go at first made a 
cautious statement, Ex. S, to the Revenue 
authorities. It seems likely that he then 
square 1 up his difficulties with the Rajah 
of Venkatigiri. Subsequently ho speci¬ 
fically denied to the Government that 
this was an inxm village : vide Ex. 18 
and Ex. D. After the execution of the 
mortgage to defendant 1, it is conceded 
by both sides that, in subsequent suits 
to which defend mt 1 was not a party 
an> attitude taken up by the Rajah of 
Kalahasti is not of much use in deter¬ 
mining the question whether this i 3 trust 
property or not, so we need not go into 
those matters deeply. 

The Subordinate Judge has fully dis¬ 
cussed the evidence on the point whether 
Yerpedu was gifted for charity. Up to 
the year 1907 it is perfectly cloar, as 
argued by the learned Government Plea¬ 
der who apparel for the respondent, that 
the only documentary piec3 of evidence 
to show tlxat this village Yerpedu was 
dedicated to the choultry is Ex. FF of 
Mr. Stratton's Report. There is one ear¬ 
lier document, Ex. WW-1 which is called 
Huthavali (inco ne) account of Yerpedu 
for 1796. The learned Subordinate Judge 
has correctly summed up the position in 
saving : 

“ From lho contonl.3 of the account I loam 
that not alone the kittibili on iinms to the 
village bit more than a third of the grain rents 
and half of money rents were being remitted to 
the Zarnindir for his personal use.” 

All the documents up to the year 1907 
negative the idex that this village was 
entirely dedicated to the trust. They 
show at the most that so no paddy used 
to be sent from it, generally about a 
putti, by the Samasthanam whioh was 
devoted to the charity. But as remarked 
by the learned Subordinate Judge, who * 
lias carefully set out the evidence, it is 
only a part of the income of this village 
that was spent for the purposes of the 
charity and it is cloar that oertain other 
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villages were contributing mere. The 
explanation attempted is that these vil¬ 
lages were only indented on when there 
was not enough grain at Yerpedu. That 
is belied by the documentary evidence 
which shows that oven while there was 
grain at Yerpedu it was not utilized for 
this purpose and indents were made on 
other villages for supplies. We may also 
note that in one year supplies were taken 
from Yerpedu for a purely Mahomedan 
celebration ; and in one year we find 
(from Ex. 31) that nothing at all was 
sent from Yerpedu to the choultry. 
Therefore it is highly unlikely that the 
entire income of the village would have 
been dedicated to the choultry which was 
intended for pilgrims going to Hindu 
temples. Then again wo have a series 
of grants of land in Yerpedu village 
which are inconsistent with the village 

boing^ dedicated to the charity: vide 
Ex. 35 dated 1814, Ex. 36 dated 1845. 
and Exs. 37 and 38. The lower Court 
gives the dates of these latter documents 
as 1852 and 1853, but there appears to 
bo some doubt as to whether they should 
not he 1792 and 1793. Then we have a 
senes of leasos granted by the zamin- 
dar of this village in which it is classed 
vnth other ayan villages without any 
distinction and in none of them is the 
lessor described as a trustee. One of 
these leases is Ex. 41, dated 3rd March 
1900. It is in favour of the Court of 
Wards which was then managing the 
estate. Accuracy in describing the pro¬ 
perty as trust property and the lessor as 
trustee might be expected here, but we 
find no such description. 

Turning now to Ex. FF, Mr. Stratton s 
report, which, as stated above, is the 
only document before 1907 which sup¬ 
ports the view that tho village was 
trust property; this report was admit- 
euiy not acted upon because no sannad 
was ultimately granted on that basis. 

ouestwT 0 ? llnn0cess ary to go into the 
and inT h n h0 . r any lands wero lekhiraj 

li-ht of?h« 1 ,S ° POn to doubt - the 
shirl of fi observations of their Lord- 
ships of the Privy Council in VenUtc- 

n'w 7,/ hV* Shekhari Varma{ 2), at 

It ' alV in h H h0r - thi8 rei ’ ort is e ™dence 

a , al1 n . fch e. circumstances. In that 
c 001 tam paimash accounts for 1798- 

(2) C (p 8 o 1] ) 8 Mad# 831 ^ 8 ^ 


99 and 1805-06 were relied on by the 
plaintiffs. Their Lordships remark: 

On looking at tho-o accounts two observa¬ 
tions at once occur. The first is that, puttin« 
them at tho highest, they are only evidence o'? 
possession, having been reiTdorcd to Government 
for tho purpose of informing them from whom 
they were to demand the revenue. Tho second is 
tbit they can hardly be said to be public 
documents at all. for on the face of them it is 
stated tnat they were never con finite 1 and 
never acted on. The person who made these 
returns may have believed that the lands were 
devaswam property, but his statement to that 

S-r a r r °, privit6 opinion, unless and 
until it is affirmed or acted on in some public- 

way. It is remarkable that in the suit of 1833 

a coj>y of one of these accounts was refused to 

ono of the liti g wt pities, °n the very ground 

that the account had never been confirmed and 

was only granted on its being discovered thU 

a copy had already been given to his opponent. 

These documents should not have been treited 
as evidence.” 

Mr. Stratton’s report no doubt was 
called for with a view to ascertain whe¬ 
ther there were any lekhiraj and inam 
lands in tho zamindari, but it was not 
acted upon for this purpose. Assuming 
however that it is evidence, we consider 
that it cannot outweigh the strong docu¬ 
mentary evidence which shows that tho 
village was not dedicated to this charity. 
The utmost that can ho said is that paddy 
was taken from this village as well as 
from other villages for the choultry. 
1 here is nothing to show that a fixed 
amount of paddy was taken ; and in one 
year wo find, as stated above, that 

nothing was spent from this village to¬ 
wards the charity. Further the grants 
of land in Yerpedu given by various 
Kajahs, as stated above, belie any idea 
of the village being dedicated to charity. 

vr° c? C£ \° f ifc ’ therefore, it is clear 
that Mi. Stratton was misinformed when 

he reports! that the whole village was 
alionatod to charity. 

In Appeal No. 283 of 1911, the jud*- 
mont ni which is filed as Ex. YY, Avlin* 

and Srinivasa Ayyangar, JJ., referred to 

Lx. L in that case which was an appendix 
to Mr. Stratton’s Report. This was in a 

suit relating to the Kalahasti village. 

I he learned Judges observed: 

‘ This report is based ou tho karuam’a ac- 
counts of tho villages of the zimindari and 
was prepared for the purpose of showing the 
total income received by tho ztmincl ir.” 

Wo do not know whether the first 
part of tho statement was supported by 
the evidence in that case. In the present 
case it can only be said to be a con¬ 
jecture; but the facts of that case were 
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different because there was a grant, 
Ex. A, as well as a stone inscription 
built into the wall of the temple pur¬ 
porting to be a contemporaneous re¬ 
cord of the grant.- The learned Judges 
say: 

“Whatever doubts there may be if Ex. A 
stood alone, we have Ex. M, a stone inscription 
built into the wall of the temple, purporting 
to be a contemporaneous record of the grant. 
No objection was taken to its admissibility and 
a perusal of the document shows that it was 
substantially a duplicate of the grant.” 

In the present case there is no deed of 
grant of any sort. 

In Konwar Doorganath Iloy v. Ram 
Chun tier Sen (3), their Lord ships of the 
Privy Council laid down : 

“A plaintiff who seeks to set aside an aliena¬ 
tion of lan :1s on the ground that they are 
debutter, i. o., dedicated in perpetuity to sup¬ 
port the worship of an idol, must give strong 
and clear evidence of the endowment. The mere 
fact that the rents of a particular malial have 
been applied for a considerable period to the 
worship of an idol is not sufficient proof that 
the mahal is debutter.” 

In the present case the record shows 
conclusively that the whole income of 
the village was not dedicated to charity, 
that no fixed amount was granted and 
that in .one year nothing at all was 
granted. Under these circumstances we 
agree with the learned Subordinate 
Judge in holding that it is not proved 
that the village was dedicated to charity. 

There is however one argument which 
has been strongly urged upon us. It is 
a question of law which must be held 
to have been raised in paragraph 6 of 
the plaint. It is there stated that 
"in O. S. No. 59 of 1910, on the file of the District 
Court of North Arcot, the village has been de¬ 
clared to be a trust village on a suit instituted 
by R. D. K. Thinimanayanim Bahadur Varu 
himself.” 

As noted above, the plaintiff who filed 
that suit raised no objection in his writ¬ 
ten statement in O. S. No. 7 of 1916 filed 
by the Rajah of Venkatagiri, nor in the ex¬ 
ecution proceedings evidenced by Ex. 5, 
that this village was an inam village 
though it was quite open to him to do so 
then, as it was not he but his father 
who had mortgaged the property. The 
Rajah of Venkatagiri did not choose to 
contest this suit O. S. No. 29 of 1910 and a 
decree was passed accordingly. 

It is strongly contended that the judg. 
ment Ex. GG precludes the subsequent 
mortgagee from contending that the pro. 

(3) [1876] 2 Oal. 841 =4 I. A.' 52=3 Sar. G81 
(P.G.). 


perty is not trust property and that the 
mortgagor is not a trustee. 

(We may note that no issue has been 
raised whether the mortgagees were deal¬ 
ing with the property bona fide as pri¬ 
vate property without knowing that it 
was trust property. This was an issue 
which it was for the defendants to raise 
and prove if they relied on it.) 

Srinivasa Moortliy v. Venlcata Varacla 
Ayyangar (4), a decision of the Privy 
Council, is quoted where it was held 
that no person who has accepted the 
position of a trustee and has acquired 
property in that capacity can be permit¬ 
ted to set up an adverse title on his 
own behalf, until he has obtained a pro¬ 
per discharge from the trust with which 
he has clothed himself. Grant v. Grant 
(o) is also quoted. 

On the other side, Benode Beliari v. 
Manmatlia Nath (6) and Budli Singh 
Dudhuria v. Niradharan Roy (7) are 
relied on. In the former case, there had 
been an enquiry by the Government in 
1842 and the revenue authorities had 
issued certain robokaries describing the 
lands as debutter. It was argued that 
these robokaries were equivalent to 
decrees establishing the dedication of the 
property to the idol and might therefore 
be regarded as documents of title. The 
learned Judges, Coxe and Chatterjea, JJ., 
did not accede to this argument. Coxe, 
J. said : 

“ Clearly the right of the idol to the land 
was not in controversy in those proceedings. 
All that the plaintiff in those proceedings was 
interested in claiming was that the land, whe¬ 
ther it belonged to the idol or not, was subject 
to the assessment of tho rent or revenue. In 
those circumstances it seems to me that tho 
decision cannot be regarded as a document of 
title.” 

The other case Budli Singh Dudhuria 
v. Niradharan Roy (7) is closely analo¬ 
gous to the present case. In that case it 
was held that a suit, the sole object of 
which is to eject a trespasser or to re¬ 
cover possession of trust property from 
the hands of a person who has acquired 
it on the basis of an improper alienation, 
by a trustee, does not fall within the 
scope of S. £>39, Civil P. C. What hap¬ 
pened there was that defendant 3 had 
executed a mortgage in 1896 in favour of 
defendants 1 and 2 pleading two items of 


(4) 

[1911] 

34 Mad. 257=11 I. G. 447 (P. 0.). 

(5) 

[isos; 

34 Beav. 623. 

(6) 

[ 1912 ; 

18 I. C. 425. 

(7) 

[1905] 2 G. L. J. 431. 
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properties. Subsequently they came to 
know in certain insolvency proceedings 
that the mortgagor had described the 
property in question as debutter property. 
They accordingly corresponded with de¬ 
fendant 3 and eventually he executed in 
their favour an ekrarnama admitting that 
the property was not debutter. The pro¬ 
perty comprised in the mortgage of 1896 
formed the subject of a suit in which the 
appellants were the plaintiffs and a 
decree was obtained. One of the mort¬ 
gaged items was sold under that decree 
and was purchased by the decree-holders. 
The mortgage debt was not cleared by 
the proceeds of the sale and the decree- 
holders tried to proceed against the other 
item. A suit was brought against them 
and against defendant 3 to remove the 
latter from the office of trustee and de¬ 
clare the mortgage void. This property 
had a long history and the Judges held 
that the earlier documents did not indi¬ 
cate that there was an inalienable en¬ 
dowment. They also found that there 
was no reason for thinking that the land 
was ever represented as tied up in an en¬ 
dowment until it was desired to protect 
the rents and profits of the lands from 
attachment in the year 1856. Harington, 
J. says : 

It is true that the contention that the land 
was endowed land was then successful, and it is 
true that ou -that occasion evidence was 
produced which hay not been producod before 
us, namely, the accounts of the dealings 
of the property, but at the same time 
.as I read the -judgment I think it was mainly 
based on a misapprehension of the nature of 
the question at issue in the resumption proceed¬ 
ings and on the effect of the decision in theso 
proceedings. That being so, I am not inclined 

to place any weight ou the proceedings in 1853- 
53. 


Apparently the learned Judges in th 
case were only asked to deal with t 
judgment in 1856 as a piece of evident 
In the present case the precise conte 
tion raised before us does not appear 
have been raised or argued as a speci 
issue at the hearing, there being only 
general issue as follows : 

so are f i!L Plaint . Villag0 trusfc property,.and 

fend ant MV, ,?.° rtgage ftn<1 sale in favour of . 
lend ant 1 binding on the trust.” 

The issue however seems wide enou 

to cover the legal contention. The fa< 

in the Calcutta case are almost exact 

similar to those in the present case, a 

in one way it was a stronger case becar 
m the legal proceedings of 1856 the e 
dence was actually led as to the natu 


of the property. It does nob appear to 
us to- be at all material for deciding the 
legal fact in question whether the judg¬ 
ment was based on a misapprehension as 
to the nature of the question at issue in 
the resumption proceedings. It may by 
argued that the decision of the Privy 
Council in Srinivasa Moor thy v. Venkata 
Varada Ayyangar (4) can be distinguished 
from the present case, because al¬ 
though the plaintiff in O. S. 29 of 1910 
certainly accepted the position of trustee 
he did not acquire the property by the 
decree but only got rid of fighting a 
mortgage created upon it. In the Privy 
Council case possession of properties 
under a will had been obtainod. Wo 
consider that this legal question is 
of great importance. No decision of 
this Court lias been quoted upon it. 
Whether the dictum of their Lordships 
of the Privy Council in Srinivasa 
Moorthy v. Venkata Varada Ayyangar (4) 
is to be taken as overruling the view 
held in Budh Singh v. Niradbaran Hoy 
(7) is not quite clear. As we feel some 
doubt as to what the real implication of 
their Lordships’ decision is in a case 
like the present, we refer the following 
questions to a Full Bench: 

(1) When a person assuming the 
position of trustee in respect of property 
as to which there was no previous dedi¬ 
cation obtains from Court a declaration 
that that property is trust property and 
acts as such trustee, has he any title to 
mortgage the property on the footing 
that it is his private property? 

(2) Is a subsequent alienee from him 
entitled to set up a defence in a suit 
filed by a succeeding trustee for a de¬ 
claration as to the invalidity of the alie- 
ination that the property is not trust 
property. 

Opinion 

Anantakrishna Ayyar, J.—In this 
case two questions have been referred to 
the decision of the Full Bench and as it 
is admitted that if our answer to the 
second question should be against the 
appellant there is no necessity to 
answer the first question, we proceed to 
state such facts as are necessary to make 
our answer intelligible. 

The plaintiff is the present Rajah of 
Kalahasti and he instituted the original 
suit out of which this reference has 
arisen fora declaration that the mortgage 
deed dated 21st September 1912, executed 
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by the Kalahasti Rajah whom we may 
call here Rajah No. 2 in favour of defen¬ 
dant 1, is not binding upon the trust, for 
a declaration that the village in question 
Yerpedu is property appertaining to a 
trust in connexion with a choultry 
charity, and to xecover \ ossession of t he 
proj erty. The plea of the defendants 
was that in fact there was no trust at 
all, that the propel ties belonged to the 
Rajah of Kalahasti in his personal 
capacity and t hat the mortgage was per¬ 
fectly valid. The second question which 
Ins been referred to us is whether the 
defendants are entitled to set up the de¬ 
fence that they did in the present case, 
namely, that there was no real trust 
with reference to the village in ques¬ 
tion. 

The history of this village in so far 
as the same is disclosed by the evidence 
in this case is as follows. In 1890 the 
Rajah of Kalahasti who may be called 
as Rajah No. 1, by name Akkapa Nayanim 
Bahadur Yarn, mortgaged this village to 
the Rajah of Venkatagiri under Ex. 7. 
The Rajah of Venkatagiri filed O. S. 2 of 
1907 to recover the amount due on the 
basis of that mortgage making the mort¬ 
gagor’s son a party to the suit. The 
suit was in fact filed against Rajah No. 
2 the mortgagor, Rajah No. 1 having died 
in the meantime. There was a decree 
passed in favour of the plaintiff. Subse¬ 
quently however Rajah No. 2, instituted 
O. S 21 of 1910 on the file of the Court 
of the Subordinate Judge of North Arcot 
against the Rajah of Venkatagiri for a 
declaration that there was the trust jn 
favour of a choultry created in respect of 
the suit village long prior to 1890 and 
and that the mortgage created in 1890 
by Rajah No. 1 in favour of the defen¬ 
dant (the Rajah of Venkatagiri) was not 
binding on the trust. The defendant not 
having opj osed the suit a decree “by 
consent” was passed in favour of the 
plaintiff as prayed for. Rajah No. 2 
mortgaged the village in question in 
1912 in favour of the present defendant 
for a sum of Rs. 80,000. In the mort¬ 
gage deed it was recited that the pro¬ 
perties 1 olonged to the mortgagors and 
no mention oi any trust was mado in the 
mortgage. On the basis of that mort¬ 
gage the mortgagee filed O. S. 7 of 1910 
on the file of the Court of the Subordi¬ 
nate Judge of North Arcot to rocover the 
amount duo and obtained a decree. In 


execution of the decree the decree-holder 
became himself the purchaser of the pro- 
neities and also obtained possession of 
them. Rajah No. 2 seems to have died 
in December 1919. Subsequent to that. 
Rajah No. 3 of Kalahasti instituted in 
1922 the present suit for a declaration 
that the village of Yerpedu is trust pro- 
I ert y, and for recovery of possession of 
this village on the footing of its being 
trust property, the Rajah of Kalahasti 
for the time being, being alleged to be 
the trustee. Ti e plea of the defendants 
that there was no trust at any time re¬ 
garding this villago was upheld both by 
the trial Court and also by the two 
learned Judges before whom this appeal 
came on in the first instance and who 
have made this reference to us. Having 
regard to the observations mado by the 
Privy Council in Srinivrsa Moortlii v. 
Venkata Varada Ayt,angai(\) at p.265 the, 
learned Judges were in doubt as to whe¬ 
ther it was open to a person whoas-umed 
the josition of a trustee to mortgage 
the property subsequently as his private 
property. The second question referred 
to us is whether defendant 1 the mort¬ 
gagee from Rajah No. 2 could set up the 
defence that there was no trust at all 
and that the property was liable for the 
amount of the mortgage due to him. 

From the above statement of facts and 
from the finding of Abe two learned 
Judges concurring with the finding of 
the lower Court that there was in fact 
no trust with reference to this property 
it would follow that if it bo held 
that it is open to the first defen¬ 
dant 1 to raise such a plea, then he 
has got a complete defence to the suit. 
The only question, therefore, is whether 
it is open to the defendants to raise such 
a plea. It was argued by tho learned 
Advocate-General on behalf of tho appel¬ 
lant that tho effect of the decree in O. S. 
No. 21 of 1910 was in fact to create a 
valid trust in respect of this particular 
village. In tho plaint in O. S. No. 21 of 
1910 (Ex. GG) it is stated in para. 1, 
that the dedication of the village Yer- 
polu was mado "long ago” for the 
maintenance of a choultry-charity and 
that the Rajahs of Kalahasti were tho 
hereditary trustees thereof. In para. 7 
it is mentioned that the mortgage of 
1890 was not binding upon the trust, 
which, it is stated, had been in existence 
for a long time. We are unable to agree 
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with the contention of the learned Ad¬ 
vocate-General that the effect of the de¬ 
cree in O. S. No. 20 of 1910 is to create a 
trust for the first time in respect of this 
property. It was not anybody’s case in 
O. S. No. 21 of 1910 that the village in 
question was for the first time dedicated 
in trust by Rajah No. 2 in 1910. The 
case was that a trust had been created 
long prior to the suit of 1910; otherwise 
it is impossible to understand how a 
mortgage created in lb96 could he de¬ 
clared to be not binding on the property. 
If no trust existed already, it does not 
seein to have been the intention of any¬ 
body to create a trust for the first time 
in 1910. Anyhow different considera¬ 
tions would arise if the latter plea had 
been put forward. That was not so al¬ 
leged in the plaint, and as vve read the 
decree (Ex. GG-l), that was not the de¬ 
cree passed in that case. 

In any event, it is onough for our pre¬ 
sent purpose to stato that the effect of 
that decree, which was passed by con¬ 
sent of parties, could not bo more than a 
private contract between the then plain¬ 
tiff and the then defendant. The pre¬ 
sent dofondants took the mortgage of 
1912 fro n the Rajah of Kalahasti No. 2 
not as representing any trust but in his 
private capacity and on the footing of 
itho proporry being the mortgagor’s own 
property; and that being so, we do not 
think that there is anything to prevent 
the present defondants from alleging and 
proving that there was no trust at all as 
'alleged by the plaintiff. In tnis case 
,any disability which it was argued at¬ 
tached to Rajah No. 2, would not in 
our view, attach to the defendants. 
As far as the defendants are con¬ 
cerned, the proceedings in O. S. No. 21 
of 1910 could not bo regarded as any¬ 
thing more at the highest - than a 
piece of evidence, to be considered along 
with the other evidence in the case, in 
deciding whether any trust oxistod. In 
this view of the case wo do not think it 
necessary for us to consider the effect of 
the observations of the Privy Council in 
Srinivasa Moorthi v. Venkata Varava 

Ayyangar (4). That would be necessary 
only in case we proposed to answer tho 
first quostion roferred to us ; and it is ad¬ 
mitted that, if our answer to the second 
question should be against the appellant, 
it is not neoossary to decide the first 
question. We accordingly hold that it 


is open to the defendants to plead that 
thore was no trust at all in this case, 
and that on the rinding of the trial Court, 
confirmed by the learned referring 
Judges that there was in fact no trust at 
all, tho sui^, as against the defendants 
was rightly dismissed. Our answer,j 
accordingly, to the second question is 
that it was open to the defendants to set, . 
up the defence that in fact no trust at 
all existed with reference to the property 
in dispute in this case. 

We do not. for tho reasons already 
mentioned, consider it necessary to an¬ 
swer the first question referred to us. It 
is admitted that tho answer to question 
2 we have given would disj ose of 
the whole suit, and that being so, the 
appeal is dismissed with costs. 

Beasley, C. J. — I agree and have 
nothing further to add. 

Curgenven, J.— I agree. 

P.R.S./V.B. Reference answered. 

A. I. R. 1931 Madras 103 

Ramesam, J. 

Bhyraraj a Ramaraju — Petitioner. 

v. 

Pulavarthi Lakshmiah — Plaintiff — 
Respondent. 

Civil Revn. Potn. No. MOO of 1929, 
Decidod on 21st February 1930, from 
order of Dist. Munsif, Tanuku, D/- 8th 
July 1929, in E. P. No. 200 of 1929. 

* (a) Civil P. c. (1908), S. 39 and O. 21, 

10 -Transfer of decree to other Court 
for execution— Decree-holder applying for 
execution in anticipation, three days before 
arrival of decree at transferee Court — Such 
application is incompetent. 

Where a decree wts transferred to another 
Court for oseeution on decree holder's applica¬ 
tion and where tho decree-holder applied to 
the trinsfereo Court for its execution in anti¬ 
cipation three days beforo the actual arrival 
of the decree to the transferee Court. 

Held: thvt such an application for execution 
was incompetent as it was made in anticipa¬ 
tion of the arrival of the decree to tho trans¬ 
feree Court: A. I. ti. lu-29 Mad. 745 and 
A. I. R. 1928 Mad. 490, Ref. [P 101 C 2] 

(b) Civil P. C. (1998). O. 21, Rr. 84, 

85 and 72 — Decree-holder allowed to be¬ 
come execution-^ urchaser and order for set¬ 
off made before sale — Actual bid minus 
deductions for poundage, etc., may become 
equal to more or less than decretal amount 
— In first and last case whole of set-off must 
be deemed as made on date of sale and 
whole amount deemed received on same day 
—Where bid larger than decretal amount 
R. 85 is applicable. 

In a caso where tho decree-holder has been 
allowed to become an execution purchaser and 
whero tho order for set*off has been made bo- 
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fore the sale, the actual amount of the bid 
minus the poundage and other deductions may 
he equivalent to the amount of the decree or 
more or less. Where it is equivalent to the 
amount of the decree or where it is less, the 
effect of the order for set-off is that the decree- 
holder need not pay any amount either on the 
date of the sale or some time aftfr. The effect 
of the order of set-off is that the whole of the 
amount of the bid minus the poundage ex¬ 
penses should be taken as set-off against the 
decree amount and nobody looks forward for 
payment either on the date of the sale or fifteen 
days thereafter. But if the amount of the 
bid is far larger than the decree amount then 
though the decree-holder may be excused from 
depositing 25 per cent of the purchase money 
on the date of sale he has still got to deposit an 
amount fifteen days afterwards to make up the 
whole of the purchase amount. In such a 
case 0. 21, R. 85, operates. But in a case 
where the amount of the bid is less or equal 
there is no scope for looking forward for pay¬ 
ment under O. 21, R. 85. In such circum¬ 
stances the whole of the set-off must be deemed 
as made on the date of sale and the whole of 
the amount must-be deemed to have been re¬ 
ceived or realized eo instanti the sale is made. 

TP 105 C 1] 

(c) Civil P. C. (1908), O. 21, R. 72—Provi¬ 
sions of O. 21. R. 72, are subject to provi¬ 
sions of S. 73—Meaning explained — Civil 
P. C., S. 73. 

The provisions of O. 21, R. 72, must bo 
taken to be subject to the provisions of S. 73. 
This means that if there are persons by the 
time of the sale, who would be entitled to some 
r *ghts under S. 73, that is, to claim rateable 
distribution tho order under 0. 21, R. 72, must 
be taken subject only to the operation of S. 73, 
a nd the decree-holder bidder cannot claim to 
set off his decree against the amount of the bid 
and refuse to pay the amount due to the other 
decree-holders claiming to be entitled under 
S. 73. But if there are no such persons en¬ 
titled to claim rateable distribution under 
S. 73 either at the time of tho sale or within 
fifteen days from the date of tho sale then the 
order to set off completely works out as a pay¬ 
ment on the date of the salo in cases where 
the amount of tho bid is less or equivalent to 
the amount of the decree or fifteen days after 
the date of sale, where amount of bid is more 
than tho amount cf the docrco as tho case 
may lie. In such a case there is no effect to bo 
given to the words “subject to tho provisions of 
S. 73“ and decree-holder coming long after 
cannot claim the benefit of 8. 73 by applying 
to the Court asking the decree-holder to deposit 
his amount and then describing it as “receipt 
of assets” and praying for ratcablo distribution 
out of it: 02 I. C. 857, Re/.; 59 I. C. 86, E.rpl. 

[P 105 0 1, 2] 

K. Kameswara Iiao —for Petitioner. 

P. Satyanarayana liao —for Respon¬ 
dent. 

Judgment. — The facts which giv e 
rise to this revision petition may be 
stated as follows: The petitioner be¬ 
fore me obtained a money decree in O. S. 
No. 617 of 928 on the file of the District 


Munsif’s Court, Tanuku against four 
judgment-debtors. In execution of that 
decree he brought certain properties be¬ 
longing to all the judgment-debtors to 
sale. The sale was effected on 2nd 
April 1929. Prior to the sale he ap¬ 
plied under O. 21, R. 72 for permission 
to bid in the auction and to set off the 
purchase amount against his decree as 
far as it goes. This application was 
ordered. When the sale was made on 
2nd April 1929, giving operation to the 
order for set-off nothing was deposited 
by the petitioner nor was he asked to 
make any deposit. The respondent be¬ 
fore me obtained a money decree in 
O. S. No. 33 of 1927 on the file of the 
Subordinate Judge’s Court of Narasapur 
against three of the four judgment-debt¬ 
ors of the other suit. On 11th April 
1929 he applied before the Subordinate 
Judge of Narasapur for transmission of 
his decree to the District Munsif’s Court, 
Tanuku. It was dispatched on 12th 
April and reached Tanuku on the 15th 
April. In anticipation of the arrival of 
the decree the respondent applied for 
execution of his decree in the District 
Munsif’s Court of Tanuku and for rate¬ 
able distribution on the 12th April. The 
District Munsif of Tanuku has now al¬ 
lowed rateable distribution to the res¬ 
pondent. In the course of his judgment 
he relied on a case reported in Aruna- 
chalarn Clietty v. Somasundaram Chetty 
(l). Hence this revision petition. 

The first point argued before me is 
that the application of the respondent 
on 12th April is incompetent. This 
is true as is shown by .the decisions 
in Nanjunda Chettiar v. Nalla Karup- 
pan Chettiar (2) and Ankineedu Prasad v. 
Jaggayya, A. I. li 1929 Mad. 745. But 

these decisions do not show neces¬ 
sarily that the petition of 12th April 
though incompetent and useless on that 
date, did not become a good petition on 
the 15th after the receipt of the trans¬ 
mitted decree on that date. It is un¬ 
necessary to discuss this point further in 
view of my conclusion on the next point. 

The second point argued for the peti¬ 
tioner is that his sale was completed on 
2nd April 1929 *and the proceeds were 
fully received on that date by way of 
set-off and therefore the respondent is 
not entitled to rateable distri bution 

(1) [1920] 59 I. 0. 86. 

(2) A. I. R. 1928 Mad. 496=109 I. C. 404. 
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as in any view bis execution applica¬ 
tion can be deemed to be regarded 
as filed on the 15th. In reply to this 
argument, Mr. Satyanarayana relies 
on 0.21, Rr. 84 and 85 of the Code. 
R. 84 says that at the time of sale 25 per 
cent of the amount bid in auction should 
immediately be deposited subject to any 
order under O. 21, R. 72. R. 85 says 
that excluding the amount ordered to be 
set off under R. 72, the rest of the pur¬ 
chase money should be paid within fifteen 
days from the date of sale. Now in a 
(case where the order for set-off has been 
made before the sale, the actual amount 
of the bid minus the poundage and other 
deductions may be equivalent to the 
amount of the decree or more or less. 
Where it is equivalent to the amount of 
the decree or where it is less, the effect 
of the order for set-off is that the decree- 
holder need not pay any amount either 
on the date of sale or some time after. 
The effect of the order for set-off is that 
the whole of the amount of the bid minus 
the poundage expenses should be taken 
as set-off against the decree amount and 
nobody looks forward for payment either 
on the date of the sale or fifteen days 
thereafter. But if the amount of the bid 

It ^ ai lar f> er than the decree amount, 
then, though the decree-holder may be 
excused from depositing 25 per cent of 
the purchase money on the date of sale, 
he has still got to deposit an amount 
fifteen days afterwards to make up the 
whole of the purchase amount. In such 
a case O. 21, R. 85, operates. But in a 
case where the amount of the bid is less 
or equal there is no scope for looking 
forward for payment under O. 21, R. 85. 
In such circumstances in my opinion the 
whole of the set-off must be deemed as 
made on the date of sale and the whole 
ot the amount must be deemed to have 

been received or realized eo instanti the 

sale is made. In this view the whole of 
the amount was realized on 2nd April. 

e execution application of the respon- 

15th mU 4 ba , deemod as the 

io^avaU ef0re0 ' 21 ’ Er - 84and 85 ’ d ° 

Th 0 n‘fc is sai.3 that the order under 
f ’t 1 ' must.be taken to be subject 

fin 6 P rovisions oi S. 73. That is per- 
ly true. This only means that if 
c^ore are persons by the time of the sale 

W S U L d , be enfci . fcled to some rights 

der S. 73, that is to claim rateable 


distribution, the erder under O. 21, R. 72 
must be taken subject only to the opera¬ 
tion of S. 73 and the decree-holder bidder 
cannot claim to set-off his decree against 
the amount of the bid and refuse to pay 
the amount due to the other decree-hol¬ 
ders claiming to be entitled under S. 73. 
But if there are no such persons entitled 
to claim rateable distribution under S. 73, 
either at the time of the sale or within 
fifteen days from the dato of the sale, 
then the ordor to set-off completely works 
out as a payment on the date of the sale 
in cases where the amount of the bid is 
leas or equivalent to the amount of the 
decree, or fifteen days after the date of 
sale where the amount of the bid is more 
than the amount of the decree, as the 
case may be ; and in such a case there is! 
no effect to be given to the words "sub¬ 
ject to the provisions of S. 73" and decree- 
holders coming long after cannot claim the 
benefit of S. 73 by applying to the Court 
asking the decree-holder to deposit his 
amount and then describing it as ‘‘receipt 
of tho assets" and praying for rateable 
distribution out of it. This is clear from 

Surendra Mohavi Sinha v. Karticlc Chan¬ 
dra Sen (3). 

It is true that this last case 
which I mentioned does not throw any 
light on the effect of R. 85 and on the 
distinction I made between the cases 
where tho amount of the bid is less or 
equivalent to the amount of the decree 

and the cases where the amount of the 

bid is more than the decree amount. The 
only other case I have got to discuss is 
Arunachalam Clietty v. Somasundaram 
Lhetti (1;. In that case two items were 

fu ’j ^ em was purchased by 

the decree-holder who had previously 

obtained permission to bid and to set off. 
ihat sale was on 28th August 1918. The 
second item was sold on the same date, 
but the money was realized on 10th 
September 1918. The petitioner in the 
ligh Court applied for rateable distribu- 
tion on 29th August 1918. From a perusal 
of the printed papers it does not appear 
that there was a prior execution petition 
pending. Seshagiri Iyer, J., in the High 
Court, reversed the order of the lower 
Court refusing rateable distribution and 
directed the decree-holder to deposit his 
amount and permitted rateable distribu¬ 
tion even as against his purchase money. 
Two p ossible views can be taken of this 
(3) [1921] 62 I C. 857. 
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case. Ii the sales are all regarded as 
one sale and the assets to be realized by 
the sales cannot he split up into two 
pails, then the assets must bo regarded 
as received only on 10th September. 
Undoubtedly the judgment is right on 
such a view. But another possible view 
is this. There were two separate sales 
and two separate purchasers One pur¬ 
chaser, namely the decree-holder, had a 
right to set ott and ho need not deposit 
any purchase money on the date of the 
sale, that is 28th August. There were 
no persons then entitled to any rateable 
distribution under S. 73 in so far as the 
decree-holder s purchase amount was con¬ 
cerned. In this view tlie judgment of 
Seshagiri Iyer, J., is erroneous and one 
would have to dissent from it. Which is 
the correct view in a case of several 
items purchased by different purchasers 
need not be settled now because that 
point does not arise in this ca^e. In this 
case all the items were sold on the 
same day and all were purchased by the 
decree-holder for Rs. 3,100 (this becomes 
2979-11-0 if poundage is deducted) and 
all the amounts must be regarded as set 
off on that day, the decree amount being 
3,457-0-6. In such a case there being 
no persons having rights under S. 73 on 
the date of sale, tho order under O. 21, 
R. 72, cannot be made subject to S. 73. 
I therefore allow the petition and dis¬ 
miss tho application of the respondent 
for rateable distribution with costs hero 
and in the lower Court. 

P.H.S./b.V. Revision allowed. 
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Sundaram Chistty, J. 

( ('heedella) Seethiah and another —De¬ 
fendants —Appellants. 


v. 

Aravapalli Mutyalu — Plaintiff - Res¬ 
pondent. 

Second Appeal No. 1231 of 1927, De¬ 
cided on 8th September 1930, from decree 
of Principal Sub-Judge, Guntur,, in Ap¬ 
peal Suit No. 113 of 1925. 

(a* Hindu Law— Maintenance—Widow of 
undivided brother—Joint properly worth 
about Rs. 30,090—Absolute gift to widow of 
properties worth Rs. 1,50 0 in full discharge 
of her claim for maintenance held to be rea¬ 


sonable and binding on minor—Hindu law, 
alienation. 


Where two undivided brothers held a joint 
properly worth about Rs. 80,000 and an absolute 
gift of property worth Rs. 1,500 was m>.do to the 
widow of the deceased brother by the surviving 
hi oilier, as a guardian of the minor adopted son 
of the deceased brother in full discharge of tho 
widow’s claim for maintenance, without tho 
liberty of reclaiming an increase of main¬ 
tenance at anv time : 


He'd : that under the circumstances it was 
a perfectly reasonable and moderate provision 
which was in no way detrimental to the in¬ 
terests of the coparceners. [p 107 C 2} 

Hthl further : that under the circumstances 
it was within the competence ol the natural 
guardian to do so and not beyond h s powers. 
It this settlement could bo regarded as a pru¬ 
dent one made by tho guardian after a duo con¬ 
sideration of the interests of the minor, it could 
not subsequently bo questioned by tho minor : 
17 I. C\ GOO, Ref. ; A. I. R. 1026 Mad. 46, 

[P 108 C 2] 

lb) Hindu Law—Maintenance—Gift to 
widow with absolute power of disposal over 
property gifted in lieu of her maintenance is 
not always invalid. 


A gift to widow by guardian of her husband's 
minor adopted son, of property forming a very 
small part of the whole pro >ertv, with absolute 
power of disposal over it in lieu of her claim of 
maintenance is not always invalid, though 
prima facie it is beyond tho competence of tho 
guardian of a minor coparcener to do so. The 
validity and the binding nature of the transac¬ 
tion on tho minor must bo determined accord¬ 
ing to the nature and the circumstances of 
eich particular case : .1. I. R. 1026 Mad. 

•16, Dht. [P 108 0 1] 

# (c) Hindu Law—Alienation—Manager— 
Manager can absolutely alienate property to 
member of joint family for maintenance. 

The managing member of a joint Hindu 
family can alienate absolutely ancestral land 
by way of a provision for maintenance to a 
member of that family : 18 I. C. 802, Foil. 

[P 108 C 2] 

Id) Hindu Law— Alienation —Coparcener 

Bequest by deceased member of joint 
family to his wife of portion of property of 
his share in lieu of her maintenance with 
assent of coparceners is valid. 

A bequest m-.tdo by a deceased member of a 
joint Hindu family to his wife of a portion of 
tho joint property appertaining to his sh.aro in 

satisfaction of her claim for maintenance 
would bo a valid disposition when made with 
tho consent of the remaining coparceners: 26 
I. C. 208; A. I. R. 192 > P. C. .54 and 40 Mad. 
1122, Ref. [P108C2] 

V. Ramadas and K. Sulla Uao —for 
Appellants 

V. Oovindarajachari —for Respondent. 

Judgment. —Dofondants 2 and 4 are 
the appellants, This appeal arises out 
of a suit filed hy the plaintiff-respondent 
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to recover possession of the plaint men¬ 
tioned dry land. G acres 84 cents, in ex¬ 
tent and assessed at Rs. 8-9 0, Govern¬ 
ment cist, together with past and future 
mesne profits. The plaintiff claims the 
suit property under a gilt deed oxecuted 
to him by the late Gheedalla Venkamma, 
the widow of Maddi Ramayya, who was 
an undivided brother of defen.lant 1 and 
the adoptive father of defendant 2. The 
said Venkamma got the suit land under 
a registered doed of settlement (Ex. C) 
executed in her favour by defendant 1 
foi himself and as guardian of defend¬ 
ant 2 (who was then a minor) on 20th 
October 1910 in satisfaction of her claim 
foi maintenance. This deed was execu¬ 
ted in pursuance of the oral directions 
given by her late husband, for the beno- 
lit of the family and with due regard to 
the worth of the family. The plaintiff 
states that he became entitled to the 
suit land by reason of the gift made by 
Venkamma to him in consideration of 
Jus having undertaken to protect her till 
her doath. Defendants 1 to 3 raised 
several contentions attacking the vali¬ 
dity of the plaintiffs claim. Defend¬ 
ant 4 is a tenant of the suit land. 

Certain findings of fact arrived at by 
the lower appellate Court have to be 
taken as undisputed for the purpose of 
this second appeal. Maddi Ramayya and 
his brother defendant 1 were members of 
a joint family and tho former died as an 
undivided member. Defendant 2 who is 
J. 10 ,. 80 " of defendant 1 was adopted by 
Maddi Ramayya himself during his life¬ 
time. Tho settlement doed (Ex. C) is a 
genuine document and was not obtained 
by Venkamma by undue influence or 
lraud. The provision for tho mainten¬ 
ance ot Venkamma made under Ex. C 
was quite fair and reasonable, having re- 

° f ‘He leU 

coS e r in , <|Uostion ar " uod in the so- 

of n/. ? a Wh0tl,er tl,Q disposition 

tZ flVO,lr ° f Venkamma 
6 .the foment deed, Ex. C, is valid 

ant 2 its 8 °r !’° r ado * )tod defend 
f , validity is sought to be es¬ 

tablished on the plaintiff’s side on more 
than one ground. ° 

sion 1 "I 0 ' 5 ', 6 ”, 1 t' 0 considered as a provi- 

on made lor her maintenance by one 
who was hound (o maintain her. She be¬ 
ing the adoptivo mother of defendant 2, 


Madras 107 

there is no doubt that she was entitled 
to a reasonable provision being made for 
her maintenance according to tho status 
and worth of tho family, to which sho 
belongs. According to tho evidence on 
the plaintiff s side, Maddi Ramayya and 
defendant 1 owned 30 acres of land and 
Rs. 20,000 cash as their joint family pro¬ 
perty. Even defendant 1 had to admit 
that his family owned 23 acres of the 
land at the date of Ramayya s death. 
The learned Subordinate Judge has dealt 
with the worth of the family in para. 2G 
of his judgment and found that the 
amount of cash owned by the family 
should be f ir more than Rs. 4,000 which 
defendant 1 chose to admit. The esti¬ 
mation given by tho plaintiff’s witnesses 
was preferred by the lower appellate 
Court as true and far more probable. 

hat was given to Venkamma for main¬ 
tenance under Ex. C was only Rs. 500, 
worth of land besides Rs. 1,000 for her 
maintenance, clothing and residence. 
8he was allowed to take her own stri- 
dhanam jewels worth Rs. 500. Taking' 
her husband’s individual share to bo one- 1 
fourth of the aforesaid joint family pro-! 
perties (one-fourth share being taken by! 
the adopted son), the gift of properties 
^orth Rs. 1,500 to Venkamma in full 
discharge of her claim for maintenance 
Nvithout the liberty of claiming an in 
crease of maintenance at any time, seems 
to be a perfectly reasonable and moder¬ 
ate provision which is in no way detri-, 

mental to tho interests of the adopted 
son. 

That tliis is a fair and reasonable 
provision is tho concurrent finding of 
both tho Courts below. Treating Ex. C 
as a deed evidencing tho disposition of 
the minor’s property by his natural 
lather and guardian in settlement of his 
adoptivo mother s claim for maintenance 
it should in tho circumstances of this 
caso ho held to be within tho competence 
of tho natural guardian and not beyond 
nis powers. If this settlement could ho 
regarded as a prudent one rmde by the 
guardian after a duo consideration of the 
interests of the minor it could not sub 
soquontly bo questioned by the minor : 
vide Vembu Iyer v Srinivasa Ay y an gar 
(l). Inasmuch as tho land worth 
Rs. 500 was given to Venkamma under 
Ex. C with absolute rights of disposal, 
it is contended on behalf of the appol- 
(1) [1912] 17 I. U. COD. 
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lants that the settlement is invalid and 
not binding on defendant 2. Reliance 
is placed on the decision reported in 
Deivachila Ayyangar v. Iiaghupathi 
Venkatachariar (2). 

It is true that the learned Judges in 
that case have held that an absolute ali¬ 
enation of immovable property for the 
purpose of providing for the maintenance 
■of the stepmother would be invalid and 
beyond the powers of the guardian. 
But it seems to me to be difficult to hold 
on a careful perusal of the judgment in 
that case, that the learned Judges meant 
jto lay down as an unconditional rule^of 
law that an absolute alienation of any 
portion of the family property in favour 
of one entitled to maintenance, if made 
by a guardian of the minor who was 
bound to provide for such maintenance, 
would be ipso facto invalid and unen- 
enforceable. On p. 319 it is observed 
by Spencer, J., that the more important 
question to be decided was whether the 
alienation of joint family properties can 
be justified under the circumstances of 
that case. The test was whether the 
absolute disposition would be a prudent 
act considering the circumstances of that 
case. The learned Judges held that an 
absolute disposition would be prima 
facio beyond the competence of the guar¬ 
dian. It should not be taken that a 
presumption raised on account of the fact 
of the disposition being an absolute one 
is in every case an irrebuttable presump¬ 
tion. In a case it may be clearly shown 
that an absolute gift of a small portion 
of the joint family property in satisfac¬ 
tion of the claim for maintenance would 
be far more advantageous to the family 
than the grant of a much larger portion 
of the property for her life enjoyment 
alone. That being so, the validity and 
binding nature of the alienation made by 
the guardian is a question of fact to be 
determined according to the circumstances 
of each case. In the present case, I have 
no hesitation to hold that the provision 
in question is a fair and reasonable one 
and is in no way detrimental to the in¬ 
terests of the minor. 

Inasmuch as Ex. C was executed by 
defendant 1 also, and as he was doubtless 
the manager of the family, the settle¬ 
ment may even be deemed to be one 
effected by him as the manager of the 
f amily in r es pect o f a portion of the 

(2) A. I. E. 1926 Mad. 4G=83 1. C* 967. 
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family property. It has been held by a 
Bench of this High Court in Seeni Ammal 
v. Angamuthu Nadar (3) that the manag¬ 
ing member of a Hindu family can alien¬ 
ate absolutely ancestral land by way of a 
provision for maintenance to a member 
of that family. The gift in question 
being a fair and reasonable one it was 
within the legitimate powers of a manag¬ 
ing member to make in satisfaction of 
the claim for maintenance. 

It is further proved in this case that 
this arrangement or settlement in favour 
of Venkamma was made in pursuance of 
the oral directions given by her late hus¬ 
band and assented to by defendant 1 
who was also representing the minor 
defendant 2 as his natural father and 
guardian. Ex. C itself recites that Venk- 
amma’s husband said that out of the 
property which he was likely to get, if 
he should effect a division of his share, he 
was intending to give her land worth 
Rs. 500, Rs. 300 for residence, cash 
Rs. 700, besides her ornaments worth 
Rs. 500, in full settlement of her claim 
for maintenance with absolute powers of 
disposal over the properties so given to 
her. It is further alleged that defen¬ 
dant 1 gave his assent to what his bro¬ 
ther Ramayya proposed to do. From the 
recital in Ex. C it would appear that he 
gave these directions when he intended 
to adopt defendant 2. It seems that 
even subsequent to the adoption when 
Maddi Ramayya was about to leave for 
Pittapur for treatment, he repeated the 
aforesaid oral directions in the presence 
of some respectable persons as spoken to 
by the witnesses on the plaintiff’s side 
and that the arrangement proposed by 
him was assented to by defendant 1: 
vide para. 22 of the lower appellate 
Court’s judgment. There is no doubt 
that defendant 1 assented to that arrange¬ 
ment not only on his own behalf but also 
on -behalf of defendant 2, his minor son, 
in whose welfare he was highly inter¬ 
ested. If this should be considered as a 
bequest by the late Maddi Ramayya of a! 
portion of the family property appertain¬ 
ing to his share, in favour of his wife in 
satisfaction of her claim for maintenance, 
it would be a valid disposition inasmuch 
as it was made with the consent of the 
remaining coparcener or coparceners. 
The decisions in Arunachalam Pillai v. 


(3) [1912] 13 I. C. 802. 
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Sampurnatliachi { 4) and Appana Patra- 
chariar v. Srinivasachariar (5), fully sup¬ 
port the validity of such a transaction. 
It is unnecessary to discuss the reasoning 
adopted by the learned Judges in coming 
to that conclusion: vide also the decision 
of the Privy Council in Lakshmi Chand 
v. Mt. Anandi (6), which is to the same 
effect. The settlement in question made 
under Ex. C being in perfect consonance 
with the oral bequest made by the de¬ 
ceased Maddi Ramayya with the consent 
of defendant 1 who sufficiently repre¬ 
sented the interests of defendant 2 also, 
it must be deemed to be valid and defen¬ 
dant 2 cannot now question it. There 
is no doubt that this was accepted as a 
fair arrangement by all the parties, inas¬ 
much as there was no objection to it by 
defendant 2 for about ten years there¬ 
after during the lifetime of Venkamma. 

Lastly, the settlement in .question is 
sought to be supported on the ground 
that it is an ante-adoption arrangement 
between the adoptive father and the 
natural father of the minor who acted as 
his guardian. The recital in Ex. C indi¬ 
cates tnat it was an ante-adoption ar¬ 
rangement. But in the plaint there is 
no specific mention of any ante-adoption 
arrangement nor is the validity of the 
settlement sought to be based on any 
arrangement. The lower appellate Court 
has however proceeded to view the settle¬ 
ment even as an ante-adoption arrange¬ 
ment because qf the recitals in Ex°C 
Jtself. 4s regards this question, con¬ 
siderable stress was laid by the learned 

advocate for the appellant on the deci¬ 
sion of their Lordships of the Privy 
Council in Krishnamurthi Ay gar v 
Krishna in urth i Ay,jar (7). It is argued 
that a gift of any portion of the property 
to the w.dow absolutely under an ante- 

cord?nTf ag ?, arnent WOuld be i^alid ac- 

twlfr T t0 i i th ° P rino ‘Ple enunciated by 

srsvS?• 

ment: P * 526 ln their ^ships’ judg- 

yond that, tha't^ o ® t her a P an f® nient3 6° bo * 
perty absolutely oi give Jho tl ,T > lh ? ' v,do "' P ro ‘ 
B^rs jhcy think no aftTthf, 

W [ 1314 ] 20 I. c. 208. 

5 [ion] 40 Mad. 1122=40 1 C 118 

(6) A I R. 1320 P. C. 54=95 I C 500-58 

171 J- *• 123=48 All. 813 (P. C ) ' 53 

(7) A. I R. 1327 P. 0. 133=101 I C 773-5. 

I. A. 248—50 Mad. 503 (P. c ). 


pro\cd to exist and that such arrangements are 
against the radical view of the Hindu law/’ 

In the previous paragraph their Lord¬ 
ships have observed: 

‘‘But the consensus of judgments seems to 
sotyo those two questions in this way, namely, 
that the consent of the natural father shows 
J, J it JS for the advantage of the bov, and that 
tlio mere postponement of his interest to the 
widow 9 interest, even though it should he one 
extending to a life interest in the whole pro- 
P® rty ’ ' s , n ? fc ^compatible with his position as a 
.on. Their Lordships are therefore prepared 

merits ” CUStom sanctions such arrango- 

Id view of the aforesaid observations 
it is argued that the grant of a life in¬ 
terest in tho whole property to the ad¬ 
optive mother under an ante-adoption 
agreement would be valid as having th e 
sanction of custom, but even an absolute 
gift of a microscopical portion of property 
in her favour by virtue of such arrange¬ 
ment would be altogether invalid. This 
contention may have great force if be¬ 
fore the word “property” in the expres¬ 
sion either give the widow property ab¬ 
solutely” some such word as “any” was 
used by their Lordships. The interpreta¬ 
tion of the exact nature of the pronounce¬ 
ment made by the Privy Council in the 
aforesaid judgment was the subject for 
consideration in a recent case decided 
by a Full Bench of this High Court and 
reported in liaju v. Nagammal (S) \ 

correct interpretation of what was 
meant by their Lordships of the Privy 
Council in the case of dispositions in 
favour of the adoptive mother under 
ante-adoption agreements is doubtless 
beset with some difficulty. This question 
having been carefully considered and de¬ 
cided after a full discussion by the learned 
•Judges in liaju v. Nagammal (8), I take 
that interpretation as binding on me. 

H the decision in this case mainly rested 
upon the ante-adoption agreement alone 
the matter will be governed solely by 
the Privy Council decision. But, as I 
have already stated, the settlement is 
valid in two other aspects. In the re¬ 
sult, the decision of the lower appellate 
Court is confirmed and this second appeal 
is dismissed with costs. 

P.R.S./b.v, Appeal dismissed , 


(8) A. I. R. 1929 Mad. 1289=113 I C 
52 Mad. 128. 
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Stndaram Chetty, J. 

Piehaiyappa Chetti and another De¬ 
fendants—Appellants. 

v. 

Goi indara ju Mud ah/ and others — 

riainlitTs—Respondents. 

Second Appeal No. 1273 of 1927, De¬ 
cided on 10th October 1930, from decree 
of Dist. Judge, North Arcot, in Appeal 
Suit No. 11 of 192G. 

(a) Transfer of Property Act (1882), 
S. 74— .4 mortgaging property to C ancf D — 

7/.s mortgage prior to t".s —( becoming owner 
of properly in discharge of his mortgage 
debt— J/s claim against A time-barred— .4 
then selling suit property to B to pay D’s 
mortgage amount and paying it —Ji c >uld not 
be subrogated to //.%• rights as neither S. 74 
nor doctrine of conventional subrogation 
could be applied to facts of the case, and 
S. <52 did not govern the case—Transfer of 
Property Act (as amended by Act 20 of 

1929), b. 92. . 

A hid mortgage 1 his properties to C and I). 
D's mortgage was prior in time to that of C. 
C had become the owner of the mortgaged pro¬ 
perties in discharge of his mortgage-lebt. D a 
claim against A had become time-barrel and 
he had not even personal rotnody left against 
A. After this A sold the suit property to B for 
payment of D’s mortgage amount and paid it to 
D. Ji sued .1 to be subrogated to the rights of 
JJ ag vinst A. 

Held : that under the circumstances B could 
not bo so subrogated as neither S. 74 nor the 
doctrine of conventional subrogition would 
apply to tbo facts of the case, because Jl was a 
rnero stranger to the mortgage and I was under 
no legal obligation to pay the mortgage-debt. 
Hence both of them were volunteers and the 
doctrine of subrogation was not applicable to 
the case of a volunteer. S. 92 (as amended bv 
Act 20 of 1929) his no retrospective otToct and 
hence could not govern the prosent case : 8G 
Mai. 420, Rtl. on. ; 9 Cal. 901 (P.C.) ; 22 I. C. 
253 ; A. I. Jl. 1927 Mad. 204 and HI All. 25, 
Jiff. ; A. I. Ji. 1921 Mad. 51, Boll. ; 21 
Mai. 143 ; 31 Mad. 439 ; 33 Mai. 331 and 35 
Bom. 438, Dint. [P 111 C 1] 

(b) Civil P. C. (1908), O. 6, R. 10 —Mis¬ 
taken bona fide belief and good faith must 
be ulieged in pleadings ; they are not to be 
presumed. 

Where a mistaken bona fldo belief and good 
faith aro the grounds for applying tho equitable 
rule of subrogation, they must bo distinctly 
alleged in tho pleadings and proved. They arc 
not matters for legal presumptions, but have to 
ho made out in the particular caso : 51 I.C. 

57 and A. I. R. 1921 Mad. 51, Erpl. [P 113 C 1] 

S. JagarMsa Ayyar and Ilajayojtala 
Iyer —for Appellants. 

V. Balarama Ayuat —for Respondents. 

Judgment. —This is a second appeal 
preferred by defendant 1 (on whoso doath 
during tho pendency of this appeal, his 
legal representative was added as appel¬ 


lant 2) and arises out of a suit brought 
by the plaintiff-respondent 1 for the 
recovery of a sum of money alleged to be 
due under Ex. B, a registered mortgage- 
deed dated 20th May 1912 and executed 
by defendant 2’s late husband Kuppu- 
swami Naidu in favour of defendant 3 
for Rs. 790. Both the lower Courts have 
given a decree in pDintiff’s favour for 
the recovery of the amount claimed by 
sale of the mortgaged properties. 

In order to show how this plaintiff 
sues to recover the sum due under the 
mortgage-deed Ex. B, which was executed 
not in his favour, but in favour of defen¬ 
dant 3, the plaint alleges that after the 
death of the mortgigor (Kuppuswami 
Naidu), his widow, defendant 2, sold the 
suit properties to plaintiff under the sale 
deed dated 7th July 1920 (Ex. A) for 
Rs. 1,170 for tho purpose of discharging 
tho mortgage-debt due to defendant 3 
under Ex. B, that the plaintiff and defen¬ 
dant 2 have paid the mortgage-amount 
to defendant 3, and that in these circum¬ 
stances, the rights under the mortgage- 
deed Ex. B, have accrued to the plaintiff. 
It is further a’leged in tho plaint, that 
defendant 1, though he was awaro of 
this mortgage, obtained a salo of the suit 
properties, and has been in enjoyment 
thereof, and that in any event, the suit 
properties aro liable to the plaintiff as a 
charge for the amount of the prior mort¬ 
gage under Ex. B discharged by him. 
Defendant 1 contended that the plain¬ 
tiff's claim in this form is invalid and 
legally unsustainable, that when he (de¬ 
fendant 1) purchased the suit properties, 
Kuppuswami Naidu said the suit mort¬ 
gage-debt had been discharged, that sub¬ 
sequent to his purchase the present 
plaintiff wilfully got another sale-deed 
executed, stating falsely that the mort¬ 
gage-debt was not discharged and that 
ho is not entitled to sue on the mortgage- 
bond in question 

‘The facts which may be taken to be 
boyond dispute may he briofly stated at 
tho outset. The original owner of the 
suit properties was the late Kuppuswami 
Naidu (the husband of defendant 2). Ho 
croated two mortgages over therm the 
earlier under Ex. B in favour of defen¬ 
dant 3, and the later under Ex. 2 in 
favour of defendant. On 21st August 
1918 he sold tho properties to defen¬ 
dant under Ex. 3 for Rs. 1,000, in dis¬ 
charge of the mortgage-debt to defen- 
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dant 1 under Ex. 2 and in consideration 
of the receipt of Rs. 25 in cash. This 
sale is an absolute one, and was found 
to he valid in the prior litigation : vide 
Exs. C and D. After the death of 
Kuppuswami Naidu, his widow (defen¬ 
dant 2 ) sold the same properties to the 
present plaintiff under the sale-deed 
Ex. A which is dated 7th July 1920. By 
the conveyance under Ex. 3 defendant 2’s 
husband parted with his entire interest, 
and he had no right or interest whatever 
in the suit properties after that sale 
Defendant 2 , as his hair, had absolutely 
no right or interest in these properties 
when she purported to sell them to the 
plaintiff under Ex. A. The sale under 
Hjx. A is void and no interest in the suit 
properties passed to the plaintiff by this 
sale The personal remedy under the 
mortgage-deed Ex. B was also clearlv 
barred, when defendant oxocuted the 
sale-deed to plaintiff. She had no in- 
terest m the equity of redemption, nor 

hnl ? p ? r ?°/? al r0mody a - ainsfc her 

husband subsisting. 

Having these facts in view, it has to 

i»hl) I 'f er , th ; Pontiff has estab- 

h h „ h 8 ( , " n ‘° be subr °S at ° d to the 
n 0 hts of the mortgagee un lor Ex B hv 

l lisChlrRe , o[ that debt ’with 

for th„ (the consideration 

lot the sale to him under Ex. A). O n 

the question whether Ex. B was already 

disoharget by Kuppuswami Naidu him¬ 
self, the finding of both the Courts below 

hat Ex "r °' ,° n , tl,e mare Rro,lnd 
u, *? discharged with the 

D°stHct Pa T 1 >y '?, PUintilr ' 11,9 ' elrn ed 
district Judge allowed the right of sub- 

ooursl° n 'ft, th ^ plaintilT . “ s * matter of 

la v on ,I„ U \ any con sideration of the 
iaw on the 7101 nt. 

that theTo Bd ° n ba ! , 1 alf of the appellant 
that the lower appellate Court has ignored 

•Snitabtet 1 * 1 r inail>l08 .° n .-'She 

The nunaf‘ ^ 1 ,° su *’ ro 2 &tion is founded, 
case in this 

nuoie^tStr^Tr^- 
p.t'Sirsffi. rtr r “ 

declared in favour of 1 ^ 1 ° 8uh rogation, 

gagoe, l,y his disci™* ™ )3oqU0nt mort- 

jrle" ?la&r. g ThSr 

statutory right of subrogaMpn 6 ^ 6 92° 

, 1 • Act, (as amended by Act 20 nf 1000 ^ 
h »8 no retrospective effLf °, of 1029) 
govern the present case * and ° annot 
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The question is whether the plaintiff 
can invoke for his aid the doctrine of 
conventional subrogation. As to this I 
may refer to the exhaustive judgment of 
bundara Iyer, .T., in Narayana Kutti 
Go unaan v. Pcshiam in a l (i), wherein the 
learned Judge has quoted the principles 
of law citing Wilkins v. Gibson (2) in 
the following terms : 

“It has been said that subrogation was .a 
bon ev ° ent do-trine and equity would an-dv 
it m any ca*o m which justice required it'* 
and under the svnetion of this classic oxpres- 
s.on eases can be found where it was an;,lied 

think U t' h ° f 0mh, ^ 1, r° of a 'i agreement. We 
link too safer and hotter rule to be, and we 

therefore bold, that a subrogation will -nr^e 
onh m those cisos where the party cl liming it 
advanced the money to pay a debt which in the 
event of default by the debtor bo would be 
bound 1 ° piy or where ho had so:no interest to 
protect, or whore he advanced the money under 
an agreement express or implied, made with the 
debtor, or cred.tor, that ho would be subrogated • 
to the rights and remedies of the creditor ” 

The principle is also laid down in Shel¬ 
don on Subrogation (Edn. 2) in para. 210 
as follows : 

doi;trin » "f -subrogation is not a-,plied 
for tdio mere stranger or volunteer, who has 
paid tho debt of another, without any assign- 
nieni or agreement for subrogation, being under 

no legal obligation to make the ptymont and 

not being eompellerl to do so for tbo preservL- 
t‘°" of a ".v nghts or property of his own." 

, " ‘ l1,0 J'Slih °f these principles, how 

does the plaintiff's claim stand? As 1 have 

under Ft ‘-a 8a,ie to the Plaintiff 

dam ofb ’ t i V °’, d ' as the vendo1 ’ ( d «fou- 
dant 2) herself had no interest whatever 

in the properties and nothing to convey. 

It cannot ho said that the plaintiff had 
some .merest in these properties to p o 
tect, for which he paid off tho prior mort¬ 
gage debt. It was defendant I who was 
tne owner of these properties; when the 
plaintiff got the sale-deed Ex. A from de¬ 
fendant 2, defendant 2 was not the owner 
of the equity of redemption, nor was she 
under any legal oblivion to pay 9 
mortgage debt under Ex. B, as even t he 
persona' remedy against tho mortgagor 

dehJrr 0 b T ed - She was not the 
debtor who was bound to pay that debt, 

nor was the plaintiff hound to pay that 

debt .n the event of default by defendant 

, I here is nothing to warrant the in¬ 
ference of an express or implied agree¬ 
ment with the creditor (mortgagee) that 
he (the plaintiff) would be subrogated to 
his rights. Tho endorsement, on Ex. B 




[>912] 85 Mad. 42(5=15 I.C. ‘>05 
1901] 113 G’orgin 1 =38 8.E. 374 
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recites that it was defendant 2 who re¬ 
ceived the money from the plaintiff, and 
paid the mortgage debt. Even in the 
sale-deed Ex. A, it is stated that the ven¬ 
dor (defendant 2) received the sale 
amount in cash from the; plaintiff, got the 
mortgage deed cancelled and handed it 
over to the plaintiff. This recital is con¬ 
sistent with the endorsement on Ex. B 
itself. There is absolutely no basis in 
this case, for inferring an oxpress or im¬ 
plied agreement with the debtor or cre¬ 
ditor, that the plaintiff should be subro¬ 
gated to the rights of the creditor (mort¬ 
gagee under Ex. B). In short, the plain¬ 
tiff's position in making this payment, 
jseerns to lie only akin to that of a volun¬ 
teer, who was under no obligation to pay, 
and had no interest of his own to protect 
by making such payment. 

A number of decisions have been relied 
on by either side. 

The learnel advocate for the appellant 
relies on ]\Iohesh Lai v. Mohant Hawaii 
Das (3), Karuppan Ambalayaran v. Sa- 
lcuth Levvai (4), Govincla Padayachi v. 
Lokanatlia Iyer (5), Ponnammal v. Pichai 
Thevan (6) and Shiam Lai v. Bam Piari 
(7). The case in Govinda Padayachi v. 
Lokanatha. Iyer (5) seems to be almost 
on all fours with the present case. As in 
that case, on the date of the sale to 
plaintiff under Ex. A, the vendor (defen¬ 
dant 2) had no right to redeem the mort¬ 
gage in question, the equity of redemp¬ 
tion having already been sold away by 
her husband (the mortgagor) to defen¬ 
dant 1, and the personal remedy against 
the mortgagor not also subsisting, the 
learned Judges have observed at p. 118, 
in the said case, that when the mortgagor 
has no debt to pay and no right in pro¬ 
perty to preserve he would, if he offered 
to repay the mortgage money, be as much 
a volunteer as any stranger ; and there 
is every reason against allowing him to 
intrude between the mortgagee and those 
actually interested in the property. The 
present plaintiff is exactly in that predi¬ 
cament. He should be deemed to be a 
mere intruder between the mortgagee and 
the real owner (defendant 1). 

The decisions in Syamalarayudu v. 

(3) [1883] 9 Cal. 901=10 I.A. 62=4 Sar. 424 
(P.O). 

(4 [1914] 22 I.O. 253. 

5 A.I.R. 1921 Mad. 51=62 T.C. 291. 

(0 A.I.R. 1927 Mad. 204=99 I.C. 687. 

(7) [1910] 82 All. 25=4 I.O. 70G. 


Subbarayudu (8), Chamaswavii v. Pa.dala 
Anandu (9), Palamalai Mudaliyar v. 
South Indian Export Co. (10) and Sambu 
v. Navia (ll), relied on for the respondent, 
are inapplicable to the circumstances of 
the present case. They are cases, where 
the person who made the payment to 
discharge an incumbrance had some in¬ 
terest or concern in the property to pro¬ 
tect, which he acouired under a voidable 

■ ft 

sale, which would be good until it is set 
aside at the instance of a creditor, or a 
person claiming under a prior contract 
for sale, or under a sale whereby he was 
in actual possession of the property, but 
which was subsequently found to be in¬ 
valid. But in the cases dealt with in 
Karuppana Ambalayaran v. Sakuth Lev¬ 
vai (4) and Shiam Lai v. Bam Piari (7), 
the party who claimed the right of sub¬ 
rogation, acquired no interest whatever 
in the property, the sale being void, or 
purely nominal and colourable. Similarly 
in the present case, defendant 2’s sale 
under Ex. A conferred no right or interest 
on the plaintiff in the suit properties, 
and there is no allegation in the plaint 
that he was put in possession at least, 
but on the other hand, the allegation in 
para. 7 of the plaint is that defendant 1 
obtained a sale of the properties and has 
been in enjoyment thereof. 

Some of the decisions relied on by the 
learned advocate for respondent 1 seem 
to allow the right of subrogation on 
grounds of justice, equity and good cons¬ 
cience, where it is shown that the plain¬ 
tiff obtained a sale in perfect good faith, 
bona fide believing that the transferor 
had title to the property, though it subse¬ 
quently turned out that the sale was al¬ 
together invalid. In these cases the dis¬ 
tinction between a void and voidable 
sale, was not kept in view, but the bona 
fide belief in the vendor’s title and good 
faith were considered sufficient to accord 
relief by applying the doctrine of subro¬ 
gation. The decision in Ammani Aminal 
v. Bamaswami Naidu (12) is strongly 
relied on. Even in Govinda Padayachi 
v. Lokanatha Iyer (5), this principle is re¬ 
cognized, by stating it with approval, 
and observing that the claim is allowed, 
when the mistake relates to the actual 

(8) [1898] 21 Mad. 143. 

(9) [1908] 31 Mod. 439. 

(10) [1910] 83 Mad. 334=5 I.O. 33. 

(11) [1911 35 Bom. 438=12 I.O. 302. 

(12) [1919] 51 I.O. 57. 
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existence of an interest, and there is also 
a good faith. But where a mistaken bona 
fide belief and good faith are the grounds 
for applying the equitable rule of subro¬ 
gation, they must bo distinctly alleged in 
the pleadings and proved. They are not 
matters for legal presumption, but have 
to be made out in the particular case. 
Such an allegation is conspicuous by its 
absence in the present plaint. In the 
absence of any such ple\, there was no 
room for an issue on this point. In no 
portion of the plaint, it is alleged that 
when he obtained the sale deed Ex. A 
the plaintiff was under a bona fide mis¬ 
taken belief that defendant 2 had some 
right or title to the properties, or acted 
in good faith without the knowledge of 
the previous sale by her husband. When 
no such pie* was even set up in the plaint, 
I do not think there is any justification 
for giving a new turn to the basis for the 
plaintiff’s claim in this second appeal. 

I am therefore of opinion that the 
plaintiff is not entitled to be subrogated 
to the rights of the mortgagee under Ex. 
B, as he has no statutory right of subro¬ 
gation, and as the doctrine of conven¬ 
tional subrogation too cannot be invoked 
for his aid. Even apart from this there 
is no scope for giving relief, on any other 
recognized equitable ground. 

The plaintiff’s claim to enforce the 
mortgagee’s rights under Ex. B, for which 
he has filed this suit must fail. I may 
refer to a representation made by the ad¬ 
vocate for respondent 1 (plaintiff) during 
the course of his arguments, that if the 
plaintiff s claim is held to be unsustain¬ 
able the ex parte defendant 3 (the mort¬ 
gagee under Ex. B) should be transposed 
as the plaintiff, and a decree should be 
passed in his favour. Plaintiff’s own 
case is that the mortgage debt due under 
Ex. B to defendant 3, was discharged. 
There is no question of the validity of 
that discharge. Defendant 3 cannot be 
given a decree for the recovery of his 

mortgage money, after his debt has been 
paid to him. 


In the result the decrees of the Gour 
below are set aside, and the plaintifi 
suit is dismissed. But on a considerate 
of the peculiar circumstances of this ca 
I think it reasonable to direct the parti 
to bear their own costs throughout, ai 
1 order accordingly. 

P.R.S./B.v. Appeal allowed. 
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SUNDARAM CHETTY, J. 

Uppalapati Ih'madri— Plaintiff— Ap- 
pellant. 

v 

Kodali Seshamma and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1378 of 1927, De¬ 
cided on 23rd October 1930, from decree 
of Sub-Judge, Masulipatam, in Appeal 
Suit No. 170 of 1926. 

fa) Negotiable Intruments Act (1881), S. 35 

S. 35 doe* not apply to case of pro-note 
payable on demand. 

Section 35 does not apply to the case of a 
promissory note payable on demand, because no 
question of maturity mentioned in the section 
can arise in the case of such pro-notes • A T 
R. 1925 Mad. 132, Ref. [P 114 C 2] 

(b) Negotiable Instruments Act (1881), Ss. 
35 and 93- Last paragraph of S. 35 does 
not mean that endorser is liable without 
notice of dishonour given to him, by endorsee 
and it does not refer to endorsement of 
negotiable instrument after its dishonour. 

The wording of S. 93 is general and wide 
enough to cover tho case of an endorsement of a 
pro-note before ot after dishonour and the obliga¬ 
tion of an endorseo to give notice of dishonour 
by non-acceptance or non-payment to the en¬ 
dorser exists whether the pro-note was dis¬ 
honoured or not before tho endorsement. The 
last parigraph of S. 35 cannot bo taken to mean 
that the endorser is liable even without a 
notice of dishonour being given to him by tho 
endorsee. That paragraph even does not' refer 
to the case of an endorsement of a negotiable 
instrument after its dishonour. It means that 
after the aforesaid dishonour referred to in the 
first part of the section, the endorser is liable 

°" . i " 8tr . ume l nt Payable on demand and 
that liability is akin to that of the maker. 

_ _ . [P 114 C 2; P 115 0 1] 

Panini llao—iov Appellant.. 

P. Satyanarayan Rao—iov Respon¬ 
dents. 

Judgment.— This second appeal arises 

out of a suit filed by the plaintiff-appel¬ 
lant for the recovery of a sum of money, 
alleged to be due on a promissory-note 
payable on demand (Ex. A), which was 
executed by defendant 1 in favour of 
defendant 2, who subsequently endorsed 
it to the plaintiff. A decree was passed 
against defendant 1, the maker of 
the pro-note, and defendant 2. The lower 
appellate Court dismissed the suit as 
against the endorser (defendant 2) as no 
notice of dishonour was given to her by 
the plaintiff. The correctness of that 
view is now questioned by the appellant. 

There is no allegation in the plaint 
that any notice of dishonour was given 
to the endorser (defendant 2) nor is 
there an iota of proof in respect of it. 
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The only allegation in the plaint is, that 
in spite of demands made by defendant 2 
prior to the transfer and by plaintiff 
subsequent to the transfer defendant 1 
did not pay the amount of the note. It 
is urged, that if an opportunity is given, 
the plaintiff is prepared to prove the 
dishonour of the note prior to'its transfer 
by defendant 2. But the appeal was 
argued on the assumption of the truth 
of that allegation, and tli9 question is 
whether the plaintiff is entitled to a 
decree against defendant 2 as the en¬ 
dorser of a promissory note payable on 
demand, without having given a notice 
of dishonour to her (defendant 2) inas¬ 
much as there was a dishonour of the 
pro-note even before the endorsement. 

In support of his contention the 
learned advocate for the appellant relied 
on the last portion of S. 35, Negotiable 
Instruments Act. That section runs 
thus: 

‘‘In the absence of a contract to the contrary, 
whoever endorses and delivers a negotiable in¬ 
strument before maturity..is bound 

thereby to every subsequent holder, in caso of 
dishonour by the drawee, acceptor or maker to 
compensate such holder for any loss or damage 
caused to him by such dishonour, provided due 
notice of dishonour has been given to, or re¬ 
ceived by, such endorser as hereinafter provided. 
Every indorser after dishonour is liable as upon 
' an instrument payable on demand. 

This section distinctly deals with the 
transfer of a negotiable liistiument 
before maturity. We have to refer to 
B. 22 of the Act, to see what is meant by 
“maturity” and to what kind of nego¬ 
tiable, instruments, is that expression 
applied. That section is: 

"The maturity of a promissory note or bill of 
exchange is the date at which it falls due. 
Every promissory note or bill of exchange 
which is not expressed to bo payable on demand 
at Right or on presentation is at maturity on 
the third day after the day on which it is ex¬ 
pressed to bo payable.” 

The wording of this section makes it 
clear, that a promissory note or a bill of 
exchange can be said to bo at maturity, 
only when it specifies a date on which 
the amount is payable. Therefore the 
term “maturity” used in this Vet, can 
havo no application to a pro nissory note 
payable on demand That being so, it 
seems to mo, that S. 35, which deals 
with the transfor by endorsement and 
delivery of a negotiable instrument be¬ 
fore maturity does not apply to a pro¬ 
missory note payable on demand. This 
view has for its support the decisions of 


two learned Judges of this High Court. 
In the decision reported in Jagajinadha 
Rcddiar v. Lakshmana Reddiar (l) 
Ramesam, J., has held that the extent 
and nature of the liability of the endorser 
of note payable on demand is not governed 
by S. 35 of the Act. In a later decision 
(unreported) in Civil Revision Petition 
No. 301 of 1927, Anantakrisbna Ayyar, 

has held that S. 35 could not apply to 
the case of a promissory note payable 
on demand, because no question of ma¬ 
turity mentioned in the section could 
arise in the case of such promissory 
notes. 

Even assuming that S. 35 applies (but 
I am clear, that it does not apply) I 
have to state that' the last clause of 
that section does not really help the ap~ 
pellant’s contention. There is some 
ambiguity in that clause, but after some 
careful scrutiny it vanishes. It is urged 
by the learned advocate for the appel¬ 
lant that the last clause of S. 35 refers 
to an endorser of a dishonoured promis¬ 
sory note or bill of exchange, and decla¬ 
res his liability as upon an instrument 
payable on demand. He contends that 
no notice of dishonour is needed to en¬ 
force the liability of such an indorser. If 
this should be the correct interpretation, 
the last paragraph of S 35 would be in 
conflict with the mandatory provision in 
S.93, which says that when a promissory 
note is dishonoured the holder thereof 
must give notice of dishonour to all other 
parties whom the holder seeks to make 
severally liable thereon, except the maker 
of the note. The wording of S. 93 is 
general and wide enough to cover the 
case of an endorsement of a promissory 
note before or after dishonour, and the 
obligation of an endorsee to give notice of 
dishonour, by non-acceptance or non¬ 
payment, to the endorser, exists, whe¬ 
ther the promissory note was dishonour¬ 
ed or not before the indorsement. The 
last paragraph of S. 35 cannot be taken 
to moan that the endorser is liable, even 
without a notice of dishonour being given 
to him by the endorsee. 

It is even doubtful whether the last 
clause of S. 35 really refers to the case 
of an endorsement of a negotiable instru¬ 
ment after its dishonour. The previous 
portion of the section relates to the en¬ 
dorser's liability for compensation for 
any loss or damage caused to the en - 
' (1) A. I. R. 1925 Mad. 182=80 I. C. 952. ” 
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dorsee of a negotiable instrument before 
its maturity (and consequently before its 
dishonour) by reason of its dishonour sub¬ 
sequent to the endorsement. The latter 
clause of the section may be understood 
to mean that after the aforesaid dishon¬ 
our the endorser is liable as upon an 
instrument payable on demand, and that 
liability is akin to that of the maker. 
But this liability is subject to the con¬ 
dition fixed in the proviso “embodied in 
the first part of the section. In this view 
also, there would be no conflict between 
S. 93 and the last paragraph of S. 35 of 
the Act. 

For the foregoing reasons I hold that 
the liability of defendant 2 as endorser, 
is not enforceable, as no notice of dis¬ 
honour was given to her by the plaintiff, 
even if there was dishonour of the pro¬ 
note prior to its endorsement to him. 

Another ground urged by the learned 
advocate for respondent 3 for non liabi¬ 
lity of the endorser in this case is that 
there was no presentment of the pro-note 
for payment as required by S. 64 of the 
Act. There is no allegation in the 
plaint about the presentment of the note. 
Section 64 lays down that in default of 
such presentment the other parties 
thereto (an endorser comes within this 
category) are not liable thereon to such 
holder. Exception is made in the case of 
the maker where a pro-note is payable on 
demand and is not payable at a specified 
place. In the decision in Civil llevn. 
Peln No. 301 of 1927, referred to above, 
the view expressed by the learned Judge 
is that presentment for payment is neces¬ 
sary to makethe endorser of a pro note 
payable ondemand liable to the endorsee: 

vide als > S. 74. In the result this second 

# 

appeal fails and is dismissed with costs of 
respondent 3. 

P.R.S./b.V. Appeal dismissed. 

* A. I. R. 1931 Madras 115 

Ramesam, J. 

Madura Co. Ltd., Alleppy —Defendant 
—Petitioner. 

v. 

P. C. Xavier Plaintiff—Respondent. 

Civil Revn. Petn. No. 983 of 1929, 
Decided on 17th March 1930, from judg¬ 
ment of Sub-Judge, Cochin, D/- 1st April 
1929. 

(a) Civil P. C.. (1908), S. 20—Actual con¬ 
tract for despatch of goods entered in Native 
State—First item of performance performed 


(weighed and loaded) in British territory — 
British Court has jurisdiction. 

Although the actual contract for tho despatch 
of goods takes place in a Nativo State, but tho 
very first item of performance of the contract 
which is contemplated by both the parties, 
namely, the entrustiug of the goods by the 
consignor to the consignee, takes place in 
British territory and the goods are actually 
weighed and loaded there, the British Court has 
jurisdiction to entertain a suit for damages for 
breach of such a contract. [P 110 C 2] 

g*(b) Railways Act lSdO', S. 4 (d)— General 
contract between Railway Company and ano¬ 
ther company to take goods delivered at out- 
agencies of the railway and to deliver th»m 
at railway stations does not make the other 
company Railway Company. 

Where there is a general contract between a 
Railway Company and another company that 
the litter comnnv has to tike the goods deli¬ 
vered at tho out-agcncics of the Railway Com* 
piny, cirri’ the goods by their bait? and hand 
them over to the railway stations of the Riil- 
wav Coni ).mv and in return for this service to 
get a certain percentage of the charges, such an 
agreement does not make the comiinv working 
the hoits a Riilw.iv Comnanv and it does not 
ceise to be a common cirrier of goo Is : 11 P. ft. 
1912 and A. I R 1914 P. C. 40, R'fJP 117 C l] 

(c) Carriers Act (1S65), S. 8—Liability- 
Basis of, enunciated. 

The liability of common cirriets must be 
regulate! under the Cirriers Act. They cinnot 
claim to have their liibilito* leler ninel on the 
bisis of Risk Note Form H on the ground th it 
under eontrict between the n and Riilwav Com¬ 
pany, they convey goods in their boits from 
outstations to the stations of Railway Company. 

Under the Carriers Act negligence is pre¬ 
sumed by the loss of goods, and no question of 
misconduct arises and if the com mo i cirriers 
fail to rebut the presumption with which every 
case starts, by showing that they are not guilty 
of such negligence as would make then liable, 
they arc liable for damages.[P 117 C 2, P 118 C i] 

N. R. Sesha Ayyar —for Petitioner. 

V. K. John —for Respondent. 

Judgment. —This is a revision peti¬ 
tion by the petitioner who is describe 1 
as Madura Co. Ltd. Alleppey, agiinst the 
decree of the Subordinate Julge of 
Cochin, in a suit by the respondent- 
plaintiff P. C. Xavier, timber merchant, 
for damages for injury caused to certain 
packages containing shooks handed over 
to the defendant company at the Mutt.an- 
chorry Station which was the out-agency 
of tho S. I. Ry. Co. The petitioner-com¬ 
pany is a company incorporated with its 
registered office at Calcutta. The objects 
of the company are : (1) to build, purchase, 
hire or otherwise acquire a ad hold steam 
and other ships, boats, launches and other 
vessels, (2) to carry on the business of 
shipping owners, managers of shipping 
property, freight contractors, carriers by 
land and sea, etc. (3) to deal in coal; (l) to 
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purchase lands, wharfs, warehouses, etc., 
(5) to carry on the business of general 
merchants ; (6) to carry on all or any of 
the above businesses as principals or 
agents ; (7) to make agreements and 
arrangements with other companies or 
amalgamate with other .companies and 
other objects. The company has got 
several branch offices, for instance, one 
at Cochin for carrying poods. But it has 
got a branch office at Alleppy which is 
the head office for all the branch offices 
which are in the nature of out-agencies 
for • the S. I. Ry. Co. One such out- 
agenoy branch office is at Muttancherry 
and it is known as the S. I. Railway Out- 
agency Office. The contracts are entered 
into by the consignors of goods in that 
office for the purpose of sending goods 
from the boating station across the Cochin 
backwater to be handed over to the rail¬ 
way station at Ernakulam and thence to 
be carried to the final place of destina¬ 
tion. The petitioner company would take 
a railway consignment receipt in the 
Form H provided by the Railways 
Act and would give to the consignors a 
counter receipt for the goods delivered. 
The goods are actually handed over to 
the petitioner company at the boating 
station in British Cochin though Muttan¬ 
cherry is in the Native State. The boats 
then start from that place and carry the 
goods to the railway station at Erna¬ 
kulam which is within the jurisdiction of 
the Sub-Court. These boats are referred 
to as vallams in the evidence on record. 
The Subordinate Judge finds that the 
goods were loaded from the Kalvetti 
Canal, which is in British territory. 
Three objections were taken : (l) that the 
Subordinate Judge’s Court at Cochin has 
no jurisdiction to try the suit ; (2) they 
are not liable as the sinking of the boat 
was due to an accident and not to any 
misconduct of the boatman ; and (3) the 
amount of damages. 

The Subordinate Judge found that as 
the goods are delivered in British terri¬ 
tory to the petitioner company the cause 
of action arises within the British terri¬ 
tory and it has got jurisdiction to decide 
the case. On the second point the Sub- 
•ordinate Judge states that the evidence 
shows that three boats started but one 
of the boats capsized and that there was 
a strong gale and shifting of the sail 
ending in the capsizing of the boat. The 
Subordinate Judge says that misconduct 


should include mismanagement or wrong 
management, and negligence and incom¬ 
petence in the steering of the boat comes 
under wrong mismanagement. Therefore 
he thought that a case of misconduct is 
made out. As to the amount of damages, 
his opinion is that the plaintiff has made 
out a prima facie case which was not 
rebuffed by the defendant. He therefore 
gave a decree. 

In revision those three points were 
repeated by the learned advocate for the 
petitioner. On the first point I think 
the Subordinate Judge is right. Though 
the actual contract is entered into in the 
Muttancherry office which is within the 
Native State, the very first item of per¬ 
formance of the contract which is con¬ 
templated by both the parties, namely 
the entrusting of the goods by the con¬ 
signor to the consignee, takes place in 
the Kalvetti Canal where the plaintiff has 
got his place of business. It is there 
that the goods were weighed and loaded 
into the defendant’s boats. This is enough 
to give jurisdiction to a British Court. 
It is unnecessary to rely on the fact that 
the place where the boat’s delivery of the 
goods takes place, namely, Ernakulam is 
within the British territory. I therefore 
agree with the finding of the Subordinate 
Judge on the first point. 

The next point is whether the defen¬ 
dant company is liable. The learned 
advocate for the petitioner argues that 
he is not liable for misconduct and that 
the Subordinate Judge erred in construing 
that incompetence in steering the boat 
comes under the heading of misconduct. 

I am inclined to agree with this argu¬ 
ment of the learned advocate for the 
petitioner. But then it may be necessary 
to examine on what basis the liability of 
the defendant company rests. Appa¬ 
rently in the lower Court both sides 
assumed that the liability of the defen¬ 
dant-company rests upon the form taken 
from the consignor namely, Form H 
which limits the liability to misconduct 
of the railway servants. But Form H 
embodies the contract with regard to the 
journey as if made between the consignor 
and the Railway Company and unless this 
portion of the journey can be regarded as 
made on a railway, prima facie that con¬ 
tract and the limitations imported by 
that form apply only to the journey from 
Ernakulam to the place of destination. 
Of course if the journey on the back- 


1S31 Madura Co. Ltd., Alleppy v. Xavier (Ramesam, J.) Madras 117 


water can be regarded as journey on the 
railway, then Form H may help the peti¬ 
tioner company in respect of that portion 
also. For that purpose we have to see 
whether the backwater is a railway. 
In the Railways Act, S. 4, defines a 
railway ; under Cl. (d), S. 4 railway 
includes all ferries, ships, boats etc., 
which belong to or hired or worked 
by the authority administering the 
railway. Here the boats do not belong 
to the S. I. Ry. Co. Nor are they 
worked by that authority. Nor were they 
(hired by the S. I. Ry. Co. What we have 
got here is a general contract between the 
S. I. Ry. Co., and the petitioner company 
under which the petitioner company has 
to take the goods delivered at the out- 
agencies of the S. I. Ry. Co., carry the 
goods by their boats and hand them over 
to the railway stations of the S.I.Ry.Co., 
and in return for this service they get a 
certain percentage of the charges which 
are prima facie charged on the railway 
scale under the Form H and which are sent 
along with the passenger fares by demand 
drafts every day to the Railway Com¬ 
pany. This agreement between the de¬ 
fendant company and the Railway Com¬ 
pany was not produced in the lower 
Court and when I called for it in revi¬ 
sion it has been produced before me and 
I am not able to say that as an effect of 
this agreement the particular boats carry¬ 
ing the goods were hired by the Railway 
Company. All that we have is a general 
contract by which all the work of carry¬ 
ing boats on the backwater is done by 
the petitioner. Therefore I cannot hold 
that the backwater is a railway within 
the meaning of S. 4 (d), Railways Act. 
The learned advocate for the petitioner 
referred me to a case in India General 
Navigation & Ry. Co. v. Harcliarn Das 
( 1 ). 

In that case the question was not 
raised in the lower Court that the defen¬ 
dant was not a Railway Company. If 
the water-way became a railway within 
the meaning of the Railways Act, the 
company working the boats would be a 
Railway Company but the point was not 
raised ahd the learned Judges of the 
Punjab Chief Court said that they would 
not allow tho point to be raised in appeal. 
In another case from Calcutta which 
was tried by Rankin, J., as he then was, 
reported in Dekhari Tea Co.Ltd. v. Assam 
^(l) [1912] 111 P. R. 1912=15T. 0, 12. 


Bengal Ry. Co. Ltd. (2) and which went 
up on appeal to the High Court before 
Sanderson, C. J., and Richards, J., and 
which was finally disposed of by the 
Privy Council in India General Naviga¬ 
tion & Ry. Co. v. Dekhari Tea Co. (3), the 
India General Navigation Sc Ry. Co., did 
shipping work from Gauhati to Chand- 
pur. Tho A. B. Ry. Co. had its own 
railway line between these stations prior 
to 1913. But in 1913 the railway line 
broke down with the result that the 
Railway Company entered into a contract 
with the India General Steam Navigation 
Ry. Co., for carrying their goods brought 
in by the Railway Company from Gau¬ 
hati to Chandpur. For this purpose a 
special flotilla of ships was arranged by 
the shipping company and this flotilla 
would go direct from Gauhati to Chand¬ 
pur without stopping in intermediate 
ports like their other ships carrying 
goods not handed over by the Railway 
Company. It was held by the Calcutta 
High Court and also by the Privy Coun¬ 
cil that the shipping company did not 
cease to be carriers on account of this 
arrangement, that they were still com¬ 
mon carriers under* the Carriers Act and 
quoad tfhe business of carrying the goods 
handed over by the company, it cannot 
be said that they became a Railway Com¬ 
pany and ceased to be carriers. I think 
this decision applies to the present case. 
It is true that there is no evidence avail¬ 
able in this case to show that there are 
other boats carrying other goods to the 
said place by the backwater of the peti¬ 
tioner. 

It is admitted that they have got 
another office. This must bo, I suppose, 
for carrying goods by the backwater. At 
any rate this little difference does not 
enable me to say that the petitioner 
company which is certainly a common 
carrier under tho Memorandum of Asso¬ 
ciation ceased to be a common carrier 
quoad the business of taking the goods 
from the South Indian Railway out-agoncy 
at Muttanoherry. If they are common 
carriers the Form H cannot be held to 
have regulated their liabilities for this 
portion of the journoy and that must be 
regulated under the Carriers Act. Under 
the Carriers Act, negligence is presumed 
by the loss of goods, and no question of 

(2) [1920] 47 Cal. G=57 I. C. 40G. 

(8) A. I. R. 1924 P. C. 40—80 I. C. 1038 = 51 
I. A. 28=51 Cal. 304 (P.C). 
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misconduct arises and unless the defen¬ 
dant rebuts the presumption with which 
every case starts, by showing that they 
are not guilty of such negligence as 
would make them liable, the decree 
Ishould stand. The only question now is 
whether I should call for fresh finding 
or accept the finding of the Subordinate 
Judge as a finding at least on negligence. 
It is true that 1 cannot accept the finding 
of the Subordinate Judge as a finding of 
misconduct. But seeing that he finds 
that it is due to incompetence in manage¬ 
ment I do not see why I should not 
accept this as a finding on negligence. 
Accepting this as a finding of negligence 
I think the petition should be dismissed 
with costs and no purpose can be served 
by calling for fresh evidence in this case. 

I’.R.S./K.N. Petition dismissed. 
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Madhavan Nair, J. 

Official Receiver, Coimbatore — Peti¬ 
tioner—Appellant. 

v. 

J/. Rm. K. A. R, Rm. Arunachalam 
ChettiaJ —Respondent. 

Appeal No. 63 of 1929, Decided on 28th 
October 1930, from appellate order of 
Dist. Judge, Coimbatore, D/- 4th March 
1929, in A. S. No. 70 of 1929. 

❖ Provincial Insolvency Act (1920), 
S. 28 Hindu father adjudicated insolvent— 
Power of (ale destroyed by previous attach¬ 
ment—Official Receiver cannot appropriate 
sale proceeds of the son’s shares—Hindu 
Law, father. 

On the insolvency of the father of a joint 
Hindu family it is only his own share of the 
family property that vests in the Official 
Receiver. Tho shares of his sons do not vest in 
the Official Receiver. With respect to those 
shares what vests in the Official Roeoiver is only 
tho father's power of disposal. [P 119 0 2] 

Whore tho ontiro property belonging to tho 
judgment-debtor and his sons had been attached 
before tho judgment-debtor was adjudicated as 
an insolvent and tho petition for adjudication 
was presented after the date of tho attachment, 
it follows that tho father's power of disposal of 
tho sons' shares had been destroyed by tho 
oxieting attachment of those shares; and the 
Official Rocoivor could not get any power to deal 
with the sons' shares by reason of tho order of 
adjudication. [P 119 0 2] 

When tho power of sale is once destroyed by 
tho existing attachment, the Official Receiver 
has no right to appropriate tho salo proceeds 
accruing from tho sale of the sons' sharos: 
A.I.R. 1928 Mad. 479, Foil, and A.I.R. 1928 
Mad. 785, Ref. [P 120 0 1] 


T. M. Krishnaswami Ayyar and N. 
Sivaramakrishna Ayyar —for Appellant. 

K. S. Krishnaswami Iyengar —for Res¬ 
pondent. 

Judgment.—The Official Receivev-of 
Coimbatore is the appellant. One Aruna- 
chalam Chettiar obtained a money decree 
in O. S. 206 of 1926 against one Krishna- 
sami Goundan. The joint family pro¬ 
perties of the judgment-debtor and his 
three sons had been attached before judg¬ 
ment. These were proclaimed for sale 
in execution of the decree. In the mean- ’ 
while, Krishnasarai Goundan was declared 
insolvent and the Official Receiver and the 
judgment-debtor, the insolvent, applied 

by B. A 15 of 1928 and E. A. 14 of 1928 

for stopping of the sale in execution. 
The decree-holder opposed these applica¬ 
tions and they were dismissed; but the 
Subordinate Judge directed that the pro¬ 
ceeds of tho sale in execution should be 
sent to the Official Receiver for distribu¬ 
tion amongst the general body of the 
creditors of the insolvent. Accordingly, 
a sum of Rs. 5,177-11-0 was sent to the 
Official Receiver. 

A holder of another decree against 
Krishnasami Goundan applied for a rate¬ 
able distribution of the amount sent to 
the Official Receiver and an order -was 
passed on that application, E. A. 256 of 
1928, asking him to apply for the transfer 
of the amount sent to the Official Recei' 
ver to the execution Court. Arunachalam 
Chettiar, the decree-holder, in O. S. 206 
of 1926 also applied by a memo for three- 
fourths of the amount being sent for on 
the ground that the insolvent’s properties 
alone were vested in the Official Receiver 
and that he was entitled to the shares of 
the insolvent’s three sons in the amount. 

E. A. 256 of 1928 was dismissed owing 
to tho absence of the petitioner and his 
vakil. In response to the order of the 
Court on the respondent’s application, 
the Official Receiver sent back the money, 
that is, three-fourths of the amount to 
the execution Court and presented the 
application, E. A. 379 of 1928, out of 
which this C. M. S. A. arises praying that 
Arunachalam Chettiar, the decyee-holder 
in O. S. 206 of 1926, must not be paid 
any portion of the amount and that the 
sum should enure to the benefit of the 
general body of tho creditors of Krishna¬ 
swami Goundan. 

The question for consideration is whe- j 
ther this three-fourths of the amount j 



Offl. Recr. v. Arunachalam (Madhavan Nair, J.) Madras 119 


1931 

should go to the decree-holder in O. S. 
206 of 1926, the respondent in this Court, 
or to the general body of Krishnaswami 
Goundan’s creditors. The Subordinate 
Judge held that the decree-holder was 
bound by the order passed on E. A’s. 14 
and 15 of 1928, as he failed to prosecute 
an appeal which he filed against that 
order and further, that the money must 
go to the general body of creditors be¬ 
cause the attachment offected in execu¬ 
tion was an attachment of the father’s 
right to dispose of his sons’ shares to pay 
his own debts “not being immoral or 
illegal” and that the same right vested 
in the Official Receiver on the adjudication 
of the judgment-debtor as insolvent. He 
therefore ordered that the amount should 
he sent back to the Official Receiver. On 
appeal, the learned District Judge set 
aside the order of the Subordinate Judge. 
This C. M. S. A. has been filed by the 
Official Receiver against the order of the 
learned District Judge. 

The first question for decision is whe¬ 
ther the order passed by the Subordinate 
Judge on E. A’s. 14 and 15 of 1928 bars the 
right of the respondent to apply for th6 
return of the fund in question. The ap¬ 
pellant contends that, since it was decided 
that the money realized in execution 
should be sent to tho Official Receiver, it 
is no longer open to the respondent to 
ask for the return of that money. He 
argues that the order operates as a bar 
on the ground of constructive res judicata. 
In those applications the petitioners re¬ 
lied on S. 52, Provincial Insolvency Act, 
to stop the sale, but as the property was 
only attached and had not come into the 
possession of the Court the applications 
were dismissed; and the Court made a 
direction that tho proceeds of the sale 
should be sent to the Official Receiver for 
distribution amongst the creditors. The 
decree-holder, the respondent, preferred 
an appeal against the order dismissing 
his application but ho did not prosecute 
it. It is clear that the question regard¬ 
ing tho respective rights of the decree- 
holder in O. S. 206 of 1926 and the Official 
Receiver as regards the sale proceeds did 
not arise for decision in those petitions. 
It is no doubt true that the learned Judge 
passed an order to the effect that the 
proceeds of the sale should bo sent to the 
Official Receiver, but having regard to the 
faot that the question which the Court 
had to decide was whether the sale should 


he stopped, I cannot consider the direc¬ 
tion made by the Subordinate Judge as a 
judicial determination of the respec'ive 
rights of the parties to the sale proceeds. 
As this was not rhe question for decision 
there was no obligation on the part of 
the decree-holder to raise the contention 
that he is entitled to three-fourths of tho 
amount. I agree with the opinion of the 
District Judge that the decree-holder, the 
respondent, is not precluded by the order 
on E. A’s. 14 and 15 of 1928 from ask¬ 
ing that the amount in question should 
he returned by the Official Receiver to the 
execution Court. * - 

The next point is whether the view of 
the Subordinate Judge that this money 
should go to the general body of creditors 
on the ground that the attachment effec¬ 
ted in execution was an attachment of 
the father's right to dispose of his sons’ 
shares to pay his own debts “not being 
immoral or illegal” is right. On the in¬ 
solvency of the father of a joint Hindu 
family it is only his own share of the 
family property that vests in the Official 
Receiver. The shares of his sons do not 
vest in the Official Receiver. With res¬ 
pect to those shares what vests in the 
Official Receiver is only the father’s power 
of disposal. In this case the entire pro¬ 
perty belonging to tho judgment-dobtor 
and hi3 sons had been attached before the 
judgment-debtor was adjudicated as an 
insolvent. The petition for adjudication 
was presented after the date of the at¬ 
tachment. It therefore follows that the 
father's power of disposal of tho sons’ 
shares had been destroyed by the exist¬ 
ing attachment of those shares; and tho 
Official Receiver cannot therefore get any 
power to deal with the sons’ shares by 
reason of the order of adjudication: see 
the decision in Gopalalcrishnayya v. 
Gopalan (l). If so, tho Subordinate 
Judge’s view that the attachment effected 
was an attachment of the father’s right 
to dispose of his sons’ shares to pay his 
own debts is clearly wrong. This was 
the view of the District Judge and I agree 
with that view; but it is argued by Mr. 
Krishnaswami Ayyar that the moment a 
property had been sold the entire sale 
proceeds become available to tho Official 
Receiver for distribution amongst the 
general body of creditors. 


(1) A.I.R. 1928 Mad. 479=111 l.C. 505=51 
•Mad. 342. 
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His contention is that the Official 
Receiver is precluded only from selling 
the shares of the sons; and that the sus¬ 
pension of that power does not in any 
way affect his rights to appropriate the 
sale proceeds realized from the sale. 
When the power of sale is once destroyed 
by the existing attachment, I do not 
think the Official Receiver lias any right 
to appropriate the sale proceeds accruing 
from the sale of the sons’shares. No 
authority is cited in support of the pro¬ 
position contended for by the appellant. 
I do not think that the decision of the 
Full Bench in In the matter of Balu - 
sivami Ayyar (2), which holds that the 
institution of a suit by the sons against 
their father for partition after the latter’s 
adjudication as an insolvent extinguishes 
the right of the Official Assignee to alien¬ 
ate privately the sons’ shares for the 
father’s debts can in any way be inter¬ 
preted as supporting the appellant’s con¬ 
tention, nor do I think that S. 51. Insol¬ 
vency Act, relied on by Mr Krishnaswami 
Ayyar, can be used for that purpose as 
under that section the Official Receiver is 
entitled to the benefit of the execution 
only against the property of the debtor 
(the insolvent). I may say that the 
argument based on S. 51, Provincial 

• - . ft 9 was not put forward iD 
either of the Courts below. 

In the result the C. M. S. A. fails and 
is dismissed with costs. 

P.R.S./k.n . _ Appeal dismissed. 

(2) A.I.R..1928 Mad. 785=112 I.O. 541=51 
Mad. 417 (F.B.). 
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Madhavan Nair, J. 

(Haji A. S.) Abdul Muhammad Row - 
ther and others Plaintiffs—Appellants. 

v. 

Seethalakshmi Ammal and others — 
Defendants—Respondents. 

Second Appeal No. 889 of 1926, Deci¬ 
ded on 3rd September 1930, from decree 
of Sub-Judge, Tanjore, in Appeal Suit 
No 43 of 1925. 

(a) Decree—Construction of—Future main¬ 
tenance held charged on the property. 

Whero properties arc specified in the decree 
and it is stitod that future maintenance is to 
lie rocovcrcd from those properties by soiling 
them without attachment and this method is 
to be resorted to “in default of measuring tho 
paddy on tho duo date.” 

Held : that tho decreo made the future main¬ 
tenance a charge on tho said properties, 

[P 121 0 2] 


(b) Hindu Law—Maintenance—Decree for 
future maintenance, creating charge on pro¬ 
perties—Future maintenance can be realized 
in execution proceedings—Practice—Relief. 

Where a decree makes maintenance a charge 
on specified properties, the decree-holder is en¬ 
titled to realize the maintenance by executing 
the decree without having recourse to any suit: 
10 Mad. 283 (F.B.) ; 24 Mad. 689 ; 42 I. C. 
975, Rif. [P 122 0 1] 

(c) Transfer of Property Act, S. 52 —Alien¬ 
ation of property having maintenance 
charge created on it by decree is invalid. 

A lis in a mortgage suit continues until tho 
actual sale in execution of tho decree The 
same principle applies in respect of main¬ 
tenance suits in which the decree declares tho 
maintenance claim a charge on the properties : 
37 Bom. 621, not Foil. [P 122 C 2] 

S. Varadachariar and A. V. Viswa- 
natha Sastri —for Appellants. 

V. Sundaresa Aiyar —for Respondents. 

Judgment.— The plaintiff is tho appel¬ 
lant. The suit out of which the second 
appeal arises was for recovery of posses¬ 
sion of properties from defendants 1,4 
and 5. The properties originally belonged 
to the family of defendants 2 and 3. 
Defendant 1 sued defendants 2 and 3, 
the coparceners of her husband in O. S. 
No. 46 of 1914 for the maintenance due 
to her and for charging the said main¬ 
tenance on the properties included in 
that suit. That suit was compromised 
and a razinama decree was passed in 
favour of the present defendant 1. After 
the said decree, defendant 2 sold the suit 
properties and other properties to the 
present plaintiff under Ex. A dated 5th 
July 1917. Subsequently defendant 1 
applied for execution of the decree in 
O. S. No. 46 of 1914 and the suit pro¬ 
perties were sold in execution of the 
decree for recovery of the arrears of main¬ 
tenance accrued due subsequent to the 
date of the decree and defendant 1 herself 
purchased the properties for Rs. 601 
under Ex. 4 and obtained possession of 
them through Court. She subsequently 
sold the properties to defendants 4 and 5. 
The plaintiff who had purchased the suit 
properties under Ex. A, tried to set aside 
the sale, but having failed in his efforts, 
he instituted the present suit to recover 
possession of the properties from defen¬ 
dants 1, 4 and 5. 

The District Munsif gave him a decree 
as prayed for on payment to defendant 
of Rs. 601, the amount mentioned in 
defendant l’s t sale certificate, Ex. 4. The 
lower appellate Court set aside that 
decree and dismissed the plaintiff’s suit. 
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The main question for consideration in 
the lower Courts was, whether the razi- 
nama decree in O. S. No. 46 of 1914 
declared a charge on the suit properties 
as l’bgards the future maintenance decreed 
to defendant 1. On this point the Dis¬ 
trict Munsif was of opinion that the 
future maintenance awarded to defen¬ 
dant 1 was not made a charge on the suit 
properties by the decree. The learned 
Subordinate Judge took a different view 
and held that the decree created a charge 
on the properties as regards the future 
maintenance. 

Mr. Varadachariar on behalf of the 
appellant argues that on a proper con¬ 
struction of the decree it will be clear 
that only the past maintenance due to 
defendant 1 had been made a charge on 
the properties but not the future main¬ 
tenance ; and secondly that oven if there 
is such a charge, still the plaintiff to 
whom no notice was given of the proceed¬ 
ings in execution or of the sale, is entitled 
to recover the properties on payment of 
the amount for which the properties were 
purchased by defendant 1. 

1 shall first deal with the question, 
whether the decree creates a charge on 
the suit properties with respect to the 
future maintenance awarded to defen¬ 
dant 1. The relevant terms of the decree, 
Ex. 1, are as follows : Para. 1 refers to 
the arrears of past maintenance due to 
defendant 1 and para. 2 refers to the 
future maintenance. In para. 1 the 
arrears of past maintenance are specifi¬ 
cally made a charge on the suit properties. 
After specifying the amounts due to 
defendant 1, it is stated in the paragraph 
that the same has been made a charge 
on the property described in the plaint.” 
It is further stated that 


“if the slid amount is not p*id within the said 
period, the plaintiff to recover the same with 

S por ccnt per Inensom from the date 

by executing the decree and selling 
ment ain t‘ n ' eatio ned properties without attach- 
dants.* nd ^ proceodin « against the- dcfen- 


In para. 2, which refers to the futur 

maintenance and which is the paragrap 
we have o deal with, the words "th 
same has been made a charge on the prc 
perty described , n the plaint" do nc 
occur. After specify, n g the amount c 
furture maintenance for each year i 
states that 

“in default of measuring the paddy'on th 

fhL d f al0 » iu° plaintifI . to rec °vor the vain 
thereof at the rate prevailing during that peric 


with interest at 1 per cent per mensem by ex¬ 
ecuting the decree and selling the plaint-men¬ 
tioned property without attachment and by 
proceedings against the defendants.” 

It is argued by Mr. Varadachariar that 
reading the two paragraphs together 
there can be no doubt that while a 
charge has been created with respect to 
the past maintenance by the words “the 
same has been made a charge on the pro¬ 
perty described in the plaint,” the ab¬ 
sence of such words creating a charge in 
para. 2 relating to the future mainten¬ 
ance shows clearly that the parties did 
not intend to make the future main¬ 
tenance a charge on the properties. This 
contention has considerable’force, but I 
am not inclined to accept it. Even though 
the words “the same has been made a 
charge on the property described in the 
plaint" appearing in para. 1 do not appear 
in para. 2, still there are words in para 2 
which in my opinion are sufficient to 
create a charge in favour of defendant 1 
in respect of the future maintenance also. 
The properties are specified, and it is 
stated that future maintenance is to be 
recovered from those properties by selling 
them without attachment and this 
method is to be resorted to as stated in 
the paragraph, In default of measuring 
the paddy on the due date.” I think that 
these words used in the paragraph show 
that there was a present intention in the 
minds of the parties to make the pro¬ 
perties specified in the decree a security 
for the payment of the amount of future 
maintenance. The provision in the decree 
that future maintenance can be recovered 
by sale without attachment should not 
be understood as pointed out by the 
learned Subordinate Judge as a mere 
clause dispensing with the rules of proce¬ 
dure. In my opinion this provision shows 
that it was put in with the object of 
creating a present charge with respect to 
the future maintenance also. No reason 
is alleged as to why the parties desired 
to treat defendant l’s claim to future 
maintenance differently from her claim 
to the past maintenance. I agree with 
the learned Subordinate Judge's construc¬ 
tion of this part of the decree and hold 
that the razinama decree in O. S. No. 46 
of 1914 made the future maintenance duo 
to defendant 1 a charge on the suit pro¬ 
perties. 

The next question is, that assuming 
there was a charge, is the present plain¬ 
tiff entitled to recover possession of the 
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properties on payment of the amount of 
the future maintenance fetor which the 
properties were sold and purchased by 
defendant 1. It is true that the plaintiff 
had no notice of the sale proceedings, 
but the question is: when the mainten¬ 
ance is charged on specific properties by 
the decree, are not subsequent alien¬ 
ations of the properties affected by that 
decree ; or in other words, does not th<j 
principle of lis pendens apply to such 
cases? In support of the contention that 
the sale in execution does not affect the 
plaintiff, the subsequent purchaser, and 
that lie is entitled to recover possession 
on paying to defendant 1 the amount of 
maintenance due to her, the learned 
advocate for the appellant relied on 
Bhoje Mahadeu Parab v. Gangabai (l) 
which seems to support him. It may be 
said that the law is well settled that 
where a decree makes maintenance a 
charge on specified properties, the decree- 
holder is entitled to realize the main¬ 
tenance by executing the decree without 
having recourse to any suit : see Muttia 
v. Veerammal (2), Minakshi Achi v. 
Chi7i?iappa Udayan (3) and Sowbagia 
Ammal v. Manika Mudaliar (4). In the 
case of mortgage suits, subsequent alien¬ 
ations of the suit properties pending the 
decree are subject to the doctrine of lis 
pendens. In the case of such suits it lias 
been held that tlie lis continues even 
after the decree, i. e . until the actual 
sale in execution of the decree. The deci¬ 
sion in Bhoje Mahadev Parab v. Ganga- 
bai (l) seems to follow the view for 
which there is some authority that the 
lis terminates after the decree. This 
decision has not been followed in Madras. 
In Hamaswami Ayyangar v. Govinda 
Ayyar (5), Seshagiri Ayyar, J. observes at 
p. 841 : 

"The sounder view is to hold that the pro¬ 
perty continues to be subjected to lis pendens 
until the salo is actually effoctod.” 


In this connexion attention may be 
drawn to the amendment to S. 52, T. P. 
Act, introduced by Act 20 of 1929. By 
the amendment a new explanation has 
now been added to that section, which 
says that for purposes of this section the 


pendency of a suit continues 

"until tho suit or proceedings has beon disposed 

of b y a final decree or order and comploto satis - 



87 Bom. G21= 21 I. C. 54. 
10 Mad. 283 (F.B.).. 

24 Mad. G89. 

[1917] 42 I. 0. 975. 

[1010] 88 I. C. 1. 


1918 

[1887 

1901 


faction or discharge of such decree or order has 
been obtained or . . . .” 

The explanation seems to embody the 
Madras view. After the amendment, there 
can be no doubt as to the law on-this 
point. Even before the amendment as L 
stated, the view in Madras was that the 
lis in a mortgage suit continues until the 
actual sale in execution of the decree. I 
think the same principle may be applied 
in respect of maintenance suits in which 
the decree declares the maintenance 
claim a charge on the properties. In this 
view it follows that the alienation in 
favour of the present plaintiff by defen¬ 
dant 2 is invalid having regard to the 
charge created by the decree in O. S. 
No. 46 of 1914 and defendant 1 is entitled 
to execute the decree without giving any 
notice to the plaintiff, the subsequent 
purchaser. I therefore hold that the 
plaintiff has no right to say that the pur¬ 
chase of the properties by defendant 1 
should be set aside on his paying the 
amount of maintenance claim for which 
the properties were sold. The second 
appeal is therefore dismissed with costs. 

P.R.S./k.N. Appeal dismissed. 
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Ramesam and Cornish, JJ. 

Venkata Narasimha llao Bahadur , 
Zamindar Guru —Petitioner. 

v. 

Municipal Council , Narasaraopet and 
others —Respondents. 

Civil Misc. Petn. No. 128 of 1930, De¬ 
cided on 16th April 1930. 

(a, Certiorari—Writ of—When and under 
wl.at circumstances it may be issued stated. 

Where it is laid down in the statutes or bye¬ 
laws made under the statutes that proceedings 
under them shall not be removed by tho writ of 
certiorari then certiorari is said to be taken 
away bv such statutes; that is, it is taken away 
onlv by express negative words aqd not merely 
by words which direct that certain matters 
shall be finally determined. But even in cases 
whore certiorari is taken away, a writ may 
bo issuod if tho authority acted without 
jurisdiction. [P 128 C 2] 

Where proceedings of a Municipal Council do 
not-contain evon a resolution of tho council but 
merely record facts relating to the election of 
the Chairman and declaration of the returning 
officer, declaring tho votos, obtainod by each 
candidate and who got tho majority of votes, 
they cannot be treated as tho act of any 
tribunal, judicial or quasi-judicial. Nothing was 
dono by tho council in tho nature of judicial 
act to which tho romedy of a writ of certiorari 
would bo applicable. There was no question of 
tho validity of the voting papers. Tho council 
or even the Chairman did not purport to 
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enquire into any matter or weigh the evidence 
relating to any matter in dispute or consider it 
in any manner that can be considered judicial 
or quasijudicial. The act of presiding member 
in declaring the result of the poll is a purely 
ministerial or administrative act and a writ ct 
certiorari cannot be granted in respect of such 
an act : Exparte Bradlaugh (1878) 3 Q. B. 
D. 509 11 Cal. 275 ; Rex. v. Woodhouse, (1906) 

2 K. B. 501 ; Prichard v. Mayor of Bangor, 
(1888) 13 A. C. 241, Ref. [P 123 C 2; P 124 C 1] 

(b) Words and Phrases—Judicial—Mean¬ 
ing of. * 

The term * judicial" does not necessarily 
moan acts of a Judge or legal tribunal 
sitting for the determination of matters of 
law, but a judicial act may he an act 
done by competent authority upon a 
consideration of facts and circumstances and 
im posing liability or affecting the rights of 
othors. And if there is a body empowered by 
law to inquiro into facts, make estimates to 
impose a rate on a district, the acts of such a 
body involviug such consequence would be 
judicial acts : Frome United Breweries Co. 
v. Bath Justices, (1926) A. C. 586, Foil. 

[P 123 C 2] 

Ch. Raghara Rao and B. T. M. Ragha- 
vachari —for Petitioner. 

P. V enkataramana Rao and V. Sttbra- 
maniam —for Respondents. 

Ramesam, J.- This is an application 
by Sri Rajali Malraju Venkatanarasiraha 
Rao Bahadur Garu of Narasaraopet for a 
writ of certiorari to be issued to the three 
respondents who are : (l) the Chairman 
of the Narasaraopet Municipal Council 
elected at a meeting on 5th November 
1929, (2) the Municipal Council and (3) 
the Vice-Chairman of the Municipal 
Council who presided at the meeting of 
5th November for electing the Chairman 
and for setting aside the alleged resolu¬ 
tion of a meeting on that day declaring 
respondent 1 to have been duly elected 
as Chairman. The petitioner is the 
other candidate for election. 

An application was made to the 
Government, by the petitioner for setting 
aside the election on the ground of 
various irregularities in the election ; 
but the Government while finding that 

the action of tho Councillors in violating the 
provisions of R. 4 of tho rules for the election 
°* Chairman and -Vice-Chairman of tho Muui- 
cipa Councils prescribing secret voting was 
highly irregular" 

did not interfere with the election in 
question and passed an order leaving the 
aggrieved parties to the legal remedies. 
Immediately after the said order of the 
Government (on 10th December 1929) 
the present petition was filed. We issued 
an interim writ. The Municipal Counoil 
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of Narasaraopet appear by counsel and 
oppose the application. 

The first point that would suggest it¬ 
self is the question whether the writ of 
certiorari ought to be issued when there 
is another remedy open. Under the 
election rules an election petition lies ; 
but unless the statutes or bye-laws made 
under the statutes take away the remedy 
by certiorari the writ may be issued. 
Where it is laid down in the statutes 
or hye-laws made under the statutes 
that proceedings under them shall not be 
removed by the writ of certiorari then 
certiorari is said to be taken away by 
sucli statutes : that is, it is taken away 
by express negative words and not 
merely by words which direct that 
certain matters shall be finally deter¬ 
mined : vide Halsbury, Vol. 10, S. 345. 
But even in cases where certiorari is 
taken away a writ may be issued if the 
authority acted without jurisdiction: 
vide Halsbury, S. 348. This was the 
procedure adopted in Ex parte Brad- 
laugh (l): see also Nando Lai Bose v. 
Corporation for the Town of Calcutta (2). 
It ought to be done under exceptional 
circumstances only. 

The next question is whether in this 
matter the resolution which is sought to 
be set aside is an act of a judicial autho¬ 
rity. The writ lies for the purpose of 
quashing the determinations of bodies 
who are entrusted with judicial functions 
out of the ordinary course of legal pro¬ 
cedure: vide Halsbury, S. 3*0. Even 
in respect of such bodies the writ lies 
only in judicial as distinguished from 
ministerial acts. In Frome United Brew¬ 
eries Co. v. Bath Justices, (3), Lord 
Atkinson quoted tho dictum of May, C. «T., 
in Reg v. Dublin Corporation (4) as fol¬ 
lows: 

"In this connexion the term "judicial" does 
not necessarily mean acts of a Judgo or legal 
tribunal silting for the determination of’ 
matters of law, but for the purposo of this 
question a judicial act seems to be an act done 
by competent authority, upon a consideration 
of facts and circumstances, and imposing liabi¬ 
lity or affecting tho rights of othors. And if 
there is a body empowered by law to inquire 
iuto facts, make estimates to impose a rate on 
a district, it would seem to me that tho acts 
of such a body involving such eonsoquonce' 
would be judicial acts." 

(1) [1878] 3 Q. 13. D. 509=47 L. J. M. C. 105= 
26 W. R. 758=38 L. T. 680. 

(2) [1885] 11 Cal. 275. 

(8) 1926] A. C. 586. 

• (4) [1878] 2 L. R. It. 371. 
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In the present ease, we find that the 
proceedings of the council dated 5th 
November 1929 do not contain even a 
resolution of the council. They recorded 
the facts relating to the election and the 
declaration of the returning officer (the 
Vice-Chairman) declaring the votes ob¬ 
tained by each candidate and who got 
the majority of the vote. I am unable 
to see in this the act of any tribunal 
judicial or quasi-judicial. There was no 
question of the validity of the voting 
papers. The council or even the Chair¬ 
man did not purport to enquire into any 
matter or weigh the evidence relating to 
any matter in dispute or consider it in 
jany manner that can be considered judi¬ 
cial or quasi-judicial. On this ground 
we dismiss the application with costs of 
respondents 1 and 2, advocate’s fee 
being fixed at Rs. 25. 

Cornish, J. —I am of the same opi¬ 
nion. The affidavits disclose irregulari¬ 
ties in the manner of voting which might 
have been challenged in an election 
petition. But there was nothing done by 
the Municipal Council in the nature of 
a judicial act to which the remedy of a 
writ of certiorari would be applicable. 
When this case'was first argued it was re¬ 
presented to us on the strength of the 
petitioner’s affidavit that the council had 
passed a resolution adopting the election 
of respondent 2, as the Chairman of the 
council. But respondent 2’s affidavit 
which has since been filed denies that 
there was any resolution of the council 
upon the matter, and this appears to be 
the fact from an examination of the 
council’s minute book. The council did 
not, therefore profess to “exercise some 
right or duty to decide,” which, as Flet¬ 
cher Moulton, L. J. has- explained in 
Rex v. Wood house (5) at p. 535, is neces¬ 
sary to provide scope for the writ of 
cortiorari. All that was done was to 
record in the minute book the result of 
the poll as declared by the presiding 
member. The act of the presiding 
member in declaring the result of the 
poll was a purely ministerial or admin¬ 
istrative act: see Pritchard v. Mayor of 
Bangor (6). And a writ cf certiorari 
cannot be granted in respect of such an 
act; Rex v. Woodhouse (5). 

The learned counsel for the petitioner 

♦- - , _ _ _ 

(5) [18003 2 K, B. 601=76 L. J. K. B. 745= 

, 22 T. L. R. 003=70 J.P. 485=05 L.T. 890. 

(6) [1883] 13 A. G. 241. ^ 
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has argued that the presiding officer was 
under a duty to decide upon the validity 
of the votes given in such circumstances, 
and that he must be deemed to have de¬ 
cided that notwithstanding the irregu¬ 
larity in the voting, the voting papers 
were valid. Reference has been made to 
the following passage in Lord Hfalsbury’s 
judgment in Pritchard v. Mayor of 
Bangor (6) in regard to the functions of 
the Returning Officer at a Municipal 
Election. 

“He is to do therefore the things which the 
statute expressly says he shall do, namely to 
count the votes, -that is to say, the written 
papers so put into the ballot boxes, and accord¬ 
ing to their number to declare which candidate 
is elected. Ono function is no doubt given to 
the Returning Officer, and that is a judicial 
function, with regard to the question of the 
validity of the voting pipers as papers, to seo 
whethor they comply with the statute or 
whether there is any objection to them.” 

Those are precisely tho functions given 
to a presiding member by the rules 
framed under the Madras District Munici¬ 
palities Act for the election of a Chair¬ 
man. He is to count the voting papers 
placed in the ballot box and those papers 
are to be marked only by the voters 
placing a cross against the name of a 
candidate on the papers. R. 6 provides 
that any voting paper which contains the 
signature of the voter or on which the 
cross is placed against more than one 
name shall bo invalid. A voting paper 
which on the faco of it offended against 
R. 6 would not be counted by the presid¬ 
ing officer. But with this exception the 
rules give him no power to adjudicate 
upon the validity of a vote. In my judg¬ 
ment, nothing done by the presiding 
officer in the declaration of the result of 
the poll exceeded his strictly ministerial 
functions, and accordingly there is no 
ground for the grant of certiorari in res¬ 
pect of anything done by him. 

F.R.S./k.N. Application dismissed. 

A. I. R. 1931 Madras 124 

CURGENVEN AND BHASHYAM 

Ayyangar, JJ. 

C. Jagannadham Pillai— Plaintiff— 
Appellant. 

v. 

Official Assignee, Madras, and others 
—Defendants—Respondents. 

Original Side Appeals Nos. 71, 98 and 
108 of 1926, Decided on 22nd July 1930, 
from judgment of Beasley, J., D/- 23rd 
July 1926. 


1931 Jagannadham v. Offl. Assignee, Madras (Curgenven, J.) Madras 125 


(a) Transfer of Property Act (1882), S 100 
—Title-deed* deposited with letter. “Here¬ 
with title-deeds are deposited as per agree¬ 
ment, etc. ”—This does not constitute in¬ 
strument of charge. 

Where a letter accompanied the title deeds 
sent for depositing them with inortgigeo .and 
wis to the effect “ Herewith the title-deeds are 
deposited as per agroe neat, e’c.,” 

Held : that a mere note saying “ Hcrowith 
the title deeds etc.,” would not constitute an 
instru neut of charge. A detailed statement 
cout\iiin~ the to-ns of the agreemnt, the 
amount of tne debt to bo secured, rite of 
interest, terms of payment, particulars -of the 
security etc., on the other hand, would clearly 
amount to an instrument of charge : A. I. R. 
191G P. C. 115 and A. I. R. 192$ P. C. 50, Ref.; 
Sha'o v. Potter 1 11872) 5 H. L. 321, Rel. on. : 
A. I R. 1924 Mid. 547, Dt?'. [P 127 C 2] 

(b) Registration Act (1108), S. 17—Letter 
accompanying deposit of title-deeds referring 
to memorandum of agreement recording 
terms of mortgage by-deposit of title-deeds— 
Both together constitute document within 
terms of S. 17. 

Where a letter accompanying the title-deeds 
to be deposited with mortgagees referred to a 
memorandum of agreement recording the 
terms of mortgage by do >03it of the title deeds. 

Held : that if the letter in the present case 
had embodied the terms of the mortgage, it 
would have been registrable as a record of the 
mortgage transaction. The mere fact that 
some other paper had to be read in order to 
ascertain those terms did not make any dif¬ 
ference. Both these documents read together 
constituted a document within tho terms of 
S. 17, which was compulsorily registrable. 

[P 128 C 1] 

(c' Civil P. C. (1908), O. 34, R. 5—Per¬ 
sonal covenant to pay may be proved by in¬ 
valid mortgage and personal decree may be 
passed on that basis. 

A personal coveaant to pay may be proved 
by a mortgage found invalid. The trial Court, 
on finding a mortgage to bo invalid for any 
cause, may give a decree on the personal 
covenant which it contains provided that it 
be not barrel : 82 Mnd. 410, Rel. on. ; A. I. R. 
1925 P. C. 1G9, Erpl. [P 128 G 1] 

T. P. Meenakshisundaram —for Appel¬ 
lant. 

Advocate-General and V. Rajagopala 
Iyer —for Respondents. 

Curgenven, J. —These three appeals, 
arising out of two suits tried by Beasley, 
J., as he then was, may be disposed of 
together since they relate to the same 
set of transactions. Jagannadham Pillai 
and one Somasundaram Chetti (now 
dead) carried on a hardware and ma¬ 
chinery besiness in partnership from 
1913 to 1923. One of the two suits 
(C. S. No. 358 of 1924) was brought by 
Jagannadham Pillai for dissolution of 
this partnership and for accounts. At 
the trial it was agreed that the part¬ 
nership was no longer subsisting so that 


it became a suit for accounts only. The 
case for the defendants, who were tho 
sons of Somasundaram Chetti was that 
the accounts had already been settled 
between the partners and indeed on two 
occasions. In 1920 there was a settle¬ 
ment with effect to the end of December 
1918. with the result that Jagannadham 
Pillai received Rs. 13,800 as his share 
of the profits. Again in 1923 there was 
a second settlement up to the termina¬ 
tion of the partnership ; and, probably 
because post war conditions were not 
favourable to a business of this kind, 
a considerable loss had to be divided and 
Jagannadham Pillai made himself liable, 
by means, to which I will subsequently 
refer, for the share to which his part¬ 
nership related. He now repudiates 
both these so-called settlements of 
account on the ground that he was in 
fact no party to them and that they are 
in fraud of his interests. If it is to he 
held that they did amount to settle¬ 
ments, his further plea is that owing 
to certain errors they are not binding 
upon him. 

These pleas are raised in the face of 
a number of written admissions accept¬ 
ing his liability. The partnership agree¬ 
ment was originally an oral one. But 
on 11th June 1920, when Jagannadham 
Pillai’s share was reduced from l/4th 
to 1/5th, the agreement Ex. A was 
executed. This contains a statement 
subscribed to by Jagannadham Pillai 
that acoounts had been taken up to 
31st December 1918 and that he had 
received the amount due to him. Again 
when, to provide for his ultimate liabi¬ 
lity he executed the promissory noto 
Ex. E on 25th May 1923, he made a 
similar admission with regard to the 
profit due up to the end of 1918. Then 
as regards the second settlement, Ex. E 
itself is tho most important piece of 
evidence of its acceptance by Jagan¬ 
nadham Pillai, and this document was 
followed by what purported to be a 
mortgage by deposit of title-deeds ; and 
the agreement to enter into this mort¬ 
gage comprises another admission, and 
further such admissions are to be found 
in the stock books of the partnership. 
In all, as the plaintiff had to admit, 
he acknowledged a debt of Rs. 62,000 
to the defendants in five different docu¬ 
ments. Yet he has had the effrontery 
to state in evidence that he had no 
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opportunities of looking into the accounts 
and that he signed these documents 
blindly trusting the honesty of Soma- 
sundaram Chetti. Fie can hardly pre¬ 
tend that he is a man without any busi¬ 
ness abilities or exprerionce because for 
30 years he was in charge of the hard¬ 
ware department of Messrs. Oakes & Co., 
drawing a salary of Rs. 100 a month 
and 10 per cent commission on sales. 
His evidence contains a number of pre¬ 
varications regarding his acquaintance 
with the accounts, but tHe admission 
that lie makes as regards his signing 
some of the rough accounts proves, what 
is indeed only in accordance with pro¬ 
babilities. that as manager he was 
responsible for maintaining them. How 
far he is prepared to go will be seen 
from His asseition that he understood 
the promissory note Ex. E to be some¬ 
thing in the way of a security bond -for 
losses which might subsequently be in¬ 
curred in the business. There is no 
doubt in my mind ttiat on each occasion 
the plaintiff was perfectly well aware 
of what he was signing and that he 
must have given his agreement after a 
verification of the accounts. An attempt 
has been made to cast doubt upon the 
truth of the second settlement by reason 
of some discrepancy in regard to dates. 
In the written statement list July 1920, 
is given as the date when accounts up 
to 31st December 1918, were made up, 
while the date of Ex. A, as we have 
soen, is 11th June 1920. However such 
a difference may be accounted for, no 
reason has been given for the view that 
it indicates the evidence regarding the 
settlements to be false. 

Accepting then the fact of these two 
settlements, it remains to consider 
whether the plaintiff is entitled to have 
them reopened. It js unnecessary to dis¬ 
cuss the principles upon which such re¬ 
opening should be allowed, because he 
has failed not only to establish any kind 
of fraud but any kind of error. Before 
us ho has raised five objections to the 
correctness of the accounts and I will 
briedy deal with these seriatim: 

(l) He states that ho was to draw a 
salary of Rs 200 per mensem in addition 
to his share in the profits and that this 
'he has not been allowed credit for. The 
only bases for this assertion are firstly 
the fact that he was drawing a sum of 
Rs. 100 or Rs. 150 per mensem and 


secondly that there are certain entries 
showing credit for salary of Rs. 2,400 
per annum. As regards the monthly 
drawings they are nowhere described as 
salary, and it may equally well be that 
they represent advances from possible 
profits for maintenance purposes. Indeed 
the admitted circumstance that the plain¬ 
tiff was charged interest on these draw¬ 
ings seems to point unmistakably to this 
supposition. The same account undoubt¬ 
edly shows a number of such advances 
which were certainly not salary In the 
firm’s establishment ledger there is a 
debit for 12 months’ salary of Rs. 2,400. 
But it has been plausibly suggested that 
this was made for income-tax purposes, 
and when we turn to Jagannadham 
Pillai’s own ledger we find not only a 
credit but also a debit entry, the two 
cancelling out. This may have been done 
to tally with the establishment ledger, 
but it certainly does not establish the 
claim for salary which, it may be noted, 
is not provided for in the agreement. 

Ex. A. 

(2) This objection relates to debits 
under date 21st November 1918 amount¬ 
ing to Rs. 14,573-10-9. In his particulars 
of errors and fraud filed in the suit the 
plaintiff admitted as correct entries to 
the extent of Rs. 9,600-9-3, and denied 
his liability as regards the -balance. 
When however he was orally examined 
upon this matter he confesssd that he 
could not say which items were right 
and which were wrong. This objection 
is therefore worthless. 

(3) It has been said that the plaintiff 
derived a profit of Rs 13,800 in respect 
of the first settlement and this objection 
relates to a payment of this sum on 23rd 
June 1920. TJio plaintiff admits that 
such a payment was made but denies that 
it was in respect of the profit. His lear¬ 
ned advocate has endeavoured to persuade 
us, but without success, that if it were 
such profit it should not have found place 
where it does in the accounts. It is quite 
clear that it should be so shown. As re¬ 
gards the plaintiff’s version, he has to ad¬ 
mit the remarkable concidence that this 
sum is identical with what the accounts 
show the profits should be, and ho gives 
the very lamest explanation why, if not as 
profits, he drew this large sum, some of 
it going in discharge of documents which 
are not produced and some being given 
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away as presents. There is no founda¬ 
tion shown for this objection. 

(4) The plaintiff complains that he 
was charged interest upon advances 
drawn against profits, whereas no coun¬ 
ter-interest was allowed upon profits 
left in the firm. It should be explained 
that Somasundaram Chetti & Sons had 
a money-lending business and acted as 
bankers to the partnership and the real 
objection seems to be that they did not 
allow interest upon moneys in deposit 
with thorn. As to this it can only bo said 
that, whatever the merits of the objection, 
no materials are upon the record to 
show what sums, if any, were so in de¬ 
posit. This point cannot therefore be 
substantiated. 

(5) This relates to a debit of Rs. 
5,137-8-0 made on 31st December 1920, 
in respect of Jagannadham Pillai’s share 
of income-tax up to 1918. It is objected 
that this item should have found a place 
in the 1918 settlement. But there is 
nothing to show that the figure was 
available when these accounts were set¬ 
tled Since the plaintiff does not con¬ 
tend that its inclusion in the second 

settlement caused him prejudice, it is 

difficult to seo what this objection 
amounts to. 


These are all the criticism brougl 
to our attention. None of them is d 
serving of any consideration. The su 
for an account was properly dismiss' 
and O. S. A. No. 71 of 1926 must be dii 
missed with costs. 

The remaining two appeals, 0 ! 
Nos. 98 and 108 of 1926 arise out . 
C. b. No 592 of 1924, which was a su 
brought by Somasundaram Chetti’s le"; 
representatives against Jagannadhl, 

tT\ u \ )OU a mortgage by deposit < 
title-deeds. Reference has already bee 
made to the promissory note Ex. 
which Jagannadham Pillai executed c 

Pc rom^oo 1923 for a sum < 
?L G2,0 V- 3 - 8 due by him to the firn 
followed on the following da 

title rl« f y i^ y an a 2 r00rngn fc to dopos 
dacds 8 ' E,t ' 4 ' and on 27th th ° till, 

'inB a 3 ToTro w T fc " l0fct6r ’ Whichb 

with tho e intentloa n of : de/iv ' Orowith ?°? din 8 >' c 
the same with you 1 ^ oI ' vor, ng and dopositic 

dated 26th May* 1928 the ™oraorandui 

favour the titlo-do»d 8 and" ni Uto1 by . ra .° ,n >' ot 
Property .... . nd P*, JCrs relating to tl 


and than follows a reference to the 


schedules annexed to tho letter. The 
question the learned Judge had to decide 
in order to discover whether or not the 
mortgage was valid, was whether this 
letter required registration as embodying 
a bargain between the parties. The view 
which he has taken is that, since this 
letter makes reference to the memoran¬ 
dum of agreement of the previous day, 
the two documents must be read together, 
and so read they clearly embody tho 
terms of the transaction. The Privy 
Council has laid down the law upon this 
subject in Prana j vandas Jagjiwn Das 
Mrhta v. Chan Ma Phee (l) and Subra- 
manian v. Dutchman (2). It had been 
previously stated by Lord Cairns in the 
leading case of Shaw v. Foster (3) as 
follows : 

“ Although it is a well-established rulo of 
equity that a deposit of a document of title 
witnout more, without writing or without word 
of mouth, will cre\te in equity a charge upon 
tho property referred to, I apprehend that that 
general rulo will net apply when yo : have a 
deposit accompanied by an actual written 
charge. In th».t case you must refer to the 
terms of the written document, and any impli¬ 
cation that might he raised, supposing there 
was no document, is put o U t of tho case and 
reduced to silence by the document by which 
alone you must be governed.” 

In the present case there is no doubt 
that the act of depositing was accom¬ 
panied by the letter under reference, a 
circumstance which distinguishes this 
case from some others as, for instance, 
Krishnaiya v. Ponnuswami Ayijar (4). 
Then does the letter amount to an actual 
written charge ? It is clear that the 
answer to this question depends upon the 
degree of formality which marks the 
document. A mere note saying “ Here¬ 
with the title-deeds ” would not consti¬ 
tute an instrument of charge. A detailed 
statement containing the terms of the 
agreement, the amount of the debt 
to he secured, -rate of interest 
terms of repayment, particulars of the 
security, on the other hand, clearly 
would amount to such a document. 
While the letter under reference does 
enumerate the properties intended to be 
mortgaged it says nothing about .the 


(1) A. I. R. 1916 P. C. 115—35 I. 0. 190=43 
I. A. 122 = 43 Cal. 895 fP.C.). 

(2) A. I. R. 1923 P. C. 50=71 I. C. 650 =50 
I. A. 77=50 Cal. 338 (P.C.). 

(3) [1872] 5 H. L. 321=42 L. J. Ch. 49=20 
W. R. 907=27 L. T. 281. 

(4) A. I. R. 1924 Mad. 547=84 I. C\ G29=47 
Mad. 398. 
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other particulars in express terms ; but 
it makes it clear that further information 
is to be obtained from the memorandum 
dated 26th May, and turning to this me¬ 
morandum and routing it in its turn 
with the promissory note, we obtain all 
the particulars of the transaction. The 
question is whether the procedure adop¬ 
ted amounted to recording those terms 
in a document requiring registration 
under S. 17, Reghtration Act. Only one 
case has been brought to our attention 
relating to a document which refers to 
terms not expressly recited in it, and 
that is an unreported case decided by 
Madhavan Nair and Jackson, JJ.: A. S. 
Nos. 64, 117 and 176 of 1924. But in 
that case it was found that the document 
referred to a bargain which had already 
been completed, and to particulars which 
had not previously been reduced to writ¬ 
ing. In the present instance, it is, I 
think, clear that if the letter, besides 
referring to the memorandum of agree¬ 
ment, had also embodied its terms, it 
would have been registrable as a record 
of the transaction ; and the mere fact 
that some other paper, whether an agree¬ 
ment or any other record is immaterial, 
had to be read in order to ascertain 
those terms does not seem to me to make 
any difference in principle. I think that 
the learned Judge is clearly right in 
holding that the two documents, for the 
purpose of deciding this point, must be 
read together as the letter intends them 
to be, and so read they do constitute a 
document within the terms of S. 17. I 
would hold therefore that the mortgage 
is invalid for lack of registration. 

This disposes of the plaintitls’ appeal 
in this suit. The learned Judge however 
considered that it was open to him to 
give a decree upon the promissory note, 
and against this decree the defendant 
has appealed The decree was preceded 
by an .order allowing amendment of the 
plaint, so as to comprise a prayer for a 
personal decree upon the promissory 
note. This order has been attacked be¬ 
fore us, principally on the ground that 
when it was made, the claim under the 
promissory note was time barred. But 
I do not think we need consider whether 
or not the amendment should have been 
allowed beoause on the plaint as it ori¬ 
ginally stood it seems clear that a decree 
of this character could be granted. 
Apart from a general prayer : 
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“ for such further and other reliefs as to this 
Honourable Court may seem meet or the na¬ 
ture of the crse may require,” 

para. 14 of the plaint asks that the de¬ 
fendant be directed to pay to the plain¬ 
tiffs the sum named and goes on in the 
ordinary terms of a mortgage suit, to 
ask for the sale of the properties and if 
the proceeds are not sufficient, for a per¬ 
sonal decree. It was I think clearly) 
within the competence of the Conrt.j 
upon failure of the mortgage, to give 
such a decree on a plaint so framed. It 
has been held by a Full Bench of this 
Court in P. V. M. Kunhu Moidu v. T. 
Madhavan Menon (5) that a personal 
covenant to pay may be proved by a 
mortgage invalid for defect of attesta¬ 
tion, and I think it is incontestable that 
a trial Court on finding a mortgage to be 
invalid for this or any other reason, 
may give a decree on the personal coven¬ 
ant which it contains, provided of course' 
that it be not barred. The only case to 
the contrary cited before us is Gajadhar 
Mahton v. Ambika Prasad Tiivari (6), 
where their Lordships of the Privy Coun¬ 
cil decided, clearly in the special circum¬ 
stances of that case, that they should 
not themselves give a decree of this na¬ 
ture. Nor do 1 think that where, as 
here,the debt is embodied in a promissory 
note which forms the basis of the invalid 
mortgage the Court is any more disquali¬ 
fied from giving a decree upon that note. 
In the result I would dismiss both these 
appeals with costs. 

Bhashyam Ayyangar, J. —I agree. 

p.r.S./b.v. Appeals dismissed. 

(5) 6> - Mad. 410=1 I. 0. 1 

(G; A. I. K. 1925 P. 0. 169=87 I. C. 292=47 
All. 459. 
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Anantakrishna Ayyar, J. 

Mahammad Beari and others —Defen¬ 
dants—Appellants. 

v, 

Badava Beari and another —Plaintiffs 
—Respondents. 

Second Appeal No. 442 of 1926, De¬ 
cided on 11th September 1930, against 
decree of Sub-Judge, Kanara, in A. S. 
No. 16 of 1925 

(a) Civil P. C. (1908), S. 100 —Whether 
particular user imposes additional burden 
on servient heritage, is question of f® ct 
Easements Act (1882), S. 23. . 

Whether any particular user of the passage by 
the dominant owner is or is not materiall) 
more burdensome than the original user to 
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the servient he‘it lge, is essentially a question 
of fact, on which a finding should always 
be ha 1 from the lower Courts: A. I. ft. 1926 
Bom. 537; Taffinale fly. v. Worden Cannini, 2 
Ch. 43; Milner '< Sife Co., fjti. v. G. W. & City 
Ry. 1 Ch. 208; Whimbleion v. Dir n 1 Ch. 0.362 
Ref. , 23 bom. 595, /2c/. on. [ P 131 C lj 

(b) Ea-emenfs Ac 1 . (1882), S. 23—Residential 
house changed into godown—Additional 
burden is imposed by using bullock carts 
over passage which was used as passage 
for residential house. 

Wnere a housa.is used as a godown for storing 
merehindise, insteid of it being used for resi¬ 
dent U pur loses, t-je use of bullock carts over 
passage leading to godown for goods-earrying, 
will throw additional burden on the servient 
tenant: 13 Cal. 136, Dist. [P 132 C 2, P 133 C 1] 

B. Sit irama Rao —for Appellants. 

S. T. Srinivasarjopalaihari and K. P. 
Sarvothama Rao - for Respondents. 

Judgment. —The defendants are the 
appellants in this second appeal. The 
plaintiff and the defendants are neigh¬ 
bours, the plaintiff being the owner of 
Survey No. 1545 and defendant 3 being the 
owner of Survey No. 1566. It is said that 
defendints 1 and 2 claim under defen¬ 
dant "3. The plaintiff’s suit was for a 
declaration that the wall mirked II in 
the plan, between the plaintiff’s and 
defendant's properties, was the plaintiff’s 
own wall, that the defendants had 
no right of passage through the pathway 
raarke 1 D and the defendants should 
close the doorway marked II (1) and for 
a mandatory injunction to give effect to 
the above declaration. The defendants 
pleaded that wall II was their wall, that 
it was built on a portion of Survey No. 
1566 which belonged to them, and that 
plaintiff was not entitled to any relief 
in respect of wall H. With reference 
to the passage D they claimed a right of 
way through the same to the buildings F 
and J. There was also some dispute 
with reference to a small building T 
just to the west of F. The trial Court 
came to the conclusion that the plaintiff 
was not entitled to wall II since it 
was constructed wholly on defendant’s 
land, Survey No. 1566. It also found that 
the defendants were not entitled to any 
right in respect of building It 

gavo a decree in favour of the plaintiff 
as follows: 

Th it the plaintiff is the absolute owner of 
Survey No. 1505 subject to a right of way in 
favour of defendants only for their men and 
goods .long the ptssige I) and for the beneficial 
enjoyment of their building;” 

and it res'rlined the defendants by an 
injunction from using the passage D in 
1931 M/17 & 18 


excess of such right of way. The 
learned advocate for the respondent- 
plaintiff suggested that the word build¬ 
ing” used in the decree is with reference 
to the building F. Both sides were dis¬ 
satisfied with the decision of the trial 
Court with the result that the plaintiff 
preferred an appeal No. 16 of 1925, while 
the defendants filed a memorandum of 
objections in the appeal, each party 
claiming the whole of what each wanted 
in the trial Court. 

The learned Subordinate Judge noted 
six points for determination in appeal. 
He agreed with the trial Court with re¬ 
ference to the ownership of wall II 
and that the def ndants were not en¬ 
titled to any easement in respect of 
building J. As regards tho small build¬ 
ing T, agreeing with the trial Court, ho 
held that it was not a nuisance and that 
the plaintiff was not entitled to any 
relief in respect of the same. As re¬ 
gards the passage I), the appellate Court 
found that from about 1899 or 1900 
the occupant of F under the defendants, 
one Ali Beari, was using the passage 
D and the doorway II (l) in connexion 
with F and that, after Ali Beari vacated 
the premises, for a few years prior to the 
plaint the same was used by the defen¬ 
dants for the passage of men with or 
without goods. The learned Subordinate 
Judge found that during Ali Beari’s time 
the same was being utilized for use in 
connexion with F as a residential build¬ 
ing. The learned Subordinate Judge also 
found that the user for just a few years 
prior to the plaint mentioned by him in 
para. 18 of his judgment materially in¬ 
creased the burden of the servient heri¬ 
tage, and being of opinion that the same 
could not be reduced by the sorvient 
owner without interfering with the law- 
.ful enjoyment *of the easement, he came 
to the conclusion that S. 43, Easements 
Act, applied and that the defendant’s 
rights of easement, which existed, became 
extinguished by the permanent change of 
the dwelling house F into a warehouse. 

The learned Subordinate Judge accord¬ 
ingly modified the decree passed by the 
first Court in that respect. The modifi¬ 
cation appears in his decree which is 
printed at p. 7 of the pleadings book. It 
is as follows: 

"That the defendants and the'r men bo, and 
lieieby are, ponmnently restrained from using 
the passigo D and the doorway H (1) shown in 
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tho said plan, and they are likewise directed to 

close the said doorway.” 

% 

The subsequent clause of the appellate 
decree gives the plaintiff the right to 
have the doorway closed through Court 
in case the defendants fail to do so. The 
plaintiff’s suit in other respects was dis¬ 
missed. This second appeal has been 
preferred by the defendants. 

The only questions that have to be 
considered are: (l) whether the learned 
Subordinate Judge was right in his view 
that the right of easement which he 
found to have been acquired with refer¬ 
ence to F as a residential building has 
been extinguished in tho circumstances; 
and (2) whether he was right in directing 
the defendants to close the doorway H 
(1). I will take up tho second point first. 
The doorway II (l) has admittedly been 
existing in the wall II which belongs to 
the defendants. The plaintiff has no 
right to ask the defendants to close II (l) 
any more than he has got a right to ask 
them to close any other portion of the 
defendant’s wall or building. If the de¬ 
fendants are found not to have acquired 
any right of easement with reference to 
H (l) it would be open to the plaintiff to 
do what he likes in his own premises 
which would have tho effect of rendering 
II (1) useless for the defendants. But 
the lower appellate Court’s direction to 
the defendants to close II (l) is not war¬ 
ranted by law. The decree will ho modi¬ 
fied in that respect, and the said direc¬ 
tion will bo deleted from the decree, 
along with the consequential direction 
enabling plaintiff to recover cost of the 
same from the defendants. 

Tho substantial question however for 
decision between the parties is, What 
rights defendants have at present with 
reference to the uso of passage D with 
reference to the building F? The learned, 
advocate for tho appellant contended 
that tho learned Subordinate Judge was 
in error in applying S. 43, Easements 
Act, which contemplated a case whore 
permanent structural changes have been 
brought about in the dominant heritage, 
and the result was that the burden on 
the servient heritage was accordingly 
materially increased in such a way that 
tho same could not be reduced by the 
servient owner without interfering with 
the lawful enjoyment of the easement. 
In such a case the section declares that 
the easement acquired in respect of the 


dominant heritage should be deemed to 
have been extinguished. He argued that 
in the present case there were no perma¬ 
nent structural changes effected with 
reference to F and that therefore the 
provision of law applicable to this case 
is S. 23 which enacts that the dominant 
owner may from time to time alter the 
mode and place of enjoying the easement, 
provided that he does not thereby impose 
any additional burden on the servient 
heritage. He referred me to Jesang v. 
Whittle (l), and Mancharsha Sorabji v. 
Virji Vallabhdas (2). In Jesang v. 
Whittle (1) it was held that the right of 
way enjoyed for agricultural purposes 
might be used for the purpose of a factory 
provided no additional burden was there¬ 
by imposed on the servient heritage. A 
similar view was taken in Mancharsha 
Sorabji v. Virji Vallabhdas (2). 

On behalf of the respondent his lear¬ 
ned advocate referred me to several 
English decisions in support of his con¬ 
tention, that the same principle would 
apply both where there were permanent 
structural changes in respect of the domi¬ 
nant heritage and also where there was 
substantial increase of burden with re¬ 
ference to the user in respect of the right 
claimed. The English cases reported in 
Whimblcdon and Putney Commons Con¬ 
servators v. Dixon (3), Bradburn v. 
Morris and Morris v. Bradburn (4), 
Milner’s Safe Co. Ltd. v. Great Northern 
and City Railway (o), and Taffavale 
Railway v. Gorden Canning (6), were 
quoted by the learned advocate for the 
respondent. He also cited Desai Bhaoorai 
v. Desai Chunilal (7), as supporting 
his suggestion. In considering the ques¬ 
tion whether any particular user is 
materially more burdensome than 
the original user, the learned advo¬ 
cate mentioned to me the cases repor¬ 
ted in Jama Prasad v. Gopinath (8), 
and Gajadhar v. Kishore Lai (9), both of 
the Allahabad High Court, where parti¬ 
cular users were held to constitute in- 


(1) [1890] 28 Bom. 595=1 Bom.L.R. 37. 

(2) A.I.R. 192G Bom. 537=98 I.C. 239=50 
Bom. G35. 


1 Ch.D. 332. 

3 Ch.D. 812. 

1 Ch. 208=75 L.J.Ch. 807=95 L.T. 


(3) [187G 
(1) IS7G 

(5) [1907 
321 • 

(6) [1909] 2 Ch. 48=78 L.J.Ch. 492=100 L.T. 
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(«) 

(9) 


1900' 
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24 Bom. 188=1 Bom.L.R. 658. 
19 I.C. 984. 
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creased burden on the servienb tenement 
in respect of the users concerned. 
Having carefully considered the Ci303 
cited by the learned advocates on both 
sides I think that the question for deci¬ 
sion is clear. It is not, as I understand 
it, the case of the parties that there was 
any structural change in respect of F. At 
any rate, I have not been shown any 
finding in the judgment of either of the 
lower Courts which would support that 
view. As I understand their judgments, 
what they have found is that while Ali 
Beari was in possession of F it was 
being used as a residential building, and 
in connexion with the said user the said 
Ali Beari was using the passage D, and 
also H (l) which seems to have been 
opened about 1900. It is also clear from 
the observations of the learned Subordi¬ 
nate Judge that just a few years prior to 
the present suits the defendants had been 
using the passage D and the doorway 
H (1), not simply for residential pur¬ 
poses connected with F but for purposes 
connected with the user of F as a ware¬ 
house. The question is whether the 
defendants are entitle 1 to do so. That 
will depend on the combined effect of 
S. 23 relied on by the learned advocate 
for the appellant and S. 28, which sec¬ 
tion also was relied on by the learned 
advooate for the respondent. The case, 
in my view, is not one that comes under 
S. 43. The question therefore for consi¬ 
deration by the lower appellate Court is 
whether the user by the defendants of 
the passage in question does or does not 
impose any additional burdon upon the 
servient heritage. This is essentially a 
question of . fact. The lower appellate 
Court will have to consider this aspect 
of the case and record a finding on this 
question. 

As remarked in Taff Vale Railway v. 
Qorden Canning (6) at p. 55 i 

41 The quo3tion which arises is a question of 
fact, namely whether what the defendants are 
claiming the right to do is such as substan¬ 
tially to increase the burdon of the element.” 

That in fact is the decision in Jesang 
v. II kittle (l). As laid down by the 
learned Judges, Parsons and Ranade, JJ. f 
at p. 597 : 

44 The test to be applied is to see whether any 
additional burden has been or will be imposed 
on the servient heritage of the plaiutiff by the 
use nude or sought to bo made of the way by 
tho defendant.” 

They further observe : 

** There has been no inquiry made upon this 


point, and an incidental remark only about it 
is made in tho judgment of the lower Court. 
We ask tho Judge of the lower appellate Court 
to fiud on the issue embodied in these words 
after taking evidence, and to certify to this 
Court his finding thereon.” 

It seems to me that in the case before 
me I might as well follow not only the 
principle laid down by the learned 
Judges in that cxs9, but also the parti¬ 
cular procedure adopted by them, though 
they did so with reference to the circum¬ 
stances of that case. In Milner's Sife 
Company Ltd. v. Great Northern and 
City Railway (5), at p. 226, Kekowich, J., 
quoted a passage from the judgment oi 
James, L. J., in Wimbledon and Putney 
Commons Conservators v. Dixon (3), at 
p. 368, which is as follows: 

I am sitisfie 1 th.it the true principle is the 
principle laid down in these cases, that you 
cannot, from evidence of user of a privilege 
connected with the enjoyment of property in its 
original sUte, infer a right to use it, into what¬ 
soever forms or for whatever purposes that pro¬ 
perty may be changed, that is to say, if a right 
of way to a field be proved by evidence of user, 
however gorier il, for whatever purpose, qua 
field, the person who is the owner of that field 

cannot from that say, I have a right to turn 
that field into a manufactory, or into a town, 
and then use the way for the purposes of the 
manufactory or town so built.” 


In some of tho English cases quoted 
by the learned advocate for the defen¬ 
dant, the learned Judges discuss the 
effect of what, in our Act, is provided for 
by Ss. 23 and 43 together. But the cases 
decided by tho Bombay High Court in 
Jesang v. Whittled) and Manohersha 
Sorabji v. Virii Vallabhdas (2) were 
cases arising under S. 23. 

I do not think it necessary to discuss 
the other decision cited by the learned 
advocates on both sides, because I think 
tho law on the point is not open to any 
serious doubt. I therefore think that 
the learned Subordinate Judge was in 

error in thinking that the easement ac¬ 
quired in connexion with F over the pas¬ 
sage D and H (I) for use as residential 
purposes has been extinguished by tho 
particular user referred to by him for 
just a few years prior to the plaint. The 
question to he considered is whether the 
new user imposes any additional burden 
on the servient heritage. 


xjoiuio disposing ot tins appeal I mtu 
upon the lower appellate Court to record 
a finding on the question : 

44 Whether the user had by the defend auts 

° f by tho imposes 

any additional burd on on thessrvient heritage.’* 
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Jesaiuj v. H hilt'e (l) and Manoliarsha So - 


Fresh evidence on this point should he 
allowed to be adduced by both sides. 
Eight weeks for the finding and ten days 
for objections. 

[In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of South Kanara submitted the 
following] 

Finding.—I therefore decide the point 
in the affirmative. 

This second appeal coming on for 
fin.il hearing after the receipt of the 
above finding upon the issue referred by 
this Court for trial the Court delivered 
the following judgment. 

In this cise l called for a finding on 
the question: 

‘‘ A'hetlier the user h id by the defendants and 
"'hich is com pi lined of by the plaintiff imposes 
any additionil burden on the servient heri¬ 
tage. ” 

I gave liberty to the parties to ad¬ 
duce additional evidence on this point. 
The present learned Subordinate Judge 
of South Kanara has returned a finding 

in the following terms: 

‘The plaintiff and his witness now examined 
say that the defendants use bullock carts as 
well as hand carts for carrying goods through 
the passige D. Certainly if F is used as a 
godown for storing merchandise instead of its 
being used for residential purposes, it will 
throw additional burden on the servient tene¬ 
ment of the plaintiff. I therefore decido the 
point in the affirmative.” 

The defendants have preferred a 
memorandum of objections, and their 
learned advocate drew my attention to 
the case in Jarulai Mullick v. Gopal 
Chandra Makerji (10) a decision of the 
Privy Council. That was not a case de¬ 
cided under the Easements Act because 
the Easemonts Act is not in force in 
Calcutta. Their Lordships made the 
following observation at p. 142 “A servi¬ 
tude gained for one purpose cannot law¬ 
fully bo used for another” and then they 
proceeded to point out that the servient 
owner could not complain because the 
dominant owner who had acquired a 
right of way to cleanse his privy was 
using the way for the very same pur¬ 
pose though more frequently than be¬ 
fore. They held that the servient owner 
was not entitled to object to what the 
dominant owner was doing in that case. 
My attention was also drawn to the 
cases reported in Wimbledon and Putney 
Commons Conservators v. Dixon (3), Taff 
Vale Railway v. Gordon Canning (6), 

(10) (.188G] 13 Oal, 18G-18 1. A. 77 (P. 0.). 


rahji v. Virji Vallabhdas (2). The learned 
advocate for the appellants also suggested 
that the test which was laid down in 
the earlier English cases namely that 
the purpose for which the ease nent was 
acquired should not be different is pro¬ 
bably not the law in England at present- 
Bui whatever it is I have to decide this 
case in the light of the provisions con¬ 
tained in S. 23. Easements Act. Under 
that section : 

“a dominant owner may from time to time- 
alter the inode and place of enjoying the eiso- 
ment provided that he does not thereby im¬ 
pose any additional burden on tho servient 
heritage.” 

In this case it was argued by tke- 
1 earned advocate for the appellants that, 
as the defendants would bo entitled to- 
a right of way through the passage D 1 
at all times of the day even if their pro¬ 
perty was used only for residential pur¬ 
poses there is really no addition of any 
burden by their property being used for 
trade purposes because the learned advo¬ 
cate argued the passage will have to bo 
kept open practically at all times and 
there is no specific evidence as to how' 
any additional burden is imposed upon 
the servient tenement. The learned Sub¬ 
ordinate Judge has found as a matter of 
fact that tho defendants now use bullock 
carts as well as hind carts for carrying, 
goods through the passage D. That 
surely is a circumstance which would 
add to the burden and if I understood tho 
argument of the learned advocate pro¬ 
perly he did not contest that so far as- 
the use of the bullock carts and hand 
carts carrying goods through the passage- 
id is concerned the defendants are by 
their present user adding a further burden- 
on the servient tenement and they would 
not be justified in doing so. I think 
that the learned Subordinate Judge was 
entitled on the materials before him to 
come to the conclusions with reference 
to the use of the passage D by the de¬ 
fendants for trade purposes that its use 
even for purposes other than for the pas¬ 
sage of bullock carts anJ handcarts but 
for trade purposes and not for residen¬ 
tial purposes would add to the burden 
on the servient tenement. He lias dis¬ 
cussed tho evidence and come to the 
conclusion that 

“certainly if F is user! as a-godown for storing, 
morchandiso instead of its being used for 
residential purposes it will throw additional 
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burden on the servient tenement of the plain¬ 
tiff.” 

The cases I hav<f mentioned in my 
prior order calling for findings decide 
that the question whether additional 
burden is imposed or not is essentially 
ordinarily one of fact and I think that 
'the learned Subordinate Judge had mate¬ 
rials before him on which he was en¬ 
titled to come to the conclusion which 
Ike arrived at, namely that the defendants 
' were by their user throwing additional 
burden on the servient tenement of the 
plaintiff. 

The result is, as I have already men¬ 
tioned in my prior order, the defendants 
would be entitled to keep open their 
doorway H (l) and all directions given 
in the decree of the lower appellate 
•Court relating to II (l) would be deleted 
from that decree. The decree which is 
to be passed in favour of the plaintiff 
would be that the defendants and their 
men he and hereby are permanently 
restrained from using the passage D in 
■connexion with their premises except in 
•connexion with use of their premises as 
a residential house or in respect of any 
other use of the same if the result of the 
tsaid user would be that an additional 
burden would be imposed on the ser- 
wient tenement. As regards costs I 
direct that the parties do bear their own 
<josts in all the Courts in the circum¬ 
stances each having succeeded in part 
and failed in part. 

P.R.S./b.V. Decree modified. 
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S(JNDARAM CHETTY, J. 

( Pujari) Ayilu lieddi — Appellant — 
Plaintiff. / 

v. 

( Pujari) Venkata lieddi and others — 
Respondents— Defendants. 

Second Appeal No. 188 of 1928, Deci* 
ded on 29th October 1930, against decree 
of Dist. Judge, Chitoor, in Appeal Suit 
Ro. 169 of 1926. 

P. C. (1908), O. 41, R. 22(4)— 

Word default" in the rule includes any 
■default made by appellant which would 
amount to non-pro«ecution of the appeal 
c. g., non paying of deficit court-fees. 

The word default” occurring in the rule 
includes any default made by the appellant 
which would amount to non-prosecution of the 
appeal and consequently includoa tbo non-pay¬ 
ment of deficit court-fee by the appellant in 
spite of the express order of the Court directing 
laim to pay it, and entailing tho dismissal of 
appeal, in such a case the respondent is en¬ 


titled to have his memorandum of objections 
heard : 4 Pat. L. J. 1G4, lid. on.; A.I.H. 1929 

Mad. 429 and 11 P. R. 1912, lief. [P 131 C 2] 

(b) Civil P. C. (1908), O. 41, R. 22—Cross- 

objection dismissed owing to dismissal of 
first appeal for default by appellant—Second 
appeal to set aside dismissal of cross objec¬ 
tion—Question of dismissal of first appeal 
cannot be decided on the same second 
appeal — New second appeal should have been 
filed. 

A cross-objoction in the first appeal was dis¬ 
missed owing to the dismiss il of the first 
appeal for appellant’s default and a second 
appeal was filed by the respondent to set aside 
the dismissal of cross-objection and the appel¬ 
lant also wanted to get the question of the 
dismissal of the first appeal decided as well by 
rncans of memorandum of objections. 

Held : that such a course could not be 
allowed but a new second appeal should have 
been filed. [134 02 ; P 135 0 1] 

S. Jayadesa Ayyar—iov Appellant. 

G. Krih naswami Ayyai —for Respon¬ 
dent. 

Judgment.—This second appeal arises 
out of a memorandum of cross-objections 
liled by the present appellant in A. S. 
No. 169 of 1926 on the lile of the Dis¬ 
trict Court of Chittoor. This memoran¬ 
dum of objections was dismissed by the 
learned District Judge without hearing 
it on the merits, beciuse tho appeal it¬ 
self was rejected for non-payment of 
deficient court-fee which the appellants 
were directed to pay under an order of 
Court. It is now contended on behalf 
of the appellant, that the lower Court 
was wrong in not hearing the memoran¬ 
dum of objections in spite of the rejection 
or dismissal of the appeal. The general 
rule is that the memorandum of objec¬ 
tions has to be hoard, when the appeal 
itself is heard and decided on the merits. 
Before the passing of tho Code of Civil 
Procedure of 1908, there was no express 
provision as to whether a memorandum 
of objections could be heard or not when 
tho appexl itself was withdrawn or 
allowed to bo dismissed by the appellant 
for non-prosecution. Under 0. 41, R. 22, 
Cl. (l) of the present Code, provision is 
made for the hearing of tho memoran¬ 
dum of objections even when the original 
appeal is withdrawn or dismissed for 
default. In the prosent case, the origi¬ 
nal appeal cannot be deemed to have 
been withdrawn. But the question is, 
whether it should bo deemed to have 
been dismissed for default within the 
meaning of tho aforesaid rule. 

It is argued on behalf of the appellant, 
that the word “default” does not can- 
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ncte simply default in appearance, but it 
is comprehensive enough to include other 
kinds of default, such as non-prosecution 
ol the appeal. O. 4!, R. 18, contemplates 
the dismissal of an appeal on account of 
failure of the appellant to pay the requi¬ 
site charges for service of notice on the 
respondent. That is one kind of default 
for which an appeal may he dismissed. 
R. 10, 0. 41, provides for the rejection of 
an appeal if security for costs demanded 
by the Court is not furnished by the 
appellant within the time fixed. That 
is another kind of default which entails 
the dismissal of the appeal. The decision 
of the Patna High Court reported in 
Alctvar Sheol/aksli Si?igh v. Mowar llia- 
kur Deyal (l) is a direct authority for 
holding that the rejection of an appeal 
for failure to furnish security for costs 
under R. 10, O. 41, amounts to a dismis¬ 
sal for .default within the meaning of 
R. 22, Cl. (4) of the same order. In 
such a case, it has been held that the 
respondent is entitled to have his me¬ 
morandum of objections heard. Though 
there is no direct authority, it seems to 
me clear that the dismissal of an appeal 
for non-payment of the necessary pro¬ 
cess fees for service of notice on the res¬ 
pondent would be a dismissal for default 
within the meaning of R. 22, Cl. (4). 
There is also an observation by Phil¬ 
lips, J., in Shunmvfjhasundaram Muda- 
liar v. Batnavelu Mudaliar (2) at p. 478 
(of 56 M. L. J.), that dismissal for de¬ 
fault contemplated in R. 22, Cl. (4), is 
dismissal for default of prosecution. The 
point arising for decision in this case, is, 
whether the non-payment of deficit court- 
foe by the appellant in spite of the ex¬ 
press order of the Court directing him to 
pay would be default within the mean¬ 
ing of R. 22, Cl. (4). In this connexion 
the wording of 0. 17, R. 3, may also be 
taken into consideration. 

The non-performance of any act neces¬ 
sary to the further progress of the suit 
would be a default which would entail 
the dismissal of the suit. If it be so, 
the non-payment of the deficit court-fee 
which is a necessary step for the further 
progress of the appeal could well nigh 
bo deemed to be default for which an ap¬ 
peal could be dismissed or rejected. That 
being so, there is good ground for holding 

(1) [19191 4 Pat. L. 104=50 T. C. 72D. 

(2) A. I. R. 1929 Ma 4 . 429=121 I. C. 10=52 
Mad. 621. 


that the rejection or dismissal of the ap¬ 
peal in the present case would be a dis” 
missal for default within the meaning of 
R. 22, Cl. (4), O. 41, Civil P. C. Thera 
is a decision of a single Judge of tha 
Punjab Chief Court reported in Duni- 
chand v. Azizkhan (3), in which it haa 
been held that in a case of this kind tha 
memorandum of objections cannot ba 
heard and determined. Beyond referring 
to O. 41, R. 22, Cl. (4), as laying down 
two exceptions to the general rule, tha 
learned Judge has not discussed tha 
meaning' and import of the word “ de¬ 
fault ” in that rule. No reasons appear 
to have been given for holding that de¬ 
fault in the payment of deficit court-fea 
would not come within the meaning of 
the expression ‘ default” in that rule. Tha 
other rulings referred to above would at 
least indicate that the word “ default 
cannot be restricted to default in appear¬ 
ance, but would also cover other kinds; 
of default. It seems to me that a rea¬ 
sonable construction of the word " de¬ 
fault " occurring in that rule would in¬ 
clude any default made by the appellant 
which would amount to non-prosecution 
of the appeal. This view seems to be in 
accordance with .the underlying princi-j 
pie, that it should not be left to the mere 
volition of the appellant to prevent the 
respondent from having his memorandum 
of objections heard. I am, therefore, od 
opinion that it was in the power of the 
appellant to have averted the dismissal 
of the appeal by supplying the deficit 
court-fee within the time fixed by the 
Court. Owing to his default, the appeal] 
had to be dismissed. The respondent ini 
a case like this, may very well invoke! 
the benefit of R. 22, Cl. (4); O. 41, Civil] 

P. C. 


As I hold that the memorandum of ob- 
actions should be heard by the lower 
ppellate Court in spite of the rejection 
r dismissal of the appeal, it is unneces- 
ary to consider the further question 
whether this is a fit case in which the 
aemorandum of objections should be 
onverted into or treated as an appeal 
nd delay exoused under S. 5, Lim. Act. 
There is a memorandum of objections* 
led by the defendants in this appeal. 
!y means of this memorandum of objeo- 
ions, it is not open to them to challenge 
be correctness of the rejection of theirj 
ppeal by the lo wer a ppe11 ate Cour t. T ha 
13) (1912] 11 P R. 1912=10 I. 0. 207. 
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main appeal before this Court is against 
the dismissal of the present appellant’s 
memorandum of objections in the lower 
Court. The proper course for the defen¬ 
dants was to have appealed against the 
dismissal or rejection of their appeal. 
That matter cannot be raked up by means 
of the present memorandum of objec¬ 
tions. 

The only other question remaining is 
the order as to costs made by the lower 
appellate Court when it dismissed the 
memorandum of objections. That order 
seems to have been passed in the special 
circumstances of this case and I do not 
think fit to interfere with the exercise of 
the lower Court’s discretion. The pre¬ 
sent memorandum of objections is dis¬ 
missed, but without costs. The main 
appeal i9 allowed and the memorandum 
of objections filed by the present appel¬ 
lant is remanded to the lower appellate 
Court for re-hearing and disposal on the 
merits. As regards the costs of this ap¬ 
peal, the dofendants-respondonts will 
pay one-half of the appellant’s costs and 
bear their own. The other costs will 
abide the result of the memorandum of 
objections to be heard by the lower ap¬ 
pellate Court. The court-fee paid on the 
memorandum of appeal will be refunded 
to the appellant. 

P.R.S./li.V. Order accordingly. 
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Wallace and Bardswf.ll, JJ. 

Narasimha Raghavachari —Plaintiff— 
Appellant. 

v. 

Secy, of State — Defendant—Respon- 
dent. 

Appeal No. 184 of 1927, Decided on 
28th August 1930, from decree of Dist. 
Judge, North Arcot, D/- 21st February 
1927, in Original Suit No. 7 of 1926. 

Land Tenures (Madras) —Ekabogam mirasi- 
dar—Nature and extent of such rights is 
varying and claimant has to prove what right 
he possesses as ekabogam mirasdar even in 
c ^°* e to Chingleput border. 

The nature and extent of mirasdari rights is 
varying throughout the Presidency and a per¬ 
son,claiming ekabogam mirasidari rights has to 

prove what rights, if any, ho possesses, as an 
ekabogam mirasdar. It cannot be assumed 
that because he is styled as ekabogam mirasidar 
and has been the sole pattadar in the village 
close to Chingleput bQrder he must have cer¬ 
tain privileges. Proof is always needed that 
the words “ekabogam mirasdar”’ still have the 
eame significance that was originally attached 
fc them and have not become a mere expression 


like the title of u sinecure holder : 40 Mad. 
410, Rel. on.; 11 Mad. 149 ; G Mad. 303 and 21 
Mad. 433, Ref. [P 136 C 2, P 137 C 1] 

T. Rangachari , A.C. Sampath Aiyangar 
and T. R. Srinivasa Ayyar —for Appel¬ 
lant. 

Govt. Plcadci —for Respondent. 

Bardswell, J. —This appeal is by the 
plaintiff. He is manegar of a village in 
the North Arcot District within about 
three miles of the Chingleput District 
border. He claims to be ekaboga mira¬ 
sidar of the suit village of Melnarama. 
The word “ekabogam”, according to the 
Glossary in the North Arcot District 
Manual of 1895, means the possession or 
tenure of all the lands of a village by a 
single individual or family without any 
cosharer. S. No. 128/1, the extent of 
which is 6G-83 acres, has been assigned 
by the Revenue Divisional Officer of 
Cheyyar to some Adi-Dravidas of a 
neighbouring village and the plaintiff 
says that the grant is in violation of his 
right to the said lands as, in his capacity 
as ekaboga mirasidar, he and his ances¬ 
tors before him have been in exclusive 
possession of all the village lands, in¬ 
cluding waste, poramboko and communal 
lands. Even if the Government reclaims 
any waste land for the purposes of culti¬ 
vation and in the interests of revenue it 
has no right to assign it to strangers, but 
the plaintiff as ekaboga mirasidar has a 
preferential right to an assignment in 
his favour. He has therefore sued for a 
declaration that the order of the Revenue 
Divisional Officer of Cheyyar of 3rd June 
1924, assigning the suit land to some Adi 
Dravidas, is illegal, ultra vires and nob 
binding on him. His suit has bean dis¬ 
missed and so he is appealing. 

In his evidence the plaintiff as P. W. 

1 defines his mirasi rights as meaning 
that he alone is to be pattadar of all 
assessed lands in the village, that no 
land is to be assigned to anyone else, 
and that he is entitled to the assignment 
of trees and to the rocks in the village.^ 
There is no doubt but that mirasi rights 
such as those to which the plaintiff lays 
claim used to be enjoyed to a consider¬ 
able extent throughout the Presidency, 
but, as has been pointed out in Se- 
sliachala Chetty v. Chinnasami (l) those 
rights gradually got lost, though they 
survived in the districts of Chingleput 
and Tanjore. They a lso survived in the 
’ (1) [1917] 40 Mad. 410=40 I.C. 909 (F.B.). 
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North Arcot District which is the dis¬ 
trict with which we are now concerned, 
as is shown by the North Arcot District 
Manual of 1881, in which a reference is 
made to a rairasi right to the hereditary 
possession of cultivable lands, as well as 
to the gradual transfer in some instances 
of all the shares of the several mirasidars 
to one individual, in which case the 
village that came into the possession of 
a single person was styled as ekabogam; 
and it is remarked that instances of such 
a form of tenure are still to be found 
in those parts of the district which border 
on Chingleput. But a little later on the 
same District Manual refers to a report 
by a Collector of the district, soon after 
the cession of the Carnatic, that the 
mirasi system had no existence in 
North Arcot. There is a less ambiguous 
statement of the position in the revised 
District Manual of 1895, from which the 
remark as to there still being instances 
of the mirasi tenure to be found in 
North Arcot District is omitted. 

Further, it is to be observed that both 
these editions of the District Manual say 
that the hereditary mirasi rights over 
cultivable land belonged only to the 
Vellalas, whereas*tho plaintiff in the pre¬ 
sent case is a Brahmin. It is, indeed, 
stated that mirasi privileges, which were 
termed swastiams, were enjoyed by 
Brahmins, but oven the earlier edition of 
the District Manual does not refer to 
any such privileges as still contiuuing. 
The claim then of the plaintiff is not 
one that starts with the initial advantage 
of being rendered probable, in the light 
of what has been shown to be the prac¬ 
tice, by any recognized authority upon 
the state of aflfiairs in the District of 
North Arcot. 

There is no doubt as to the continuance 
of some such mirasi privileges as are 
claimed by the plaintiff in the Chingleput 
District. What is the nature and extent 
of such privileges has been discussed in 
Seshachala Chetty v. Chinnasami (l). 
The learned Judge who has decided the 
suit under appeal thinks that, considering 
that the suit village is within a short 
distance of the Chingleput borders, it is 
not unreasonable for plaintiff to claim 
that his village is a mirasi village after 
the Chingleput pattern. He points out 
that the village is not an ordinary ryot- 
wari village, in that no pattadar other 
than the plaintiff is to be found in it, 
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and he thinks therefore that the p’aintiff 
is entitled to rely on his position as in¬ 
volving the existence of some right 
greater than that of the ordinary ryot. 
The learned Judge has then proceeded to 
consider what such right may be with 
reference to Seshachala Chetty v. Chinna- 
sami (l), and has come to the conclusion 
that in the light of that case the plaintiff 
has not, on the facts, established his right 
to such a decree as that for which he has 
sued. We are of opinion that in so deal¬ 
ing with the case the learned Judge has * 
not looked at it from the right angle. It 
cannot be presumed merely from the 
geographical position of his village and 
from the fact that he is, or has been 
hitherto, the only pattadar in it that the 
plaintiff must be a mirasidar after the 
pattern of the mirasidars of Chingleput. 

It is not oven as if there was any evi¬ 
dence to show that the suit village had 
at one time belonged to Chingleput Dis¬ 
trict and had been transferred to the 
District of North Arcot. Even, too, in 
Seshachala Chetty v. Chinnasami (l) it has 
been held by Ivumaraswami Sastri, 'J., 
that, though in mirasi villages the rights 
of Government over waste are subject “to 
the rights of the mirasidars, yet the 
nature and extent of such rights are not 
uniform throughout the Presidency but 
vary, and that the onus is on the mirasi¬ 
dars to prove that any specified incident 
attaches to mirasi rights in any parti¬ 
cular district or portion thereof ; and 
Sadasiva Iyer, J., in his order of reference 
in the same case, has pointed out that 
from the decision in Sakkaji Rau v. 
Latchmana Goundan (2) it is clear that 
the extent of the mirasi right in one 
village was not the same as that of the 
mirasi right in apother village even in 
the same district. It is therefore abso¬ 
lutely incumbent on the plaintiff to prove 
what rights, if any, he possesses as eka¬ 
bogam mirasidar and we cannot start 
with the assumption that, because he is 
styled ekabogam mirasidar, as is shown 
to be the case, and has been hitherto the 
sole pattadar in a village that lies close 
to the Chingleput border, he must have 
certain privileges and then proceed to 
see what those privileges are, with refer¬ 
ence not to any evidence on record but 
only to opinions expressed as to those 
privileges in Seshachala Chetty v. Chinna- 
ML?j-(l)-.°r an y other reporte d decisions. 

(2) [1878]2 Mad. 149 (F.B.). 
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Proof that the plaintiff has the pri¬ 
vileges which lie claims is entirely want¬ 
ing. Ho says that he had a sanad which 
was filed in some proceedings in 1880, 
but he does not explain why this sanad, 
•or a copy of it, could not be put in. He 
merely says that he never got it back. 
None of his witnesses shows, or even at¬ 
tempts to show, that only he has the 
right to patta for all the cultivable land 
in the village. On the other hand he 
himself has admitted that his cultivation 


of the suit land has been treated as 
unauthorized apparently without his 
making any protest. The witness who is 
most favourable to him is the karnam, 
D. W. 2, who has described him as 
ekabogam mirasidar in official documents, 
who would call him hereditary mirasidar 
•of the village and who says that “mirasi- 
■dar" means owner of the village. This 
witness however does not say what rights 
attach to the position of an ekabogam 
mirasidar, while the mere fact that the 
plaintiff is so described goes for very 
little. Proof is needed that the descrip¬ 
tion still has the same significance that 
originally attached to it, and has not 
become a mere expression like the title 
of a sinecure holder. Such proof is en¬ 
tirely lacking. There is, of course, the 
fact that he has bean hitherto the sole 
pattadar in the suit village ; but it is for 
him to show that this is by virtue of 
some right which he possesses, and this 
he has not done. The existence of such 
«a right in him cannot be merely inferred. 
As to the meaning of “owner” which 
D. W. 2 gives to the word “mirasi,” it is 
one that can only be accepted with 
•qualification. The Glossary in the North 
Arcot District Manual of 1895 explains 
mirasi tenure as that under which the 
lands of a village are divided among 
certain families who are called mirasi- 
dars, while Seshaohala Chelty v. Chinna- 
sa . mi >}> indicates that the right of a 
mirasidar to cultivate land in a village 

one amiw ?)? 8ol " fce bufc a preferential 

his iudcme ^ l - 3 ’ C 'i lias re,liai ' ked in 
™ J i i" 4 ln this case that even as 

regards cultivable waste the mirasidar’s 

ownership has not basn fuUy e“ablish 0 ” 

JAvUn«‘T h,*?? il has b0sn marked 

rik- J ’ he could fial no autho- 
nty in support of any right of recovery 

by the mnasidars of arable waste granted 

by Government to another person It is 

of course, at such a recovery that the 


plaintiff is aiming in this suit. The samo 
opinion has been more strongly expressed 
by Turner, C. J., in Subbaroya v. Sub- 
Collector of Chingl-eput (3), when he says 
that a civil Court cannot compel the 
revenue authorities to make settlement 
with a particular person, and that in 
that matter the discretion of the revenue 
authorities is uncontrolled. This view 
has been referred to with approval in 
Theivu Pandilhan v. Secy, of State (4). 

We may note that the deci-ion in 
Seshachala Chetty v. Chinuasami (l), to 
which many references have been made 
in this judgment and which has been 
called a great deal to our attention on 
the hearing of this appeal, is one as to 
whether or no, in a mirasi village, a 
mirasidar was to be presumed to be the 
owner of the gramanatham. The deci¬ 
sion was adverse to the mirasi claims of 
presumptive ownership and that is all 
that the cise decides, all that is said as 
to the general rights of a mirasidar being 
by way of discussion. Nonetheless wo 
should have to treat the opinions of the 
various learned Judges who dealt with 
the case with considerable respect, could 
the plaintiff show that his was a case to 
which they applied. This ho wever he 
has failed to do, while even that decision 
itself, in the judgment of Kumaraswami 
Sastri, J., is an authority showing that 
the plaintiff must establish the rights to 
which he lays claim by evidence. As he 
has entirely failed to achieve this, his suit 
has been rightly dismissed. The appeal 
fails and is dismissed with costs. 

P.R.S./b .v. Appeal dismissed. 

(3> [18831 G Mad. 303. -- 

(4) [1898] 21 Mad. 433 (F.B.). 
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Wallace and Pandalai, JJ. 

Edign Chagapuram Pedda Nagappa — 
Plaintiff —Appellant. 

v. 

Paramala Venkatarami Reddi —Defen¬ 
dant—Respondent. 

Appeal No. 243 of 1927, Decided on 
8th October 1930, from decree of Dist. 
Judge, Kurnool, in Original Suit No. 1G 
of 1926. 

(a) Contract Act (1872), S. 74—Provision 
in bond for higher rate of interest on de¬ 
fault of payment of principal and interest by 
certain date held penal by lower Court— 
Meaning put on bond not impossible though 
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• trained—High Court refused to interfere— 
Civil P. C. (1908), S. 100. 

The bond provided that ou failure to pay the 
principal and interest under it by a certain 
date, a higher rate of interest on the said aggre¬ 
gate amount was to be paid. The lower Court 
found that it was a clause under which interest 
at the default rate was payable from the date 
of the bond and on that understanding the 
clause was held to be penal. The plaintiffs and 
defendants had also adopted the same interpre¬ 
tation in lower Court. After the finding that 
the clause was penal the plaintiff wanted to 
amend his plaint in appeal, not having so done 
in the lower Court. 

Held : that though the actual construction 

of the words in the bond bv the lower Court 

• 

may be rather strained, yet the meaning put on 
them was not an impossible one. As the plain¬ 
tiff and the defendant had also adopted the 
same meaning, there was no necessity to reject 
the interpretation put on the clause by the 
lower Court and, so interpreted, the clause was 
a penal clause. [P 138 C 2] 

(b) Contract Act (1872), S. 74 — Court 
should give reasons for refusing to award 
compensation on default of payment on pro¬ 
per date. 

When there is a stipulation in a bond as to 
the penalty for default of payment on proper 
date a Court should give reasons for refusing to 
award compensation for default of such pay¬ 
ment. Ordinarily compensation for default 
ought to be given and it is within the discre¬ 
tion of a Court to fix a figure for that default. 

[P 1?8 C 2] 

Vetikatasubba Rao Kotta —for Appel¬ 
lant. 

V. Pattabhiramasastri — for Respon¬ 
dent. 

Wallace, J.—The only question raised 
in this appeal is the matter of interest 
which the lower Court has decreed on 
the mortgage bond on which the suit was 
based. The plaintiff is the appellant and 
ho claims that the lower Court was 
wrong in disallowing enhanced interest 
on default in the payment of the mort¬ 
gage amount under the bond. The bond 
provided that on failure to pay the prin¬ 
cipal and interest under it by one year 
from the date of the bond the mortgagor 
was to pay on “the said aggregate amount 
interest at the rate of Re. 1-8-0 per cent 
per month,” that is, 18 per cent was the 
default rate, 15 per cent was the original 
rate. The lower Court has found that 
this is a clause under which interest at 
the default rate is payable from the date 
of the bond, and on that understanding it 
has hold that the clause is a penal clause 
and cannot he enforced at all. The plain¬ 
tiff hero argues that the interpretation of 
the bond by the lower Court was under a 
misapprehension of the meaning of the 
words. Rut although the actual construc¬ 


tion of the words in the bond by the 
lower Court may be rather strained, we 
cannot say that the meaning attributed 1 ! 
to the words by the lower Court is anj 
impossible one. And when we find that 
the plaint itself adopted that interpreta¬ 
tion and the defendant in his written 
statement also adopted it, we are unable*: 
to hold that it was anything else but the 
intention of the parties that that should 
be the meaning put on the bond. It is 
evident that the plaintiff in the lower 
Court also stood upon this interpretation 
of the bond because he did not there ask 
to amend his plaint. But now that the 
lower Court has decided that that inter¬ 
pretation involves that the clause is a 
penal clause, he has before us put in aj 
petition to amend his plaint. The object' 
of that petition is clear. We can see no 
reason therefore for rejecting the inter¬ 
pretation put upon this clause in the' 
bond by the parties themselves and by 
the lower Court, and we are not prepared 
to disagree from the decision of the lower 
Court that, so interpreted, the clause was 
a penal clause. 

The lower Court however has nob 
awarded any interest at all as a penalty 
for default, or granted any compensation 
for the defendant’s failure to pay; and 
the reasons it gives for that are that the 
original rate, 15 percent, itself is very 
high, and that the security was presum-, 
ably ample. It does not give any reasons 
for holding that the original rate of 15 
per cent is very high. A Court ought to 
give reasons for refusing to award com¬ 
pensation on default of payment on the 
proper date. We think as an ordinary 
rule that compensation for default ought 
to be given, and it is within the discre¬ 
tion of the Court to fix a figure for that 
default. In this case we think it will be 
sufficient if we fix a rate of 16 per cent, 
payable on the principal amount from the 
date of default; and this will be the com¬ 
pensation for default. The lower Court’s 
decree will be amended accordingly and 
each party will bear his own costs in 
this appeal. 

P.R.S./b.v. Decree amended • 
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Pandalai, J. 

R am ana than Chettiar , In the ynatterof. 
Civil Revn. Petn. No. 1229 of 1930^ 
Decided on 26th August 1930, from order 
of Dist. Judge, Ramnad, D/- 11-8 1930. 
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(a) Madras Local Boards Act (14 of 1920), 
S. 216 (1) (a)—Applicability. 

Section 216 (l) (a) does not apply to the case 
of a pe>son who is permanently residing within 
the locil area and who has given his home- 
address as the place to which notices were to be 
sent, but who for purposes of business had 
temporarily left for a place outside the local 
area. [P 139 G 2] 

(b) Madras Local Boards Act (14 of 1920), 
S. 56 (h) —Scope. 

The failure to attend meeting during three 
consecutive months is to be computed forward 
from the date of the first failure not backward 
from the last. [P 140 C 1] 

T . liangachariar and A . Sriranga- 
chariar — for Petitioner. 

Judgment. —Petition to revise the 
order of the learned District Judge of 
Ramnad dismissing the petitioner’s appli¬ 
cation under S. 57, Local Board’s Act, to 
be declared entitled to continue as a 
member of the Taluk Board of Rivaganga 
and as such also a member of the Dis¬ 
trict Board of Ramnad. 

The petitioner was elected in 1927 as 
a .member of the Taluk Board of Siva- 
ganga and was also elected by that 
Board in 1927 to the District Board of 
Ramnad. The question 'to he decided 
was whether the petitioner having ad¬ 
mittedly failed to attend meetings of the 
Taluk Board for three consecutive months 
February to May 1930, he had not ceased 
to hold office by virtue of S. 56 (h) of the 
Act. That meetings were held on 27th 
February 1930, 29th March 1930, 29th 
April 1930 and 17th May 1930, and that 
the petitioner was absent at all of them, 
was admitted. The petitioner’s absence 
was due to his being at Rangoon. His 
case before the learned Judge appears 
to have been that on his leaving for 
Rangoon he had. orally instructed the 
President to send notices of meetings to 
his Rangoon address and that as this 
had not been done ho could not be said 
to have absented himself and that the 
meetings themselves were therefore nob 
properly constituted. The learned Judge 
found that notices of meetings were sent 
to the petitioner to his home address at 
Nattarasankottai according to the pre¬ 
vious practice, that the petitioner had 
left no instructions with the President 
or anyone else to send him notices to 
Rangoon and that his own letter Ex. 1, 
dated 12th June 1930, written in the 
handwriting of P. W. 1, belied his state¬ 
ment that lie did not know of the dates 
of meetings. I infer that the learned 
Judge thought, what indeed is obvious 
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enough on the facts, that the notices sent 
to the petitioner’s house must in the 
usual course have been forwarded to him 
at Rangoon and that his failure to attend 
which he ascribed in Ex. 1 to his ill 
health could not he due to want of 
notice. It is now argued that though 
petitioner may have left ’no instructions- 
to send the notices to Rangoon, still the* 
President knew that he (petitioner) was- 
in Rangoon, as letters passed between 
them; vide Exs. A and B, and that there¬ 
fore he was bound to send the notices to 
him at Rangoon by registered post under 
S. 216 (1) (c). R. 31 enables Local Boards- 
to make supplementary regulations in* 
addition to the rules in Rch. 2 inter alia 
in regard to the manner in which notice 
of meetings shall be given. Though no 
formal regulations appear to have been- 
made by the Sivaganga Taluk Board and 
there is no provision in Rch. 2 in that 
behalf, the practice of the Board appears- 
to have been to send notices of meetings 
to the addresses given by members by 
post. 

Section 216 applies generally to alL 
notices required to be sent by the Act; 
or by any rule, bye-law, regulation or 
order made under it and it provides four 
alternative methods of serving notices,, 
the latter alternative to be adopted on 
failure of the former. Cl. (c) is the third 
of the alterrfative to be adopted, if the-, 
notice cannot be personally given or ten¬ 
dered (the first alternative) or if it cannot? 
ho left at his last known place of abode 
or business or by giving or tendering it 
to some adult member or servant of his 
family (the second alternative.) If nei¬ 
ther of these methods is feasible, Cl. (1> 
(w provides that if the person does nob 
reside in the local area and his address- 
elsewhere is known to the President the 
notice is to be sent to him by registered 
post. This provision clearly, has no 
application to the notices of meetings! 
addressed to the petitioner, if for no! 
other reason than that his %vas not aj 
case of a person who was residing outside 
the local area, but of one who was per¬ 
manently residing within the local area 
and had given his home address as the; 
place to which the notices were to be sentj 
but who for purposes of business had! 
temporarily left for Rangoon, ft woull 
be absurd to apply this provision in the- 
petitioner’s case who did or should make 
arrangements for letters addressed to- 
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his house to be sent to him at Rangoon 
and to require the President, because he 
happened to know that petitioner had 
gone to Rangoon temporarily on business, 
to send meeting notices to Rangoon. I 
hold that S. 216 (l) (c) has no application 
to the case. 

The only other point urged is that 
the petitioner had not ceased lo hold 
office by his absence at the four meetings 
mentioned. The contention appears to 
be that the three months calculated from 
27th February ended on 27th May till 
which day the petitioner continued in 
■office and that as the next meeting was on 
27th .June, when he was present, he did 
not vacate liis seat at all. This argu¬ 
ment proceeds on a confusion of thought. 
The failure to attend meetings during 
three consecutive months is to be com¬ 
puted forward from the date of the first 
failure, not backward from the last. 
Computed from 27th February, the peti¬ 
tioner had failed to attned meetings for 
three consecutive months at the latest 
•on 27th May, although as a matter of 
fact the meeting for May was held on 
17th May and there were no meetings 
between 17th and 27th May. After 27th 
May at the latest the petitioner ceased 
to hold office by reason of his failure and 
the fallacy of petitioner’s argument lies 
in assuming that he continued to be a 
member after 27th May and up to 27th 
June. The learned Judge's order was 

right. This petition is groundless and is 
■dismissed. 

P.R.S./p.N. Petition dismissed , 
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Beasley, C. J., and Curgenven, J. 

(Rainh Kocherlakoa) Venkata Jagan¬ 
natha Rao Garu Defendant —Appel¬ 
lant. 

. v. 

(Maharajah Bavu) Venkata Kumar a 
Mahipati Surya Bao Bahadur Zamindar 
■Garu and others — Plaintiffs — Respon¬ 
dents. 

Appeals Nos. 409 and 452 of 1925, De¬ 
cided on 1st May 1930, from decrees of 
Govt. Agont, East Godaveri, D/- 6th 
July 1925, in Original Suit No. 4 of 
192 1. 

(a) Transfer of Property (Amendment) Act 
(27 of 1926), S. 2 — Valid attestation ex¬ 
plained. 

Wliero the attestors did not see the executant 
sign the instrument, and the executant did not 
.acknowledge tc them that she had signed it and 
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the attestors did not sign the instrument in pre¬ 
sence of the executant, the instrument cannot 
be siid to bo properl}’ attested within the mean- 
of S. 2 [P Hi c 1,‘ 2] 

(bl Transfer of Property Act (1882), Ss. 54 
and 118 Price in S. 54 means money only— 
Where consideration is partly money and 
partly forbearance to take proceedings to set 
aside sale, transaction is not sale nor ex¬ 
change. 

Price in S. 54 means money only. 

Where the consideration for transfer is some¬ 
thing in addition to half the value of the pro¬ 
perty i.e. forbearance on the one side to take pro¬ 
ceedings to set aside a Court sale tho transac¬ 
tion cannot be described as a sale. Nor is it an 
exchange there being no mutual transfer of 
ownership of ono thing for the ownership of 
another as a right to sue or take proceedings 
cannot bo tho subject of ownership : A.I. R. 1922 
Mad. 311; 9 Mad. 141 and 25 Bom. G96, Ref. 

, , „ [P 143 C 1] 

(c) Guardian and Ward — Guardian can 
incur liability on behalf of minor only to the 
extent to which minor's property would be 
liable under his personal law binding upon 
him. 

No decree cm be passed against a minor on 
liis attaining majority or his estate except in 
cases in which the minor’s estate would have 
been liable for the obligation incurred by the 
guardian under the personal law to which he is 
subject. [p 143 C 2] 

Where in return for a transfer of cond : tional 
ownership of property the guardian of a minor 
enters into a personal obligation on his part to 
pay for it, tho property of tho minor can be 
proceeded against in satisfaction of the debt 
owing under the personal covenant. The minor 
cannot at once approbate the bargain by retain¬ 
ing the property and reprobate it by the plea 
that his guardian has no authority to acquire it 
by making a promise on his behalf to pay the 
cash consideration so as to bind him: 42 Mad. 
185, Ref. _ [P 143 C 2 ; P 144 C 1] 

(d) Practice—Relief — Mortgage — Personal 
covenant—Mortgagee claiming on what he 
considers to be valid mortgage need not 
base his claim in alternative on personal 
covenant — High Court can in proper ‘case 
entertain application for personal decree 
though not put forward in plaint. 

A person cla : ming on what he considers to be 
a valid mortgago need not baso his claim in the 
alternative on the personal covenant and ask 
for a personal decree. The High Court can 
entertain such an application (for personal de¬ 
cree) even if it has not been on terms put for¬ 
ward in the plaint. There is discretion in the 
Court to amend tho pleadings if such amend¬ 
ment should appear to be neccssarv : A. I. R. 
1921 P. C. 8 , Ref. ' [P 144 C 2] 

(e) Pleadings—Waiver — Party having full 
opportunity to take a plea not taking it must 
be deemed to have waived it. 

Whore a party had full opportunity of put¬ 
ting forward his defences to a mortgage, namely 
that it is not binding on him, but doos not 
chooBe to do so, must be.deomed to have waived 
tho pica. 

If he does not take any such plea with regard 
to iho mortgage, ho ciunot tuke it. with regard 
to tho personal covenant contained lu tho mort- 
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gage deed as the same defences are open to him 
in both the cases. [P 145 C 1] 

f) Transfer of Property Act, (1882), S. 100 

- - No charge can be claimed in absence of 
proof of circumstances suggesting implied 
intention to create charge. 

No charge on property can be claimed in 
absence of proof of circumstances suggesting an 
implied intention to create a charge.[P 145 G 2] 

T. Rangachariar —for Appellant. 
Advocate-General S. Srinivasa Iyengar ; 
S. Venkatesa Iyengar and C. Hama Rao 

— for Respondents. — 

Appeal No. 409 of 1925 
Beasley, C. J.— The plaintiff's suit 


was for a mortgage decree for 
• Rs. 1,88,487-15-6 representing principal 
and interest alleged to be due under a 
mortgage deed Ex. A. This deed arose 
out of the compromise already dealt with 
in Appeal No. 446 of 1925. It will he re¬ 
membered that under that compromise 
dated 29th November 1920, one of the 
properties purchased in the Court sale, 
viz. Polavararu village with its hamlets 
was agreed to he retained by the Rajah 
of Polavaram in consideration of the 
payment of the sum of Rs. 1,39,986-1-0 
to the plaintiff. The compromise was 
entered .into by the Rajah’s adoptive 
mother. This amount had been deposi¬ 
ted in Court by the plaintiff, being the 
balanco remaining after the Court sale of 
defendants’ properties by the plaintiff. 
Being unable to pay this sum in cash 
defendant l’s adoptive mother as his 
guardian executed in favour of the plain¬ 
tiff on 11th Dacerabor 1920 a bond for 
that amount repayable with interest at 
9 per cent per annum on the security 
of the Polavaram village and its ham¬ 
lets. This bond is Ex. A. Alternatively 
the plaintiff claims that ho is entitled 
to a vendor’s lien over those properties 
for the unpaid purchase money and that 
there is a statutory charge in his favour. 

The Judge in the Court below allowed 
the suit finding that the suit bond Ex. A 
was a valid one. Defendant 1 however 
oontonded that I3x. A was not validly 
attested because the attestors did not 

eonta h „ e t OX T Unt 9igD ' nor did the ex¬ 
ecutant acknowledge to thom in their 

shewaTnof 8h0 Had S ' gned H and tllat 

Htn ihe V'r 0 ^ at the »“89tation. 
If (U the attestors did not see the execu- 

nt sign hix. A, (2) the executant did not 
acknowledge to them that she had signed 
. and (3) the attestors di i not slg^the 
instru nenfc in the presence of the ex¬ 
ecutant* then the instrument has 


not been properly attested within the! 
meaning of S. 2, T. P. (Amendment Act); 
27 of 1926. Ex. A, on the face of it, bears) 
the signature of the adoptive mother and 
guardian of defendant 1. The witnesses 
are B. Venkata Rao and Chengalva Kon- 
dayya. Then execution is admitted by 
Prakka Subramaniam, tho agent of 
defendant l’s adoptive mother and guar¬ 
dian. This is witnessed by Kmdukuri 
Subbayya and the before-mentioned B. 
Venkata Rao. There is nothing on the face 
of the document to show that even the 
acknowledgment of the execution of the 
document by Venkata Buchayamma, the 
adoptive mother and guardian of defen¬ 
dant 1 was made in the presence of these 
witnesses ; hut there is a still greater 
defect because the signature of Venkata 
Buchayamma upon the evidence clearly 
was not allixed in the presence of the two- 
attesting witnesses. It must he remem¬ 
bered that this lady was a gosha lady. Tho 
evidence of the attesting witnesses is as 
follows : P. W. 1 Appayya, tho clerk of 
defendant 1 and the writer of Ex. A says 
that Buchiyamma observed gosha, that 
the attesting witnesses were at her house 
when the deed was sent inside for her 
signature and that after its return with 
her signature they attested. The next 
witness, Chengalva Kondayya, says that 
he saw Buchayamma sign it, that Ven¬ 
kata Rao the other attesting witness also- 
saw and that after they had seen her 
sign they attested it. He further' 
states : 

*'I do nofc remember seeing her sign any 
other document. The documents are sent in by 
dasis. We should stand outside the wall so that 
wo should not see her. Tho dasi brings back 
tho paper.} after signature. Ido not know the 
name of tho dasi who took in Ex. A She 

brought it back signed.I attestoi on 

the verandah near tho window of the Rani’s 
room ...... I saw Rani sign through tho 

window. It is about breist high from tho 

ground. She was sitting. I stood. 

Rani sat on the door when she signed The 
window was jhilmil. Two planks were broken. 

1 saw through tho broken plank. Wo 

both saw through thit holo; I suppose Ven¬ 
kata saw.” 

The other attesting witness was not 
called. The evidence of Chengalva Kon¬ 
dayya seems to me to be palpably false. 

It is obvious that at the trial the necessity 
for strict compliance with the Transfer 
of Property Amendment Act, 27 of 1926, 
had.become apparent and so Kondavya's. 
duty in the witness box was to show that 
both he and the other attesting witnesses 
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Ihad actually seen the Rani sign the docu- 
rnent and thus we have the evidence that 
‘both the attesting witnesses looked 
through the window two planks of which 
were conveniently broken to enable them 
to see the Rani who was sitting also most 
conveniently in a direct line with the 
broken window planks. This evidence 
is so improbable and is obviously for 
the purpose of getting within the provi¬ 
sions of the Transfer of Property Amend¬ 
ment Act, that it must be rejected. 
Ex. A therefore must be held to be in¬ 
valid for want of proper attestation. 

Then the learned Advocate-General 
argues that the plaintiff has a vendor's 
lien on the property for the unpaid 
purchase price. In order to substantiate 
this claim Ex. A must be a sale by the 
plaintiff to the defendant. Two objec¬ 
tions are taken to this claim: (L) that 
the Polavaram village never passed to 
the plaintiff at the Court sale and he 
"therefore had no ownership in the pro¬ 
perty to pass by conveyance to defen¬ 
dant 1 and (2) that, even if he had, Ex. A 
do 63 not amount to a sale of that pro¬ 
perty at all. A sale is defined by S. 54, 
T. P. Act, as 

41 a transfer of ownership in exchange for a 
price paid or promised or part paid and part 
promised, ” 

and it is contended by Mr. Rangachari 
on behalf of defendant 1 that “price” 
meins money only and that if the con¬ 
sideration for the transfer of immovable 
property is partly money and partly 
something else, then the transaction 
ceases to be a sale. In this connexion 
he relies upon Madam Pillai v. Badra- 
Icali Ammal (l) a Full Bench decision. 
In that case a husband orally trans¬ 
ferred lands to his wife to be enjoyed by 
her during her lifetime in discharge of 
future maintenance and it was held 
that this not being a gift or a sale might 
be made without writing. Dealing with 
S. 51, T. P. Act Sir Walter Schwab, C. J. 
on p. G17 (of 45 Mad) states. 

“ In this case one has to consider whether 
there was a price paid or promised by the bruns- 
iferoo. Now “price” has a well-defined mean¬ 
ing. It means money, but not necessarily 
jinoney handed over in current coin at the time, 
but includes money which might bo already 
[due, or might bo payable in future. ” 

With this opinion Coutts-Trotter, ,T. f 
i(as ho then was) agreed. Another case 


(1) A. I. R. 1322 Mad. 311=08 I. 0. 687 =45 
Mad. 012. 


referred to was Queen-Empress v. Appavu 

(2) . That was a case under the Abkari 
Act, and it was held that the payment 
of wages in liquor does not amount to a 
sale of liquor within the meaning of S. 2, 
Abkari Act. Hutchins, J., in dealing with 
this question, states at p. 142 : 

The question still remains whether a pay¬ 
ment of w ages by liquor is included in the 
general term ‘’selling.” It seems to us that it 
is not. Both in the Contract Act and the 
Transfer of Property Act a sale is defined to be 
an oxchange of property for a price. S. 118 of 
the latter Act deals with exchanges for other 
considerations than a money payment, and 
thereby indicates that a price included money 
only, and that is the ordinary meaning of tho 
word “price.” 

In Samaratmal Uttavichand v. Govind 

(3) the question for determination was 
whether agreements or memoranda of 
agreements to deliver goods in exchange 
for goods are not agreements of sale 
under Art. 5, Sch. 1, Stamp Act (2 of 
1899), and are liable to stamp duty of 
eight annas each as agreements “ nob 
otherwise provided for ” and it was held 
that they were so liable. Chanda- 
varkar, J., in delivering the judgment of 
the Full Bonch quotes from Benjamin 
on Sale, 4th Edn., pp. 2 and 89, as 
follows : 

“ The difference betwoen a sale and an ex¬ 
change is this : that in tho former the price is . 
paid in money, whilst in the latter it is paid in 
goods by way of birter. ” 

He then proceeds : 

" The distinction has been observed by the 
legislature in this country, as will appear on u 
reference to S. 118 relating to exchange and the 
sections relating to sales in the Transfer of 
Property Act. ” • 

Section 118, T. P. Act, is as follows : 

“ When two persons mutually transfer the 
ownership of one thing for tho ownership of 
another, neither thing nor both things being 
money only, the transaction is called an ex« 
chango. ” 

From Ex. B, the compromise petition, 
it is obvious that the payment by the 
Rajah of Polavaram of Rs. 1,39,986-1-0 
was only part of the consideration for 
the transfer to him of the property in 
question, because it is there stated that 
it is out of regard for defendant 6’s 
family, and in consideration of his not 
taking any proceedings to sob aside the 
sale, that the transfer is made. It is 
conceied that the value of the property 
is more than three lakhs of rupees and 
therefore the price agreed to be paid for 
it is less than half of its real value . 

(2) ^1886] 9 Mad. 141=1 Weir 645. 
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This circumstance alon9 would not be 
sufficient to deprive the transaction of 
its nature of a sale because a vendor is 
perfectly entitled tc sell his property if 
he so desires to another for les3 than its 


real value, and it still remains a sale. 
But the facts are quite different here be¬ 
cause it is clear that the consideration 
for the transfer was something in addi¬ 
tion to half of the value of the property. 
There was to be a forbearance on the 
side of the Polavaram family to take 
proceedings to set aside the sale, and if 
price ” means money only, as clearly 
it does, then this transaction cannot be 
described as a sale. It was not, in my 
opinion, even an exchange, because S. 118, 
T. P. Act, deals with mutual transfer of 
the ownership of one thing for the owner¬ 
ship of another. No doubt the owner¬ 
ship of Rs. 1,39,000 old was agreed to 
be exchanged for the ownership of the 
property. That, by itself, would bo a 
sale ; but it is coupled with the other 
consideration, namely the forbearance to 
take proceedings. In my view there can 
be no such ownership as that. A right 
to sue or to take proceedings cannoMn 
ray view, be the subject of ownership. 
In the view I have taken upon this point 
it is not necessary to consider whether 
or not the plaintiff ever got such an 
ownership in the property as would 
enable him to transfer it to anyone. 
The sale to him of this property was 
never confirmed by the Court and it is 
extremely doubtful whether under such 
circumstances he could claim to dispose 
of the property as its owner, although he 
might transfer such incomplete right to 
the property as he then had and I do not 
propose under the circumstances to say 
anything more than to observe that it is 
a point about which I have consider¬ 
able doubt. 


Then the learned Advocate-Genera 
claima that he is at least entitled to ! 
decree against the general assets of th 
llaja of Polavaram ranking of cours 
with the other olaimants for a rateabl 
is ribution. His claim therefore is t< 
fall back upon the personal covenant t 
pay contained in the mortgage on hi 
failure to succeed on the footing of th 
mortgage. In this connexion he relie 
upon P. V. M. Kunhu Moidoo v. T 
MadavaMenon (4), where it was hel. 
^ t a —Full Bench that a dooumen 
(4) 11609] 32 Mad. 410=07071.- 


which purports to bo a mortgage, but 
is not a mortgage owing to non-com¬ 
pliance with the provisions of S. 59, 
T. P. Act, regarding attestation is not a 
document which is required by law to 
be attested within the meaning of S. 68, 
Evidence Act and is admissiable to 
prove the personal covenant to pay there¬ 
in which is not required by law to be at¬ 
tested. This case of course doe3 not deal 
with the position of a personal covenant 
by minor or on a minor’s behalf and the 
plaintiff has to go a step further. So 
another case relied upon by the Advocate- 
General and more directly in point is 
Bamajogayya v. Jagannadhan (5), a Full 
Bench case. There it was held by Ayling 
and Seshagiri Aiyar, JJ.,that on a contract 
entered into on behalf of a minor by his! 
guardian under which the guardian bor-| 
rowed money but no charge was created 
on the minor’s estate no decree can be 
passed against the minor on his attaining 
majority or liis estate, except in cases in 
which the minor’s estate would have 
been liable for tlie obligation incurred by 
the guardian under the personal law toj 
which lie is subject and that a decree 
can be passed against the estate of a 
Hindu minor for a debt contracted by 

his guardian for the marriage of his 
sister. I 

8ir John Wallis, C. J., howover held 
that a decree cannot bo passed against 
a minor on his attaining his majority or 
his estate on a covenant entered into on 
his behalf by a guardian for his benefit. 
In the viow of the latter the only cases 
where a minor’s estate can be made liable 
are those under S. 68, Contract Act, 
namely, a liability to persons who have 
supplied him during his minority with 
necessaries suited to his condition in 
life. The only exceptions according to 
Sii John Wallis are those cases where a 
creditor may have his rights of sub¬ 
rogation but not a right to direct recourse. 
Seshagiri Iyer, J., with whose opinion 
Ayling, J., agreed, was of opinion that 
a guardian can, on behalf of a minor, 
incur a liability which is under the 
Hindu law binding upon him. This is 
not limited to a liability for necessaries 
only. But the true test is not whether 
the transaction is for the benefit of the 
minor. The question whether or not 
this obligation was one which was bind¬ 
ing on the minor seems to me to be 

(5) [1919] 42 Mad.' 185=49 1. 0“ 872 (F. B.). 
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answered by the attitude adopted by him 
in the suit. It is quite true that in his 
written statement he pleads that he was 
a minor when the mortgage was executed 
and that it is not binding upon him and 
an issue was taken upon this plea, and 
it is quite clear that at the trial defen¬ 
dant 1 did not adduce any argument or 
evidence in support of that plea. Ho was 
there attacking the mortgage, but it is 
quite clear to me that if he was unable 
to attack the mortgage upon that ground 
he is unable to attack the covenant on 
that ground. The defence open to him 
upon the mortgage was equally open to 
him as regards the covenant and he did 
not attempt at the trial to substantiate 
his plea. If he had done so, he would 
have been met with the answer that he 
could not, whilst retaining the property, 
set up the plea that his guardian had no 
authority to enter into an obligation 
under which he came into possession of 
the property. He would have been met 
therefore with the answer that if his 
guardian had no authority to acquire the 
property on his behalf, he would be 
bound to restore the property to the 
plaintiff. As before mentioned, he did 
not put forward any such plea; and he 
must be taken to have waived the ques¬ 
tion as to whether or not the covenant 
entored into on his behalf by his guar¬ 
dian was binding upon him. The answer 
must be that it v. as and, being so, he i3 
liable to have a decree passed against his 
personal assets. 

I do not think that it makes any 
difference upon this point whether the 
plaintiff actually got complete owner¬ 
ship of the property in question irres¬ 
pective of the confirmation by the 
Court of sale or not. He obviously got 
something and if it were necessary to 
complete the transaction and get the 
confirmation of the sale by the Court, 
obviously that confirmation could be got 
at any time by a request being made for 
it. Put at its highest against the plaintiff, 
lie had a conditional ownership of the 
property in question and that ho was en¬ 
titled to transfer to defendant 1 for a 
consideration. That ho di 1. In return 
for that transfer, the guardian of the 
minor entered into a personal obligation 
on his part to pay for it and it is clear to 
me that the property of the minor may 
be proceeded against by the plaintiff in 
satisfaction of the debt owing under that 


personal covenant. A point was taken- 
by Mr. Rangachari that the plaintiff did 
not claim in his plaint a personal decree 
against defendant 1. That is quite true. 
He did not do so in terms. He was in 
that suit claiming on the mortgage and 
it seems to me unreasonable to hold that; 
claiming on what he considered to be aj 
valid mortgage he ought neverthless to 
have based his claim in the alternative on 
the covenant and asked on it for a per¬ 
sonal decree against defendant 1. In this 
connexion mention may be made of a 
decision of the Privy Council, viz. Bisva- 
nath Prasad v. Chandra Narayan Chow- 
dry (6). In that case a suit was instituted 
to enforce a mortgage bond. In the trial 
Court the learned District Judge made a 
decree in favour of the plaintiff. This 
decree was reversed upon appeal by tho 
High Court of Calcutta on the ground 
that the mortgage was invalid for want 
of registration. On appeal to the Privy 
Council this judgment was affirmed. On 
p. 517 {of 48 Cal.) their Lordships mado 
the following observations: 

“As regards the alternative claim for a per¬ 
sonal judgment for the mortgage debt, it is to 
be observed that no such claim was made in 
the Courts in India. There is nothing in the 
evidence or in the judgments which would 
enable their Lordships to deal with such a. 
claim. At the same time their Lordships, 
think it desirable in this caso that the 
plaintiffs should have an opportunity of bring¬ 
ing this matter before the High Court. If 
any such application is made, it will be for 
the High Court to consider whether any such 
claim is op3n upon the present ploidings 
and, if not, whether auy amendment raising it 
should bo made, and further, whether under all 
the circumstances the claim should bo enter¬ 
tained at this stage of the proceedings. If the 
High Court should think it right to enter upon 
the consideration of this claim, all defences on 
the morits or arising out of the lapse of time 
must bo open to the defend»nts, and the High 
Court should have power to impose any terms 
which it thinks just and to deal with the 
costs.” 

, In that caso no argument was present¬ 
ed to the High Court in support of the 
alternative claim. Here we have had 
that claim fully argued. It is obvious 
from the decision above referred to that 
the High Court can entertain such an ap¬ 
plication even if it has not been in terms 
put forward in the plaint. There is dis¬ 
cretion in the Court to amend the plead¬ 
ings if such amendment should appear to 
be necessary. In ray vi ew, no suc h 

(G) A. I. R. 192L P. 0. 8=G3 I. 0. 770=48 
I. A. 127=48 Cal. 509. 
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amendment is necessary because I am of 
opinion that the greater claim, namely, 
that on the footing of the mortgage, in¬ 
cludes the lesser claim, namely that on 
the corresponding covenant, and I am 
satisfied that we have had before us all 
the materials necessary to decide this 
point. If it were a question of amend¬ 
ment of the pleadings, I should most cer¬ 
tainly have acceded to any request for 
such an amendment but I do not think 
any question of the amendment of the 
pleadings now arises. Nothing prejudi¬ 
cial to the case of defendant 1 is caused 
by this action, because, as I have already 
stated, no defences other than those 
which were open to defendant 1 in the 
mortgage suit are open to him on a claim 
under the covenant. He had full oppor¬ 
tunity for putting forward his defences 
to the mortgage, namely that it was not 
binding on him. For good reasons he 
did not choose to do so and, as before 
stated, that plea had been waived. I 
cannot imagine that any other plea can 
possibly be open to him here. Under 
these circumstances therefore the appeal 
must be dismissed and there must be a 
decree for the amount claimed payable 

danf 1 bh0 n P ? P0 / fcy in fche hands of d efen. 

fu”*, 1 -. Defendant 1 is directed to pay 

the Court'below'** 8 ° f thU aPP6al and in 

^F Ure r Ven u J ;~~ Tha ^idence that 
the mortgage bond was duly attested is 

almost beneath criticism. According to 

the amended definition of “ attested ” 

inserted in the Transfer of Property Act 

by Act 27 of 1926, it has to be shown in 

ti e circumstances of the present case (a) 

that each of the two witnesses saw the 

executant sign, or received from her a 

tu^7h\?u kn , OWledgm0nfc of her signa- 

says that neither tie att^l (P> Y' 0 
self saw her sign n.f 0rl nor hlm - 

examinerl, He^says that h? jY e9tor is 

executant sign, because two siatsYf th° 
Venetian shutter to the winri^ f fche 
bi’oken and he was able to look t K W6 |° 

His co.attostor did the same thing °Evi' 
dently ,t was purely by chance that they 
1931 M/ 19 & 20 


did this, and not by arrangement and in 
order to fulfil some legal requirement. It 
can hardly be doubtful that the evidence 
has been got up t° afford formal proof 
that the bond was duly executed. The 
second condition, too, that the executant 
should be present when the witnesses 
sign does not seem to have been complied 
with The only conclusion is that the 
suit, as a mortgage suit, must fail. 

i . “ rged . fc hat nevertheless, the 
P a intiff is entitled to a charge upon the 
property mortgaged or, what is the same 
thing upon the property conveyed to 

9 Qf f K m v nt 1 u llnder the c °mpromise of 
^th November. It is agreed that the 

plaintiff may have a charge (l) i n the 

form of a vendor’s lien for the unpaid 
pm chase money, if the conveyance was a 
sale ; or, if not, (2) if it appears to have 
been the intention of the parties to 
create a charge for that money. 

It a PPears to me impossible to sustain 
the latter alternative. Para. 7 of the 
compromise petition seems to show that 
when it was entered into, the intention 
was that a cash consideration should be 
paid for the Polavaram village and its 
appurtenances, and no question of a 
cnarge, if the money remained unpaid, 
seems to have arisen. It was found im¬ 
possible to raise the money, soon 14th 
December the plaintiff took the mort- 

defendant l’s guardian. 
Since that bond, had it been validly 
executed, would in itself have created a 
security superior to a charge, it is not to 
be supposed that any separate charge 
could have been in contemplation. Thus 
at no stage does any such intention ap¬ 
pear to have existed. I think that in 
each of the cases cited to us where a 
charge has been deemed to have existed 
circumstances from which such an inten¬ 
tion may be inferred have been found. 

, ®y are cases in which allowance has 
been payable by the holder of an estate 
to some person such as a relative, with a 
claim to be maintained out of estate 
funds An example is the Privy Council 
, cas e Naruyatia Ananga v. Madliava Dev 
U , followed by Seshagiri Iyer, J., (from 
whom Wallis, Offg. C. J., differed on the 
question of charge) in Rajah of Ramnad 
v. Sundara Pandiasivami Thevar (8). 

The latte r case went up to the Privy 

( ? ) C1893] 16 Mad. 268=20 I. A. 9=6 Sar. 270 

(8) [1914] 27 I. 0. 283. 
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Council as Rajah of Ramnad v. Sundara 
Pandiaswami Thevar (9), and their Lord- 
ships agreed with the former learned 
Judge that upon a proper construction of 
the transaction a charge was established. 
Cases of this type bear no resemblance 
to the present one where nothing has 
been proved to suggest an implied inten¬ 
tion to create a charge. 

The plaintiff must then fall back to 
the position that the conveyance .embo¬ 
died in para. 7 of the compromise was a 
"sale” as defined in S. 54, T. P. Act; 
that is to say a transfer of property for 
a price. The expression "price” refers 
to money and money alone, as had been 
held by a Full Bench of this Court in 
Madam Pillaiv. Badrakali (l); if any 
part of the consideration consists in 
something other than money it may be 
an exchange, as defined in S. 118 of the 
Act or it may be a transfer not within 
the terms of the Act, but it cannot be 

& SCI 10 

Now it is clear that under the terms of 
para. 7 of the compromise, defendant 1 
undertook to do something else besides 
paying money; the consequence was to 
be "in consideration of his not taking 
any proceedings to set aside the sale of 
the whole property, i.e., the Polavaram 
Zamindari. If this formed part of the 
consideration for the transfer then "the 
consideration was something not wholly 
money, and the transaction was not a 
sale. The learned Advocate General 
argues that it was a sale with a col¬ 
lateral contract, aud would compare it to 
a sale with an option to repurchase. 
The comparison, I think, is not very 
close because in the latter case the ac¬ 
companying contract relates only to the 
subject matter of the sale whereas here 
the vendee’s undertaking applies to the 
whole of the property included in the 


Court sale. 

I think it is clear that the plaintiff 
must very substantially have reduced the 
price of the property in view of obtain¬ 
ing this undertaking ; indeed it is said 
that for 1‘40 lakh was conveyed pro¬ 
perty worth 325 lakhs. If so the 
money value to the plaintiff of the under¬ 
taking was not less than the sum > in 
cash which he asked for It seems im¬ 
possible to hold accordingly that the 
undertaking itself was not part of the 

Vji a. I.'"it. l‘J18 I*. V- 150=49 I. 0. 704—1G 
X. A. 04=42 Mad. 581. 


valuable consideration for the transfer, 
and if that be so it was nob a sale, and 
the vendor has no statutory lien upon 
the property. This disposes of the claim 
to a charge. 

There remains a further contention, 
that a decree may be given against defen¬ 
dant l’s assets. Although the mortgage 
bond may as such be invalid, it includes 
an agreement signed by the guardian of 
the then minor to pay the purchase 
money to the vendor and this will bo en¬ 
forceable, it is said, in the same way as, 
in the case of an adult, such an agree¬ 
ment may be enforced personally against 
him. The first objection raised to the 
grant of this remedy is that it was not 
asked for in the plaint. Bub the plain¬ 
tiff, I think, can scarcely be expected to 
have contemplated the rejection of his 
mortgage bond as invalid and so to have 
made an alternative request of this na¬ 
ture. The suit was upon a mortgage and 
the plaint concluded with the prayer 
that, if the proceeds of the sale were in¬ 
sufficient to meet the debt, the plaintiff 
should be at liberty to apply for a decree 
for the balance against the other proper¬ 
ties of defendant 1. It appears to me 
that if in other respects the claim is ad¬ 
missible, it should not be rejected merely 
because the liability of the assets for the 
debt was not asserted in the circum¬ 
stances which have actually arisen. In 
so far at least as the property which de¬ 
fendant l’s guardian purported to mort¬ 
gage is concerned, it is surely a oase of 
the less being inoluded in the greater. 
Can then a claim of this kind be en¬ 
forced? The undertaking to pay being 
embodied in a registered bond admittedly 
the plaintiff’s suit was within the six 
years allowed. The further question is 
whether the guardian’s promise to pay 
binds the minor’s estate. It has been 
decided by a Full Bench in Kunhi Moidoo 
v. T. Madava Menon (4) that a mortgage 
deed not duly attested may be used as 
evidence of a personal covenant to pay. 
How the matter stands when the person 
on whose behalf the covenant has been 
made is a minor has been considered by 
another Full Bench in Ramajogayya v. 
Jagannadlian (5). That too was a case 
of a mortgage which was found to be in¬ 
valid for want of Government sanction. 
The debt was contracted by the mother 
as guardian to discharge minor debts in¬ 
curred for maintenance a nd for the ma - 
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riage expenses of a sister of the minor. 
It had to be decided how far the Privy 
Council decision in Waghela Ra scluh v. 
Shekh Masluddin (10) which was (to 
quote the head-note) that “a guardian 
cannot contract in the name of a ward, so 
as to impose on him a personal liability” 
must be construed as an absolute bar to 
the enforcement of such contracts. Sir 
John Wallis, C. J., while recognizing 
that the ruling does not affect the lia* 
bility of a minor's estate under S. 68, 
Contract Act, which indeed does not re¬ 
quire the intervention of a guardian, 
thought that a : 

‘decree cannot bo passed against a minor or his 
estate on a covenant entered into on his behalf 
by a guardian for his beuefit.” 

Of the other two learned Judges, 

Ayling, J., agreed with Seshagiri Ayyar, 

J., and the latter put his opinion into 
these words: 

No decree should be passed against a minor 
or his estate on a contract entered into on his 
oohalf by his guardian under which covenant no 
c large is created on the estate except in cases in 
which the minor’s estate would havo been lia- 

m?,il 0r M he obl, 8 ui , on incurred by the guardian 
under the personal law to which he is subject.” 

The learned Judge goes on to say that 
the answer given by the learned Chief 
Justice read with his opinion” would 
cover the above opinion also, an observa¬ 
tion which does not make it very easy to 
understand what precisely he means. 
One thing seems clear that the mere test 
of a benefit secured for the minor by 
means of the debt will not suffice. If 
that were all that was meant the view 
of the two learned Judges who formed 
the majority would have been not in vir¬ 
tual agreement with but in direct opposi¬ 
tion to the view of the learned Chief Jus¬ 
tice. Tho opinion seems rather to have 
been that, while benefit is not the test, 
any liability to which the minor would 
be subject under the Hindu law is 
not tho less a liability because it was 
incurred by his guardian on his behalf. 
Ihis is an intelligible and indeed almost 
an mdispntable proposition; and it pro- 

\ C0d u-°, (llSpOS0 o£ fch0 Particular 
case out of which it arose. 

It seems to me that if the circum- 

f soluHn tH f P 5 esenfc case are considered, 
li t r t question is almost self- 
evtdent In his written statement de- 

endan 1 pleads that he was a miner 
when the mortgage bond was executed 

that it IB not bi nding upon him 

Tu>T[ 1807J 11 Bom. 551 (P.O.). * * 


Issue 2 inquired whether the bond 
was not binding upon him, but the judg¬ 
ment shows that at the trial this issue 
was not disputed. If he waived this plea 
in the case of the mortgage, a fortiori lie 
waived the plea that the debt, as an un¬ 
secured debt, was not binding upon him. 
The explanation of this attitude is clear 
enough. Defendant 1 cannot at once 
approbate tho bargain by retaining the 
property, which he obviously desires to 
do and reprobate it by the plea that his 
guardian had no authority to acquire it 
on his behalf. I do not think that we 
can now allow him to say that the pro¬ 
mise made by his guardian on his behalf 
to pay the cash consideration is not bind¬ 
ing upon him. In other words, his pro¬ 
perty may be proceeded against by the 
plaintiff in satisfaction of the debt. I 
agree therefore that tho main appeal 
(A. S. 409) must be allowed in part by 
substituting a decree of this kind for the 
mortgage decree, and in other respects 
dismissed with the order as to costs pro¬ 
posed by my Lord. 

Appeal No. 452 of 1925. 

In view of our judgment in Appeal 
No. 409 of 1925 no orders are necessary 
on this appeal. No order as to costs. 

P.R.S./r.m. Order accordingly. 
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SUNDARAM CHETTV, J. 

{Nappalli Kandiyilthamasikkum Pnthi- 
yotil Kanliiratan) Govinda Kurup — 

Plaintiff—Appellant. 

(Chowakkaran Kolotli) Beekku and others 

—Defendants—Respondents. 

Second Appeal No. 1947 of 1926, De¬ 
cided on 2nd September 1930, from 
decree of Sub-Judge, Tellicherry, in An- 
peal Suit No. 382 of 1925. 

c (a !nl ran Property Act (4 of 1882), 

Si. 105 and 107—Lease by minor is void. 

A lo \se is necessarily a transfer of an interest 
m immovable property by the lossor in favour 
of tho lessee. A minor is not competent to 
contract and under S. 7 it is only a person com¬ 
petent to contract and entitled to transferable 
property that can transfer such proporty, either 
wholly or in part to another person. Any 
transfer of such an interest by a minor by tho 
transaction of lease would bo void: 80 Gal. 5.39 
(P. C'.), Rcl. on, [P 148 C 2] 

# (b) Transfer of Property Act (4 of 1882), 
S. 105—Deed of lease may be executed by 
lessor or lessee—Lease involves transfer of 
interest—If lessor is minor, lease is void— 
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Question as to who executed lease deed is 
immaterial. 

The fundamental conception of a leiso in¬ 
volves the transfer of an interest in immovable 
property by the lessor to the lessee, and if a 
valid lease can be created even by a registered 
instrument signed by the lessee and accented by 
the lessor, it must be deemed to have effected a 
transfer of an interest in immovable property 
by the lessor to the lessee. If bv reason of the 
lessor's minority, he is incompetent to make 
the transfer at all, the fact that the instrument 
is not signed or executed by him, but only to 
him cannot make any difference. By necessary 
implication, it amounts to a transfer by the 
lessor and if he is a minor the lease is void 
whether he or the lessee has executed it : 35 

Mad. 95 (F. D.) Rel. on and 40 Mad. 308, Ref. 

[P 149 C 1] 

C. S. Verikatachariar and V. P. 
Karunalcaran Nambiar — for Appellant. 

K. Kutti Krishna Menon and A. Atchu- 
tan Nambiar —for Respondents. 

Judgment. —Plaintiff is the appellant. 
On the strength of a lease of immovable 
property (lands) granted to him by defen¬ 
dants 1 and 2 by means of the registered 
marupat dated 28th December 1919 (the 
original of Ex. B) which was executed by 
the plaintiff to defendants 1 and 2, he 
filed the present suit to recover posses¬ 
sion of those lands from defendants 3 
and 4, who are in occupation thereof, as 
lessees under the tarwad of defendant 1, 
under a renewed lease granted by defen¬ 
dant 14 as karnavan on 13th January 
1920 as per Ex. 1. Both the lower Courts 
have held, that the plaintiff has not ac¬ 
quired a valid right to the suit property 
under the lease sot up by him and dis¬ 
missed his suit. 

Defendant 1 belongs to a rich Moplah 
tarwad. In 1918 and 1919, the then 
Karnavan, Makki Keyi, allotted some 
properties of the tarwad for the mainte¬ 
nance of defendant 1 (a minor) under the 
deeds Ex. 3 and 4. The suit lands are 
comprised in Ex. 4. There is no doubt 
that when the melcharth was given to 
the plaintiff as per Ex. B, dated 28th 
December 1919, defendant 1 who was a 
minor, was the sole owner thereof. Defen¬ 
dant 2 is her husband. The marupat or 
the lease deed (Ex. B) was executed by 
the plaintiff (lessee) to defendants 1 and 
2 , but defendant 2 had no right or inte¬ 
rest in the suit property, and was not 
therefore competent to grant a lease of 
the same. The custom alleged by the 
plaintiff, whereby the husband of a mop¬ 
lah woman has the right to manage the 
properties given to her for maintenance, 


1931 

in order to make out the validity of the 
lease in question, treating it as one 
granted by the husband (defendant 2), 
has been found by the lower appellate 
Court to be unproved. I accept that 
finding as correct. The question there¬ 
fore has to be decided on the footing that 
the lease in question was granted to the 
plaintiff by defendant 1 (the owner of 
the suit property) when she was a 
minor. Is such a lease valid and en¬ 
forceable ? 

A lease of immovable property, as de¬ 
fined in S. 105, T. P. Act, is a transfer of 
a right to enjoy such property, made for 
a certain time or in perpetuity, in consi¬ 
deration of payment of rent in cash or 
kind. A lease is necessarily a transfer 
of an interest in immovable property by 
the lessor in favour of the lessee. A minor 
is not competent to contract and under 
S. 7, T. P. Act, it is only a person com¬ 
petent to contract and entitled to trans¬ 
ferable property, that can transfer such 
property, either wholly or in part to 
another person. Any transfer of such 
an interest by defendant 1 (a minor) by 
the transaction of lease relied on by the 
plaintiff, would therefore be void. A 
sale is a transfer of ownership in im¬ 
movable property, ’in exchange for a 
price. A mortgage is the transfer of an 
interest in immovable property, in consi¬ 
deration of a loan, for securing the re¬ 
payment of it. There is no doubt that a 
sale by a minor, and a mortgage by a 
minor, are invalid, and unenforceable. 
In Mohori Bibee v. Dharmodas Ghose (L), 
their Lordships of the Privy Council 
have held that not only is a mortgage 
made by a minor void, but even on a 
decree being given declaring the mort¬ 
gage invalid, the lender was not entitled 
to the repayment of the money advanced 
to the minor under that invalid mort¬ 
gage. It is not conceivable how a lease 
by a minor can be valid, while a sale or 
a mortgage by a minor, is void, if regard 
be had to the fact that just as in the case 
of sale or mortgage there is a transfer of 
an interest in immovable property, 
namely, the right to enjoy suoh property 
in a lease by the lessor to the lessee. 

Mr. C. S. Venkatachariar for the ap¬ 
pellant made a strenuous endeavour to 
differentiate a lease by a minor from 
a sale or a mortgage by a minor inas¬ 
much as the marupat of the lea se dega 

(1) [1903J 30 Oil. 589=30 I. A. 114 (P. 0.). 
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(Ex. B) wa9 executed not by the minor 
(defendant 1) but by the plaintiff (lessee) 
to defendant 1 (lessor). It is true that 
in the case of a sale or a mortgage, the 
deed should be executed by the seller, or 
the mortgagor. But in the case of a 
lease S. 107, T. P. Act, does not expressly 
state, by whom the registered instru¬ 
ment should be executed, the lessor, or 
the lessee or both. It has been held by 
a Pull Bench of this High Court in Azam 
Sahib v. Ananthanarayana Ayyar (2) 
th .t the registered instrument referred 
to in that section, need not necessarily 
be an instrument signed by the lessor, 
and such a lease may be created by a 
registered instrument signed by the les¬ 
see and accepted by the lessor. The 
fundamental conception of a lease in¬ 
volves the transfer of an interest in im¬ 
movable property by the lessor to the 
lessee, and if a valid lease can be created 
even by a registered instrument signed 
by the lessee and accepted by the lessor, 
it must be deemed to have effected a 
transfer of an interest in immovable pro¬ 
perty by the lessor to the lessee. If by 
reason of the lessor’s minority, he is in¬ 
competent to make the transfer at all, 
the fact that the instrument is not signed 
or executed by him, but only to him can¬ 
not make any difference. By necessary 
implication, it amounts to transfer by 
the lessor (in this case, a minor), and if 
it should be contended, that because 
Ex. B is not signed or executed by defen¬ 
dant 1, there was no transfer by the 
minor, it would follow, that there was 
no lease at all. 

It seems to me clear that the in¬ 
validity of the lease in question by 
reason of the minority of the lessor 
cannot bo got over, by the circumstance 
that the instrument Ex. B was executed 
to her, and not by her. A lease is ossen- 
r a k^ afcera d contract. On the part 
of the lessor, there must be a transfer of 
an interest in immovable property by 
him and on the part of the lessee, there 
must be a promise to pay the rent. These 

f° lPr00a considerations. In the 
p esent case, the lease deed Ex. C though 
oxocutod by the lessee (plaintiff) ex¬ 
pressly recites : You have hereby de¬ 
mised to me the said two items of pro- 
perty It means, that under his deed 
executed by me and accepted by you 

ferre^A^ nght fco 

(2) [1912] 35 Mad. 95=8 I. 0. 668 (F. B.). 


the two items to me. Such a transfer 
by a minor, who is incompetent to make 
the transfer, is now sought to be en¬ 
forced by the plaintiff, as the basis of his 
claim to recover possession of the pro¬ 
perties from defendants 3 and 4. This 
case, has, in my opinion, no close ana¬ 
logy to a case of a sale in favour of a 
minor who has already paid the price, or 
a mortgage in favour of a miner who has 
already advanced th9 loan. The Full 
Bsnoh decision in Raghauaihariar v. 
Srinivasaraghavaoliariar (3), deals with 
such a mortgage in favour of a minor. 
The observations in the judgment of the 
learned Chief Justice in that case seem 
to bo quite in consonance with the con¬ 
tention of the respondents in respect of 
the loase in question. There is a very 
elaborate discussion in the judgment of 
Srinivasa Iyengar, J., in that case, and 
reference was made to several passages 
in that judgment by the learned advocate 
for the appellant. After a careful consi¬ 
deration, I am unable to find any definite 
pronouncement in that judgment, for 
holding that the lease in the present case 
relied on by the plaintiff is valid and en¬ 
forceable. I agree witli the lower appel¬ 
late Court’s view on this point. The 
dismissal of the plaintiff’s suit is there¬ 
fore correct, and this second appeal is 
dismissed with costs. 

_TJV-S /m.n, _ Appeal dismissed. 

(3) [1917J 40 Mai. 309=36 L. 0. 921 (P. B.). 
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Wallace and Pandalai, JJ. 

Peer Ammal and another — Defen¬ 
dants—Appellants. 

v- 

N. S. Nallusami Pillai and others — 
Plaintiffs—Respondents. 

Stamp Register No. 711 of 1930 (as 
Appeal No. 532 of 1930), Decided on 19th 
November 1930, from decree of Sub- 
Judge, Madura. D/-8th August 1923, in 
Original Suit No. 128 of 1926. 

Limitation Act (1308), Art. 156— Ex parte 
preliminary mortgage-decree set aside on de¬ 
fendant’s application—High Court restoring 
it on appeal—Limitation runs from date of 
restoration by High Court. 

Where a preliminary decree on a mortgago is 
passed ex parte and on an application made by 
the dofondaut to set it aside, the Court sots it 
aside and the plaintiff thereupon appoals to the 
High Court as a result of which the decree is 
restored, the timo of filing an appeal, which 
is governed by Art. 156, runs not from the date 
of the original decree but from the date of tho 
order of restoration of that decree by tho High. 
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Court : 43 Mad. 185 Rel. an. ; 23 Cal. 775 and 
11 All. 47, Ref. ; A. I. R. 1925 Mad. 334 and 
A. I. R. 1918 P. C. 180, Expl. and Dist. 

[P 150 C 1, 2 ; P 152 C 2] 

K. Bh ashy am Iyengar and T. B. Srini¬ 
vasa n —for Appellants. 

K. S. Jayarama Ayyar and K. Stvami - 
natha Ayyar —for Respondents. 

Pandalai, J.—The question is whe¬ 
ther this appeal was presented in time. 
The material dates are as follows : The 
appeal is from a preliminary decree on a 
mortgage passed ex parte by the Subordi¬ 
nate Judge of Madura in O. S. No. 128 of 
1926 first on 8th August 1928. The ap¬ 
pellants (defendants 1 and 4) applied 
under O. 9, R. 13, on 9th August 1928, to 
set aside the ex parte decree, and the 
Court set it aside on 12th October 1928. 
Meanwhilo the appellants had also on 
9th August 1928 applied for copies of the 
judgment and decree, and they were ready 
for delivery on 27th September 1928 so 
that, had the appellants wanted to appeal, 
they had out of the ninety days available 
about l£ months more after 12th Octo¬ 
ber 1928. • As the decree was set aside 
by the Sub-Judge himself, no appeal 
was preferred. But the plaintiff-res¬ 
pondent applied in C. R. P. 116 of 1929 
to this Court to revise the order of the 
Subordinate Judge setting aside the ex 
parte decree, and this Court on 22nd 
November 1929 set aside that order thus 
restoring the preliminary decree to that 
effect. This appeal^was presented on 6th 
January 1930. 

The provision of the Limitation Act 
applicable is Art. 156 which prescribes a 
period of ninety days from the date of 
the decree or order appealed from. The 
appellants contend that the date of this 
decree for the purpose of appeal must be 
taken as 22nd November 1929, when this 
Court, by its order in C. R. P. 116 of 
1929 restored force and effect, including 
appealability to the original decree 
which it had lost by its being set aside. 
The respondent contends that the date of 
the decree is 8th August 1928, the date 
when it was originally passed, and that 
its subsequent vicissitudes have no effect 
on the period of appealability, and that 
the only course open to the appellants is 
to induce this Court to excuse the delay 
under S. 5, Lim. Act. No application 
under S. 5 being now before us, we have 
to decide between the two above con¬ 
tentions as to the starting point of 
limitation. 


No decision exactly in point has been 
brought to our notice. But we entertain 
little doubt that the appellants’ conten¬ 
tion must be accepted. It is not only in 
consonance with the principle underlying 
the law of limitation that suits, appeals 
and other legal proceedings are possible 
only when there is some cause of action, 
or ground of appeal or other grievance 
on which the plaintiff, appellant or ap¬ 
plicant has a right to come to Court and 
ask for relief, but the opposite view 
would lead to the absurd result that an 
appellant’s right to appeal and the de¬ 
cree-holder's right to execute the decree 
are both barred before the decree to be 
appealed from or to be executed came 
into legal being. 

In Muthu Koralclcai Chetty v. Madar 
Ammal (l) a Bench of five Judges dealt 
with the question whether for an appli¬ 
cation for delivery of properties sold in 
Court auction limitation ran from the 
date of an ex parte confirmation of the 
sale (26th April 1913), or from the deter¬ 
mination of proceedings taken by the 
opposite party to set aside that confirma¬ 
tion (25th June 1915). It was held by 
four of the learned Judges that the latter 
date was the terminis a quo although 
the result of the proceedings in respect 
of the properties subsequently sought to 
be recovered was that the order of 26th 
April 1913 was confirmed by that of 25th 
June 1915. The other learned Judge 
contented himself with answering the 
question put in the negative as it was 
put in the form whether the cause of 
action for application was suspended 
during the pendency of the proceedings. 
The decisions of the Judicial Committee 
bearing on this question, an apparent 
conflict between which was the cause of 
the reference to a Full Bench, were so 
fully gone into in that case, that it is 
needless to refer at length to them again. 
To understand the ground of decision of 
the Court it is sufficient to refer to the 
citations from the Privy Council deci¬ 
sions in Baiinath Sahai v. Bamgut Singh 
(2) and Bassu Knar v. Dhum Singh (3). 
In the former case which was one of a 
revenue sale by the Collector in 1882 con¬ 
firmed by the Commissioner in 1884 and 
set aside by the Board of Revenue in 
[1920] 48 Mad. 185=54 I. 0. 66 (F.13.). 
[1896] 23 Gal. 775=23 I. A. 45=7 Sar. 1 
(P.O.). 

(3) [1889] 11 All. 47=15 I. A. 211=5 Sar. 269 
(P.O.). 



1931 Peer Ammal v. Nallusawmi Pillai (Pandalai, J.) Madras 151 


1884 and confirmed by the Board in Re¬ 
view in 1886, their Lordships said that 
for the purpose of limitation there was 
no final or definitive confirmation of the 
sale till the final order on review by the 
Revenue Board in 1886. In Bassu Kuar 
v. Dlium Singh (3) it was held that 
money due on an account stated, which 
would as such have been barred in three 


years from the statement, became for 
purposes of limitation a debt of a new 
character when, it having been retained 
by the debtor as part of the considera¬ 
tion for a proposed sale of land, that 
arrangement failed, the sale not being 
specifically enforceable and so declared 
by decree between the parties. Their 
Lordships said as to the defence that the 
suit for the money should have been 
brought while the arrangement for set¬ 
ting it off against the purchase money 
was still in force that 

“ it would bo an inconvenient stato of the law 
if it were found necessary for a man to in¬ 
stitute a perfectly vain litigation under peril 
of losing his property if he does not. And it 
would bo a lamentable state of the law if it 
were found "that a debtor who for years bad 
been insisting that his creditor shall take pay¬ 
ment in a particular mode, can, when it ‘is 
decided that he cannot enforce that mode, turn 
lound and say that tho lapse of time had re¬ 
lieved him from paying at all.” 

Reading tho judgments pronounced in 
Mulhu Korakkai v. Madar Ammal (I) 
it becomes clear that while on tho one 
hand no suspension ” in tho proper 
sense of a period of limitation which has 
begun to run is permissible except as pro¬ 
vided in S. 14, etc., Lim. Act, the Courts 
will place a liberal, or in the language of 
Oldfield, J., an accurate construction on 


the somewhat loosely expressed words ir 
Col. 3, Sch. 1, which prescribes the start 
ing point of tho period of limitation bj 
not requiring parties to start legal pro 
ceedings in circumstances when it woulc 
bo futile for them to do so. As Seshagir 
Iyer, J., put it. 

subject to the exemptions, exclusions, modi 
°t computation and excusing of delay etc. 
which are provided in tho Limitation Act, tin 
anguago of Col. 3, Sch. 1 should be so in 

of /C w w to car , cy ont the true -intention 
of tho legislature, that is to say by dating the 

m ’\ n n fr ° m a (late wll °h the remedy is 
available to the party, p. 213. ” y 

Tho respondent’s advocate relied on 
Ammathayi Ammal v. Sivarama Pillai 
(4) and the Privy Council decision re¬ 
ferred to in it Mani Singh Mandhata v, 


(A) A. I. R. 1925.Mad. 834-=85 I. 0. 272. 


Najvab Bahadur of Murshidabad (5). In 
that case the plaintiff had obtained a 
preliminary decree on a hypothecation 
under which the time for payment of tho 
mortgage money was fixed for 6th March 
1917. Meanwhile the .mortgagor’s 
(defendant’s) husband brought a suit in 
1916 against the mortgagor and a mort¬ 
gagee for a declaration that the mort¬ 
gaged properties belonged to himself and 
that the mortgage was therefore not bind¬ 
ing on the proporty. That suit was 
decreed in the first Court in favour of the 
husband on 26th April 1917, and by the 
first appellate Court, but was dismissed 
in second appeal by the High Court on 
28th April 1920. The plaintiff applied 
for a final decree on 10th September 
1920, more than three years after the 
date fixed for payment, but less than 
three years after the defendant’s title to 
tho mortgaged property was affirmed in 
tho second appeal. Tho argument put 
forward for the plaintiff in this Court 
was that he had lost the right to apply 
for a final decree by tho decisions of the 
first Court and the first appellate Court 
in the husband’s suit, that tho property 
belonged to him and that it revived on 
the decision of the second appeal, that it 
belonged to tho mortgagor. The Court 
did not accept this on the ground that 
the Court, when it sells property in exe¬ 
cution of a mortgage decree, does not 
guarantee the title of the judgment- 
debtor as against strangers, and that 
Art. 181 which prescribes the starting 
point of limitation for such an applica¬ 
tion as the time when the right to apply 
accrues, does not say (mean) that the 
right to apply accrues only when the 
mortgagor s title as against strangers is 
clear. Therefore it was held that the 
right to apply for a final decroe accrued 
on the date fixed for payment and that 
as no ground of suspension of limitation 
could be urged under the Limitation Act 
and no other ground of suspension was 
available according to Mani Singh v. 
Nawab Bahadur filurshidaliad (5) the 
application was barred. 

This decision has in our opinion no 
application to this case. It merely 
decided that under Art. 181 the right to 
apply for a final decree in a mortgage 
suit accrues not when the disputes bet- 
ween the d ecree-holder and strangers to 

(5) A. I. R. 1918 P. 0. 180=50 1. 0.202^46 
I. A. G0=4G Cal. 694 (P. C.). 
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the decree about the title to the mort¬ 
gaged property terminate and the mort¬ 
gagor s title as against such stran¬ 
gers is established, but from the date 
fixed in the decree for payment of the 
debt. In this case we have to deal with a 
different article, mamely 156 and the 
Question is what is the meaning to be 
given to the words date of the decree 
or order appealed from ” when the decree 
has been set aside by the Court which 
passed it within the appealable period 
and therefore no appeal is thereafter 
competent to the defendant and the 

decree is afterwards restored by a higher 
tribunal. 

In our opinion the case clearly falls 
within the class of cases when a 
fresh starting point of limitation for 
appealing has necessarily to be found. 
The opposite view would lead to the 
absurd result, that the defendant would 
be deprived of the right of appeal be¬ 
cause he did not appeal against a decree 
which had ceased to exist and against 
which therefore he could not have ap¬ 
pealed after it was set aside. But it 
was suggested that he ought to have 
appealed before the decree was set aside 
under O. 9, R, 13. Assuming he had done 
so as soon as the decree was set aside 
under O. 9, R. 13 the appeal would be¬ 
come infructuous and would necessarily 
have to be dropped and the position after 
the decree was restored in revision by 
the High Court would be the same as if 
he had not appealed at all. It is not to 
bo supposed that the appeal should be 
kept ponding in contemplation of the 
double uncertainty that the plaintiff 
might take the order setting aside the 
decree to the High Court in revision and 
that this Court might interfere in revi¬ 
sion. If we look at the matter from the 
point of view of the decree-holder, it 
becomes still more absurd if we have to 
suppose that his right to execute the 
decree under Art. 182 is in the circum¬ 
stances of the present case to begin from 
the date of the first decree which was 
subsequently set aside and later restored. 
If between the date of the original 
decree and the restoration in revision a 
period of more than three years has 
expired, it would follow that as there is 
no allowance for the intervening period 
according to the Act or any of the clauses 
of Art. 182, his application for execution 
would be barred before he succeeded in 


getting his decree restored. A construc¬ 
tion which leads to such results could 
not have been contemplated by the legis¬ 
lature. We think therefore that the' 
date of the decree appealed from must 
be taken as the date when the decree was 
restored in revision by this Court. On 
this footing we hold that the appeal was 
presented in time and it will be admit¬ 
ted. 

p.R.S./k.n. Appeal allowed. 
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Reilly and Anantakrishna 
Ayyar, JJ. 

Corporation of Madras —Appellant. 

v. 

Madras Electric Tramways Ltd. —De¬ 
fendant—Respondent. 

Letters Patent Appeals Nos. 265 and 
264 of 1927, Decided on 4th September 
1930, from judgment of Waller, J., D/- 
10th December 1928, in C. C. C. Appeals 
Nos. 8 and 9 of 1925. 

(a) Madras City Municipal Act, S. 287 
—Powers of Commissioner are not for pro¬ 
hibition but for regulation. 

The Commissioner has no doubt powers 
under S. 287 over persons who conduct a num¬ 
ber of different trades, occupations and opera¬ 
tions. The powers so entrusted to the Commis¬ 
sioner are however not intended for the pro¬ 
hibition of any of these trades, occupations or 
operations, but for their regulation in the in¬ 
terests of the people of Madras. If he refuses 
to grant a license under S. 287, he has to state 
ins reasons for doing so; he cannot act arbitra- 
r *ly- And any person who applies for a license 
which is refused by the Commissioner, or to 
which the Commissioner attaches conditions, 
can appeal to the Standing Committee of the 
Corporation, and if the Standing Committee 
use their powers unreasonably or perversely, 
the person concerned has his remedy in the 
Courts. [P 154 C 2 ; P 155 C 1] 

(b) Tramways Act, S. 7 (2) (1)—Workshops 
are not provided for in the Act and “ other 
works ” do not include workshops. 

The words “ other works ” used in 01. (l), 
S. 7 (2), cannot bo construod as including 
workshops. Workshops are not providod for 
in the Tramways Act. Thoy are provided for 
in the City Munioipal Act. There is nothing in 
the least inconsistent betwoon the provisions of 
the Tramways Act and the provisions of the 
City Municipal Act whereby the Commissioner 
is empowered to require anyone to take out a 
license before ho casts metal, or hammers or 
breaks iron or beats metal. The Tramways 
Company are not entitled to cast metal or to 
break or hammer iron or beat metal in their 
workshops without obtaining license from the 
Commissioner of the Corporation : Farnioorth 
v. Manchester Corporation (1829), 1 K. B 588, 
Ref. [P 155 0 2] 
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(c) Interpretation of Statutes — General 
and Special Acts how to be construed enun¬ 
ciated. 

If the legislature makes a special Act dealing 
with a particular case and later makes a gene¬ 
ral Act, which by its terms would include the 
subject of the special Act and is in conflict 
with the special Act, nevertheless, unless it is 
cleir that in making the general Act the legis¬ 
lature has had the special Act in its mind and 
has intended to abrogate it, the provisions of 
the general Act do not override the special Act. 
If the special Act is made after tho general 
Act, the position is even simpler. Having made 
the general Act, if the legislature afterwards 
makes a special Act in conflict with it, it is as¬ 
sumed that the legislature had in mind its 
own general Act when it made the special Act, 
which is in conflict with tho general Act, as 
an exception to the general Act. A special 
statute containing no provisions inconsistent 
with a gonoral statute is, however, controlled 
by the latter even if this is not exoressl y in¬ 
corporated : ( English case law discussed.) 

[P 156 C 1 ] 

(d) Electricity Act—Licensee under, is not 
in same position as person in whose favour 
special Act is made. {Obiter.) 

A licensee under an Act of a general charac¬ 
ter like the Electricity Act, which extends to 
tho whole of British India, is not in all res¬ 
pects in tho same position as a person in whoso 
favour a Special Act has been made. 

, . . [P 156 C 1 ] 

(e) Madras C'ty Municipal Act, S. 288 — 
Municipal Committee consenting or raising 
no objection to issue of license for electric 
supply—Control in respect of generating sta¬ 
tion is not lost. 

Because the Municipal Committee consents 
or raises no objection to tho issue of a license 
for the supply of electricity, within the muni¬ 
cipal boundaries, it does not follow that it 
gives up its control under S. 288 in respect of 
the generating station. [P 158 0 1] 

(f) Electricity Act, S. 37 (2-f)—Power to 
make general rules does not make local con¬ 
trol unnecessary. 

Tho power to make goneral rules for tho 
wliolo of British India or any considerable part 
of it cannot make local control and the con¬ 
sideration of immediate local conditions un¬ 
necessary. Because in their license tho elec¬ 
tric company are empowered to have a genera¬ 
ting station somewhere within the limits of 
Madras, they are not free from the ordinary 
control of the local authority in respect of tho 

* * 0f w M c h they use to provide motive 
power for generation. [P 1(31 q i f 2 ] 

E Ci,y Acl, S. 288- 

Comm!* • ompar iy mu8t obtain permission of 

boTeT nT” °. f Cor P ora t*on to use steam- 
boiler in governing station. 

There is not-’ B not a complete code. 

Act or tho lice 8 ■ COn8, 1 8tont in tho Electricity 
irTn f'n th 1,L0U8 ° * B sued under it to tho Elec¬ 
tric Company and the City Mnuicinal Act in 
respect of tho use of steamboilor and the Eloc- 

bni1or 0 r P ?v, y - ar0 DOt eQ ^ itl0d to U80 tho steam- 
boiler in their generating station without ob¬ 
taining the permission of the Commissioner of 
tho Corporation. [p 162 q 


T. M. Krishnaswamy Iyer—hr Appel¬ 
lant. 

C. P. Ramaswami Iyer —for Respon¬ 
dent. 

Reilly, J . — These two appeals relate 
to suits in which the Corporation of 
Madras claimed declarations that the 
Madras Electric Tramways Company and 
the Madras Electric Supply Corporation 
respectively were subject to the control 
of the Commissioner of the Corporation 
under Ss. 287 and 238 respectively of tho 
Madras City Municipal Act. The suits 
were tried by the Judge of the City Civil 
Court, who dismissed both of them. 
They came on appeal before Waller, J., 
whose opinion was that both the com¬ 
panies carried on their operations under 
special Acts, or what were equivalent to 
special Acts, inconsistent with the 
general Act, the City Mnnicipal Act, 
and that the Corporation of Madras were 
not entitled to tlie declaration for which 
they sought. He upheld the decision of 
the City Civil Court; and it is against 
that decision that these two appeals 
have been preferred. 

I think it will he convenient to deal 
with the two cases, separately, and, if I 
may say so with great respect, I doubt 
whether Waller, J., would have arrived 
at his decision in respect of the Tram¬ 
ways Company, if he had treated it sepa¬ 
rately from the case of the Electric Sup¬ 
ply Corporation. Tho Tramways Com¬ 
pany operates under what is called an 
order issued by the Government under 
the Tramways Act. In the course of 
their operations they maintain a work¬ 
shop, we are told, in which they cast 
metals, break and hammer iron and 
beat metals. Under S. 287, City Muni¬ 
cipal Act, no one is permitted in tho City! 
of Madras to use any place for those 
operations without obtaining a lioonse 
from the Commissioner of the Corpora¬ 
tion The Tramways Company con¬ 
tend that by virtue of the order issued 
to them by the Government under the 
Tramways Act they are not subject to 
the provisions of S. 287, City Municipal 
Act. It was suggested at one stage of 
the argument by Sir Ramaswami Iyer, 
who appears for tho Tramways Company 
that it would be an impossible position 
if the Tramways Company were required 
to take oifb a license from the Commis¬ 
sioner of the Corporation for every place 
in which they might want to repair 
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feheir lines of their tramways in the 
public streets by hammering or beating 
metal. But Mr. Krishnaswami Ayyar, 
who appears for the Corporation of Mad¬ 
ras. has explained that this suit is con¬ 
fined to the workshops of the Tramways 
Company and I shall deal with it in that 
sense. 

If we examine the Tramways Act, we 
find that workshops are nowhere men¬ 
tioned in it, except in one place, to 
which I shall refer in a minute. In the 
order issued by the Local Government 
to the Tramways Company, which pur¬ 
ports to bo made under the Tramways 
Act, there is a mention of workshops. 
In Cl. (6) of the order the Company is 
empowered to establish workshops; but 
in that respect the order appears to go 
beyond the Act, and the mention of 
workshops in it is of no effect. Sir 
Ramaswami Ayyar drew our attenton to 
S. 7 (2) (i) of the Act, under which such 
an order may provide for 

“ the provision of such crossings, passing 

places, sidings, junctions and other works. 

.... as may from time to time be necessary or 
convenient to the efiicient working of the 
tramway,” 

and he suggested that “ other works ” in 
that clause would include workshops. 
If I may say so, that argument appeared 
to be one of last resort, because, it is 
clear that in that connexion we cannot 
construe “ other works ” as including 
workshops without offending against a 
well-established canon of interpretation. 
I have mentioned that in one place in 
the Act there is a reference to work¬ 
shops. In S. 44 it is providod that the 
Local Government may exempt yards and 
workshops of the Tramway undertaking 
from local taxation. But the power to 
exempt the Tramways Company from 
taxation under that section does not 
bring workshops within the scope of the 
Act otherwise. 

It is clear I think that the Act ?is not 
concerned with workhops. It provides 
for the granting of the privilege of lay¬ 
ing tramway lines along public streets, 
running tramcars along them and vari¬ 
ous other matters, but not for the con¬ 
struction of workshops. Still less could 
it be supposed to provide for the conduct 
and management of workshops or opera¬ 
tions which might be carried oij in them. 
There is nothing to suggest that in the 
Act. And it is clear that it is not re¬ 
ally essential for a tramway undertaking 


that those who undertake it should have 
their own workshops. It is quite con¬ 
ceivable that they should arrange to get 
their tramcars and other apparatus re¬ 
paired, when necessary, either in the 
workshops of another company or by 
outside engineering firms or contractors. 
But no doubt for such a tramway under¬ 
taking as that of the Tramways Company 
in Madras it is convenient and economi¬ 
cal, and I should say prudent, to have 
their own workshops; but for that they 
require no authorization under the Tram¬ 
ways Act. They are quite as much at 
liberty as anybody else to establish 
workshops for that purpose. But, if 
they are as much at liberty as other in¬ 
habitants of Madras to establish work¬ 
shops, why should they have greater 
liberty than other inhabitants in the 
matter ? Why should they be at 
liberty to set up, as is suggested 
on their behalf, workshops wherever 
they like in the City of Madras and to 
carry on operations however offensive to 
their neighbours, when other people are 
restrained by the provisions of the City 
Municipal Act from doing so? If the 
Tramways Co. were free from all con¬ 
trol in the matter, they might set up 
workshops and make the most intole¬ 
rable din immediately next to a place of 
worship or a school or a law Court. Why 
should they have that extraordinary 
liberty? On the face of it, it is both un¬ 
necessary for their purposes and very 
undesirable in 'the public interest that 
they should have such liberty. 

Sir Ramaswami Ayyar suggested that 
there wa3 some indication in the Act 
that the Tramways Co. may be in a 
privileged position. He pointed out that 
under S. 35 of the Act disputes between 
the Company and the Corporation on - 
certain matters are to be settled by a 
referee. But that does not affect the 
question of workshops, unless workshops 
come within the scope of the Act. It 
was also suggested that, if the Tramway 
Co.’s workshops are under the control 
of the commissioner, the commissioner 
might exercise that control so as to pro¬ 
hibit the Tramways Co. from using 
their workshops at all and so throw 
their whole undertaking out of order. 
That does not appear to me to be at all 
an effective argument. The commissioner 
has powers under S. 287, City Municipal 
Aot, over persons who conduct a number 
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of different trades, occupations and oper¬ 
ations. But, if we examine that seotion 
And Sch. 6, which has to be read with it, 
I think it is clear that the powers en¬ 
trusted to the commissioner are not in¬ 
tended for the prohibition of any of these 
trades, occupations or operations, but for 
their regulation in the interests of the 
people of Madras. If we look at Sch. 6, 
wo find that among operations which can¬ 
not bo carried on without obtaining a 
license under the section from the com¬ 
missioner of corporation are boiling 
paddy, washing clothes, baking bread 
and making sodawater. Can it be sup¬ 
posed that it was intended that the Com¬ 
missioner of the corporation under the 
City Municipal Act should have power 
arbitrarily to prohibit any of those ope. 
rations from being conducted in any part 
of the City of Madras? Such a sugges¬ 
tion on the face of it would be absurd. 
It is possible that, if the commissioner 
found that a very large number of persons 
were applying for licenses to carry on 
one of the more objectionable trades or 
occupations included in that schedule, he 

might reasonably say 

£ 

''there are quite enough people in Madras doing 
that business already, and, if 1 allow any more 
to do so, there will be serious nuisance to the 
public.” 

In such a case he might perhaps use 
his powers of refusing licenses to prohibit 
any more people starting those particular 
operations. But, apart from that, I think 
it is quite clear that the commissioner's 
powers are intended for regulation, not 
for prohibition. And it has to be noticed 
that, if ho refuses to grant a license 
under S. 2B7, lie has to state his reasons 
for doing so; ho cannot act arbitrarily. 
And any person who applies for a license 
which is refused by the commissioner, 
or to which the commissioner attaches 
conditions, can appeal to the standing 
committee of the corporation. It is 
suggested that possibly the standing 
committee might use its powers in con¬ 
junction with the commissioner unrea¬ 
sonably, perversely or for ulterior objects 
and so prohibit someone, the Tramways 
Go. for instance, from having a work¬ 
shop anywhere m Madras. If the stand- 
ing committee by any chance used their 
powers unreasonably, perversely or for 
ulterior objects in that way, the person 
concerned would not be without his 
reinedv in the Counts. I think wo need 


not pursue such speculation further in 
this matter. 

Workshops, as I have said, are noti 
provided for in the Tramways Act. They 
are provided for in the City Municipal 
Act. There is nothing in the least in¬ 
consistent between the provisions of the 
Tramways Act and the provisions of the 
City Municipal Act whereby the commis-l 
sioner is empowered to require anyone 
to take out a license before he casts 
metal, or hammers or breaks iron, or 
beats metal, the processes with which 
we are concerned. In my opinion, the 
appeal in the Tramways Co.’s case 
should be allowed with costs throughout, 
and a declaration should be made that 
the Tramways Co. are not entitled to 
cast metal or to break or hammer iron 
or to beat metal in their workshops 
without obtaining licenses from the com¬ 
missioner of the corporation under 
S. 287, City Municipal Act. 

The case of the Electric Supply Cor¬ 
poration is not quite so simple. In that 
case the Corporation of Madras prayed 
for a declaration that the Electric Supply 
Corporation, which I shall refer to as 
the Electric Co. must obtain permission 
under S. 288, Madras City Municipal 
Act, for erecting a steamboiler in their 
generating station in Madras. The pre¬ 
decessors of the Electric Co. obtained 
in 1905 a license from the Local Govern¬ 
ment under the Elootricity Act for the 
supply of electricity throughout the 
municipal limits of Madras subject to 
certain minor exceptions. The license 
was primarily for the supply of electrical 
energy to consumers. But in the license- 
there is a statement: “The generating 
station is to he within the area of 
supply.” The contention for the Electric 
Co. is that their license in respect 
of that generating station places them 
outside the scope of the City Municipal 
Act so far as their buildings, machinery 
and other apparatus are concerned and 
that commissioner has no right to assert 
that they must obtain permission from 
him before they can have a steamboiler 
in that station. 

There was a good deal of argument 
before us on the question whether under 
the Electricity Act a license for the 
supply of electrical energy could include 
a license for establishing a generating 
station. The Act is not at all clear upon 
that point; but for the .purpose of this 
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case I am prepared to assume that the 
Local Government, when they jssued a 
license to the Electric Co. for the supply 
of electrical energy within the City of 
Madras, also issued to them a license 
under the Act to establish a generating 
station. As .1 have said, the Electric 
Co. contend that over that generating 
station the Commissioner of the Corpo¬ 
ration has no authority whatever. A 
large part of the case was argued before 
us on the assumption that a license issued 
to a person for the supply of electrical 
energy under the Electricity Act puts 
him in the same position as if a special 
private Act had been made in his favour. 
I think it would not be difficult to show 
:that a licensee under an Act of a general 
.character like the Electricity Act, which 
extends .to the whole of British India, is 
not in all respects in the same position 
as a person in whose favour a special 
Act has been made. But for the purpose 
of this case I am prepared to assume that 
the Electric Co. by their license were 
put into the same position as if a special 
Act has been made in their favour. 

A good deal of time was occupied in 
the arguments by a discussion of the 
question how special Acts and general 
Acts, if they came into conflict, are to 
be treated. A great deal of that discus¬ 
sion, if I may say so, appeared to me 
unnecessary. There is the old maxim, 
Gcneralia Specialibus non derogant’, that 
is general provisions do not derogate 
from special provisions. If the legisla¬ 
ture makes a special Act dealing with a 
particular case and later makes a general 
Act, which by its terms would include 
the subject of the special Act and is in 
conflict with the speoial Act, neverthe¬ 
less unless it is clear that in making .the 
general Act the legislature has had the 
special Act in its mind and has intended 
to abrogate it, the provisions of the gene¬ 
ral Act do not override the special Act. 
If the spocial Act is made after the 
general Act, the position is even simpler. 
Having made the general Act if the 
legislature afterwards mikes a speoial 
Act in conflict with it, we must assume 
that the legislature had in mind its own 
general Act when it made the special Act 
and made the special Act, which is in 
conflict with the general Act, as an excep¬ 
tion to the general Act. These proposi¬ 
tions appear to me to be beyond discus¬ 
sion at the present day. But several 
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cases were quoted before us to show how 
those principles should be applied. The 
first was City and South London Ry. Co. 
v. London County Council (l). In that 
case a Railway Co. had by its special 
Act been empowered to construct build¬ 
ings necessary for its purposes up to a 
certain distance from the side of a road¬ 
way. The bye-laws properly made under 
the general Act applicable to that neigh¬ 
bourhood required other members of the 
public if they were constructing build¬ 
ings, to keep them at a greater distance 
than that away from the roadway. It 
was held that the railway’s special Act 
overrode the bye-laws made under the 
general Act in that matter. London and * 
Blackwall Ry. Co. v. Lime House District 
Board of Works (2), was a very similar 
case. 

In the London County Council v. 
London School Board (3), land was 
acquired by the School Board under their 
special Act, and it was held that the 
Board was entitled to use the whole of 
that land for its own purposes, providing 
a school house and play-ground, without • 
leaving a strip of land for the purpose of 
the adjoining roadway, though under the 
Metropolis Management and Building Act 
any other person, who had bought that 
land and raised a building on it, would 
have had to leave a strip for the purpose 
of the roadway. Then there is a case, 
which is not quite so simple, Surrey 
Commercial Dock Co. v. Bermondsey Cor¬ 
poration (4). There the Dock Co. with¬ 
in the enclosed area of their own under¬ 
taking, as defined by their original Act, 
erected a building necessary in conse¬ 
quence of works carried out by them 
under a subsequent Act, which gave them 
power to construct buildings and drains 
necessary in consequence of those works. 

It was held that the general control of 
the Bermondsey Corporation over build¬ 
ings gave them no power to interfere 
with what was done by the Dock Co. 
under their speoial Act. There it will 
be observed that the Dock Co. were not 
only erecting a building which was 
allowed under their speoial Act but were 

(1) [1891] 2 R.B. 518=60 L.J.M.O. 149=G5 
L.T. 362=40 VV.R. 166=56 J.P. 6 . 

(2) 69 E.R. 1018. 

( 8 ) [1892] 2 R.B. 606=62 L.J.M.O. 80=40 
W.R. 604=56 J.P. 791. 

(4) [1904] 1 K.B. 474=78 L.J.K.B. 293=90 
L.T. 123=52 W.R. 446=68 J.P. 155=20 
T.L.R. 208. 
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doing so within the area which under 
their original Act was under their control 
and management. In each of those cases 
it was found that the special Act was 
inconsistent with, and in conlliot with, 
the general Act, and it was held in each 
case that the special Act overrode the 
general Act. But can we find any in¬ 
consistency here between the terms of 
the license issued to the Electric Co. so 


far as the generating station is concerned, 
and the provisions of the City Municipal 
Act? All that is said in the license is 
that the generating station must be with¬ 
in the area of supply. There is nothing 
said about its being erected in any seclu¬ 
ded place or any circumscribed area 
or in any specified place at all except 
that it must be somewhere .within the 
area of supply, that is somewhere, not 
specified, within an area which is I 
believe between 30 and 40 square miles 
in extent. And the license says nothing 
as to what the Electric Co. may do in 
respect of that generating station, noth¬ 
ing about what kind of buildings they 
are to erect or what kind of machinery 
or apparatus they are to work in them 
nothing apart from the one condition 
that the station has to be within the 
area of supply. 

It may reasonably be .suggested that 
the matter was left so vague because it 
was obvious to those concerned that in 
erecting the generating station and fitting 
it up with machinery and apparatus the 
Electric Co. would be subject to the 
same control as that to which other 
persons within the Municipal limits are 
subject. Can it be reasonably suggested 
that the Electric Co. were to be left 
free from all control in regard to the 
generating station? The original licensees 
were a firm in London and it may well 
be asked whether it is probable that they 

would have been intentionally given by 

their license an entirely free hand to 
construct any kind of building they liked 
« en0 rating station subject to no 

nerJ nr° nS ^ fit ifc ° P wifch an 7 mac ^- 
within th« P p' a f rafc f 8 ^ however dangerous 

served that / V ° f Madraa * Ifc will be ob- 
sened that there was nothing in the li¬ 
cense to tie them to putting the generating 
station m one part of Madras rather than 
another. In that connexion the Metro¬ 
politan ^ Asylum District v. Hill (5) is an 

1 ~f. e . r0Stln g ° a86 ' T here the Mat rnnniito^ 

(5) [1880-1881] G A. 0193:- 5 -~ 


Asylum Board had a duty to build a 
small-pox hospital somewhere within 
their area. , That they were bound to do 
under orders properly received from the 
Government department concerned. But 
it was held that when they erected a 
small-pox hospital, or proposed to erect 
one, in a neighbourhood where it would 
be a serious nuisance to the inhabitants, 
the fact that they erected it under their 
statutory powers would not exempt them 
fiom the control of the common law in 
the matter. Still less would it have ex¬ 
empted them from any general Act affect¬ 
ing that neighbourhood. There was no 
statutory obligation on them to erect the 
hospital in any particular place. But it 
has been suggested that Municipal Com¬ 
missioner of Bombay v. G. I. P. Railway 
Co. (6) is a case which we should follow 
in this matter. There the Commissioner 
of the Bombay Corporation attempted to 
require a railway administration to take 
out a license for storing timber in their 
premises under the Municipal Act con¬ 
cerned and it was held by the Bombay 
High Court that he had no power to re¬ 
quire that. But the reason of that deci¬ 
sion is that the Railway Company were 
in a very special position under the 
Railways Act. They were empowered 
to do a number ot things, which would 
include the storing of timber by the 
Railways Act, which contains the words 
notwithstanding anything in any other 
enactment for the time being in force.’* 
And it has also to be observed that S 7 
Railways Act, puts the whole existence 
and working of railways in this country 
under the control of the Government of 
India. Those being the circumstances 
of the Railway Company, that particular 
case appears to me to be of no help to us 
in the present case. 

But Sir Ramaswami Ayyar suggested 
that, although there is nothing in the 
license to control the actions of the Elec¬ 
tric Company in respect of the generating 
station the Electricity Act provides that 
before a license is given, the local autho¬ 
rity, which would be the Corporation of 
Madras in this case, has an opportunity 
of raising whatever objections it likes to 
the issue of the license and it may also 
be observed that if after obtaining a 
license for the supply of electricity, the 
licensee wishes to get it extended in any 

(6) [1910] 84 Bom. 252=10 Cr. L.~j7~643^4 
I. 0. 281. 
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■way so as to enable him to open up any 
roads which he has no power to open up 
under the original license again, the 
local authority has an opportunity of ex¬ 
pressing its objections if any. No doubt 
the local authority has under an Act an 
opportunity, as have other people, of 
•raising objection to the original issue of 
! a license; and no doubt the local autho¬ 
rity has to have an opportunity of ex¬ 
pressing its objections before the license 
can be extended in the way I have men¬ 
tioned. But in my opinion it would be 
quite unjustifiable to infer from that that 
the Corporation of Madras—I am here 
assuming that they raised no objections 
to the issue of this license consented to 
the abrogation of their control under 
S. 288, City Municipal Act, in respect of 
the generating station. There is no rea¬ 
son whatever to suppose that because 
they consented or raised no objection to 
the issue of a license for the supply of 
electricity within the municipal bound¬ 
aries they gave up their control over any 
boiler which might be installed in the 
generating station. It has not been sug¬ 
gested to us that there is anything to 
show that they did so. 

Then Sir Ramasvvami Ayyar suggested 
that there are provisions about arbitra¬ 
tion in the Electricty Act which make it 
imposible that the local authority should 
be put in a position of control over the 
company. There are provisions that if 
the Electric Company opens up roads for 
its purposes and fails to restore them 
within a certain time, the Corporation 
may do the work and reoover the costs 
from the Company and if there is any 
dispute between the two bodies about the 
cost, the matter shall be decided by arbi¬ 
tration. From that and one or two simi¬ 
lar provisions it is suggested that we 
should infer that the Electric Company 
and the Corporation are to be regarded as 
co ordinate bodies. An examination of 
the Act will show that that argument 
cannot be maintained. There is a pro¬ 
vision that the Government may in cer¬ 
tain circumstances purchase the Electric 
Company’s undertaking and that if there 
is any dispute between them about the 
amount to be paid for the purchase, the 
question shall bo referred to arbitration. 
It cannot bo suggested that because that 
provision appears in the Act, we must 
regard the Electric Company and the 
Government as co-ordinate authorities in 


all matters within the sphere of the 
Electricity Act or connected with the 
operation of the Electric Company’s 
works so that the Government cannot 
exercise any control over them. A 
subsidiary argument about arbitration 
was urged namely that S. 19 of the Act 
provides that : 

“a licensee shall, in exercise of any of the 
powers conferred by or under this Act, cause as 
iittle damage, detriment and inconvenience as 
may be and shall make full compensation for 
any damage, detriment or inconvenience caused 
by him or by anyone employed by him;” 

and sub-S. (2) of that section goes on to 
provide that save in a particular case: 

“where any difference or dispute arises as to 
the amount or the application of such compen¬ 
sation, the matter shall be determined by arbi¬ 
tration.” 

It is suggested that that indicates that 
any dispute between the Corporation and 
the Electric Company in respect of any 
matter shall be decided by arbitration 
and the Corporation can exercise no con¬ 
trol under its own Act over the Electric 
Company. But if a private person suffers 
nuisance from anybody who conducts 
operations such as those which come 
within S. 287, City Municipal Act, he has 
his right of suit; but that does not pre¬ 
vent the Commissioner from exercising 
his powers of regulation under the City 
Municipal Act to prevent inconvenience 
from being caused, ^If the intention of 
the Electricity Act is that a .person in¬ 
convenienced by the Electric Company, 
instead of having a right of suit, must 
refer his dispute to arbitration how can 
that in any way affect the power of the 
Commissioner to exercise his control 
under the City Municipal Act ? The two 
things are not connected in the way 
suggested. 

What at first sight might appear a 
more powerful argument for the Electric 
Company is that it is a public utility 
company operating under a statute with 
compulsory obligations to the public, 
which can be enforced by penalties. It 
has been suggested that such a company, 
performing cumpulsory duties must be 
regarded as exempt from the control of 
of the local authority. In that connexion 
several interesting cases were cited be¬ 
fore us. In Uckield Rural Council v. 
Crowborouyh District Water Co. (7) the 
Water Company under its speoialAct had 
been empowere d t o build a water-tower 

(7) [1899] 2 R. B. 664=68 L. J. R. B. 1009== 
81 L. T. 539=48 W. R. 63=16 T. L. R. »• 
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in a particular place; nevertheless they 
were held to be subject to the control of 
the District Surveyor, to whom they had 
to submit the plans and sections of their 
proposed water-tower before its erection. 
There was a public utility company oper¬ 
ating under its own private Act and pro¬ 
posing to build a tower in the very place 
where the Act empowered it to build it 
and yet it was held to be subject under 
the generel law affecting the neighbour¬ 
hood to the District Surveyor who had 
his duties to protect the interests of the 
public by seeing that it was a safe and 
properly constructed building. Moran & 
So?i Ltd. v Marsland (8), has also been 
quoted, another waterworks case, in 
which the company were empowered by 
their special Act to construct a reservoir 
in a particular place and yet were held 
to be subject to the general law in 
the matter of submitting their plans 

for the approval of the District Sur¬ 
veyor. 


That case is interesting because Alvers- 
tone, L. C., who presided over the Bench 
also presided over the Bench which 
decided Surrey Commercial Dock Co. 
v. Bermondsey Corporation (4). London 
County Council v. Wandsworth and Put- 
ney Gas Co. (9), is a similar case. 
London County Council v. District Sur¬ 
veyors Association and Willis (10) is an 
interesting case. There a building was 
erected by the local authority itself in 
discharge of its own statutory duties for 
the purpose of a school house which was 
approved by the Board of Education, the 
department of Government concerned ; 
and yet the Court held that the building 
required also under the general law the 
approval of the District Surveyor. In 
that case it was urged that if the local 
authority in the matter had to submit to 
the control of two other authorities the 
the Board of Education and the District 
burveyor, there might be a conflict of 
authorities But Lord Alverstone was 

that H? Ved by the ar g u “ent and said 

authority 6 u a8 , , n ° reason wfa y local 
mnntc y f Sh i 0U \ d nofc safcisf y the require- 

Cliariitn^r )0bh the 0fcher authorities. 
( hanny Cross and Strand Electricity 


(8) [1909] 1 K. B. 744=7TL~Tir^r^ 

100 L. T. 374=78 J. T. I 

(9) [1900] 82 L. T. 502=64 J P r.nn 

(10) [1909] 2 K.B. 133=78 L i. K.°B '729- 

L. T. 890=78 J. P. 291. J ‘ 


Supply Corporation v. Woodthorpe ( 11) 
is perhaps an even more marked case. 
There the Electric Supply Corporation 
wished to build a street-box for the pur¬ 
pose of their supply line* and they pro¬ 
posed to do so, as required by their Act 
in accordance with the regulations of 
the Bon'd of Trade. They obtained 
the approval of the Postmaster-General, 
as required by their Act. They also ob¬ 
tained the approval of the road autho¬ 
rity. Nevertheless the Court held that 
under the general law they were 
bound also to obtain the approval of 
the District Surveyor who had public 
interests to guard different from those 
which the other .authorities had to pro¬ 
tect. There it will be seen that there 
were four authorities concerned, who 
might have been in conflict. But Wills, 
J., when that suggestion was put for- 
waid, replied that it might bo supposed 
that the authorities were reasonable men, 
who would adjust their requirements in 
the interests of the public. Those cases 
are interesting because they concerned 
statutory bodies or public utility bodies 
woiking under private Acts of their own, 
all of which had compulsory duties to 
perform enforceable, except in the case of 
the School Board, by penalties, and in 
two of the cases there was a possibility 
of conflict between the "various authori¬ 
ties which they had to satisfy. But in 
each of those cases it was found that 
there was no inconsistency between the 
special Act and the general Act, and 
therefore the bodies concerned were sub¬ 
ject not only to the provisions of their 
special Acts, but also to the provisions of 
the general Acts. 

We need not go so far as England to 
find cases where persons are required to 
take out licenses from two authorities in 
regard to the same matter. Under the 
Arms Act,, if a shopkeeper in Madras 
wishes to sell arms and ammunition, he 
must get a license from the Commis¬ 
sioner of Police as representative of the 
Government; but he must also get a 
license from the Commissioner of the 
Corporation for storing ammunition. If 
a shop-keeper wishes to sell alcoholic 
spirits, he must get a license from the 
Abkari Department, but ho must also 
got a license from the Commissioner of 
the Corporation for storing the spirits. 

(11) [1903]~88 L. T. 772 =G7 J7P. 286^1~l7j: 

R. 551. 
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If one of the oil companies which supply 
this country wishes to have an oil-con¬ 
tainer for anything over 500 gallons of 
petroleum, it must get a license from 
the Government under the Petroleum 
Act. But if it wishes to have a con¬ 
tainer within the limits of the City of 
Madras it must also get a license from 
the Commissioner of the Corporation. 
That instance perhaps illustrates best 
the necessity for such double control. It 
is possible that one of the oil companies 
might acquire a strip of land along the 
Marina and propose to build there a 
number of huge oil containers. The 
authorities concerned under the Petro¬ 
leum Act might issue a license for that, 
having first assured themselves that the 
containers and the installation would be 
safely constructed and would cause no 
danger to the public. But the Commis¬ 
sioner of the Corporation, if he was 
asked for a license for storing oil in 
those containers, would very properly re¬ 
fuse to grant it, refuse to allow a row of 
huge and hideous containers to be 
built upon the edge of the Marina and so 
spoil one of the great attractions for 
which this city is famous all Ovmr the 
world. He would then be acting under 
the powers given to him by the City 
Municipal Act for the general comfort 
and convenience of the inhabitants of 
Madras. There is nothing inconsistent 
in the sanction of two authorities being 
required in cases such as that. 

But if Sir Kamaswami Ayyar is not 
able to satisfy us that in this case we 
have a special Act or anything equiva¬ 
lent to a special Act in conflict with a 
general Act, he is prepared to go almost 
to the other extreme and has urged in 
another part of his argument that, so far 
from being a special Act, the Electricity 
Act is a code containing the whole law 
on the subject of electricity in such a 
comprehensive way that those who got 
licenses under the Act are free from the 
control, of any other law or authority in 
respect of their operations, buildings, ma¬ 
chinery and apparatus, lhat, I think, is 
a contention very difficult successfully to 
maintain. To begin with, the Electricity 
Act does not purport to be a code. It 
does not oven purport to be a consolidat¬ 
ing Act like the Arms Act, the Abkari 
Act or the Petroleum Act. It is an Act 
to amend the law relating to the supply 
and use of electrical energy. So far from 


being obviously complete in itself, as I 
have mentioned, a great deal of time was 
spent before us in trying to ascertain 
whether a license issued under this Act 
can extend to generating station and 
whether, as I have assumed, a license 
under the Act can be held to include a 
license to generate electricity. It is 
quite clear that the Act is directed to the 
supply and use of electricity and not 
primarily to generation. If we examine 
the Act, I think it is clear that it is not 
intended to be a comprehensive Act and 
to include everything concerning the 
generation, supply and use of electric 
energy. 

If a man wishes to establish a station 
to generate electricity for his own 
domestic or industrial purposes or 
for conducting scientific experiments, he 
does not require any license under the 
Act whatever. In my opinion the Act 
can in no sense be described as a “code,” 
unless we use that word as meaning an 
Act including all the provisions which 
the legislature has thought it necessary 
to enact on any particular subject, whe¬ 
ther those provisions are very restricted 
or very comprehensive. Speaking for 
myself, I see no purpose in using the 
word “code” in that sense. What is more 
interesting and noticeable about the 
Electricity Act is that there are no 
words in it such as those I have mention¬ 
ed in the Railways Act—“notwithstand¬ 
ing any other enactment * in force” or 
anything of that sort. There is nothing 
explicit in the Act to show that it was 
intended to exclude the operation of any 
other Act. It will be seen that there is 
nothing in the Act to show what kind of 
machinery may be used in the generation 
of electrical energy, what kind of ap¬ 
paratus may be used in connexion with 
the motive power selected, or what 
authority is to control the use of that 
machinery or the use of that apparatus 
except S. 37 (2) (f), which empowers the 
Governor-General in Council to make 
rules for the whole or any part of British 
India for the protection of persons and 
property from injury by reason of contact 
with, or the proximity of, or by reason of 
the defective or dangerous condition of, 
any appliance or apparatus used in 
generation. Sir Ramawsami Ayyar sug¬ 
gests that that rule-making power ex¬ 
cludes the control of any local or other 
authority. I cannot agree with him. 
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The power to make general rules for the 
whole of British India or any consider¬ 
able part of it cannot make local con¬ 
trol and the consideration of immediate 
local conditions unnecessary. We are 
asked to suppose that, because in their 
license the Electric Company are em¬ 
powered to have a generating station 
somewhere within the limits of Madras, 
they are free from the ordinary control 
of the local authority in respect of the 
steam-boiler which they use to provide 
motive power for generation. It is the 
steam-boiler with which wo are concer- 
neJ in this case. We have ascertained 
that, in spite of this suggestion that the 
Electricity Act is a code complete in it¬ 
self, which excludes the operation of all 
other Acts and authorities, this very 
steam-boiler is rogularly inspected by 
the Inspector of Boilers under the 
Boilers Act; and it has not been sug¬ 
gested to us after the discovery of that 
fact that the Boilers Act does not apply 
to this boiler. Under the Boilers Act 
no one is allowed to use a boiler 
of more than five gallons in capa¬ 
city until it has been examined by the 
Inspector of Boilers and a certificate has 
been obtained from the Chief Inspector 
of Boilers fixing the pressure up to which 
it may be used. A license under the 
Electricity Act. is subject to the control 
of the Boilers Act in that way just as 
every one else is. But it is impossible to 
fit in with the theory that the Electricity 
Act and the license issued under it have 
the effect that those who get the license 
are exempt from the control of any autho¬ 
rity un ler any other Act. Nor can it be 
supposed that, if the Electricity Company 
now wished to extend their generating 
station by raising another building, they 
could ignore the building regulations, to 

which 0very ° n 0 Qlso in Madrag ig subjocfci 

th vt, they could raise the building to any 
height they liked, could make it overhang 

Lrv ’"' ay ’ °° llld *8"°™ all sani- 

y regulations, or so arrange that the 

the mun buildin 8 WBnt ' not into 

a pubTio 3 8ySt6m ° f drainS ' but int ° 

1 can 800 n° reason whatever for sun 
posing that, because the Electric Company 
havo got a license under the Electricity 
Act, they are free from the building 

regulations in such matters. Nor can it 
be suggested reasonably that, if they 
chose to give up steam as their motive 
1931 M/21 & 22 


power for generation and to install petrol- 
engines for that purpose, they could store 
petrol to any amount for their engines 
without obtaining any license for doing 
so. Nor can wo suppose that, because 
this boiler is often subject to the inspec¬ 
tion of the Inspector of Boilers, the con¬ 
trol of the Commissioner of the Corpora¬ 
tion under S. 288, City Municipal Act, 
is excluded. The Inspector of Boilers 
looks to the safety of the boiler. Pie has 
to see that it is in proper working order 
and has to see that it is not used at an 
excessive pressure. But the Commis¬ 
sioner of the Corporation in the interests 
of the public, may have other matters to 

look to. Under the section he may re¬ 
fuse to givo permission for the use of a 
boiler if in his opinion its position is 
objectionable. If, for instance, the boiler 
was put close to a public highway with¬ 
out any wall between it and the road, 
so that, when the furnance was open', 
sparks might lly out on to passing carts, 
the Commissioner might very reasonably 
say that that position was very objec¬ 
tionable, though the Inspector of Boilers 
thought it quite safe from his point of 
view, as the boiler was not likely 
to explode. Under S. 288 (3) the 
Commissioner is empowered to insist 

i % • . , in connexion with 

any steam boiler in the city shall be of 
such height and dimensions as he may 
nx. That may be a most important point 
as, if the chimney from the furnace of 
this boi or were too low, it might happen 
that in the prevailing winds smoko from 
the chimney would blow regularly every 
afternoon into a mosque or into a fruit 
market. The control of the Commissioner 
would bo very necessary in the interests 
of tho inhabitants of Madras, or those of 

., j, , # i, i . li circum¬ 

stances. 1 hero is therefore nothing un¬ 
reasonable in this boiler being subject to 

i' 0 9 J° K n ? °{ r tho . Commissioner under 
o. 288, City Muncipal Act. 

Finally it has been suggested, as in the 
other case, that the Commissioner might 
exercise his powers in connexion with 
fc ns boiler in a perverse and unreason¬ 
able way and so bring tho operations of 
the Electric Company to a standstill. In 
regard to that it may be noticed that, if 
the Electric Company had proceeded 
under the City Municipal Act in the first 
instance, they would have obtained the 
permission cf the Commissioner before 
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the boiler was put up and so there would 
have been no likelihood of their opera¬ 
tion being broken off by any order of the 
Commissioner. But apart from that the 
• contention that the Commissioner might 
act in an arbitrary and perverse way so 
as to bring the operations of the Electric 
Company to a standstill is in my opinion 
of no weight whatever. Apart from the 
facts that his powers are given to him 
for regulation, not for prohibition, that 
he has to give reasons for his orders and 
that there is an appeal againsChis orders, 
the possibility that he might act per¬ 
versely is no reason for questioning his 
powers. The dhobies of Madras perform 
services for the citizens of Madras at 
least as important as the service per¬ 
formed by the Electric Company. Most 
people, I suppose, would agree that it is 
more essential to have clean clothes 
than to have electric light. The dhobies 
of Madras might very well think that 
they carry on their occupation by a 
higher right than a license fro n the 
Government, that they do so by custom, 
tradition, birth and caste. But if they 
were to refuse to submit to the control of 
the Commissioner under S. 287, City 
Municipal Act, on the ground that they 
feared that the Commissioner might be 
so perverse as to prohibit them from 
washing clothes within the City of 
Madras at all, would anyone listen to 
them for a moment ? All of us are sub¬ 
ject to various authorities. We cannot 
escape submission to those authorities by 
saying that we fear that the powers of 
the authorities will be abused. If that 
were allowed, all Government and ad¬ 
ministration would b9 at an end. 

In my opinion there is nothing incon¬ 
sistent between the Electricity Act or the 
license issued under it to the Electric Com¬ 
pany and the City Municipal Act in res¬ 
pect of the boiler with which we are con¬ 
cerned, and there is no reason to suppose 
that the Electric Company are exempt 
from the control of the Commissioner of 
the Corporation under S. 288, City 
Municipal Act. In my opinion this 
appeal also should be allowed with costs 
throughout, and a declaration should be 
made that the Electric Company are not 

entitled to use the steam-boiler in their 
generating station without obtaining the 
permission of the Commissioner of the 
Corporation under S. 288, City Munici¬ 
pal Act. 


In each of these appeals the Advocate's 
fee allowed will be Rs 250. 

L. A. P. No. 265 of 1927. 

Anantakrishna Ayyar, J. — I agree. 
It is enough for the disposal of this 
particular appeal to consider the provi¬ 
sions of the Tramways Act. The argu¬ 
ment in the lower Court, as far as I could 
see, did not proceed after having due 
regard to the special provisions of the 
Tramways Act. The two cases seem to 
have been argued on a common basis, 
namely, whether when a special Act 
contains provision and confers special 
powers, they could be taken to be in any 
way affected by the general powers con¬ 
ferred upon another body by a later 
general Act. That is the question which 
will have to be discussed in detail in the 
connected appeal. For the purpose of 
disposing of this appeal, as was pointed 
out by my learned brother, it is unneces¬ 
sary to discuss this question. However 
convenient it might be for the tramway 
authorities to own and possess work¬ 
shops of their own, the Act, for reasons 
bsst known to the legislature, has not 
provided for workshops to be necessarily 
owned by tramway companies as part 
and parcel of their undertaking. That 
being so, the basis of the distinction 
which the learned advocate for the 
Tramways Company sought to rely upon 
fails. It is unnecessary for the purpose 
of disposing of this appeal to say more 
on this particular point. I may however 
say, as the question has been very fully 
discussed before us in the connected 
appeal, that even if I should be mistaken 
in my above view regarding the Tram¬ 
ways Act, there is nothing in that Act 
which, in my view, would preclude the 
application of S. 287, City Municipal Act. 
There is really nothing inconsistent in 
the provisions of the two Acts on the 
point now before us. As I propose to say 
something on the rules governing the 
applicability of a special law in re¬ 
lation to a later general enactment in 
the connected appeal, I do not think it 
necessary to say more at this stage. I 
agree that the appeal should be allowed : 

I also agree to the form which the decree 
is to take in this particular case. 

L. P. Appeal No. 264 of 1927. 

Anantakrishna Ayyar, J. —I agree 
that this appeal should be allowed. The 
question that arises in this case is 
whether the Madras Electric {Supply , 
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Corporation, hereinafter called, for 
purposes of this judgment, the Com¬ 
pany, should take the permission of 
the Commissioner of the Corpo¬ 
ration of Madras in connexion with 
a steam-boiler which the company has 
installed in its workshops and generat¬ 
ing stations at Basin Bridge. The learned 
City Civil Judge, and . on appeal the 
learned Judge of this Court, both held that 
the company was not bound to take the 
permission of the Commissioner under. P. 
288, City Municipal Act. It was argued 
by'the learned advocate who appeared 
for the appellant, the Municipality, first, 
as a sort of a preliminary objection, as I 
understood him, that the Electricity Act 
deals only with the supply of electrical 
energy and not with the generation there¬ 
of and accordingly the boiler admitted 
to be installed for the purpose of gene¬ 
rating electrical energy could not pos¬ 
sibly dome within the scope either of the 
Act or of the license which the company 
has got from the Government under the 
Electricity Act. If this objection is sus¬ 
tained, then straightaway the appeal has 
to be allowed. I may mention that 
this objection was not taken either in the 
lower Court or before the learnod Jud"e 
on appeal. 


The provisions of the Electricity Act 
have to be carefully examined for the 
purpose of deciding whether there is 
really anything in the objection. No 
doubt the preamble of the Act speaks of 
the supply and use of electrical energy, 
but I do not think that that should^e 
taken to be conclusive of the matter, 
though I cannot say the Act is very 
clear, yet, having regard to the various 
sections of the Act to which our atten¬ 
tion was drawn by the learned advocate 
for the company (respondent), I do not 
think that this appeal should be allowed 
on such a narrow ground as the one sug¬ 
gested by the learned advocate for the 
appellant. Ss. 7, 32, 33, 34 and 37, among 
other sections of the Act, deal with gene¬ 
ration of electrical energy; and there are 

prov 1910I?3 ln thQ Acfcj . n cagog whQr0 the 

license is revoked, as to whether the 
goneiating station also passes to the pur- 
chaser to whom the property may be 

sold, he policy of the Act being that in 

the absence of a declaration that the 
genoratmg stat.on should not be taken 
to be part of the undertaking, it would 
pass. 8. 37 which empowers the Gover- 
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nor-General to frame rules also refers to 
rules that might be made with reference 
to the generation of electrical energy. 
Further there is the definition of the 
word “ works ” in S. 2, Cl. (n). “Works” 
includes any building, machinery etc. and 
though it would have been more satis¬ 
factory if the Act had been more explicit 
regarding generating stations also, I 
think, having regard to the observations 
of Scrutton, L. J., in Farnworth v. Man¬ 
chester Corporation (12) at p. 541, that 
the word works’ include buildings, and 
therefore in such cases, should be^ taken 
to include generating stations also in tho 
absence of anything contrary. Tho fol¬ 
lowing are the observations at p. 541: 

" Tho company could construct such works 
(which include buildings and generatin'' 
stations) as were necessary and incidental to 
such supply.” 

Tlie heading of the English statute 
which was the subject of discussion in 
the English case was also similar to the 
heading and preamble of tho Indian Act, 
namely for the supply of electrical energy 
etc. On the whole, I have come to the 
conclusion that I should not uphold the 
preliminary objection and dispose of the 
appeal on that basis only. I therefore 

propose to proceed to consider the appeal 
on its merits. 

Another point was raised by the 
learned advocate for the appellant, name¬ 
ly that as the Electricity Act on 
which the company relies is an Aot of 
1910 whereas the City Municipal Act is 
one of 1919, the later Act should be 
taken to overrule the provisions of the 
oarlior Act, and that without consider¬ 
ing anything else for the purpose of dis¬ 
posing of this appeal, tho earlier Act 
should, if I understand him properly, be 
ignored. I do not think that this is a 
proposition to which I can accede. Vari¬ 
ous decisions were brought to our notice 
by the learned advocate for the respon¬ 
dent where the Courts had to consider 
the effect of two Acts, one special but 
earlier Act and a second, a general but 
later Act; and the mere circumstance 
that the general Act was one of later 
date has not been held in any of the 
cases to conclude such a question. I 
therefore think that the second point on 
which the learned advocate for the ap¬ 
pellant relied is also not sustainable. 


(12) [1929] 1 K. B. 533. 
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A third point was raised by him, and 
it turned on the provisions of the City 
Municipal Act. The learned advocate 
drew our attention to various sections of 
the Municipal Act which contains exemp¬ 
tions either in the case of certain per¬ 
sons or in the case of particular kinds of 
property from taxation, lie drew our spe¬ 
cial attention to Ss. 101 and 102 and ob¬ 
served that under S. 102 the Madras Port 
Trust, which under a prior Act enjoyed 
exemption from taxation, has been 
brought in, though made liable only to 
pay a lower rate of tax. But I think that 
such considerations, though relevant, are 
not in any way conclusive of the real 
question before us which has to be deci¬ 
ded on a reference to the particular pro¬ 
visions relevant to the case. Again it 
cannot be said that, because the Electri¬ 
city Act contains certain provisions autho¬ 
rizing the company to break open high¬ 
ways for particular purposes, their powers 
are confined only to the same and that 
they enjoy no other rights under the Act. 
As 1 said, all this would be of use in 
construing the particular provisions of 
the Acts which are alleged to be con¬ 
sistent or inconsistent with each other, 
but by themselves these considerations 
would not be conclusive on the question 
before us. 

On the other hand, on the side of the 
respondent company the learned advo¬ 
cate argued that, becauso certain obliga¬ 
tions wore imposed upon them by statute 
therefore it must be taken that all inci¬ 
dental and subsidiary rights which they 
should have for the purpose of properly 
exercising their operations with a viow 
to discharge their obligations should be 
taken to have been preserved to them and 
not in any way affected by any other 
enactment. He drew our attention par¬ 
ticularly to S. 3, sub-Cl. (l), S. 4, sub- 
Cl. (11), S. 22 and S. 42 among others, of 
the Electricity Act. It is true that obli¬ 
gations are imposed on the compauy by 
tho Act and by the license, but the mere 
fact that certain obligations are imposed 
and oven penalties attached for the non- 
fulfilment of those obligations does not 
in my opinion, freo them from obligations 
imposed by other enactments, if on a pro¬ 
per construction of such other enactments 
tho Court comes to tho conclusion that 
they are liable to those other obligations 
also. Tho existence of such obligations 
does not necessarily give them a free 


exemption from provisions of other Acts 
which have operation over a particular 
locality or over the people inhabiting or 
carrying on operations in a particular 
place. No doubt in construing any parti¬ 
cular provision on which the decision of a 
case might turn, it would bo legitimate 
to have this consideration also in view, 
but it should not be taken to be in any 
way conclusive of the question Similarly, 
another argument was advanced by the 
learned advocate for the respondent that 
the Electricity Act should be taken 
to be a code in itself and that the rights 
and liabilities of the parties should be 
adjudicated upon only on the basis of the 
provisions contained within the four cor¬ 
ners of the Code and the rules framed 
thereunder. I am unable to agree. It is 
not necessary for me to go through the 
ground covered by the judgment of my 
learned brother on this point. The ad¬ 
mitted existence of control under the 
Boilers Act appealed to me in this con¬ 
nexion. On going through the Electri¬ 
city Act, I find that the Act does not 
make provision for many things for which 
one would expect provision to be made in 
the Act if it was intended to be a code; 
for the essence of a code is to be exhaus¬ 
tive. As I said, this was a new argument 
suggested by the learned advocate fon 
the respondent before us, and for the 
other reasons given by my learned 
brother, I do not think that we must 
proceed on the footing that the rights 
and liabilities of the parties are governed 
only by the provisions of the Electricity 
Act and the rules framed thereunder and 
by no other enactments outside the same. 

Having now noticed the preliminary 
argument so to speak, urged by the 
learned advocates who appeared in the 
case for either side, I proceed to discuss 
tho real question that arises for decision. 
Before doing so I may state that the 
general rule of construction of statutes 
contended for by the learned advocate 
for the respondent is not open to ques¬ 
tion. The learned advocate for the ap¬ 
pellant does not question the rule and a 
reference to legal authorities makes it 
absolutely"cloar that tho rule contended 
for by the respondent has been taken to 
be the rule in existence from very early 
tiraos. Tho learned advocate for the res¬ 
pondent leforred us to a case in Darker 
v. Edgar (13), the particular passa ge he 
[13) [1898] A. C. 718. 


1931 Corpn. op Madras v. Madars Electric Tramways Ltd. Madras 165 


referred to being at p. 754. It is a judg¬ 
ment of the Privy Council; Lord Hob- 
house remarked as follows: 

*' The gener.il maxim is gcneralia spectalibus 
lion deroijant. When the legislituro has given its 
attention to a separate subject and made provi¬ 
sion for it the presumption is that a subsequent 
general enactment is not intended to interfere 
with tho special provision unless it manifests 
that intention very clearly. Each enactment 
must be construei in that respect according to 
its own subject-matter and its own terms. ” 

Speaking with reference to this prin¬ 
ciple. Turner, L. J., observed as follows 
in Trustees of the Birkenhead Docks v. 
Birkenhead Dock Co. (14): 

The rule seems to bo a very ancient and 
settle! principle of law. That appears to be 
tho rule as Laid down by the learned Jcnkyns, 

. * 1X1 Sir Foulko Grevil’s case ( reported 
in his work callei Eight Centuries of 

v>°m° rl8 Century, Cisc 41, n. 

1-0). Although tho principle of law is not 
open to any doubt, difficulty often arises in 
its application to particular cases.” 

In this case no reference is mado to 


any steam-boiler in the Act, or in tin 
license granted to tho company. Reli 
ance is placed by the company on claust 
7 U) of its license which is to the follow 

ing eflecfc: “ The generating station i< 

to be within the area of supply. ” J : 
I understood correctly the argument o. 
tho learned advocate for the respondent 
on this point, his argument seems to be 
this: the Electricity Act is a special 
Act; the license is given un ler that Act; 
the license must be taken to incorporate 
all the relevant protions of the Act intc 
it, the license states that the generatin' 1 
station is to be within the area ol 
supply. Under R. 4 the area of supply 
is practically the whole of the City of 
Madras; therefore it was argued that 
this gives the company an unrestricted 
right to erect a generating station any¬ 
where within the twenty or thirty 
square miles of Madras, and for that 
purpose to install steam-boilers any whore 
• it liked within that area. In support of 
this position certain English and Indian 
decisions were referred to. 

relianpo° half ° f , tho res P° n dents great 
deotion"^ PlaCed on »>>«■ English 

iZTnsszu* «**»« 

?;»«'(«• cJzT’c.ZT: 

School Board for London (3), and Surrey 
Corporation (t). In the j 8t 

~ (l4) o 


cases a railway company had obtained 
statutory powers to make an under¬ 
ground railway with all necessary works 
connected therewith and to take and 
use such of the lands delineated on the 
deposited plans as might be required for 
that purpose. The company built a 
station which was found necessary for 
the purposes of the railway within the 
limits of deviation, a part of which pro¬ 
jected beyond the general line of build¬ 
ings in the street. It was held that 
S. 75, Metroplis Management Act of 
1862 did not apply. Lindloy, L. J., . 

obsorvod at page 521 as follows: 

Upon tho true construction of tho special 
Act, it is impossible to read the special and tho 
general Acts together in such a way as to make 
them hannonixo. Tho limit set by the Act of 
Parliament is set geographically by the lines 
delineated on the deposited plans, and is set 
also by the conditions that every structure 
shall be necossvry for the purposes of the un- 
dert iking.” 

Fry, L. -T., observed at p. 525: 

‘It is obvious therefore to my mind that that 
clause (in the special Act) is inconsistent with 
tho general statute. ” 

Similarly, Lopes, L. J., remarked at 
p. f 526. 

I think that the construction which I put 
upon this section makes it inconsistent with 
tho general statute. ” 

Holding therefore that the provisions 
of the special Act were inconsistent with 
the provisions of the general x\ct, the 
Court held that the special Act prevailed. 

In London County Council v. London 
School Board (3) it was held that the 
statutory powers to erect a school on a 
particular site was inconsistent with the 
application to that building of the provi¬ 
sions of the Metropolis Management and 
Buildings Act ( Amendment Act ) 1876 
forbidding tho erection, without tho ’ 
consent of the Metropolitan Board of 
Works, of any building, wall or fence, 
within twenty foot of the centre of a 
highway. There, too, the Court hold 
that where thoro was an inconsistency 
between a special Act and a general Act, 
the special Act should prevail. 

In the third case, Surrey Commercial 
Dock Co. v. Bermondsey Corporation (4) 
it was hold that where a dock company 
obtained statutory authority to make 
certain alterations - in their dock pre¬ 
mises, and it became necessary as ancil¬ 
lary to those alterations to demolish a 
certain .workshop and erect another in 
its place, it was not necessary to give 
notice to the local authority cf their 
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intention to erect the new workshop: 
the Court held that the interference and 
control involved in S. 76, Metropolis 
Management Act was inconsistent with 
the powers conferred upon the dock 
company under their special Act. 

These cases were considered in a later 
case reported in Moran k Son Ltd. 
v. Mar si and (8). A water company was 
empowered by a special Act to make 
and maintain in the lines and situation 
and according to the levels shown on the 
deposited plans and sections, the reser- 
. voirs. . . . and other works for collecting 
and distributing water. The company 
built two big reservoirs under powers 
given to them by the Act. Under the 
London Building Act the builder or other 
person causing or directing the work to 
he executed shall serve on the District 
Surveyor a building notice respecting 
the building or structure or work. The 
District Surveyor was bound to super¬ 
vise any building or work affected by 
the provisions of the Act for securing 
the due observances of the provisions 
of the Act and bye-laws. Some 
particular buildings were exempted 
from the operations of the Act. The 
question arose whether it was the duty 
of the District Surveyor to supervise the 
construction of these reservoirs and 
whether he was entitled to the fees 
specified by the London Building Act 
for such supervision. The Magistrate 
observed as follows at p. 748: 

I do not seo anything inconsistent between 
the powers of the water works company and 
the powers of the surveyor under the Buildiug 
Act, and I accordingly m iko an order for pay¬ 
ment of the sums 'claimed by the District 
Surveyor. I have arrived at this conclusion 
> in consequence of the decisions of the T udge 
of the High Court in the cases reported in 
London County Council v. Wandsioortli and 
Putney Gas Company (9), Charing Cross and 
Strand Electricity Supply Corporation v. 
Woodtliorpc (11) and Whitechapel Board of 
Works v. Croio (15).” 

On a case stated by the Magistrate, the 
Court upheld his view. Lord Alverstone, 
C. J., after noticing City South London 
By. Co. v. London County Council (l) and 
London County Council v. London School 
Board (3), and distinguishing them, pro¬ 
ceeded to observe as follows, with re¬ 
ference to Surrey Commercial Dock Co. 
v. Bermondsey (4): 

“ There tho dock company had special statu¬ 
tory powors to construct certain works, and I 

(15) flOOl) 94 h. T\ 595=65 J. P v 549=19 
Cox. C.C. 700=17 T. L. R. 4G9. 


will assume that the deposited plansdidnoo 
specify in detail the mode in which those works 
were to be constructed. Ia carrying out those 
works it became necessary, as ancillary there¬ 
to, to demolish a workshop and to erect a new 
workshop in its place. The question arose 
under S. 76, Metropolis Management Act, 
which provides for notice to be given to the 
local authority before beginning to lay down 
or dig out the foundations of any new house 
or building or to rebuild any house or building. 

I was a party to that decision, and we held 
that the interference and control involved in 
S. 76, General Act, were inconsistent with the 
powers conferred upon the dock company bv 
the speicial Act and that therefore ‘ the 
dock company need not give notice to the 
local authority of their intention to erect the 
new workshop. We did not rely solely upon 
the section of the special Act which gave tho 
company power to construct the works, but, 
taking that section with other sections in the 
Act, we thought that the provisions of S. 76, 
General Act were inconsistent with* the powers 
conferred upon the company by their special 
Act. The question therefore before us is whe¬ 
ther S. 5, Special Act of 1894, which gives power 
to water company to make and maintain 
the reservoirs is inconsistent with the supervi¬ 
sion of the District Surveyor under the London 
Buildings Act of 1894. In my opinion it is 

Tho learned Chief Justice made the 
following further observations with re¬ 
ference to the other English cases quoted 
before him: 

It cannot be put higher than the provi¬ 
sional order authorizing the construction of 
the street box under the foot pavement in the 
street in tho three cases I have mentioned in 
the earlier part of this judgment (Law Times 
cases), where the requirements of the Board of 
Trade and of the Postmaster-General had to 
be complied with. In those cases this Court 
was of opinion thit there was nothing in the 
control given to the Boird of Trade and to the 
Postmaster-General which ousted the right of 
supervision given to District Surveyor. We 
are bound by those cases and they seem to me 
to be indistinguishable from the present case.” 

Bigham, J., remarked at p. 758 as 
follows: 

“ Under S. 138, London Building Act, every , 
building or structure shall be subject to the 
supervision of tho District Surveyor. I do not 
feel disposed to place any limitation upon 
those words, unless the provisions of the special 
Act are inconsistent with tho supervision of 
the District Surveyor over the' particular 
work. I cannot find anything in tho special 
Act which is inconsistent with tho application 
of that section to the construction of these re¬ 
servoirs. As therefore there is nothing incon¬ 
sistent therewith in the Special Act, and as 
the London Building Act applies to all buil¬ 
dings and structures, it is the duty of the Dis¬ 
trict Surveyor under the Act to supervise the 
construction of the reservoirs, .and ho is entitled 
to fees for tho work of supervision.” 

Walton, J., agreed and made the fol¬ 
lowing observations at p. 759: 
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It is then said th.\t even if there are cer¬ 
tain requirements of the London Building Act, 
1894, which wilt prima facie apply to these 
reservoirs, still the provisions of the special 
Act, under which tho reservoirs were construc¬ 
ted, are inconsistent with tho supervision of 
the District Surveyor, and that therefore 
tho sections of tho general Act relating to tho 
supervision of tho District Surveyor do not 
apply. 1 have not myself seen anything in tho 
special Act which is inconsistent with the re¬ 
quirements I have referred to. There seems to 
mo to bo nothing in the special Act which pre¬ 
vents tho sections of the general Act relating 
to supervision from applying to tho construc¬ 
tion of these reservoirs. It is not our provinco 
to consider whether the supervision of the Dis¬ 
trict Surveyor in a case like tho present is 
useful or necessary for the protection of the 
public. We have only to consider whether 
the case comes within the Act, and, in my 
opinion, it does.” 

On behalf of the appellant we were 
referred to (Jckfield Rural Council v. 
Crowborough District Water Co. (7) Gal¬ 
braith Brothers v. Dicksee (16), Moran 
& Son Ltd. v. Mar stand (8) and London 
County Council v. District Surveyors' 
Association and Wallis (10). 

In (Jckfield Rural Council v. Crow- 
borough District Water Co. (7) a water¬ 
works company by a special Act was em¬ 
powered to erect and maintain a water 
tower in a specific place. Under S. 157 
General Public Health Act, by-laws 
were made by which any persons in¬ 
tending to orect a building should give 
the local authority notice of his inten¬ 
tion and of the date on which the build- 1 
ing was to be commenced, and also deliver 
to them plans and sections of it, and a 
description of the materials with which 
it was to be constructed. The Court 
hold that the Water Works Co. were 
bound to comply with the by-laws made 
by tho local sanitary authority. Ridley, 
J., was one of the members of the Court 
which decided this case and some of the 
other cases relied on by the appellant. 

A few sentences from the judgment of 

e earned Ridley, J. show the roason- 
ln S „ learned Judge for his decision: 

Sl.ccHTA c r t°h^ r0n fi‘ ' VatCr Co - under S - 25 . 

Act 'l8?5 riCt I 0 Z"ot' U "-^ r th ° Htal& 

Company* JrTjt u* 

(16J 


had authority under tho special Act, to put 
up the tower they might put it up as they 
chose. I cannot accept that view. The pre¬ 
cise effect of the special Act is to give them 
power to put up in another person's field a 
water tower, that is they had power to put up 
the Lower in that field as though the land was 
their own They required a statutory power 
in order to enable them to take and use tho 
land. When they had got as far as that, they 
were, in my opinion, in no better position than 
the private owner who, along with them and 
all others, must, unless specially exempted by 
some statutory provision, comply with the 
provisions of tho Public Health Act, under 
which Act the local authority may make by¬ 
laws with respect to tho commencement and 
construction of new buildings. It was con¬ 
tended for the respondents that they were not 
bound by tho by-laws, and that the Public 
Health Act, 1675, did not apply to them bo- 
cause it was not incorporated with their special 
Act. ..... But it does not follow that, be¬ 
cause the Public Health Act, 1875, is not in¬ 
corporated with the special Act, the water com¬ 
pany are not bound, like everybody else, by the 
provisions of the earlier Act. ’ If the directors 
of the Water Company were, in putting up their 
water tower, to commit a breach of tho cri¬ 
minal law, it could not be contended that tho 
criminal law did not apply to them ; vet the 
argument put forward on their behalf’ must 
mean that no Act of Parliament beirs upon 
them at all unless specially mentioned in their 
special Act. The roal question is whether, 
under S. 93, Water Works Clauses Act, 1847, the 
\\ater Company are protected against tho provi¬ 
sions of the Public Health Act, 1675, or are sub- 
joct to those provisions. I am of opinion that 

ttie Water Company are not exempted from the 
provisions. ” 

Again, at p. 671 the learned Judge 
proceeded to observe as follows : 

The principle laid down in tho coses cited 
comes to this, that if there is an inconsistency 
between a special Act and a general Act tho 
provisions of the special Act are not overridden 
by those of tho general Act. ” 

His Lordship quoted City & South 
London Ry. Co. v. London County Coun¬ 
cil (1) (the railway case), and observed 

with reference to that case as follows 
at p. 672 : 

Tll k e C°nrt of appeal hold that the powers 
gi on by the special Act were inconsistent with 
those given by the general Act, and on that 
ground they hold that the County Council 

could not interfere with the building’ I think 

it >€ clear that but for that inconsistency tho 
decision would have been otherwise. Thero is 
no such inconsistency in the prescul casei Tho 
power given to tho Water Company is to put up 
a water tower in a particular field—nothing 
inoro. If tho District Council had required that 
it should bo put up in another field they would 
have required something inconsistent with the 
power given to tho Water Company by their 
special Act. What tho County Council did in 
fact require did not affect tho powers of the 
Water Company under their special Act.” 

Ifc must be noted in connexion with 
this case that the Water Company in 
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question was bound to supply a certain 
quantity of water to the area concerned, 
and yet it was held that the water 
company was subject to the provisions 
of the Public Health Act, and bound to 
give notice as required by the by-laws 
and supply plans, etc., to the local autho¬ 
rity in connexion with any building 
which the Water Company might put up 
in carrying out its work, and discharg¬ 
ing its obligations. 

In my opinion this last case is very 
similar to the case we have to decide, 
and adopting the reasoning of Ridley, J., 
we have to hold that the respondent is 
subject to the provisions of S. 2S8, City 
of Madras Municipal Act. The decision 
in Uckfield Rural Council v. Crowborough 
District Water Co. (7) has been followed 
in the two cases reported in the English 
Law Times mentioned already. 

Having examined the provisions of 
the Electricity Act, the license given 
to the respondent, and the provisions of 
the City of Madras Municipal Act, it 
seems to me that there is no inconsis¬ 
tency in applying S. 288, City of Madras 
Municipal Act, to the respondent. I do 
not understand that the plans deposited 
by the respondents mentioned anything 
about any steam-boiler, or about the 
position in which it was to be installed. 
The reasoning adopted by the English 
Courts in the cases cited on behalf of 
the respondent do33 not, in my opinion, 
apply to the present case. The position 
of a railway company, authorized by its 
special Act to put up any buildings neces¬ 
sary for their purposes in the place 
covered by the lines marked in the plan 
deposited, is different from the position 
of the respondent who is only bound to 
have the' generating station within the 
City of Madras (a rather wide area), and 
not on any specified plot. The respon¬ 
dent’s case is also different from the case 
of an authority entitled to put up a 
school building on a particular plot. 
The present case would seem to be 
similar to the class of cases decided by 
Ridley, J., referred to above. I may also 
observe that the circumstance that the 
plan deposited might show the necessity 
for a building and even its position 
would not nocossirily lead to the in¬ 
ference that all outside supervision under 
general Act is necessarily exoluded. I 
may in this connexion quote the follow¬ 
ing passages from the judgment of Lord 


Alverstone, C. J., in Moran & Son Ltd . 
v. Marsland (8). At p. 755 it was 
observed : 

“ It was suggested that tho deposited plaus 
gave such a description of the reservoir as to 
render tho supervision of the District Surveyor 
unnecessirv, inasmuch as they indicated hiow 
the work was to be carried out. We ha.ve seen 
the deposited plans, and they seem to us to 
contiiu nothing moro than what ordinarily 
appears upon such plans, such as the site, 
levels and size of the reservoir. They do not 
prescribe, for instance, how tho resorvoirs are 
to be constructed, tho quality of the bricks, 
stone or other materials, or how these mate¬ 
rials are to bo bonded or put together, nor do 
thov contain any provisions for the svfoty of 
the public. Therefore the case raises the simple 
question whether the mere statutory power to 
construct a work such as a reservoir is of itself 
sufficient to oust the application of thoso 
provisions of the Loudon Building Act, 1891, 
which rolate to the supervision of the District 
Surveyor. Speaking for myself I have no 
doubt that some of tho things which have been 
mentioned to us—such, for instance as the 
thickness of the concrete, the quality of the 
mortar, and the mode of binding the materials 
together—require careful supervision. and 
I have no doubt that proper supervision is 
given by competent engineers. But I can see 
nothing iu tho special Act to show that the 
supervision which must bo exercised by tho 
engineers is to supersede the supervision of the 

District Survevor. ” 

* 

In Verr all Tn re ; National Trust for 
Places of Historic Interest or Natural 
Beauty v. Attorney-General (17) at p. 108, 
Astbury, J., observed that 

“A private Act cannot exclude application 
of public Acts unless and to the extent that 
the powers are expressly excluded or rendered 
impossible of application bv necessary implica¬ 
tion.” 

In Halsbury’s Laws of England, Vol, 
27, the law on the point is stated as fol¬ 
lows in para. 322, at p. 169: 

“Whore in the same or a subsequent statute 
a particular enactment is followed by a gene¬ 
ral enactment and tho latter taken in its most 
com jrehonsive sense would overrule the 
former, tho particular enactment is operative 
and tho general enactment is taken to affect, 
only those other parts of tho particular enact-' 
ment to which it may properly apply.” 

In part. 362 at p 186, it is stated that: 

“A special statute containing no provisions 
inconsistent with a general statute is how¬ 
ever controlled by the latter ovon if this is not 
expressly incorporated.” 

It'is dear that similar cases have ari¬ 
sen in England with reference to dis¬ 
putes arising between companies which 
are in the position of the Electrical 
Company hero and local authorities, and 
Courts have come to the conclusion that 

ll7)'[1916] l On. 100=85 L. J. Oh. 115=113 
L. T. 1203=80 J. P. 89=14 L. J. R. 171 
L. O. S. J. 141. 
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unless there be real inconsistency bet¬ 
ween the two Acts, such companies come 
under the supervision imposed by the 
local Acts also. Now in the present 
case all that we have got 'in the license 
granted to the respondent is that the 
generating station should be within the 
City of Madras. Further, as I have al¬ 
ready remarked there is nothing in 
the Act or the license about erect¬ 
ing any steam-boiler. Electricity can 
be generated either • by the aid of 
steam-boilers or otherwise. If the 
company s present contention be up¬ 
held it would necessarily follow that if 


tomorrow they should make up theii 
minds to generate energy by other means 
then they should have the same privi 
leges attached to them with reference tc 
the new machinery and apparatus which 
they might like to bring into existence 
for the purpose. Again how is the exis¬ 
tence of a power in the Commissioner 
under S. 288, City Municipal.Act, in any 
way inconsistent with the exercise ol 
such rights by the company? It was 
argued that the Commissioner might in 
his discretion refuse permission and that 
such an order might be upheld by the 
Standing Committee on appeal. If there 
wore proper grounds for such refusal 
the Commissioner would be right in his 

view as also the appellate authority. But 
if the suggestion is that the power is 
likely to be misused by the Commis¬ 
sioner then the answer should be that 
the Court has no business to assume 
misuse of power by any officer 'in whom 
it is vested by law. If in any parti¬ 
cular case a person invested‘with such 
authority lie found to have exercised it 
on irrelevant grounds or to have brought 
to bear upon his decision considerations 
which should not have been brought to 
bear upon the same, then Courts are 
available to persons who feel themselves 
aggrieved thereby. I do not think ‘that 
such an argument should be allowed to 
have undue weight in the matter of con- 

8 t mu tl0n fch08e two Acts. 

Then something was mentioned with 
reference to the admission said to have 

■f n ? a ^ 0 l ° Ul ° lQ wer Court on the 
of h 0 Corporation. All 

that I understood that the admission 
was really meant to amount to was this: 
Having regard to the way in which the 
Electric Company is, at present car¬ 
rying on its operations, a steam-boiler 


is necessary for the purpose of generat¬ 
ing electrical energy. As I said, noth¬ 
ing really turns upon the admission. We 
have to construe the provisions of the 
two Acts; and having regard to the way 
in which Acts similar in scope have been 1 
construed by Courts in England, I do: 
not feel any difficulty in coming to 1 
the conclusion that the provisions of the 
two Acts are not in any way inconsis-l 
tent and that the two can stand to-! 
gether and have operation so far as the 
point before us is concerned. 

Then, two Bombay decisions were 
quoted before us, and it was argued that 
the same construction should be placed 
on the Electricity Act. The decisions 
are reported in Municipal Commissioner 
of Bombay v. G. I. P. Railway Company 
(6) and G. I. P. Railway Company v. 
Municipal Corporation of the City of 
Bombay (18). S. 7, Railways Act, con¬ 
tains the following provision; “Notwith¬ 
standing anything in any other Act for 
the time being in force etc.” With these 
words occurring in a particularenactment 
it is impossible to say that any other 
general enactment should be allowed to 
have operation against the positive word¬ 
ings and specific provisions of that parti¬ 
cular enactment. 

Section 288, Madras City Municipal 
Act, enacts as follows : 

'{ l ^ T ° person shall without the permission 
o[ the Commissioner erect anywhere any steam- 
boiler or machinery by the use of which 
smoko, smell, uoiFe, vibration, dust or floating 
particles of combustible or other matter are 
produced or danger is likely to arise to the in¬ 
habitants of the neighbourhood. 

•2) TheCommissioner may refuse to give 
such permission if ho is of opinion that such 
boiler or machinery in the proposed position is 
objectionable by reason of the density of the 

population in the neighbourhood or will boa 

nuismeo to the inhabitants of the neighbour¬ 
hood or may grunt such permission under 
such restrictions and regulations as he thinks 
fit. 

(3) All chimneys in connexion with any 
steun-boiler or machinery erected within the 
City shall be of such height and dimen¬ 
sions as the Commissioner may determine.” 

Under that section it will be noticed 
that the Commissioner may refuse per¬ 
mission if any steam-boiler in the pro¬ 
posed position is objectionable. He may 
determine the height of the chimney of 
any steam-boiler. He may grant per¬ 
mission under such restrictions and 
regulations as he thinks fit. As I have 
alread y m entioned thi s p ower on the 
(18) [1914] 38 Bom. 565=28 1. C. 165. ' 
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part of the Commissioner is not inconsis¬ 
tent with the powers conferred on the 
company under the license granted to 
the company under the Electricity Act. 

In this connexion, I think it is also 
relevant to consider that if we allow the 
contention raised by the Electric Com¬ 
pany it would follow that several other 
provisions of the City Municipal Act 
would not be applicable to them at all. 
There are provisions relating to buildings 
contained in Ss. 232, 235, 243 and 245 
of the Act and with reference to some of 
them similar questions have arisen in 
England and Courts have there held that 
such companies are bound by similar 
provisions relating to buildings. In the 
absence of more definite provisions in 
the Electricity Act, I do not see any 
reason for adopting a construction of the 
Act which will make many of the salu¬ 
tary provisions designed for public 
safety and benefit practically a dead 
letter with reference to such companies, 
if the company’s contention be upheld. 

Finally, it was argued that the exist¬ 
ence of two authorities on a particular 
matter is always irksome and would 
lead to friction and that such a position 
should not be accepted unless the Act 
compels us to do so. Here again certain 
English authorities have been cited to 
us where not merely two but even three 
authorities were held entitled to enforce 
their respective supervision with refer¬ 
ence to works carried on by companies 
like the Electric Company before us. It 
is not necessary for me to refer at length 
to those cases here. All that I am now 
concerned to say is that the existence of 
two or even more authorities is not by 
itself conclusive in favour of the conten¬ 
tion raised by the learned advocate for 
the respondent. In my view various 
powers conferred upon public authorities 
are conferred for the purpose of enabling 
them to see that certain aspects of public 
health, safety, convenience, etc., are not 
interfered with or ignored by persons 
proceeding under special Acts. I think 
therefore that the mere existence of 
supervision on the part of a plurality of 
authorities does not by itself necessitate 
the view suggested by the learned advo¬ 
cate for the respondent. 

For these reasons, I think that the 
provisions of S. 288, City Municipal Act, 
are not inconsistent with either the 
Electricity Act, or with the provisions of 


the license granted to the respondent to 
which our attention was drawn; and it 
follows that the Electric Company is 
bound by the provisions of that section. 
I agree with the form of decree pro¬ 
posed by my learned brother. 

Appellant's advocate’s fee will, be 
fixed at Rs. 250 in each appeal, having 
regard to the nature of the questions in¬ 
volved in these cases. 

P.R.S./r.N. Order accordingly. 
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Kunthi Ammal and another —Defen¬ 
dants—Appellants. 

v. 

Sarangapani Chetti —Plaintiff—Res¬ 
pondent. 

Appeal No. 139 of 1928, and Civil 
Revn. Petn. No. 1048 of 1928, Decided on 
22nd April 1930, from order of City Civil 
Court, Madras, D/- 14th November 1927, 
in Original Suit No. 580 of 1926. 

Arbitration Act (1S99), Ss. 2, 3, 4, 8 and 9 
—Agreement to refer dispute to five pancha- 
yatdars — One refusing to act—Dispute exclu¬ 
sively triable by High Court—As High Court 
had jurisdiction to try suit, so case could not 
be governed by provisions of Civil Procedure 
Code—High Court also could not appoint 
another panch in place of one refusing under 
Ss. 8 and 9 and hence could not give any re¬ 
lief as matter was referred to five pancha- 
yatdars. 

Wheie there was an agreement to refer the 
matter in dispute to five panchayatdars in arbi¬ 
tration and one of them refused to act and 
whore the suit in respect of the dispute could 
be filed in the High Court at Madras: 

Held : that under the circumstances of the 
case, as the High Court at Madras had the ex¬ 
clusive jurisdiction to try the suit, the case 
could not come under the provisions of the 
Civil Procedure Code. As the matter was re¬ 
ferred to five panchayatdars, one of whom re¬ 
fused to act, the High Court could not accord¬ 
ing to Ss. 8 and 9 do anything or give any 
relief in the case because the High Court’could 
not appoint a fresh arbitrator in place of the 
panch refusing to act as these sections would 
apply only to the cases where there was a 
singie arbitrator or but two arbitrators. This 
disability was certainly “ a groit blot in the 
Act ” which ought to be removed : 43 Bom. 809 
Boll, ; In re Smith Service and Nelson & Sons 
Ltd., (1890) 25 Q. B D.. 545, Bel. on. ;A. I. R. 
1921 Bom. 185; Manchester Ship Canal Com¬ 
pany v, S. Pearson & Sons Ltd., (1900) 2 

Q. B. D. 00G ; A. I. R. 1923 Bern. 444 and 
A. I. R. 1929 Cal. 177, Ref. [P 173 0 1,2] 

K. V. Sesha Ayyangar — for Appel¬ 
lants. 

P. V. Venugopala Ayyar —for Respon¬ 
dent. 
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Madhavan Nair, J. —This civil mis¬ 
cellaneous appeal arises out of an order 
passed by the City Civil Judge in a suit 
to have an agreement submitting a case 
for arbitration filed in Court and to pro¬ 
vide for the arbitration in accordance 
with law. The agreement sought to be 
enforced was entered into between the 
plaintill and the defendants referring 
disputes about their joint family property 
to five panchayatdars asking them to di¬ 
vide it among the signatories to the 
document. One of the panchayatdars 
refused to act as an arbitrator. For 
this and other reasons the defendants 
contended that the agreement could not 
be enforced. They also contended that 
the City Civil Court has no juris¬ 
diction to entertain the suit as it fell 
within the scope of the Indian Arbi¬ 
tration Act 9 of 1899 which vests the 
High Court with exclusive jurisdiction 
to try suits of this nature. The learned 
City Civil Judge overruled these conten¬ 
tions and passed the following order : 

“ 1 therefore direct that Bhagirutki Pillai be 
appointed arbitrator in place oi the person who 
has resigned and this additional person newly 
appointed to dispose of the case according to 
law and submit a finding within one month.” 

This appeal has been filed by the de¬ 
fendants against this order. 


It is urged on behalf of the appellar 
that the Indian Arbitration Act give 
exclusive jurisdiction to the origins 
side of the High Court to determine th: 
matter, as, if it were the subject-matte 
°‘ a suit, the suit could be institute 
only in a Presidency Town, and tha 
Scb. 2, Civil P. C., provides tha 
Sch. 2 of that Code shall not apply t 
any case falling within the purview c 
the Indian Arbitration , Act. On beha! 
of the respondents, it is contended tha 
the Indian Arbitration Act will not appl 
to submissions or arbitrations wher 
there are five arbitrators as in the pre 
sent case, i. e., more arbitrators thin on 
contemplated by Ss. 8 and 9 of the Ac 
and that oven if the Act applies, 

directed^ undor ^? urt has jurisdiction as it i 

Madras Act 7 of 1890 Courts Act 

suits triable on k • co 8 n,z *“ce of al 

High Court provided the ?he° °E * h 

It *3 admitted that the present oas, 
falls within these provisions of the Cit\ 
Civil Courts Act. 


On the above arguments, two questions 
arise for consideration : ( ) Whether the 
jurisdiction to determine the subject- 
matter submitted to arbitration in the 
present case lies exclusively with the 
High Court; (2) if, so, is the City Civil 
Court vested with that jurisdiction under 
tho City Civil Court Act ? As wo shall 
presently show in the view that we take 
of this case, it is not necessary to express 
any definite opinion on the second 
question. 

I nder the Indian law, references to 
arbitration are governed by the provisions 
of the Code of Civil Procedure and the 
Indian Arbitration Act (Act 9 of 1899) 
Under S. 89, Cl. (1), Civil P. C., 

“ Save in so far as is otherwiso provided bv 
the Arbitration Act 1899, or by any other law 
for the time being in force, all reference to 
arbitration whether by an order in a suit or 
otherwise, and all proceedings thereunder, 
shall be governed by the provisions contained 
in Sch. 2.” 

Section 3, Act 9 of 1899, says that 
Ss. 523 to 52G (paras. 17, 19 and 20 of 
Sell. 2) shall not apply to any submission 
or arbitration to which the provisions of 
this Act for the time being apply. This 
section excludes those references to arbi¬ 
tration to which tho provisions of the 
Act apply from the operation of paras. 17 

to 20, Sch. 2, Civil P. C., S. 2 of the Act 
states : 

this act shall apply only in cases where if 
the subject-matter submitted to arbitration 
were the subject of a suit, the suit could, whe¬ 
ther with leave or otherwise, be instituted in a. 
Presidency Town.” 

According to this section, the Act 
would apply to an agreement forming 
the subject-matter of a reference to arbi¬ 
tration only if a suit between the parties 
with lespect to that subject-matter could 
bo instituted in a Presidency town. 

S. 4 of tho Act states that “ the Court ” 
referred to in the Act in the Presidency 
towns is the High Court. In the pre¬ 
sent case it is clear that if a suitjis insti¬ 
tuted by the parties with reference to the 
subject of arbitration, i. o. the division 
of their family property, that suit will 
have to be instituted at Madras, and 
therefore under Ss. 2 and 4 of the Act, 
the High Court will be the Court having 
jurisdiction to determine the reference to 
arbitration. This is tho argument of the 
appellant. The respondents meet this 
argument by saying that the plaintiff in 
order to succeed in his contention 
should, besides showing that his casa 
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falls within S. 2 of the Act should 
also show that the provisions of the 
Act would apply to the submis¬ 
sion or arbitration in question. This 
argument has special reference to S. 3 
of the Act and is put in this way: Having 
regard to that section only those sub¬ 
missions, i. e., written agreements to 
submit present or future differences to 
arbitration whether an arbitrator is 
named therein or not, (see S. 4 (b) to 
which the provisions of the Arbi¬ 
tration Act will apply, will be exempt 
from the operation of the Civil Proce¬ 
dure Code, in other words, if any of the 
provisions embodied in any section of 
Arbitration Act will not apply to a 
'submission” then that “submission” 
will bo governed by the rules of the 
Code of Civil Procedure. In this case 
as one of the panchayatdars has refused 
to act, it is conceded that without re¬ 
sorting to S. 8 or S. 9, if these sections 
will apply his vacancy cannot be filled 
up and that relief cannot be given to the 
plaintiff. The respondent proceeds to 
show that Ss. 8 and 9, Arbitration 
Act, will not apply to a submis¬ 
sion like the present one wherein the 
dispute is referred to the arbitration of 
five panchayatdars as those sections 
will apply only to cases where there is 
“a single arbitrator or but two arbitra¬ 
tors.” In support of • his interpretation 
of Ss. 8 and 9 of the Act Gopalji Kuverii 
v. Morarji Jeran (l) is relied on. If 
this argument is accepted it will follow 
that the question of the application of 
the Act should be considered with refer¬ 
ence to both Ss. 2 and 3 and that if 
any of the sections of the Act will not 
apply in the matter of any submission, 
then despite the fact that a suit in res¬ 
pect of its subject-matter if instituted 
will undoubtedly lie in the High Court, 
the provisions of the Code of Civil Proce¬ 
dure will become applicable and the 
City Civil Court will have exclusive 
jurisdiction to deal with the matter. 

We will now proceed to see how far 
this argument of the respondent can 
be accepted. S. 8, Arbitration Act, 
deals with the power of the Court in 
certain cases to appoint an arbitrator, 
umpire or a third arbitrator. S. 9 of 
the Act deals with the power which the 
parties have in certain cases to supply 
the vacancy . I do not t hink it is neoea- 
(1 j [1‘Jl‘J] 48 Bom. 809—50 I. 0. 411.. 


sary for deciding this case to deal at 
length with the scope of the provisions 
of these two sections as I am prepared 
to accept the reasoning of the learned 
Judges in Gopalji Kuverji v. Morarji 
Jeram (l) in which the question is dis¬ 
cussed elaborately. In that case strongly 
relied on by the respondent it was held 
by Scott, C. J., and Hayward, J., revers¬ 
ing the judgment of Marten, J., that in 
a case of submission to three named 
arbitrators—all of them after acting have 
declined to proceed any further the 
Court has no jurisdiction to appoint 
fresh arbitrators in their place under 
the Arbitration Act. Generally sta¬ 
ted, following the decisions in In re, 
Smith Service & Nelson Sc Sons, Ltd. (2) 
Manchester Ship Canal Co. Ltd. v Pearson 
Son Ltd. (3) under the English Arbitra¬ 
tion Act, the learned Judges adopted the 
view that Ss. 8 and 9 would apply only 
to cases where there is a single arbi¬ 
trator or but two arbitrators. Accord¬ 
ing to this decision these sections will net 
apply to the present case as the agree¬ 
ment in question refers the matter in 
dispute to five panchayatdars, and there¬ 
fore if the respondent’s argument is cor¬ 
rect it would follow that the provisions 
of the Code of Civil Procedure are not 
excluded under S. 3 of the Act and the 
City Civil Court must be held to have 
exclusive jurisdiction to deal with the 
matter. 

The appellants argue that this de¬ 
cision is wrong and rely on General 
Electric Trading Co. v. Siemens {India) 
Ltd. (4). Ss. 8 and 9, of the Indian Act 
correspond to Ss. 4 and 5, of the English 
Arbitration Act which correspond to 
Cls. 12 and 13; of the Common Law 
Procedure Act of 1851. So far as I 
can see, though there is some variation 
in the wording of Ss. 5 and 6, of 
the English Arbitration Act from the 
wording of the corresponding section of 
the Common Law Procedure Act, the 
purport of the sections remains exactly 
the same. In my view there is no sup¬ 
port for the view of Ghose, J., that the 
wording of Ss. 5 and 6, English Arbitra¬ 
tion Act would make them applicable 
to cases of three ar hit rators, cases to 

(2) [irt'JUj 25 y. B. D. 645=59 L. J. Q. 

533=03 L. T. 475=39 W. R. 117. 

(3) [19C0] 2 Q. B. 606=69 L. J. Q. B. 852=83 

L T. 45=43 W. R. 609. 

(4) A. I. R. 1929 Gal. 177=116 I. O. 625=56 

Oal. 848. 
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which admittedly Ss. 12 and 13, Com¬ 
mon Law Procedure Act, would not ap¬ 
ply. In this connexion it may he ob¬ 
serve 1 that In re Smith Service and 
Nelson & Sons Ltd. (2) relied on by the 
learned .fudges of the Bonbay High 
Court was decided after the pissing of 
the English Act of 1899 and under it, it 
was held that 

“where an agreement to refer disputes to arbi¬ 
tration provides lor a reference to three arbi¬ 
trators, oue to be appointed by oach of the pir- 
ties and the third by the two so aopointed and 
one of the pirties refuses to appoint an arbi- 
'rator the Court has no power under or amrt 
from the Arbitration Act, 1889, to order him 
to do.” 


In that case Bindley, L. J. made the 
following observations: 

“It certainly looks like a blot in the Act, 

that by reison of there boing there no provi¬ 
sion as to throo arbitrators a3 distinguished 
from two arbitrators and au umpiro, Ss. 4, 5 
iand 0 do uoc apply but wo canuot help that.”- 

This so called blot in the English Act 
was cured in England by the enactment 
of the Administration of Justice Act of 
1925, 10 and 11 Qeo. 5, Chap. 81. This 
would show that the legislature thought 
that the interpretation of Ss. 5 and 6, 
English Act, adopted by the learned 
Judges in In re Smith Service and Nelson 
& Son Ltd. (2) was correct. The blot in 
the Indian enactment has not been cured 
by the Indian legislature as was done 
by the English legislature with refer¬ 
ence to the English Act. Having regard 
to these considerations it seems to mo 
that the interpretation of the learned 
Judges in Gopalji Kuverji v Morarji Jai- 
ram (I) of Ss. 8 and 9, Arbitration Act 
is amply supported by the English autho¬ 
rities. The subsequent decision of the 
Bombay High Court, in In re Bahaldas 
Khemckand (5) in no way conflicts with 
the prior decision in Gopalji Kuverji v. 
Morarji Jairam (1). Mackintosh Sc Co. v. 
Scindia Steam Navigation Co. Ltd. (6) 
shows that: 

;‘ Wh ^. th f.P' rtio -« roe fco rofcr thoir disputes 

Co, i n M' llhouUho inlervenli on of the 
ofthn™tbavmgbeon brought in respect 
of those dispute!, the Court has no power to 
order the issue of a commission for - the 1 e*ami- 
naUon of w.tncssos in the arbitration.” 

Though I agree thus far with the res- 
pondent a contention that the provisions 
of Ss. 8 and J, Indian Arbitration Act do 
not apply to a case o f five panchayatdars 

(5) A. 1. K. 1921 Bom. 185=57 1. O. 9J7=&5 
Bom. 1. 

(0) A. I. It. 1922 Bom. 444=75 I. C o>i— 47 
Bom. 250. * 


like the present one, it does not neces¬ 
sarily follow from this conclusion that 
the Indian Arbitration Act will not 
apply to the present case. The very case 
so strongly relied on by the respondent, 
Gopalji. Kuverji v. Morarji Jairam (l), 
supports this position. As observed by 
Scott, C. J., see p. 831 (of 43 Bom): *'The 
Act does not attempt to provide for every 
case" and Hayward, J., points out that 
though reference to three named arbi¬ 
trators is not included within the parti¬ 
cular provisions of Ss. 8 and 9 they might 
fall within the provisions of the other 
sections including S. 19, Indian Arbi¬ 
tration Act. In this connexion attention 
may also be drawn to the observations of 
Vaughan Williams, L. J., in Manchester 
Ship Canal Co. v. S. Pearson Sc Son, 
Ltd. (3), which show thit the English 
Arbitration Act would govern a submis¬ 
sion to arbitration even though the 
reference is to throo arbitrators. The 
conclusion is therefore clear that though! 
Ss. 8 and 9, Indian Arbitration Act, will' 
not apply to the present case, sfill the 
case will fall under the purview of the 
Act though the parties are loft without' 
any remedy under the Act. This blot in' 
the Act will not, in my opinion, make 
the Act inapplicable to a case thoughj 
reference is made in it to five panchayat¬ 
dars. Two inferences follow from this 
conclusion: 

(1) That S. 3 cannot be used in the 
manner suggested by the appellant to 
limit the scope of S. 2, that S. 3 simply 
means that in cases governed by the 
Indian Arbitration Act, the operation jf 
the provisions of the Civil Procedure Code 
mentioned in it is excluded, that the 
reference to arbitration in the present 
case is not governed by the provisions of 
the Civil Procedure Code and is not there¬ 
fore within the exclusive jurisdiction of 
the City Civil Court; and 

(2) that S. 2 read with S. 4 vests the 

juiisdiction to deal with the present 
reference exclusively in the High Court, 
but that the High Court, in the light of 
the foregoing observations must ho held 
to be unable to give the relief asked for 
by the plaintiff under S. 8 or 9 of the Act 
as according to our interpretation those 
sections cannot be applied to cases where¬ 
in the reference is made to five panchayat¬ 
dars. This disability is certainly “a blot 
in the Act” ; but it must remain so till 
it is cured by the legislature. ' 
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It is conceded that if the High Court 
cannot interfere in the present case, then 
the City Civil Court which, according to 
the respondent, is directed to deal with 
the matter is also helpless, and therefore 
the second question raised in this appeal 
as regards the jurisdiction of the City 
Civil Court under the Civil Procedure Code 
need not be decided. Having regard to 
my view that the relief asked for cannot 
be given to the plaintiff under S. 8 or S. 9 
of the Act, we must set aside the order 
of the lower Court. In the result the 
iplaintiff’s suit will bo dismissed. In the 
circumstances wo make no order as to 
costs. No special order is necessary in 
the civil revision Petition. 

Cornish, J. —I agree. In my opinion 
the Arbitration Act governs the sub¬ 
mission to arbitration in the case before 
us. If that be so, S. 17, Sch. 2, Civil P. C., 
has no operation ; and it follows that the 
order of the City Civil Court Judge pur¬ 
porting to be made under that section 
was without jurisdiction and should be 
set aside. S. 2, Arbitration Act, states 
that subject to the provisions of S. 23 
(which are not material here) the Act 
shall apply only in cases where if the 
subject-matter submitted to arbitration 
were the subject of a suit, the suit could 
be instituted in the Presidency Town. 
Admittedly, a suit in respect of the sub¬ 
ject-matter of the submission in this case 
could have been instituted in the Presi¬ 
dency town. Then, S. 3, Arbitration 
Act, provides that Ss. 523 to 526, Civil 
P. C., corresponding to Ss. 17, 19, 20 and 
21, Sch. 2, Civil P. C., 1908, 

‘'shall not apply to any submission or arbitra¬ 
tion to which the provisions of this Act for the 
time being apply.” 

The meaning of this is clearly that, 
when the Arbitration Act governs a sub¬ 
mission, the operation of the specified 
sections of the Civil Procedure Code is 
excluded. This exclusion is recognized 
by S. 85, Civil P. C., which says : 

"Save in so far as is otherwise provided by 
the Indian Arbitration Act, 1S99, all references 
to arbitration whether by an order in a suit or 
otherwise, and all proceedings thereunder shall 
bo govornod by thb provisions in Sch. 2," 

and this must mean that the provisions 
of Sch. 2 shall apply to an arbitration 
except when the Arbitration Aot says 
that they shall not. But the contention 
is that the Arbitration Act has no appli¬ 
cation when, as in the case before us the 
submission is to more arbitrators than 


are contemplated by Ss. 8 and 9 of the 
Act. It is established by In re , Smith 
Service and Nelson Sc Sons Ltd. (2), Man¬ 
chester Ship Canal Co. v. S. Pearson Sc 
Son Ltd. (3) and Gopalji Kuverji v. 
Morarji J air am (l), that the power given 
to the Court by Ss. 5 and 6 of the English 
Act, and by the identical Ss. 8 and 9 of 
the Indian Act, is confined to cases where 
there is a single arbitrator or but two 
arbitrators : see the judgment of A. 
L. Smith, L. J., in In re. Smith Service Sc 
Nelson Sc Soris Ltd. (5). But these autho¬ 
rities do not, nor do the later authorities 
In re, Bahaldas Khemclnnd (5) and 
Mackintosh Sc Co. v. Scindia Steam Navi¬ 
gation Co. Ltd. (6), in my opinion sup¬ 
port the argument that a submission 
ceases to be governed by the Arbitration 
Act by reason of the submission being to 
three or more arbitrators. On the con¬ 
trary that proposition appears to be 
negatived by the judgment of Vaughan 
Williams, L. J., in Manchester Ship 
Canal Co. v S. Pearson Sc Son Ltd. (3) 

where he said : 1 

‘‘In the report of ’In re. Smith and Service 
(2) the judgments in which it is said that Ss. 4, 
5 and 6 (these sections corresponding to Ss. 19, 
8 and 9 of the Indian Act) did not apply, must 
be read in the light of the argument for the 
appellants. It is there said that S. 4 had no 
application to the case because no legal pro¬ 
ceedings had been taken. It is plain from this 
that when the learned Lords Justices said that 
S. 4 did not apply it was not meant that this 
was because it was a case of reference to -three 
arbitrators, but only because no legal proceed¬ 
ings had been commenced.” 

In short it was pointed out that the 
Arbitration Act was not rendered inappli¬ 
cable to a submission because in a parti¬ 
cular instance the powers given to the 
Court by the Act were unavailing. 

On the question which was raised by 
Mr. Sesha Ayyangar, whether the -defini¬ 
tion of ‘'Court” in S. 4, Arbitration Act, 
is to be taken as indicating another ex¬ 
ception to the jurisdiction conferred on 
the City Civil Court by S. 3, Madras City 
Civil Court Act 7 of 1892. I do not think 
it is necessary to give a decision, for it is; 
obvious that if the High Court has no 
power under S. 8 or^S. 9, Arbitration Act, 
to make an appointment of an arbitrator, 
when the reference is to five arbitrators,* 
the City Civil Court has no such power. 
For these reasons I agree that the appeal 
should succeed and be allowed. 

P.r.S./b.v. Appeal allowed. 
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StJNDARAM CHETTY, J. 

(Sree Rajah) Venkata Rangiah Appa 
Rao Bahadur and another —Plaintiffs — 
Appellants. 

v. 

Secretary of State and others— Defen- 
uant8 Respondents. 

Second Appeals Nos. 317 to 319 of 

1927, Decided on 1st September 1930, 

from decrees of Sub-Judge, Ellore, in 

Appeal Suits Nos. 33 to 40 of 1925 

CiviI P C. (1908), S. 80—S. 80 is 
mandatory — Consideration of hardship or 
absence of prejudice is immaterial. 

Ufl ° Urt9 cannot make exceptions or qua¬ 
lifications to the explicit terms of S. 80, on ac¬ 
count of considerations , of hardship and 
bseneo of prejudice or detriment to the iute- 

e Government; A. I . R. 1927 P. C. 
I/O, liel . on . rp n i-i 

persl b) CiV - U P * (1908) ’ S - ®®—-Person or 
bring"uft ,V,nS n ° tiCe 8h ° uId be 8ame who 

onl'lfnr? ° f n ,j tice about tbo suit-claim by 
lf! 7 l I IdnObb0 a strict compliance 
, . nandator -V provisions of S. 80, when 
the suit is actually filed by two plaintiffs 
though one of them happens to be the person 

of th« a n V o°. h ° “f 1 - 0. There should be identity 
of the person who issued the notice with the 

person that brings the suit : 25 All i«7 <, n ri 
A.I.R.-19 *0 Bom. 367, Hof. '' p Z n £ 

W Civil P. C. (1908), O. 7, R. 11-PW 

wUhS in , P“ rl - N »" Compliance 

Civi. S p.C 0 7.9 U 08; h S U 80 be Wh ° l,y di " ni ** ed - 

Wholl Ci T? , , th0 p, ‘ int 9ha11 be rejected a, a 

l! m .h 11 d ?fi 1,0 ■ ,mply an} ' reservation in 
the matter of Iho rejection of the plaint. Non- 

compliance with the requisites of S. 80 may 

.be a ground covered by Cl. (d), It. II. Even if 

1 ba taken thafc that clause does not 

strictly apply to non-compliance with S. 80 

Btill a suit against all the defendants is liablo 
•m o m ^ Sa i 0n acc °unt of non-compliance 
17 r h j> m f 8 ° 1 29 AU ' 325 and A ’ 1 • R- 1927 P. C. 
‘ G \ Rc J- , [P 176 0 2] 

?■ Vcnkatarayaliah and M. Appa Rao 
—for Appellants. 

Government Pleader—tor the Crown. 

A. Kameswara Rao -for Respondents. 

tedam 8m | ent '~ TtieSa three are connec- 

broud P ht K 8 a IL 81ng oufc . of ^eo suits 

against Pontiffs (appellants) 

fci , 9 Se ° r « fcar y °f State for India 

Won l 1 a - S defendanb 1 and some other 
defendants in possession of the suit lands 

in order to establish the plaintiffs’ right 

to resume the suit inams and for a decla 

ration that defendant 1 had no right to 

enfranchise these mams and also for the 

recovery of possession of these lands 

ejecting the other defendants therefrom 


Both the Courts below have rejected the 
plaints in these cases under O. 7, R. ll t 
Civil P. C., on the ground that the notice 
under S. 80, Civil P. C., was not given to 
defendant 1 in the manner required by 
that section. The only question now 
arising for consideration is, whether the 

view taken by the Courts below is 
correct. 

The village in which the suit inams are 
situate belonged to plaintiff 1. It is admit¬ 
ted in the plaint that plaintiff 1 has sold 
the suit village to plaintiff 2 and under 
the contract of the sale plaintiff 2 has 
been put in possession of the village also. 
The plaint seeks for a declaration of the 
light set forth therein m favour of both 
the plaintiffs and the suit is clearly 
framed in sucli a manner as to make it 
one in which the. reliefs mentioned 
therein are sought for on behalf of both 
the plaintiffs. Ex. 1, which is dated 22nd 
July 1921, is the notice sent by plaintiff 
1 alone to the Government under S. 80, 
Civil P. C. The question is, whether the 
present suit brought by two plaintiffs in 
the manner above set forth, is maintain¬ 
able when the notice required by S. 80, 
Civil P.C., was given by plaintiff 1 alone; 
in other words, whether such a notice 
can be deemed to be a sufficient compli¬ 
ance with the requisites of S. 80. That 
section lays down that no suit shall be 
instituted against the Secretary of State 
for India in Council, unless two months 
before the institution of that suita notice 
in writing was given stating the cause of 
action the name, description and place 
of residence of the plaintiff and the relief 
which he claims. There should also be 
an averment in the plaint that such a 
notice was delivered or left as stated in 
the aforesaid section. As regards the 
provisions in S. 80 being strict and 
mandatory or not, it would appear there 
\yas some difference of opinion expressed 
in some of the rulings relating to this 
section In some decisions, a strict view 
was taken, but, in other cases, a liberal 
construction was placed upon this section 
and any defect or irregularity was coa- 
doned if it was found to be immaterial or 
unsubstantial. My attention was drawn 
to those decisions, but in view of the 
latest pronouncement by their Lordships 
of the Privy Council in the case Bhatj . 
cha nd D agadusa v. Secy, of State (1) it 

(1) A. I. ft. 1927 P. C. 176=104 I..O. 257=51 
I. A. 338=51 Bom. 725 (P.C.).. 
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seems to me that the dictum so clearly 
laid down by the Privy Council will have 
to he followed in deciding a question of 
this kind. At p. 747 {of 51 Bom.), their 
Lordships have observed thus: 

“The Act albeit a procedure must be read in 
accordance with the natural morning of its 
words. S. 80 is express, explicit and man¬ 
datory, and it admits of no implications or ex¬ 
ceptions.” 

Later on, their Lordships further state 


thus: 

‘‘To argue, as the appellants did, that the 
plaintiffs hid a right urgently calling for a 
remedy, while S. 80 is mere procedure, is falla¬ 
cious, for S. 80 imposes a statutory and un¬ 
qualified obligation upon the Court.” 

In view of such a clear pronouncement, 
it is no longer open to argue that the 
Courts can make exceptions or qualifica¬ 
tions to the explicit terms of S. 80, on 
account of considerations of hardship and 
absence of prejudice or detriment to the 
interests of the Government. If the re¬ 
quisites of S. 80 should be literally com¬ 
plied with, I must say that the giving of 
notice about the suit claim by one plain¬ 
tiff would not be a strict compliance 
with the mandatory provisions of S. 80, 
when the suit is actually filed by two 
plaintiffs, though one of them happens to 
be the person that gave the notice. There 
should be identity of the person who 
issued the notice with the person that 
brings the suit. In this view, it has been 
held that a suit brought by a legal repre¬ 
sentative of a deceased man and a suit 
brought by a transferee would offend 
against S. 80, Civil P. C., if thejnotice re¬ 
quired by that section was given by the 
deceased man or by the transferor: vide 
Jlachchu Singh v. Secy. of State (2), 
Mahadev Dattatraya v. Secy, of State 
(3). As the dictum of the Privy Coun¬ 
cil indicates that it is no longer left to 
the discretion of the Court to hold in 
[favour of the maintainability of a suit 
iin spite of non-compliance with some of 
the requisites of the section, I have to 
[find against the maintainability of the 
present suits on the ground that the 
'notice as required by S. 80, Civil P. C., 

was nob given. • 

It is argued by the' learned advocate 

for the appellants that oven if a strict 
interpretation of S. 80 is made, the 
plaint, as a whole should not be re- 
acted, but only so far as plaintiff 2 is 
concer ned. If His a case rejecting 

' 'll 307=424 I. C. 814. 


plaint owing to non-compliance with 
S. 80 it is not clear how there can be a 
partial rejection of the plaint in respect 
of a portion of the claim or as regards 
some of the parties. A similar question 
was considered by the Allahabad High 
Court in the case reported in Raghubans 
Puri v. Jyotis Swarupu (4). Referring 
to S. 54 of the old Civil Procedure Code, 
the learned Judge states that that section 
only provides for the rejection of a plaint 
in the event of any matters specified in 
that section not being, complied with 
and it does not justify the rejection of 
any particular portion of a plaint. S. 54 
now corresponds to O. 7, R 11, Civil P.C. 
The plain meaning of that rule seems to 
be that if any of the defects mentioned 
therein is found to exist in any case, the 
plaint shall be rejected as a whole. It 
does nob imply any reservation in the 
matter of the rejection of the plaint 
Non-compliance with the requisites of 
S. 80, Civil P C., was taken to be a 
ground covered by Cl. (d), R. 11, above 
referred to. Even if it should be taken 
that that clause does not strictly apply 
to the present case, I must hold that the 
suits are liable to dismissal on account 
of non-compliance with S. 80, Civil P. C. 

It is urged on behalf of the appellants 
that if it should be taken that the suits 
have to be dismissed, then, so far as the 
defendants other than defendant 1 are 
concerned, the suits may be allowed to 
be proceeded with. There is real diffi¬ 
culty in acceding to this argument, 
advanced on the appellants’ side. If 
those suits should stand dismissed as 
against defendant 1, it means that the 
Government’s right to resume these 
inam lands stands unaffected and the 
plaintiffs have no right as against the 
Government to resume the same. That 
being so, their claim to recover posses¬ 
sion of these lands from the other defen¬ 
dants, should fall to the ground, for the 
simple reason that they have no right to 
resume these inams. In this connexion 
I may also refer to an observation made 
by the Privy Conncil in the said Btiag - 
ckand Dagdusa v. Secy, of State (1) at 
p. 748 {of 51 Bom.) It was contended 
in that case, that even if the non-com¬ 
pliance with S. 80 defeated the action as 
against the Secretary of State, it oould 
be proceeded with as against the other 


(4) [1907] 29 All. 82.3=(1907) A.W.N. 68. 
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defendant. To meet this argument, their 
Lordships have observed thus: 

“Not only has the suit been thoughout a 
joint proceeding against the officials concerned, 
for the purposes of getting a joint declaration 
that tbe Government Notification was bad as 
the foundation of everything subsequently 
done, but without ths presence of the Secretary 
of State before the Court, the Notification 
could not be assailed, and if it stands as valid, 
the Collector's own action could not be succes¬ 
sfully impugned.” 

Similarly, in the present case, if the 
claim put forward by the plaintiffs 
against defendant 1 fails, it cannot suc¬ 
ceed against the other defendants. How¬ 
ever the above observation in that ruling 
was sought to be distinguished on the 
ground that in that case there was a 
necessity of giving notice under S. 80 
even in respect of defendant 2; and in 
the present case there was no necessity 
to issue any such notice to the other de¬ 
fendants. But I do not think the ob¬ 
servation of their Lordships as to the 
non-maintainability of the action against 
defendant 2 depends on this circum¬ 
stance, namely, the necessity of a notice 
even to defendant 2. 

The defect pointed out above being 
fatal to the maintainability of the suits, 
either the suits are liable to dismissal 
or the plaints are liable to rejection. 
In either view the order of the lower 
appellate Court seems to be correct. I 
therefore dismiss these second appeals 
with costs. 

P.R.S./r.k. Appeals dismissed. 
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Waller and Reilly, JJ. 
Periyaswami Mooppan and another — 
Accused. 


v. 

Emperor —Opposite Party. 

Criminal Appeal No. 232 of 1930. De 
cided on 14th July 1930. 

. (a ) Evidence Act (1872), S. 30 — Confei 
•ion cannot take place of 'evidence againi 

co-accused. 

The confeasion of an accused cannot take th 
p ce of evidence against the co-accused; nor ca 

L.vL-* ‘a 8 »PPlement evidence otherwis 
insufficient. Where there is evidence againe 
the co-accused sufficient, if believed, to suppor 

fpih r Vl fl 10 Qll’ then the kind of confession dea 
b ® d ! J? H 8, 3 ? may bo thrown into the scale a 

dene e dd t l 1618011 £ ° r believin 8 that °vi 

“Confession” in 8. 80, Evidence Act, mean 
confession of the offence for which the accuse, 
persons aro being jointly tried : 2 All 444 

Appr. ; A. I. B. 1926 Bom. 618, not Foil. 

[P 178 C 1,2 
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(b) Interpretation of Statutes — Two con¬ 
structions possible — Stricter construction 
must be adopted in accused's interest— Evi¬ 
dence Act il872j, S. 30. 

Where two interpretations of a section e. g., 
S. 30, Evidence Act, are grammatically possible, 
the stricter and narrower construction must bo 
adopted in the interest oi accused persons. 

[P 179 C 1] 

E. Antony Loho aud K. W. Hama 
Eao —for Accused. 

Acting Public Prosecutor —for the Crown. 

Waller, J .— I agree that Ex. G is a 
statement that should not have been 
taken into consideration against accused 
1. He and the maker of the statement- 
were being jointly tried for murder and 
Ex. G was not a confession of murder- 
jointly affecting them both. The law onr 
the point was correctly laid down by 
Straight, J., many years ago in the Alla¬ 
habad case Empress v. Ganraj (l),. 
cited by my learned brother. As regards, 
the case Shivabhai v. Emperor (2), a. 
statement by one of the accused that he 
by himself had burnt the clothes of a 
murdered man and would show the place 
was treated as a confession of participation 
in the murder and admissible under S. 
27, Evidence Act, against him. To that 
extent the decision seems to be correct, 
but vyhen it goes on to put forward some 
circumstantial grounds on which the 
Judges held that the confession " in¬ 
directly affected ” another accused not 
named in it and could therefore be used 
against him under S. 30, Evidence Act, I 
find myself wholly unable to follow it. 

Apart from the so-called confession, 
there is, I think, a strong circumstantial 
case against appellant 1. Against the 
second, there is that and more, that is to 
say, his statements Exs. G and H. They 
show that he was present when the mur¬ 
der was'eommitted. That they give a true 
account of what happened is incredible. 
The murder and disposal of the body 
could not have been the work of one. 
man. Nor is it believable that appellant 
would have suddenly murdered Eama- 
samy in tho presence of appellant 2. 
without the previous knowledge and con¬ 
sent of thb latter. The scene of the mur¬ 
der was probably deliberately chosen. It 
was a place where the Periyar channel 
which was then certain to be in flood, 
runs close to the road. Doubtless the' 

(1) [1878] 2 All. 444. 

(2) A.I.R. 1926 Bom. 613=97 1.0. 660=27 Or. 

L.J. 1140=50 Bom. 683, 
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intention was, as stated in Ex. H, to 
throw the body into the channel. Ap¬ 
parently, in the darkness the murderers 
mistook the water in the burrow pit for 
the channel. I agree in the order pro¬ 
posed by my learned brother. 

Reilly, J. — In this case the appel¬ 
lants, accused 1 and 2, have been con¬ 
victed by the Sessions Judge of Madura 
-of murdering one Ramswami Moopan, with 
whom, it has been found, they were deal¬ 
ing in sheep as partners. The learned 
'Sessions Judge has taken into consider¬ 
ation against accused 1 a statement, Ex. 
'G, made by accused 2 before the Sub- 
Magistrate of Eindigul. In that state¬ 
ment accused 2 does not admit that he 
took any part in the murder of Rama- 
swami ; he says that accused 1 killed 
Ramaswami and then compelled accused 
*2 by a threat to assist in disposing of the 
ibody. The learned Public Prosecutor 
lhas contended that Ex. G is a statement 
which the Sessions Judge was at liberty 
rfco take into consideration against accused 
1 under S. 30, Evidence Act, because it 
was a confession, not indeed of murder, 
;but of causing the evidence of murder to 
• disappear, which is an offence punish¬ 
able under S. 201, I. P. C. In my opin¬ 
ion that contention is mistaken. S. 30, 
Evidence Act, is a very exceptional, in¬ 
deed an extraordinary, provision, by 
which something which is not evidence 
•may be used against an accused person 
at his trial. Such a provision must be 
used with the greatest caution and with 
■ care to make sure that we do not stretch 
it one line beyond its necessary inten¬ 
tion. It is true that the section provides 
only that the confession of one accused 
person may be “taken into consideration” 
against his fellow accused. As I under- 
i stand the section, the confession cannot 
take the place of evidence against the co- 
accused ; nor can it be added to supple¬ 
ment evidence otherwise insufficient. As 
I understand the matter, the provision 
goes no further than this: whore there is 
evidence against the co-accused sufficient, 
if believed, to support his cpnviction, 
then the kind of confession described in 
S. 30 may be thrown into the scale as an 
additional reason for believing that evi¬ 
dence. But even for that limited purpose 
the confession must be of the kind in¬ 
tended by the legislature when enacting 
8. 30. What kind of confession is in¬ 
tended ? The words of the section are : 
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“when more persons than one are being tried 
jointly for the same offence and a confession 
made by one of such persons affecting himself 
and some other of such persons is proved.” 

In my opinion, “confession,” in that 
collocation of words cannot reasonably 
be interpreted to mean a confession of 
any offence in the world, nor even of 
any minor offence included in the offence 
for which the accused persons are being 
tried, nor of any offence connected with 
that offence, nor of any other offence 
which may be disclosed by the evidence, 
but only of the very offence for which 
they are being tried, “offence” always 
including under the explanation to the 
section abetments and attempts. That 
appears to me to be the plain meaning of 
the words. To interpret the word 
“confession” in the section in any wider 
sense is to accuse the legislature of using 
loose language in a matter of great im¬ 
portance. In my opinion we must read 
the word “confession” as if it were fol¬ 
lowed immediately by the words “of 
that offence ;” and that appears to me to 
be the plain meaning of the section as 
read by a reasonable man. And indeed, 
if that were not the meaning, why should 
the use of the confession be confined to 
cases where the accused persons are be¬ 
ing tried for the same offence ? But, 
keeping our attention for the moment on 
the words themselves, if we speak of per¬ 
sons being tried for the same offence and 
in the same sentence speak of one of 
them making a confession, how can we 
mean by “confession” a confession of 
any other offence unless we are most 
careless in the use of language ? To my 
mind the words of S. 30, Evidence Act, 
leaves no doubt that the confession men¬ 
tioned is a confession of the offence for 
which the accused persons are being 
tried. If the words left us in any doubt, 
the nature and effect of the provision 
might be called in to help us. The pro¬ 
vision allows a statement of an accused 
person, not made on oath, not tested by 
cross-examination, to bo used against a 
person tried with him. What can be 
the justification of a provision at first 
sight so startling ? 

If, while confessing some minor of¬ 
fence, a man could implicate his fellow 
accused in a far more serious offence for 
which they were being tried and the con¬ 
fession could then be used against his 
fellow accused, would not that be offer¬ 
ing to the confessing accused a plain 
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temptation to make himself useful by 
throwing the serious blame on his fellow 
accused while saving his own skin or ex¬ 
posing himself only to a minor penalty ? 
To my mind it is inconceivable that the 
legislature had any idea of offering to 
any accused person a temptation to such 
mean and immoral conduct. But, if the 
confession which may be used is confined 
to a confession of the very offence for 
which the accused persons are being 
tried, the position is different. Then at 
least the confessing accused lias nothing 
to gam by his confession ; on the con¬ 
trary he exposes himself to the very pen¬ 
alty which he helps to bring down on his 
fellow accused. To such a confession it 
is not entirely unreasonable to allow 
some woight, and the danger that it may 
be untrue is at least very greatly re¬ 
duced. If W e examine the effect and 
nature of the provision, we arrive again 
at the same result, that it is only such a 
confession which the legislature can have 
allowed by S. 30 to bo taken into consi¬ 
deration. Lastly, if in this respect two 
'interpretations of the section were gram¬ 
matically possible, the ordinary canons 
of interpretation would compel us to 
adopt in the interest of accused persons 
(the stricter and narrower construction, 
'the construction which gives the less 
scope to this very exceptional extension 
of what may be used against an accused 
person at his trial. Examining the sec¬ 
tion in any or all these ways in my opi¬ 
nion we must arrive at the same conclu¬ 
sion, namely that "confession” in S. 30 
Evidence Act, moans confession of the 

offence for which the accused persons are 
being tried. 

It appears to me surprising that any 

other interpretation of the section should 

now be put forward. The interpretation 

hv sT! 'ndicated as proper was adopted 

rnf J " in impress of India v, 

Gunra; (1), and his view has been fol- 

earned n p\ g ,- 6a o ma,,y later cases - The 
avou sI'^'A Pr ° 8< V C ; Ut0r ‘* u °ted in his 

2 ! “,' v ' Em Veror (2). So far 

sav with v With this P° int ’ 1 'nost 

S23ZSK 1 neitber 


accused 1 and 2 were tried, and therefore- 
in my opinion the learned Sessions Judge 
in dealing with accused 1 should have ex¬ 
cluded Ex. G entirely from consideration. 
If that is done, what is the evidence 
against accused 1 ? There is evidence,, 
which I see no reason to doubt, that for 
a few weeks accused 1 and 2 had been 
tiading in sheep in partnership with. 
Ramaswami Moopan and that they had 
taken some sheep bought in the Trichino- 
poly District south through Dindigul to 
Madura. There is evidence that on. 

ihursday, 28th November 1929, they 

arrived at Madura with 12 sheep and 
stayed that night with P. W. 27, who 
knew accused 2, as accused 2 had married 
and divorced a daughter of P. W. 27’s- 
neighbour ; on Thursday they sold, 
two of the sheep, and on Friday they 
sold the rest with the help of P. W. 27, 
who himself bought the last one for Rs! 
11-8-0 ; the money for the sheep sold on- 
Friday was given to Ramaswami 
Mooppan, who was carrying a money 
bag ; about 4 p. m. on Friday, 29th No- 
^ ember, accused 1 and 2 and Ramaswami 
left P. W . 27 s shop at Madura saying 
that they were going to walk home. This 
evidence of what happened at Madura is 
given by P. Vv r . 27. (The judgment then 
discussed the evidence and observed) : 
Though he (accused 2) has withdrawn his 
statement Ex. G there is no doubt that 
his admission ih it that he was present 
when Ramaswami was murdered is true. 
Ifiat is what he admits in Ex. G. But 
taken with the other evidence that can¬ 
not be accepted as the limit of his guilt 
In the circumstances it is very high¬ 
ly improbable that, as accused 2 re¬ 
presents, accused I fell upon Rama¬ 
swami without a word to accused 2 
of his intention. Of the nine wounds 
tound on Ramaswami’s body one, on the 
right of the neck, cutting the carotid 
artery, was necessarily fatal. From the 
tact that so many wounds were inflicted 
it may be inferred that Ramaswami was 
not killed without a struggle. Accused 2 
according to his own account stood by 
and was not responsible for what was 
done. To my mind in the circumstances 
the only reasonable inference is that ac¬ 
cused 2 took part in the murder, whether 
ho actually had a hand in the struggle 
as is probable, or merely stood by ° on ’ 

guard. In my opinion, the convictions 
and sentences of both the accused should 
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be confirmed and their appeals should be 
■dismissed. 

P.R.S./k.N. Appeal dismissed. 
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Jackson, J. 

Arumuga Tevan and others — Accused 
Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 365 of 1929, De¬ 
cided on 11th November 1929, from order 
•of Sess. Judge, Madura, in Criminal Case 
No. 31 of 1929. 

Evidence Act (1872), S. 32— Statement of 
person who is dead throwing light upon 
cause of his death is relevant evidence—Man 
in bed in hospital four days after occurrence 
and month before his death making state¬ 
ment — That statement carries no more 
•weight than if he had made it in witness-box. 

When a m 9 . 11 , who is dead has left a state¬ 
ment throwing light upon the cause of his 
death that statement is relevant evidence un¬ 
der S. 32 but it is not entitled to any peculiar 
■credit. No doubt if a man gasps out his story 
tsoon after tho occurrence it may be said that 
there was no time for him to fabricate or for 
his friends to suggest falsehood. Bat if the 
man is in bod in hospital four days after the 
occurrence, and a month before he dies, and 
makes a'statement, that statement carries no 
more weight than if he made it in the witness- 
box and rather less, because ho has never been 
cross-examined. It is therefore incumbent 
upon tho Court before it accepts the statement 
as true to see how far it is corroborated. 

[P 180 C 2] 

V. Rathnam —for Appellants. 

Public Prosecuto 1 —for the Crown. 

Judgment. —The six appellants have 
been convicted on the charge that they 
•rioted with the common object of hurting 
•one Rani Sundarajan and also Mookan 
Servai and Kalimuthu Servai. Appellants 
1 and 4 have also been convicted under 
S. 148, and the first under S. 326 and all 
vthe others under Ss. 326 and 149. 

The learned Judge finds that the state¬ 
ment taken from Rani Sundarajan before 
-he died, Ex. F, is a substantially true 
.account of what occurred. He says that 
he came to Madura from Tirupparan- 
•kundram and found Mookan and Kali¬ 
muthu setting in front of the house of 
Nagayan, who joined them, and told them 
sthat his son’s wife had left him, and 
•when his son went to get her back from 
tlier parents they called in accused 1, who 
protested against the son trying to get 
his wife from a house of which accused 
1 was the landlord. The son said there 
was no need to ask his leave, and was 
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beaten. Nagayan protested and was also 
beaten. Next morning he was beaten 
again and went home. 

Nagayan was telling this story to the 
others at about 3-30 p. m. when accused 
1 and 4 to 7 came and asked why they 
were sitting there. Mookan and Sun¬ 
darajan tried to preserve peace but ac¬ 
cused 1 and Sundarajan began to abuse 
each other, whereupon accused 5 beat 
him on the head, and accused 1 stabbed 
him with a spear, and accused 4 cut him 
with a chopper. Kalimuthu and Mookan 
picked up sticks to rescue him, and they 
turned upon them. 

From this account it would seem that 
the common object was to drive Nagayan 
out of the town because he supported his 
son in trying to get back his wife. It is 
not at all clear why accused 1 should be 
so violently interested in the quarrel 
merely because the girl’s parents were 
his tenants but in any case neither he 
nor the other accused seems to have any 
object to beat Sundarajan, Kalimuthu 
or Mookan until they quarrelled that 
afternoon. The learned Judge has never 
addressed his mind to this difficulty. 
In his 15th paragraph, he reiterates 
his belief in Ex. F, and in his 17th 
he finds the accused guilty of rio¬ 
ting, but he nowhere explains what riot 
he deduces from the evidence of Ex. F. 
It is certainly not the riot set forth in 
the charge, for if the accused were after_ 
Nagayan and suddenly came upon Sun¬ 
darajan, Mookan and Kalimuthu it can¬ 
not be said that their common object was 
ever to hurt these three. 

When a man who is dead has left a 
statement throwing light upon the cause 
of his death that statement is relevant 
evidence under S. 32, Evidence Act, but 
it is not entitled to any peculiar credit. 
No doubt if a man gasps out his story 
soon after the occurrence it may be said 
that there was no time for him to fabri¬ 
cate or for his friends to suggest false¬ 
hood. 

“The tongues of dying man enforce attention 
like deep harmony; where words are scarce, 
they are seldom spent in va£n; for they breathe 
truth that breathe their words in plain.” 

But if as in this case, the man is in bed 
in hospital four days after the event and 
a month before he dies and makes a 
statement that statement carries no more 
weight than if he made it in the witness- 
box and rather less, because he has never 
been cross-examined. 
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It is therefore incumbent upon the 
Court before it accepts the statement as 
true to see how far it is corroborated. 


Mookan, so far from corroborating it, says 
it was made by Sundarajan when he was 
off his head owing to fever. He says 
that he was sitting in front of hi 3 own 
house that afternoon, and heard an up¬ 
roar coming from inside the house of 
Nagayan. He stepped into the road, 
?savv all the accused there and asked them 
why they had come after beating Naga¬ 
yan and his son in the morning. Then 
accused 1 gave him seven slaps and the 
others beat him. Kalirauthu ran to his 
rescue and he too was beaten. Then 
Sundarajan came up and he was stabbed. 

Nagayan says that he was standing 
•outside a shop when the accused attacked 
him, and he ran inside the house and 
bolted the door. He looked out later 
nind saw Sundarajan on the ground. He 
had not seen him before that day. Kali- 
muthu says that he ran up and saw 
Mookan being beaten, he tried to rescue 
him. got beaten himself, and then Sun- 
•darajan came and protested and was 
stabbed. 

The learned Judge rather understates 
the divergency between the story in Ex. 
E and the story in the depositions, when 
he says that they differ to some extent. 
They are quite different, probably it is a 
•correct inference that Sundarajan and 
Mookan when they lay in hospital never 
arranged to.tell the same story; but that 
hardly proves that one story out of the 
two.discrepant stories must be true. It 
merely proves that one of them at 
least is lying and they never troubled to 
conceal the fact, and if it is an under¬ 
statement to say that there is some diffe¬ 


rence, it is an overstatement, as it is sa 
in para 15, that the evidence of Mooka 
and Kalimuthu largely corroborate 
Ex. F. The truth is that Ex. F is n< 
•corroborated at all, and since it is coi 
tradictod by the oral evidence no coi 
viction can be founded upon it. Nor ca 
the judgment be supported by relyir 
oipon the oral evidence, because the tri 
Court has not believed it to be true, 
finds that P. We. 8 and 9 changed tl 
.facts m order to safeguard themselve 

•and the other alleged eyewitnesses can 
little weight. 


Some attempt seems to have been made 
’to convict the accused out of their own 
cnouths. The interrogatories came peri¬ 


lously near to cross-examination and ac¬ 
cused 5 was made to admit a complaint 
of his to the Magistrate which was mar¬ 
ked as a prosecution Ex. (L) and used 
against him as showing that he had 
never attempted to explain how the pro¬ 
secution witnesses came by their injuries. 
The learned Public Prosecutor very pro¬ 
perly abstained from any reference to this 
exhibit. 

To sum up, even the lower Court .finds 
that there is no evidence for the common 
object stated in the charge. The only 
evidence of tlie common object upon 
which the conviction for rioting is foun¬ 
ded is Ex. F, and that statement is both 
uncorroborated and contradicted. There¬ 
fore the findings under Ss. 148 and 149 
cannot possibly stand. 

As for that under S. 326 no doubt the 
witnesses agree that accused 1 stabbed 
Sundarajan, but their stories are too dis¬ 
crepant and improbable. An outstand¬ 
ing difficulty which lias never been cleared 
up is how accused 1 took a prominent 
part in the quarrel merely because one 
side happened to have rented his house. 
The findings and sentences are cancelled 
and appellants are acquitted. 

P.R.S./p.n. Accused acquitted. 
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Pandalai, J. 

K.V. Subramania Iyer —Accused—Pe¬ 
titioner. 

v. 

Emperor— Opposite Party. 

Criminal Revns. Nos. 24 and 25 of 
1930, and Criminal Revn. Petns Nos. 23 
and 24 of 1930, Decided on 20th August 
1930, from orders of First Class Bench • 
Magistrates, Palghat, in Summary Trials 
Nos. 1481 and 1485 of 1929. 

Madras District Municipalities Act, S. 300 

Rr. 2 and 11—Punishment for two offences 
arising from same facts is illegal—Person 
convicted for neglecting to vaccinate child — 
Persistence in neglect is punishable under 
R. 11 (2) and not under R. 11 (1) (a). 

Where a defaulter had already been convicted 
and sentenced for disobeying a previous notice 
to produce a child for vaccination and the 
subsequent notices served on him were in fact 
nothing more than a repetition of the same 
demand though served in two forms, one as a 
notice to produce the child for vaccination, 
the other as one to discontinue his breach of 
the previous notice. 

Held : that the defaulter could not be 
punished for two offences on the same facts and 
also because, according to the rules, once a 
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person has been convicted for neglecting to 
take his child to be vaccinated under R. 11 (1) 
(a) his persistence in such neglect is punishable 
not as “ neglect ” under that rule, but as “con¬ 
tinuing breach ” under R. 11 (2): Flicker v. 
Stafford, 122 E. R. G51, Ref. [P 182 C 2] 

*S. V. Venkata Subramaniam — for 
Petitioner. 

K. Venkataraghavachari — for Ag. Pub¬ 
lic Prosecutor. 

Order- The petitioner, a resident of 
Palghat Municipality, was convicted and 
fined by the 1st Class Bench of Magis¬ 
trates in both the above cases. In Case 
24 he was convicted for failure to pro¬ 
duce his 34 year old child for vaccina¬ 
tion as required by a notice served on 
him on 23rd September 1929, an offence 
falling under S. 300, District Munici¬ 
palities Act read with llr. 2 (l) and 11 
(1) (a) of the rules framed by Govern¬ 
ment under that section and he was 
sentenced to pay a fine of Rs. 3 or to- 
suffer three days’ simple imprisonment in 
default. In Case No. 25 he was convicted 
for failure to comply with another notice 
served on him on the same day, 23rd 
September 1929, calling on him to dis¬ 
continue his previous breach of the 
vaccination rules, viz., failure to get the 
same child vaccinated in pursuance of a 
previous notice, an offence falling under 
S. 300, District Municipalities Act, read 
with R. 11 (2) of the rules framed by 
Government under the section and he 
was sentenced to pay a fine of Rs. 8 at 
4 as. per day for 32 days, or to suffer 
throe days’ simple imprisonment in de¬ 
fault. The petitioner says he has bona fide 
and conscientious objections to getting 
his child vaccinated as it will be in¬ 
jurious to its health, and that so far as his 
conviction in Case 24 is concerned, 

• the Magistrates have erred in declining 
to consider it at all, as according to 
him it is a reasonable excuse within the 
meaning of R. 11 (l) (a) of the rules. 
This raises an interesting question which 
is now dealt with by S. 2, 61 and 62 
Vio. Ch. 49 exempting conscientious ob¬ 
jectors from the operation of compulsory 
vaccination statutes. But there is no 
corresponding exemption in the District 
Municipalities Act. The decision in 
llutter v. Norton (l), shows that even 
under the previous Act, 30 and 31 Vic. 
Ch. 84, S. 29, objection to vaccinating a 
child on the ground that it was or was 
bona fide believed to be ‘injurious to its 
U) 67 J. P. 8. 


health may be reasonable excuse under 
that Act. It is not however necessary? 
to decide the point in this case because* 
the conviction in Criminal R. C. 24 must- 
fail for another reason. It is now 
admitted that the petitioner had already 
in S. C. 281 of 1929 before the Magis¬ 
trate been convicted and sentenced for 
disobeying a previous notice to produce 
the same child for vaccination and that 
this Court refused to interfere with that 
conviction (Criminal R. C. 836 of 1929). 
The present notices served on him on* 
23rd September 1929 were in fact nothing 
more than a repetition of the same* 
demand though served in two forms, 
one as a notice to produce the child for 
vaccination, the other as one to discon¬ 
tinue his breach of the previous notice; 
It is clear to me that the petitioner' 
cannot be punished, as he has been, for 
two offences on the same facts : (cf 1 . 
S. 26, General Clauses Act). Apart from 
that, there is the further objection in 
respect of the conviction in Case 24, 
that according to the pules, once a per¬ 
son has been convicted for neglecting to 
take his child to be vaccinated under 
R. 11 (l) (a) his persistence in such' 
neglect is punishable not as “ neglect ” 
under that rule, but as ‘ continuing 
breach ” under R. 11 (l): Pilcher v. > 
Stafford (2). The offence constituted by 
such persistence is really not merely 
neglect as such for which the offender 
has already suffered punishment, but a» 
continuing breach which is separately 
punishable under R. 11 (2) with a penalty 
calculated according to the period during 
which the offender persists in his neglect. 
For both reasons the conviction in Cas» 
24 is unsustainable and is set aside. 
The fine of Rs. 3, if paid, will be refunded. 

In Criminal R. C. 25, in which the peti¬ 
tioner has been found to have neglected 
to produce his child for 32 days, his advo¬ 
cate’s argument, lucid and to the point, 
was that continuing to neglect to pro¬ 
duce a child for vaccination is no offence* 
at all. For this Pilcher v. Stafford (2)* 
a decision passed under 16 and 17 Vic. 
Ch. 100 and 24 and 25 Vic. Ch. 59 was 
oited. It was there decided that where* 
a parent or a person having the care, 
nurture, or custody of a child has in¬ 
curred and jiaid the penalty for neglect¬ 
ing to have it vaccinated within the timo 
specified by statutes, a continuous ne g- 
' (2) 122 E. R. 651. 
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Sect to have it vaccinxtel is not a farther 
breach of the statutes. But the judg¬ 
ment of Cockburn, C. J., shows that 

1_ L __ I.__ i 1 • • 
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that was because nothing corresponding 
to R. 11 (2) penalizing continous neglect 
"existed in the then statutes, and as he 
•said “ nothing will meet it (the mis¬ 
chief) but fresh legislation.” In view of 
the clear language of R. 11 (2) the above 
decision is not applicable. The petition 
in Criminal R. C. 25 is dismissed. 

P.R.S./m.N. Order accordingly. 
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Venkatasubba Rao, J. 

Ghulam Moideen Sahib —Applicant. 

v. 

Md. Oomer Sahib and another —Res¬ 
pondents. 

Application No. 2173 of 1930, Decided 
on 2nd October 1930. 

Legal Practitioner — Solicitor has a 
flien for his costs on fruits of judgment re¬ 
covered by his exertion and cannot be de¬ 
feated by the third partys' attachment— 
L.ien—Contract Act (1872), S. 171. 

A solicitor Ins a lien on tho fruits of a 
judgment recovered by his oxertious, for it 
would -be inequitable to give the client tho 
benefit of tho solicitor’s labour without paying 
for it. Tho solicitor’s lien is not liable to ho 
•defeated on tho ground that tho assiguoo of a 
decreo. or tho attaching creditor of the solici¬ 
tor's client had no express notice of the lien. 
Tho fact of there being a fund in Court amounts 
to notice of tho existence of a solicitor’s lien : 
A.l.R. 15)27 Bom. 542; In re Born, (15)00) 2 Cli. 
433 ; Metre Cabs Ltd. In re, (1911) 2 Cli 557 * 
Guy v. Churchill, (1837) 35 Ch. D. 489 and 10 
Bom. 218, Ref. [p l84 c 2 ] 

N. Rajagopalan for P.V. Sudarsana 
Raju —for Applicant. 

W. V. Ilangaswami Iyenga )—for At¬ 
taching creditor. 

Judgment. This summons raises a 
question relating to a solicitor s lien. In 
O. 1 No. 44 of 1923 costs were awarded 
to Ghulam Mohideon against Govinda- 

So 4 Iu an Q ° 1 i (ier dat0d 17fch December 
1924. Mr Sudarsana Raju, as attorney, 

Nothin!? « h ° n !° r t Ghulam Mohideen. 
Nothing seems to have been done for 

about six years. Then in April 1930, at 

bis chon s request, the attorney filed 

•his bill of costs which was taxed by the 

Registrar on 28th April 1930. I n doing 

«o the Registrar overruled the objection 

of Rajabahadur, the legal representative 

of Govindaraju who in the meantime had 


died. In execution of the order for costs 
against Rajabahadur certain jewels were 
seized and brought into Court. This 
happened on 7th August 1930. 

I must now turn to a suit filed by 
Dawood Saheb against Ghulam Mohideen 

G t No ’ 7b of 1925 - In that suit, on 
2oth July 1925, Dawood obtained a decree 
against Ghulam Mohideen. In execution 
of that decree ho applied, on 2nd August 
IJ3U, for attachment of the order for 
costs in O. P No. 44 of 1923, which had 
been obtained by his judgment-debtor, 
namely Ghulam Mohideen. I am satis¬ 
fied that it was with the active help of 
Rajabahadur that Dawood Saheb took 
this step. But this is really immaterial 
for in my judgment nothing turns upon 
it. Mr. Sudarsana Raju intervened and 
objected that costs wore due to himself 
from his client and that tho attachment 
asked for by Dawood Saheb should not 
be made as it would defeat his own 
right. The master must bo taken to 
have overruled the objection of the at 
torney, for on 15th August 1930, ho made 
an order for attachment in favour of 
Dawood Saheb. Mr. Sudarsana Rain 
urges that ho has a solicitor's lion for 

his costs and on that ground attacks the 
master s order. 

The first ground taken by the counsel 
for Dawood Saheb is that tho attorney 
has no subsisting claim for costs against 
h.s own client Tho facts bearing on 
this point are these: The attorney ? s ac- 
count books show that in 1924 iio re 
co.ved from his client Rs. 10 and spent 
on his behalf Rs. 6. From 1924 to 1910 
as I have said, nothing seems to have 
been done, but, in April 1930, Ghulam 
Mohideon requested Mr. Sudarsana Raju 
to tax his bill of costs. Tho latter seems 
to hive incurred oxpenses by way of out 
fees amounting to Rs. 40. The total 
amount thus spent by him comes to 
Rs 46, and deducting from it Rs. 10 to 
which I have already referred, he was 
out of pocket by Rs. 36. The costs 

‘?. hl "“ n t . axation amounted to 
Rs. oOO odd What is urged by Da wood’s 
counsel is that the business for which 
the attorney was employed terminated 
on 17th December 1924, and tlfat the 
attorney’s claim for costs against his 
client was therefore barred undor Art. 84 
Lim Act. Art. 84 is restricted to suits.’ 
but I shall assuiho that even applications 
are governed by it by way of analogy 
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That article provides a period of three 
years for a suit by an attorney “for his 
costs of a suit or a particular business,” 
the time running from “the termination 
of the suit or business.” It cannot be 
said that the business terminated in 
1924. There is no question in this case 
between the attorney and his client. 
When his own client treats the engage¬ 
ment as subsisting and instructs him to 
tax his bill of costs, how can it be said 
that the business has terminated ? Would 
it be open for instance to Ghulam Mohi- 
deen, if a suit had been brought against 
him by Sudarsana Raju, to plead that 
the latter’s claim for costs was barred, 
notwithstanding what had happened bet¬ 
ween him and his attorney in April 
1930 ? The answer must plainly be in 
the negative. I therefore hold that on 
the date when Sudarsana Raju in¬ 
tervened and objected, he had a subsist¬ 
ing claim for costs which he could have 
enforced against his client in a regular 
suit. This brings me to the second point 
raised, namely, has the attorney a lien for 
his costs which cannot be defeated by a 
third party’s attachment ? This point 
is fully considered by Sir Amberson 
Marten, C. J., and Blackwell, J., in 
Tyabji Dayabhai & Co. v. Jetha Devji & 
Co. (1). The learned Chief Justice re¬ 
views the English cases at length and 
points out that a solicitor has under the 
common law what is known as parti¬ 
cular lien which does not depend on ac¬ 
tual possession of the property as distin¬ 
guished from possesory lien by reason of 
certain property like title-deeds being in 
his hands. The English cases also show 
very clearly that this common law lien 
has not been abrogated by statute. This 
is pointed out by Farwell, J., in In re. 
Born (2), where he observes that a soli¬ 
citor has a common law lien on the 
fruits of a judgment recovered by his 
exertions, for it would be inequitable to 
give the client the benefit of the solicitor’s 
labour without paying for it. To the 
same effeot are the observations of Swin- 
fen Eddy, J., in In re Metre Cabs Ltd. 
(3) and of Cotton, G. J., and Gindley, G.J., 
in Guy v. Churchill (4). In the judgment 

(1) A.* R. 1927 Bom.642=105 I. 0. 883=51 

Bom. 855. 

(2) [1900] 2 Ch. 488=69 L. J. Ch. 669=49 

W. R. 23=83 L. T. 61. 

(8) [1911] 2 Oh. 657. 

(4) [1887] 85 Oh. D. 489=50 L. J. Oh. 670= 

85 W. R. 706=57 L. T. 610, 
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of the Bombay High Court, these and 1 
several other cases have been fully re¬ 
ferred to and I shall not therefore discuss- 
the point at any further length. That- 
the law in India on this point is in con¬ 
formity with the common law of England 
is also established by the same decision* 
In a case quoted by the learned Sir 
Charles Sargent, C. J., says : 

“It is to be borne in mind that the solicitor’s- 
lien in the High Courts of India is governed: 
exclusively by the law as it existed in English 
Courts before the passing of 23 and 24 Vic., Ch. 
127. (the Solicitors Act, 1860) by which that lieiv 
was very much extended. By that law the- 
solicitor had a lion 'or his costs of any funds- 
or sum of money recovered for, or which be¬ 
came piyable to his client in the suit: Devaki- 
bai v. Jefferson, (5) ” 

Ifc is also clear from the decided casesj 
that the attorney’s lien is not liable to be- 
defeated on the ground that the assignee^ 
of a decree or the attaching creditor ofj 
the solicitor’s client had no express notice! 
of the lien. The fact of there being a fundj 
in Court amounts to notice of the exist-j 
ence of a solicitor’s lien. The same rule- 1 ' 
is stated differently thus. If the assig¬ 
nee has notice that what is assigned is 
the subject-matter of a suit, he must be- 
deemed to have notice of the existence of 
the solicitor’s lien : see the cases cited 
in the Bombay High Court judgment. 
In the present case the attorney pointed: 
out that he had a lien before the attach¬ 
ment was made. But, as I have said the- 
question whether the attaching creditor • 
has express notice is immaterial. 

Then remains the question, what is the> 
order I am to make ? Dawood Saheb- 
after obtaining the attachment, has rea¬ 
lized the sum from Rajabahadur ; at any 
rate he says so, and what is material is- 
that on 22nd August 1930, he entered up 
satisfaction of the order for costs. I 
must therefore direct Dawood Saheb ter 

bring back by way of restitution* 
Rs. 464-8-0 to be paid over to Mr. Sudar¬ 
sana Raju. When the amount is brought- 
back the part satisfaction which Dawood* 
entered of his own decree in C. S. No 76 
of 1925 will stand revoked. It follows* 
from this that the jewels in Court must 
be returned to Rajabahadur and I make- 
an order accordingly. In review of tho 
fact that Mr. Sudarsana Raju slept over 
his rights for about six years, I make no 
order as to costs. 


P.r.S./b.v. Order accordingly . 



(5) [1886] 10 Bom. 243. 
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Jackson, J. 

(Ohukkala) Mangayyamma —Petitioner, 

v. 

( Ckukkala) Appalaswami —Respondent. 

Criminal Revn. No. 533 of 1930 and 
‘Criminal Revn. Petn. No. 495 of 1930, 
Decided on 4th November 1930, from 
•order of Sub-Divl. Magistrate, Vizaga- 
patam, D/- 16th May 1930, in Misc. Case 
No. 13 of 1927. 

Criminal P. C. (1898), S. 488—Compro¬ 
mise after reference to Court of which essen¬ 
tial part is passing order under S. 488 can 
be enforced. 

Although Magistrate is under no necessity to 
pass an order under S. 48S, whore the compro¬ 
mise is entirely independent of the Court, but if 
a compromise of which the essential part is tho 
passing of an order under S. 488, such order can 
bo enforced under S. 488: A. I. R. 1926 Lah. 
469 and A. I. R. 1930 Lah. 524, Doubted ; 2 
Weir G29, Foil. [P 1S5 Cl, 2] 

Kasturi Seshagiri Rao — for Petitioner. 

K. S, Jayarama Ayyar —for Respon¬ 
dent. 

Order.— The petitioner seeks to revise 
the order of tho Sub-divisional Magis¬ 
trate of Vizagapatam in an application 
•under S. 488, Criminal P. 0., by a wife 
for enforcement of the order of mainte¬ 
nance which she had received from that 
•Court. The learned Magistrate has re¬ 
fused to pass any such order for reasons 
which it is not easy to follow. He says 
that the original order is based on a 
compromise, that therefore S. 488, Crimi¬ 
nal P. C. has no longor any application 
and that the proper remedy for the peti¬ 
tioner is by way of civil Courts. Of course 
if the parties had settled the dispute by 
themselves without any reference to the 
Court, thero would have been no order 
under S. 488, Criminal P. C. at all; but 
such settlement is evidently not what 
they contemplated. The husband was 
prepared to consent to judgment without 
giving the petitioner any further trouble 
so long as her claim for maintenance was 
reasonable and therefore the Magistrate 
passed orders in the terms of this agree¬ 
ment, or compromise, a vory sensible 
arrangement which did not in any way 
(detract from tho force of the order. In 

fc r w ° ™ 808 f . ro 7 1 Lahore, A. T. R. 1926 
La/* 469 and A. I. R. 1930 Lah. 524. it 
is held that a compromise cannot be en¬ 
forced under S. 488, Criminal P. C. and 
if these cases refer to a compromise of 
which an essential part is the passing of 
an order under S. 488, Criminal P. C., T 
1931 M/24 
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must respectfully differ from them. If 
the compromise is entirely independent) 
of tho Court, I agree that the Court would 
be under no necessity t » pass an order 
under S. 488, Criminal P. C. The view 
of the matter which I have endeavoured 
to set forth is I think succinctly put in 
Lingadu v. Lnhhakka (1), Case No. 41 
which is a ruling of a Bench of this 
Court and which finally settles the mat¬ 
ter for this Presidency. The petition is 
accordingly allowed and the application 
is remanded to the Silh-divisional Magis¬ 
trate for disposal according to law after 
hearing tho parties, if necessary. 

P^R.s./v.B. Petition allowed. 

(if 2 Weir 629. ~ 
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Reilly and An vntakrishna 
Ayyar, JJ. 

.1 )inu .1 vat.ha niga l —Appellant. 

v. 

Sojnaa u nda ra A oa th a n iga l —Respo n - 

dent. 

Betters Patopt Appeal No. 129 of 
1929, Decided on 8th October 1930, from 
judgment of Wallace, J., D/- 22nd Octo¬ 
ber 1929, in Second Appeals Nos. 469 
and 470 of 1928. 

fa) Limitation Act (1998 \ Arts. 89 and 
116 —Though money recovered by suit on 
registered bond is money recovered as com¬ 
pensation for breach of contract, yet where 
by registered agreement one tenant-in¬ 
common manages the properly as ag> nt of 
other tenants-in common, Art. 89 applies 
as it is suit for account between principal 
and agent and not Limitation Act, Art. 116. 

No doubt it is true that money recovered by 
suit as duo on a registered boud, or duo as rent 
under a registered counterpart of a 1 *ase, 
should 1)0 troitcd ns money recovered as com¬ 
pensation for broich of contract under Art. 11G, 
but as a decree for tho taking of an account 
implies that if a bilance is due from tho defen¬ 
dant ho must pay it, and as a suit lor compen¬ 
sation for breach of contract may possibly come 
within some other articles of’ the Act than 
Art. 115 or Art.llG, but not within Art.89, there¬ 
fore when by a registered agreement, one 
tenant-in-common is left in possession ns the 
agent of tho othor tenants-in-commou and the 
agont agrees to submit yoarly accounts to his 
principals. Art. 89 is the article which applies 
to a suit for an account brought hr the princi¬ 
pals and not Art 11G, 24 All. 27 '(P. C.) and 
A. I. R. 1916 P C. 148, Foil ; A. I. R. 1922; 
Mad. 150 (F. B.)\ 40 Cal 108; A. I. R. 1928 
P. G. 31; 43 Cal. 248; 32 Cal 719; 53 I. C. 67b; 
35 Cal. 299; A. I. R. 1925 Bom. 148; A. I. R. 
1H)22 Mad. 150 (F. B.)\ A. I. R. 1921 Bom. 384 
14 Cal. 147 (P. C .) and A. I. R. 1929 Mad. 53. 
Ref- 15 Bom. 155 (P. C .) and A. I. R. 1916 P 
C. <82, B-l. ok. [P 180 C 2: P 197 C 1, -j] 
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(b) Limitation Act (1998), Arts. 89 and 
116 —Suit for account is for ordering defen¬ 
dant to account to olaiotiff for moneys re¬ 
ceived by him and is different from suit for 
compensation for breach of contract. — In 
suit for accounts defendant can get decree 
for balance of account if anything is found 
due to him. 

A suit tor au account is not a suit fora 
definite sum of money, but for ordering the 
defendant to account to the plaintiff for moucys 
received by him and the first result is that the 
plaintiff gets a decree for discovery. An agent 
when sued as defendant for an account can 
got a decree for the balance of the account, if 
anything is found duo to him, even though he 
has not el rimed it in his pleadings; and that 
could never happen in a suit merely for com- 
>ensation for breach of contract. 23 Cal. 884 
F. B.); 32 All. 525; 1! Cal. 147 (P. C.) and 
50 T. C. 675, Rel. on: 20 Mad. 418; A. T. R. 1924 
All. 851; 35 Cal. 298; 31 Cal. 719; A. I. R. 1920 
Mad. 615 (F. B. ); Collyer v. Dudley, 2 L.<J. Ch. 
15; 15 Bom. 155 (P. C.); 27 All. 374; A. I. R. 
1916 P. C’. 132; 39 Mad. 376; 20 Mad. 418 and 
.1.7 R. 1916 P. C. 182, Ref.', 42 Mad. 873, 
Ernl. and not Foil.; 1 C. L. J . 211; 5 1. C. 59; 5 
I. C. 186 and 16 I. C. 852, Piss form. I'P 1R8 C 1] 

(c) Limitation Act (1908), Art. 89—Move- 
able property. 

Monov received by the agent for the principal 
is movciblo property: 24 All 27, Foil. (P 188 C 2] 

(di Limitation Act ( 1908), Art.l 16—Breach 
of contract is condition precedent. 

Per Anantahrishna Ayyar, J. —Pefore Art. 
116 should apply tho Court must bo Satisfied 
that the suit is oue for compensation for the 
broach of a, contract. [P 192 C 1] 

(e) Limitation Act 11908), Arts. 116 and 
88—Suit for account by principal against 
his agent for properly received and not 
accounted for cannot be a suit for compen¬ 
sation for breach of contract, but is suit 
for account. 

A suit by a principal against his ageut for 
rnove%b)o property rccoivcd by tho latter and 
not accounted for cannot bo said to bo suit for 
com lonsatiou for tho broach of a contract, but 
is a suit' for account: A. I. R. 1926 Mad. 615; 
A. I. R. 1916 P. C. 132; 5 I. C. 59; 1 C. L. J. 
211; 39 Mad. 376; 32 Cal. 719; 85 Cal. 298 and 
A. I. R. 1923 Cal. 507, Ref. [P 191 C 1] 

K. Rajah Ayyar —for Appellant. 

K % Jihashyajri Ayyanyar —for Respon¬ 
dent. • 

Reilly, J. —In this suit tho plaintiff 
and tho defendant, who aro brothers, and 
another brother as members of a joint 
family owned a village. In 1896 thev ex¬ 
ecuted a registorod deed of partition,Ex A, 
by which they agreed that each brother 
should be in management of the village 
for two years in turn and should settle 
the accounts for his management in July 
of each year and pay tho amounts due 
to tho other brothers. The defendant 
was in management under that arrange¬ 
ment for faslis 4326 and 1327. The 
plain! iff sued for what was due to him 


for those faslis. The defendant in his^ 
written statement claimed to set off* 
what was due to him from the plaintiff 
for the plaintiff’s period of management, 
faslis 1324 and 1325. The District Judge' 
found that the defendant’s claim for 
those two earlier faslis was barred, as; 
it should be taken to be governed by 
Art. 89, Lim. Act. On second appeal' 
Wallace J., found that the defendant’s- 
claim in respect of those two faslis 
was in time as it could be brought 
under Art. 116, Lim. Act, as well aa 
Art. 89. The present appeal is against 
that decision of Wallace. J. 

As the document, Ex. A, was a regis¬ 
tered document and there was this con¬ 
tract that each brother in turn should 1 
be in charge and render accounts in July 
of each year, and pay over what was; 
due to the other brothers, if those terms- 
of Ex. A were broken, as it is admitted 
they were broken, thon either the plain¬ 
tiff or tho defendant could have sued 
for damages' for breach of contract and 
the suit would have come under Art. 116. 
Wallace, J., is of opinion that the- 
suit and the defendant’s claim were* 
of that nature. But if we examine the- 
plaint in this case, we find that the- 
plaintiff was' clearly not suing for com¬ 
pensation for breach of contract. He 
sued for au account and put in an appro¬ 
ximate account, stating approximately 
what he thought was due, as it was- 
necessary under the Code of Civil Pro¬ 
cedure that he should put in some such* 
statement. Tho defendant in his written- 
statement said: 

“ Tho plaintiff is bouud reudor accounts- 
to this defendant relative to his (plaintiff's) 1 
management for faslis 1324 and 1325 when ho¬ 
llar! tho management, and pay to this defondant 
tho proportionate amount found due under 
tho same, ” 

and he put in au account. I think ib¬ 
is perfectly clear that, whatever kind' 
of suit the plaintiff and tho defendant 
might have brought, the suit which the- 
plaintiff 'brought and tho reply which 1 
tho defendant gave were both claims for 
an account and nothing else. With great 
respect, it appears to me that Wallace, 

J. # has not noticed exactly what the* 
prayers of the parties were. 

It has been decided that, when by an; 
oral agreement one tenant-in-common is 
left in possession as the agent of the 
other tenants-in-oommon, if one of them! 
sues him for an account, the article ap-i! 
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<plicable is Art. 89, Lim. Act. A Full 
Bench of this Court expressed that opi¬ 
nion in Yerukola v. Yerukola (l) and the 
Privy Council decided that that was the 
•right article in Asghar Alikhan v. Khur- 
shed Ali Khan (2). Again when the High 
•Court of Calcutta appliod that article to 
such a case in Chandra. Madhab v. Nobin 
*Chandra (3), that was approved by their 
Lordships of the Privy Council in Nobin 
-Chandra v. Chandra Madhab (4). There 
is also another statement of the Privy 
Council, obiter dictum, to the same 
•effect in M. Venkanna v. M. Agasthiah 
{&). It has also been decided that when 
an agent agrees to submit yearly ac¬ 
counts to his principal, Art. 89 is the 
article which applies to a suit for an ac¬ 
count brought by the principal. Madhu- 
sudan Scti v. Rakhal Chandra Das (6) 
and Bhabatarini v. Sheikh Bahadur (7) 
are to that effect. Even if the agent’s 
agreement to submit yearly accounts is a 
registered agreement, there is the opinion 
of Maclean, C. .J., obiter in Hafez- 
uddin Mandal v. Jadu Nath Saha (R) 
that the article applicable is Art. 89. 

But for the defendant it has been con¬ 
tended before us that, when a principal 
9ues his agent for an account, ho sues 
for monoy which he hopes to obtain as 
the result of the accounting. As a 
matter of human nature no doubt that 
proposition is true. Very tow people, 
!one may imagine, bring suits for ac¬ 
counts before the Courts and hope to got 
nothing out of them. The Privy Council 
: in Rahimbhoy Habib Bhoy v. C. A. 
Turner (9) lias stated that a decree for 
the taking of an account implies that, if 
a balance is duo from the defendant be 


must pay it. So far the contention of 
;!tho defendant is no doubt sound. Then 
'it is further contended by Mr. Viswa- 
nat.ha Ayyar for the defendant that in 
suoh cases, if money is found due on the 

•agent, s account being taken, it is really 
• due because the agent has broken his 

(t) A. I R. 1922 M a d. 150=71 I. G. 177=15 
Mad f,4Q(F. B .). 

2 !?(p 4 C j”' 27 = 2 ' l - A * ' m =s Sftr - 

j*) £ 19 } 8 }, 40 Oal- 103=18 I. 0. 785. 

( i cA mro/- °- 148=36 '■ °- 1=44 

(5) .\. J. R. 1928 P. 0. 81 


(G) [1910 

(7) [1919 

( 8 ) [1908 


48 Cal. 248=80 I. G. 097. 

53 I. G. 075. 

35 Cal. 298=7 C. L, J. 279 = 12 G 
W. N. S20. 

• (9) [1891] 15 Rom. 155=18 I. A. C (P. OA. 


contract to account, and, if anything is 

recovered in such a suit from the agent, 

it must bo regarded as compensation for 

breach of contract, and, if the agent’s 

agreement is registered, then Art. 110, 

Lim. Act, applies. He lias pointod out 

that money recovered by suit as due on 

a registered bond or due as rent under a 

registered counterpart of a lease must 

now bo treated bv us as monov recovered 

• 

as compensation for breach of contract 
under Art. 116, Lim. Act. in accordance 
with tho opinion of the Privy Council in 
Tricomdas Cooverji Bhoja v. Gopinat-h 
Jiu Tliakur (10). That is so. But is a 
suit for an account,*a suit for compensa¬ 
tion in that sense? It has been dec : ded 
in some cases that it is a suit for com¬ 
pensation in that sense. That is the 
effect of Matiial Bose v. Amin Chnnd 
(11). Basin Sarkar v. Baroda Kishore (12), 
Jogesh Chandra v. Benode Lai (13) and 
Bhagirath v. Pramchand (14) On the 
other side there is the decision in Bha.ba- 
tarini v. Sheikh Bahadur (7) that a suit 
for an account and fer money due on 
taking the account is not a suit for com¬ 
pensation for breach of contract. But, 
in my opinion, Air. Rajah Ayyar for the 
plaintiff in this case is right in his con¬ 
tention that we are not at liberty to sayj 
that a suit for an account is a suit for 
compensation for breach of contract even 
in the sense in which “compensation for 
breach of contract” has boon used in the 
cases recognized as correct by the Privy 
Council in Tricomdas Cooverji Bhoja v. 
Gopinath Jiu Tliakur (10). In Hurri- 
nath Rai v. Krishna Kumar Bakshi (15),J 
their Lordships of the Privy Council 
themselves made a statement, which 
shows that a suit by a principal against 
his agent for an account is something 
different altogether from a suit for com¬ 
pensation for breach of contract, 'boc?.u°e 
in a suit for an account the defendant 
can claim a decree, if the accounting 
turns out to be in his favour, and that 
could never happen in a suit merely for 
compensation for breach of contract. The| 
words actually used in that cise by their 
Lordships of the Privy Council are: 

(10) A. I. R. 1910 P. G. 182=39 I.‘ 0. lijfiSl 
I. A. 05=44 Cal. 759 (P. G.). 

(11) [1905] 1 C. Tj. J. 211. 

(12) [1910’ 

(13) [1910 

(14 [1918 

(15) [1887 


5 1. C. 180. 

5 I. 0. 59. 

10 I. C. 852. 

14 Gal. 147 = 13 1. A. 


751 (P. O.). 


123 = 1 Sar. 
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“Nothing could prevent the defendant in a 
suit frame! like this from cl liming l he benefit 
of an account if in his favour, just :*s the 
plaintiff claims it if a larger sum than he 
specifies should be found due to him.” 

There we have an essential difference 
between a suit for an account and a suit 
for compensation for breach of contract. 
As was pointed by Trevelyan. J., in 
Kunjo D chary Singh v. Madhub Chandra 
Ghose (16), a suit for an account is not a 
suit for a definite sum of money but for 
ordering the defendant to account to the 
.plaintiff for money received by him and 
:the first result is that the plaintiff gets a 
decree for discovery. That an agent 
when sued as defendant for an account 
lean get a decree for the balance of the 
■account if anything is found due to him, 
even though he has not claimed it in his 
pleadings, was decided in Parmanand v. 
-Tagat Narain (17), which was approved 
in a later decision of the same Court, 
Ram Charan v. Bulaqui (18). It is true 
as Mr. Viswanatha Ayyar has pointed 
out, that in Narasimha Rao v. Zamindar 


Lim. Act, would be unjustifiable, and it* 
should be remembered that those deci¬ 
sions included two of the Privy Council. 
A suit for compensation for breach of 
contract may possibly come within some 
other article of the Limitation Act than 
Art. 115 or Art. 116. But how could it 
ever come within Art. 89? The very 
wording of Art. 89. precludes that. Art. 
89 runs: 

by a principal against his agent for moveable 
property received by the latter and not accoun¬ 
ted for.” ( . 

Is it possible, using English language 
with any approach to accuracy or even 
sense, to speak of compensation for 
breach of contract as moveable property 
received by the agent for his principal? ; 
Money received by the agent for the 
principalis moveable property, as was; 
declared in Asghar Ali Khan v. Khurshed ' 
AH Khan (2). There i° no difficulty about 
that. But to my mind it is beyond all 
reason to suggest that a suit for compen¬ 
sation for breach of contract comes with- 


of Tiruvur (19), Phillips, J., dissented i Q Art.. 89, Lim. Act, As the Privy 
from that view and was of the opinion Council has definitely decided that a. 
that a defendant agent in such a suit su it against an agent for an account 


could not get the balance by decree if a comes within Art. 89, Lim. Act, that is- 
•balance was found due to him. But it alone sufficient to show that when the- 


appears that Hurrinath Rai v. Krishna 
Kumar (15) was not quoted to the learned 
lodge in that case, and, as has just been 
pointed out by Mr. Rajah Ayyar, in 
Ramalinga Chetti v. Raghunatha Rao 
(20) it is recognized as the law and 
practice in England—and there is no 
reason to suppose that the practice in 
this country should be different—that 
defendant agent in a suit for au account 
can recover the balance, if on the ac¬ 
counting a balance is found to be due to 
him. I must accede to Mr. Rajah Ayyar s 
contention that a suit for an account is 
not a suit for compensation for breach of 
icontrftct. It appears to me to be a £uit 
[of an entirely different nature and may 
jhave results impossible in a suit for cora- 
ipensation for breach of contract. I may 
remark that, if such a suit were really a 
suit for compensation for breach of con¬ 
tract, then all the decisions which I have 
mentioned, that a suit for an account 
against an agent falls within Art. tt9. 

~10) [1896J 28 Uni. sm'IU 1 . d.). 

17) ['.OlOj 82 All. 5*25=6 I. 0. 168. 

(18) A. I. R. 1924 All. 854=83 I. 0. 880=46 
All 858. 

(19) [1919] 42 Mad. 878=58 I. <3. 2-34. 

(20; [1897] 20 Mnd. 118. 


plaintiff sued for an account in this case- 
and when the defendant asked for an ac¬ 
count it was Art. 89 which was appli¬ 
cable and not Art. 116. Both parties 
might have sued, if they had chosen, for' 
compensation for breach of contract and 
have brought themselves under Art. 116; 
but it happens that they have chosen to 
sue for accounts, and we must apply the- 
article applicable to the relief for which 
they have prayed. That being so, in my 
opinion this appeal must be allowed and 
the decree of the District Judge restored 
with costs. 

Anantakrishna Ayyar, J. —I agree. 
The ouly question that arises for deci¬ 
sion in this appeal is one of limita¬ 
tion. As I construe the pleadings in the 
case, the claim (put forward by the 
plaintiff as well as the defendant) is one 
for account by the principal against his 
agent. That is the view which both the- 
lower Courts also took of the pleadings 
in the case. If so, prima facie, Art. 89, 
Lim. Act, would apply to this case and 
the only question then is whether Art. 
116 would apply because Ex. A under- 
which the liability arises is a registered> 
document. Both the lower Courts held* 
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that Art. 116 would not apply to such a 
case; hut the learned Judge (Wallace, J.) 
held that 

“there was uo obstacle in law to the suit coin¬ 
ing uudor Art. 11G as well as under Art. 89, 
Lim. Act.” 

The question is whet her that view is 
correct. 

The learned advocate for the respon¬ 
dent argued that Art. 116 applies to the 
case, for there is a contract in writing 
registered in the present case (Ex. A), 
one party has committed breach of that 
contract, and the other party claims 
compensation for the said breach and 
that the claim is therefore really for 
compensation for breach of a contract 
in writing registered. He drew our 
attention to the decision of the Privy 
Council in Tricomdas Goovcrii Bhoja 
v. Gopi Nath Jin Tliakur (10) and 
also to the decision of a Full 
Bench of this High Court reported in 
Ratnasabhapathi Chettiar v. Devasiga- 
mony Pillai (21). The Privy Council 
held that Art. 116 applied to a suit for 
royalties due under a registered lease of 
certain lands. Reading pp. 767 and 768 (of 
-14 Cal.) it is cloar that their Lordships 

"thought that they should accept the interpre¬ 
tation so aften and so loug put upon the statute 
(as to the meaning of the word ^compensation” 
occurring in Act. 11G) by the Courts in India 
that tho decisions caunot now be disturbed.” 

The Full Bench held that : 

"where a mortgage deed containing a personal 
covenaut to pay the mortgagee money is regis¬ 
tered, Art. 11G applies to a suit to recover the 
balance due to the mortgagee after the salo of 
the mortgaged property.” 

In delivering the opinion of tho Full 
Bench, Kumaraswami Sastriar, J., refers 
to various decisions of this and other 
High Courts where it was held that 
suits to recover money due on registered 
bonds, suits to recover rent duo on re¬ 
gistered letse-deeds and suits to reco¬ 
ver amounts dne in respect of covenants 
in registered deeds of partnership, were 
governed by Art. 116, Lim. Act. No re¬ 
ference was however mado to decisions 
dealing with Art. 89 in cases where the 
documents creating agency are regis¬ 
tered. We have therefore to consider 
the nature of the suit contemplated by 
Art. 89 and to see whether the same 
could be considered to be “a suit for 

(21) A. I. R. 1929 Mad. 53=110 ?l. C. 817=52 
Mad. 105 (P. B.). 


compensation for breach of a contract" 
within the meaning of Art. 116. No 
doubt we should keep in view the fact 
that the word compensation has beep 
used in a wider sense in the Contract 
Act .and in the Limitation Act. We 
should also remember that there is gene¬ 
rally a distinction established by the 
Limitation Act in favour of registered 
instruments, a longer period of limita¬ 
tion being (generally speaking) prescribed 
in .the case of registered instruments. 
We have therefore to be fully alive to 
the above features in construing Art. 89, 
Lim. Act. 

Article 89 speaks of “a suit by princi¬ 
pal against his agent for moveable pro¬ 
perty received by the latter and not ac¬ 
counted for" period of limitation is three 
yoirs, and time runs from the time when 
the account is, during the continuance * 
of the agency, demanded and refused or, 
where no such demand is made when 
the agency terminates. Tho Privy Coun¬ 
cil decided in Asghar AH Khan v. Kliur- 
shed Ali Khan (2) that tlie expression 

moveable property ” in Art. 89 in¬ 
cludes “ money. " In Shib Chandra Roy 
v. Chandra Narain Muknjce (22) it was 
held by Harrington and Mookerji, JJ., 
that a suit by a principal against his 
agent for an account and also for re¬ 
covery of money that may be found due 
from him is a suit for moveable property 
received by the agont on behalf of the 
principal and not accounted for, and is 
governed by Art. 89. It was argued 
that because the plaintiff prays that an 
account may be taken first, the sum due 
ascertained, and the amount so due be 
also decreed to him, that tho suit is- 
therefore not one for account but for 
money. At p.-725, Mookerjee, J., an¬ 
swered the objection in the following 
terms : 

As pointed out hv Sir Barnes Peacock in 
Kulrc Kishen Paul Chowdhry v. Mt.Juggul 
Tara (23), when it is said that law imposes an 
obligation on the agent to render an account 
of his agency and to account for the money of 
his principal, the word “ account ” is used in 
its legal sense and is not contined merely to 
rendering an account by the agent of what he 
has done with the money, but»also includes 
tho payment of any balance which might be 
found due from him upon taking the account. 
This is substantially in accordance with the - 
observations of Lord Esher in Harsant v. 
Bla ine (24) that tho duty of tho accounting: 

22) [1905] 32 Oil. 719=1 0. L. J. 232. 

23) 11 W. R. 76=2 B. L. R. A. C. 139. 

(24) [1H87] 50 L. J. Q. B. 511. 
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party is not mcreh lo be const intly ready with 
his accounts, but also, if the accounts show 
that ho has money to pay over, to bo constantly 
pay. In this view of the matter, 
Art. 89 covers a case of the present description, 
the object of which is to obtain an account of 
tho money in the hands of the agent as also 
to recover the sum due. ” 

What is technically known as “ a suit 
for account " by principal against his 
agent has been described in several 
cases. The agent has to he ready with 
his accounts : lie has to explain the en¬ 
tries in the accounts which require ex¬ 
planation : he lias to support tho entries 
by vouchers in proper cases : and ho has 
also to hand over the balance, if any, 
that might be found duo, to the princi¬ 
pal. It his also boen mentioned in the 
cases that if it should turn out that, as 
a result of the taking of the accounts, 
some money is due to the defendant 
agent, then there should be a decree in 
favour of the defendant agent for that 
amount : see Colly er v. Dudley (25) ; 
Harinath Mai v. Krishna Kumar (15) ; 
Rahimbho 1 / Habib Bhoy v. C. A. Turner 
•(9) : Ramalinya Chetty v. Ragliunath 
Ran (20) : see also tho following re¬ 
garding the pature of a suit for account: 
Knnjo Behary Singh v. Madhule Chan¬ 
dra (16), per Trevelyan, J., Ragliunath 
-v. Oanpatji (26) ; Parmanand v. Jagat 
Narain (17) and Ramcharan v. Bulaqui 
-{18) : see also Ss. 213 and 218, Con¬ 
tract Act. In Harinath Rai v. Krishna 
Kumar (15) the plaint concluded as 
follows : 

“ There is a balance against tho defendant 
of Rs. 19,925-1*1*0, for tho recovery of which 
1 institute 1 this suit. If by tho decision of 
■ tho Court a larger sum should bo proved to be 
.payable to mo by tho defendant under proofs 
and papors, the prayer is also for tho recovery 
. of tho same. ” 

The High Court was of opinion that 
•the suit was virtually one for an ac- 
. count, and the Privy Council agreed 
with that view. At p. 153, their Lord- 
- ships observed as follows : 

*' Nothing could prevont tho defondaut in a 
suit framed like this from claiming tho benefit 
of an account if in his favour, just as tho 
plaintiff claims it if a 1 trger sum than ho 
specifics should bo found duo to him. Such a 
suit is essentially one for account. " 

In Rahimbho y • Habib Bhoy v. C. A. 
Turner (9) at p. 159, the Privy Council 
remarked, as to the otfeot of a prelimi¬ 
nary decree for an account passed in a 
suit for account, as follows : 

25) 2 L. .T. Oh. 15. 

201 [1905] 27 VI1. 874. 
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It is true that the decree that was made 
<loes not declare in terms the liability of the 
defendant, but it directs accounts to bo taken 
which lie was contending ought not to be 
taken at all ; and it must be held the decree 
contains within itself an assertion tint if a 
balance is found against the defendant on those 
accounts, the defendant is bound to pay it. ” 

The question was also considered in 
this Court by Sir Arthur Collins. C. J., 
and Shephard, J., in Ramalinga Chetty 
v. Ragliunath a Rao (20), whether a de¬ 
fendant could obtain a decree for the 
amount that might be found due in his 
favour. At p. 420 the Court observed : 

“If it were true that tho suit was a suit for 
an account in the proper sense of that term, 
then it would follow, according to the decision 
in Harinath Rai v. Krishna Kumar (15) which 
decision illustrates the English practice, that 
defendant i would be entitled to have an ac¬ 
count taken with a view to obtain a decree for 
the sum that might be found due to him. ” 

It is therefore clear that in a " suit; 
for account”—properly so called—the 
defendant has to render account in the 
technical sense, and pay the plaintiff 
the amount that might bo found due to 
him; it is also clear that, in such a 
suit, the defendant would be entitled 
to a decree in his favour for any amount 
that might be found due to him, as the 
result of the taking of the accounts. 
The opinion expressed by Phillips, J., in 
Narasimha Rao v. Zamindar of Tiruvur 
(19) at p. 879-80 that no docroe could 
be passed in such a suit in favour of the 
defendant is thus unsustainable having 
regard to the authorities noticed above, 
which authorities were evidently not; 
cited before the learned Judge. 

Could such a suit be called “ a suit 
for compensation for breach of a con¬ 
tract ” within the meaning of Art. 116? 
No doubt no plaintiff ordinarily files a 
suit for an account unless he also hopes 
to get a decree for some amount of 
money in his favour ; but it is possible 
that a plaintiff in a particular case 
might file such a suit with a view mainly 
to get possession of the accounts and 
other papers from the agent and to have 
the entries explained as is done in suits 
for accounts : see p. 260 of Madhu- 
sudan Sen v. Raklial Chandra (6). Does 
the circumstance, then, that ordinarily, 
and in a large majority of cases, a decree 
for money is also prayed for in sucli a 
oase by the plaintiff, who ha9 also to 
pay court-fee on the amount at which 
he approximately values the relief, 
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bring the case under Art. 116? The 
learned advocate for the respondent 
strongly relied on this aspect of the case; 
but after having given my best con¬ 
sideration to the arguments, I feel un¬ 
able to agree with him. In my opinion, 
a suit by a principal against his agent 
for moveable property received by the 
latter and not accounted for, could not 
,bo said to bo “ a suit for compensation 
for the breach of a contract.” After the 
decision of the Privy Council in Tricorn - 
das Cooverji Blioja v, Gopinath Jiu Tha¬ 
is ur (10) a Full Bencli of this High Court 
consisting of Sir Murray Coutts-Trotter, 
C. J., and Krishnan and Beasley, JJ., 
had to consider the question whether a 
suit by a shareholder against a company 
for recovery of dividend is governed by 
Art. 116, Lim. Act. After noticing the 
Privy Council case in Tricorndas Coo- 
rerji Bhoja v. Gopinath Jiu Thakur (10) 
the learned Chief Justice observed at 


p 482 of 49 Mad. as follovvs: 

It is difficult enough to regard that form 
o£ word8 as applicable to a claim for rent. It 
seems to me clumsy beyond anything that is 
legitimate to allow the claim of a shareholder 
for his dividend to be regarded as aptly descri¬ 
bed by ‘ compensation for broach of contract, 
express or impliod”: see Ramaseshayya v. Sri 
Tirup Lrasimtl'iri Cotton Press, Bezioada (27), 
at ]>. 482 (of 49 Mad). 

No direct decision of this Court, on 
the question wo have to decide, has been 
brought to our notice. In Venkatachalam 
v. Narayanan (28), Sir John Wallis, C. J., 
and Sehagiri Ayyar, J., made certain ob¬ 
servations relevant to the present ques¬ 
tion. At p. 379, the learned Chief 
Justice observed as follows: 

1 he plaintiffs rely on a decision reported 
in Jogcshchandra v. Benode Lai (13) that where 
ihere was a definite contract to rendor an ac¬ 
count yearly, Art. 115 and not Art. 89 would 
be the article appli.-ablo in the case of unre¬ 
gistered contracts. This case 1 proceeded to 
some extent on the authoritv of a decision in 
Batilal Bose v. Amin Chand'ill), that in the 
case of a contract in writing registered, Art. 89 
'Iocs not apply, but Art. 110. Tho authoritv of 
the latter decision has boen doubted in Shil, 
( handr aw. Chandra Narain (22) and Hafez- 

, . Mandal v. Jada Nath (8), and it is not 

’ - , V,0W conclusive of the present case.” 

8 eshagm Ayyar, J., would scorn to go 

» ‘\ Mo , furthor - At p. 382 the learned 
Judge observed as follows- 

“Tho respondent's vakil relied on Jwjesh 

JC ,7 V ' ' ^ t -', a8) torthe Position that 

v/ben them is a special contract firing a date 


<•27) A. I. R. 19 26 Mil. (HO: 

Mad. 468 (F. B.). 

(•2*) [19161 39 Mid. 376=20 


=54 I. G. 515=19 
I. G. 710. 


for the rendering of the accounts, the article 
applicable to suits by principals against agents 
is 115 and not Art. 89. The fixing of a date 
for rendering accounts cannot stop the termi¬ 
nation of the agency. Tho authority relied 
upou in Jogesh Chandra v. Benode Lai (13) 
has been dissented from by Maclean, C. J, in 
Hafezuddin Mandal v. Jadu Nath (8). Moo- 
kerji, J. in Shib Chandra v. Chandra Narain 
(22.) hold that Art. 89 would apply to a case 
like tho present.” 

The decisions of the Calcutta High 
Court are not uniform. They are ail 
collected in the case reported in Ma¬ 
homed Mazaharal Ahmad v. Maha?nad 
Azimuddin (29), where there is also an 
interesting discussion abut tho meaning 
of the word “ compensation ” at p. 216, 
though the case itself related to re¬ 
covery of dower-debt under the regis¬ 
tered dower-deed, tho Court holding that 
Art. 116 applied to such a case. Though 
the decision in Venkatachalam v. Nara¬ 
yanan (28) was passed before tho ruling 
of tho Privy Council in tho case reported 
in Tricorndas Cooverji. Bhoja v. Gopinath 
Jiu Thakur (10) tho learned Judges who 
took part in tho decision in Venkata- 
chalam v. Narayan (28) would seem to 
be inclinod to agreo with the view of 
Maclean, C. J., in the case reported in 
Hafezuddin Mandal v. Jada Nath (8). 

Suits for accounts by principals 
against agents liavo boen hold to come 
under Art. 89: see Asghar All Khan y. 
Khudslied Ali Klian (2); Hurrmath Rai 
v. Krishna Kumar (15); Gabu v. Zipru 
(30) and Girija Bai Shivdeo Ray y. 
Narayan Rao Ganpat Ran (31): see also • 
Ycrukola y. Yerukola (l), Vcnkanna v. 
Agasthiah (5) and Madhasudan Sen y. 
Rahhal Chandra (6) whero at p. 256 the 
Court (Mookorjee and Roe, JJ.,) declined 
to refer the question to tho decision of 
a Full Bench, and decided where there 
is an agreement to submit accounts an¬ 
nually, a suit against the agent for 
account is governed by Art. 89 and not 
by Art. 115, Lim. Act. 

The wording of tho corresponding 
Art. 117. ‘Act, 9 of 1871 was “on a 
promise or contract in writing registered.” 
The words “for compensation, <fcc.,” were 
introduced by Act 15 of 1877. Any 
argumont derived from the change of 
language goes, if at all, against the res¬ 
pondents’ contention. 

(29) A. I. R. 1923 Cul. 507=73 1. C. 17. 

(30) A. I. R. 1921 Bom. 881=59 I. 0. 357=47 
Bom. 313. 

(31) A. I. R. 19*25 Bom. 148=88 1. C. 975. 
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No doubt thero is a saving clause in 
Art. 115 which does not find a place in 
Art. 116, namely the words ‘‘ not other¬ 
wise provided for but before Art. 116 
should apply the Court must be satisfied 
that the suit is one *' for compensation 
for breach of a contract; and for the 
reasons I have mentioned, a suit for an 
account by principal against his agent 
is a suit well known to law and could 
not properly bo described as a suit for 
compensation for breach of a contract 
as ordinarily understood. Having re¬ 
gard to the apparent policy of the Regis¬ 
tration Act to provide generally a longer 
period of limitation to suits based on 
registered documents though it was 
more apparent under Act 9 of 1871 
than in the later Acts, I should be glad, 
if I had been able to come to the con¬ 
clusion that Art. 116 applies to the pre¬ 
sent case seeing that Ex. A is a regis¬ 
tered document; but for the reasons al¬ 
ready given, I feel myself unable to 
accept the contention that Art. 116 is 
applicable to the present cise. Holding 
that Art. 89 is the article applicable, 
the appeal has to be allowed with costs. 
This appeal having been posted to be 
spoken to this day, the Court made the 
: following 

Order. —Costs will be allowed both 
in second appeals and Letter Patent 
Appeal —in both cases. 

p.r.S./b.v. Appeal allowed. 
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Curgenven and Bhashyam 
Ayyangar, JJ. 

t?. Abdul Samad Saheb —Appellant. 

v. 

Sowcar Kamaruddin Saheb and others 
-■ —Respondents. 

Original Side Appeal No. 7 of 1930, 
Decided on 21st August 1930, from order 
of Chief. Justice, D/- 15th November 

1929, in Appln. No. 3210 of 1929. 

* Civil P. C. (1908), O. 21, R. 16—Non- 
compliance with proviso regarding notice 
renders all subsequent proceedings void as 
against unnoticed defendant and his repre¬ 
sentatives— Failure to take this objection 
by representatives does not make question 
res judicata unless they might and ought to 
have taken it—Civil P. C. (1908), S. 11. 

It is an indispensable condition of jurisdic¬ 
tion under O. 21, 16, that proviso 1, to 

that rule, rolating to notice, should bo com¬ 
plied with. The failure to comply with it with 
respect to ono dofendant not only renders void 
as against him and his representatives the pro- 
-ceedingn in which the failure <v*ourrod, but all, 
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subsequent proceedings depoudout upon them. 
Tho failure to take objection on the part of suoh 
representatives in a subsequent proceeding will 
not make tho question res judicata when it 
cannot be said that they might and ought to 
have raised tho objections: 6 I.C. 262, Ref. 

[P 193 Cl, 2] 

K. Narasimha Aitjar and P. K. Janalci- 
ram — for Appellant. 

-1. Viswanatha Aiijar and A. Rama- 
swami Ayyar —for Respondents. 

Curgenven, J. —This appeal arises 
out of execution proceedings under a 
consent decree awarding the decree- 
holder tho sum of Rs. 5,845-10-8 to be 
realized out of the asset? of one Nur 
Muhamad Usman Saheb, deceased, in 
the hands of the defendants and out of 
the assets in their hands of the business 
in which he was a partner. Of the 
defendants, the first and second were 
surviving partners, while the third was 
the widow of the aforesaid Nur Muhamad 
Usman Saheb. - The earliest execution 
application to which we have been re¬ 
ferred was to transfer tho decree to the 
Sub-Court of Shimoga, and this was 
ordered on 7th December 1927. Then 
while execution was pending there, on 
24th February 1928, the decree-holder 
assigned the decree to the present appel¬ 
lant. In E. P. 146 of 1928 this trans¬ 
feree decree-holder applied under O. 21, 

R. 16, «Civil P. C., for leave to execute 
the decree and to continue the proceed¬ 
ings at Shimoga. This was ordered on 
19th April 1928, the order reciting that 
the defendants did not appear in person 
or by pleader, though served with a copy 
of the notico of the application. Subse¬ 
quently, on 1st September 1928, defen¬ 
dant 3 died and in E. P. No. 21 of 1929 
the appallant applied to execute the 
decree against her legal representatives, 
consisting of a mother, four brothers and 
a sister. A month later, on 25th April 
1929, one of these legal representatives. 

S. Kamaruddin Saheb, moved the Master, 
who had passed the order in E. P. 21 of 
1929, to call on the appellant to show 
cause wliy tho earlier order recognizing 
the transfer should not be sot aside, tho 
proceedings in E. P. 21 stayed and suoh 
other orders as might be appropriate 
passed. The principal * ground alleged 
was that the appellant had seourod re¬ 
cognition of his transfer without taking 
out or serving any notice on defendant 3. 

It was further asserted that only two 
out of the six legal representatives re- 
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ceived notice of the later application, 
E. P. 21. The learned Master found it 
to be a fact that defendant 3 had no 
notice' of the application under O. 21, 
R. 16,’and accordingly gave the legal 
representatives a further opportunity to 
show cause why the appellant should not 
execute the decree against the assets of 
defendant 3 in their hands. This order 
has been confirmed by the learned Chief 
Justice against whose decision this 
appeal is preferred. 


It is admitted that defendant 3 was 
not served in E.P. 116, and this omission, 
it is not contested, renders the order void 
as against her and her legal representa¬ 
tives. It is an indispensable condition 
of jurisdiction under O. 21, R. 16, that 
the first proviso to that rule, relating to 
notice, should be complied with: see 
Kassutn froolam Ilosein v. Di/abhai Am¬ 
aral and Sreenath Das v. Anhutananda 
Mahanti (2). There can be no doubt 
therefore that, considered by itself, this 
order was rightly revoked. An attempt 
has however been made to found an 
argument upon the existence of the 
subsequent order to execute passed 
against the legal representatives in E.P. 
21. It is said that these latter proceed¬ 
ings gave those representatives an oppor¬ 
tunity to contest the right of the trans¬ 
feree decree-holder to execute, that they 
omitted to do so and that accordingly 
the matter is now res judicata. This 
position cannot however be sustained, 
we think, in the circumstances of this 
case. The contesting legal representa¬ 
tive asserts that he only hoard after the 
order in E.P. 21 had been passed, that 
defendant 3 had not been served in 
E.P.* 116, and we must take it, in the 
absence of evidence to the contrary, 
that, when the latter order was passed, 
it was believed that defendant 3 had had 
an opportunity of contesting the order 
under O. 21, R. 16. If that had been so, 
it would not have been open to the legal 
representatives to contest the trans¬ 
ferees right in E.P. 21, and accordingly 
that question was not one which, in the 
language of Expin. 4, 8. 11. Civil 
1 . O., might and ought to have been 
made ground of defence or attack”. It 
seems clear therefore that what happened 


(1) [191-2 

(2) [1910 


86 Bom. 68=12 I.C. 547. 
G I.O. 262. 
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in the later proceedings cannot operate 
as a bar of this kind, nor do we think 
that it makes any difference whether 
or not all the legal representatives were 
in fact served in the later application. 
The failure to serve defendant 3 not only 
renders void as against her and her re¬ 
presentatives the proceedings in which 
the failure occurred, but all subsequent 
proceedings dependent upon them. As 
against the persons specified, the appel¬ 
lant has failed to establish his compe¬ 
tence to execute the decree and this dis¬ 
ability debars him in all further proceed¬ 
ings. This is made clear in Sri Nntk 
Das v. Ashulanand Mahanti (2), a case in 
which service was effected indeed upon 
the judgment-debtors, but no notice was 
served upon the transferor. Even in 
such a case it was held, and we think 
rightly held, that the whole of the pro¬ 
ceedings subsequent were bad in law. 
We do not wish to go into the merits, 
but it has only to be observed that the 
contention is that the appellant is a 
benatnidar for defendants 1 and 2 to rea¬ 
lize how defendant 3 may have been 
prejudiced by the order being passed 
behind her hack. 

The order under appeal modifies the 
order in E. P. No. 146 by noting that 
the legal representatives of the deceased 
defendant 3 had no notice of the appli¬ 
cation under O. 21. R. 16, and by adding 
a further clause adjourning the applica¬ 
tion so that the legal representatives 
might have an opportunity of shov ing 
cause. We think that the better course 
would be to set aside the order in E. P. 
146 of 1923 as against defenlant 3. 
Her legal representatives may then be 
brought on and the application disposed 
ot in due course. We must also for the 
reasons given sot aside the order in 
E.P. 21 of 1929, and disposal of this 
application must await the decision in 
E• 116. It is hardly necessary to add 
so far as this latter application is con¬ 
cerned, that if the legal representatives 
are brought on in E. P. 146 no further 
question with regard to this relationship 
can arise in E. P. 21. It has been objec¬ 
ted that the revocation of E.P. 21 was 
not in terms asked for, but we think that 
the notice of motion, which seeks such 
further or other order appropriate in tho 
circumstances of the case, is wide enough 
to cover this relief, and O. 41, R. 33, 
gives the ^appellate Court ample powers 


i 
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in this respect. The appeal is dismissed 
with taxed costs. 

p.r.S./m.n. Appeal dismisssd. 
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Wallace and Anantakrishna 

Aiyar, JJ. 

Srec Venugopala Bice Mill —Appellants. 

v. 

Baja of Pithapuram —Respondents. 

Second Appeal No. 594 of 1926, and 
Civil Revn. Petn. No. S78 of 1926, De¬ 
cided on 13th December 1929. 

(a) Madras Estates Land Act (1 of 1908), Ss.3 
and 56 —Consideration for agreeing that land 
should not be used for agricultural but for 
building purposes is not rent and suit for 
specific performance of such contract being 
not to enforce acceptance of patta is main* 
tainable in ordinary Courts. 

There is nothing in tho Act to prevent the 
landlord and the tenant from entering into a 
contract with each other that the land should in 
future be hold or used not for agricultural pur¬ 
poses but for building purposes. The consider¬ 
ation for the landlord agreeing to the same may 
be either a lump payment made to him or annual 
payments. Such annual payments are not “rent”, 
within the meaning of the Act. and a suit for 
specific performance of such a contract between 
the parties is not a “suit to enforce acceptance of 
patta” within the meaning of S. 56. Such a 
suit is maintainable in the ordinary civil Courts: 
37 Mad. 432 ; 31 I. C. 852 ‘ 27 Cal. 205 and 19 
Cal. 489, Ref. [P 197 C 1] 

(b) Madras Estates Land Act (1 of 1908), 
S. 3 (15)—Ryots. 

Persons who buy ryoti land not-for agricul¬ 
tural purposes but for constructing a mill which 
they do construct on an agreement with the 
zamindar are not rvots within S. 3 (15). 

[P 194 C 2] 

P. Sojnasundaram —for Appellants. 

A. Krislinaswami Aiyar —for Respdts. 

Wallace, J. —The facts necessary for 
the disposal of this appeal are : The de¬ 
fendants are the proprietors of a rice 
mill. They purchased for the purpose of 
erecting and working a mill 3'26 acres 
out of Survey No. 179 in the suit village 
which lies within the estate of the zamin- 
dar of Pithapuram, who is the plaintiff. 
The defendants’ vendor was the ryot who 
• held Survey No. 179 on patta from the 
zamindar. When the zamindar’s thane- 
dar informed the defendants that build¬ 
ings should not be erected on ryoti land, 
tho defendants petitioned tho zamindar 
and came to an agreement with him that 
they should be left undisturbed promising 
to pay him three times the, ordinary cist. 
The zamindar accordingly ordered his 
officials to sub-divide tho 3*26 acres from 
tho main holding and have that registered 


as a separate holding in the names of the 
defendants, and directed that a draft 
patta and a rauchilika should be pre¬ 
pared. When the muchilika was offered 
to the defendants, they refused to accept 
it on the ground that the zamindar 
could not charge them more than the 
ordinary cist. The plaintiff has accord¬ 
ingly filed this suit for specific perform¬ 
ance • of the agreement. Both the lower 
Courts have decreed the suit and the de¬ 
fendants appeal. 

Clearly on the equities they have no 
case, but they stand on the technical 
ground that this suit is, in effect, one to 
enforce a patta and ^therefore cannot be 
brought in a civil Court. The answer to 
this contention seems to me to be that 
the defendants are not “ryots” within the 
definition of that term in the Madras Es¬ 
tates Land Act. They are not persons 
who ever held or are now holding this 
ryoti land under the plaintiff for the pur¬ 
pose of agriculture. They never wanted 
so to hold it. They did not buy the land 
for that purpose. Their avowed purpose 
in purchasing the land was for erecting 
the mill upon it, and their arrangement 
with the plaintiff was that they should be 
allowed to retain it for building purposes 
and they have in fact built upon it. In 
these circumstances it seems to me im¬ 
possible to hold that the defendants are 
ryots within the definition in the Act. 
Since they are not ryots, whatever recog¬ 
nition the zamindar has made in the 
matter of consenting to the sub-division 
of the land and to its being held under 
him for rent is not a recognition by him 
of the defendants as his ryots. It does 
not advance the case of the defendants 
that they purchased the land from a ryot. 
Whether the zamindar chooses to eject 
that ryot under S. 151 because he has im¬ 
paired the value of his holding for agri¬ 
cultural purposes by sale of 3*26 acres of 
it to the defendants is a matter entirely 
between the plaintiff and that ryot and 
is no concern of the defendants. For a 
similar reason there is no question here 
of any enhancement of a ryot’s rent. The 
rent of that ryot who holds patta for the 
land has not been enhanced, and the rent 
claimed from the defendants is therefore 
not an enhancement of the ryot’s rent. 

The rent payable by the defendants is 
the matter of a separate contract between 
them and the zamindar, and it is not 
“rent" under the provisions of the Estates 
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Land Act : see Ramachandra Madaraja 
Deo v. Dukko Padhano (l). The defen¬ 
dants, then, not being ryots, S. 55, Es¬ 
tates Land Act, which is the section en¬ 
abling a suit to be brought to enforce a 
patta on a ryot, has no application. There 
is no reason therefore for holding that the 
civil Court has no jurisdiction to enforce 
tho specific performance of the plaint ag¬ 
reement, which is in essence merely a 
contract between tho landlord and those 
who have bqught out the original occu¬ 
pancy holders. I therefore see no reason 
to interfere with the decree of the lower 
appellate Court and dismiss this appeal 
with costs. 

C. R. P. No. 878 of 1926 follows and is 
dismissed with costs. - 

Anantakrishna Aiyar, J. —T agree. 
The defendants (Sree Venugopala Rice 
Mill, Pandalapaka, and the shareholders 
thereof) are the appellants in this second 
appeal. Survey* No. 179 was jeroyati land 
under wet cultivation, of the extent of 56 
acres, paying rent at a particular rate per 
acre to tho plaintiff the Rajah of Pitha¬ 
puram. The defendants purchased three 
.acres from the ryot who owned Survey No. 
179 and wanted to use the same for non- 
agricultural purposes by constructing 
buildings thereon for use as a rice mill. 
When the defendants proceeded to erect 
buildings on the three acres, xmrehased by 
them in 1916, tho plaintiff’s officials ob¬ 
structed the defendants from proceeding 
with the building on the ground that the 
defendants were not entitled to use the 
three acres of land, which were actually 
under wot cultivation, for building pur¬ 
poses unconnected with the agricultural 
use of tho land. The defendants there¬ 
upon, petitioned the plaintiff for permis¬ 
sion to use the land for non-agricultural 
purposes, and for using tho same for 
building purposes, offering to pay three 
times the rent that was being paid in 
respect of the land. The plaintiff agreed 
to the said offer and directed proper 
house site patta and muchilika to be oxe- 
■cuted by both parties. The buildings 
having been evidently completed in tho 
meantime, the defendants wanted to back 
out of the agreement ; they denied to 
do anything further in the matter. 
Iho plaintiff filod the original suit 
in the Court of the District Munsif 
■of Rajahmundry for specific perfor- 
manco of the ag reement between the par- 

(l) [1915] 31 I.C. 85-2. “- 


ties. The defendants pleaded coercion, 
misrepresentation, etc.; and both the lower 
Courts found against the said contentions 
of the defendants. The defendants also 
pleaded that the suit was for enhance¬ 
ment of rent and that the civil Courts 
had no jurisdiction to entertain the suit. 
Both the lower Courts disallowed these 
contentions also and decreed the suit in 
plaintiff’s favour. The defendants have 
preferred the present second appeal. 

Mr. P. Somasundaram, the learned ad¬ 
vocate who appeared for the appellants, 
argued that the civil Courts had no juris¬ 
diction to entertain the suit, that the 
plaintiff’s remedy, if any, was only to 
take ejectment proceedings under S. 151, 
Estates Land Act, if the use of 3 acres 
out of 56 acres for building purposes be 
considered to be “ materially impairing 
the value of the holding for agricultural 
purposes ” and further that the suit was 
really for enhancement of rent. Ho re¬ 
ferred to S. 189, Estates Land Act, and 
also to S. 11 as regards the right of the 
ryot to use the land: 

in any manner which does not materially im¬ 
pair the value of tho holding or render it unfit 
for agricultural purposes; ” 

he relied also on S. 27 as regards the 
rate of rent payable by the ryot. He 
also referred to S. 56, under which the 
landholder should proceed in the revenue 
Courts to compel the ryot to accept 
patta and to execute muchilika. He also 
argued that in spite of buildings being 
raised on the land, the land remained 
“ cultivable ” land, and that the land¬ 
holder was only entitled to recover the 
mamool rent payable in respect of the 
lands, and that, if the landholder wanted 
“ enhancement of rent, ” he was bound 
to proceed under tho provisions of Ch. 3, 
Estates Land Act. 

On behalf of the respondent the learned 
Advocate-General argued that the three 
acres in question wore purchased by 
the defendants under Exs. 2 and 2 (a) 
from the original ryots who owned 56 
acres in Survey No. 179, and under S. 145 
it was open to tho landholder to sub¬ 
divide the original holding and recognize 
the 3 acres as a separate holding ; that 
the effect of Exs. A and B (tho application 
by the defendants and the order by the 
plaintiff) was to recognize the transfer 
and to treat tho three acres'as a separate 
holding ; that no question of tho appli, 
cability of S. 151, Estates Land Act, 
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arose since the three acres in question 
should be deemed to be a separate hold¬ 
ing after Exs. A and B, and that the ques¬ 
tions whether the use of 3 out of 56 acres 
of wet land for building purposes was 
reasonable or not, and whether the same 
materially impaired the value of the 
holding for agricultural purposes or ren¬ 
dered it substantially unfit for such pur¬ 
poses, did not arise for consideration in 
this case. He contended that this was a 
case of the whole of the three acres of 
wet land included in a holding being 
built upon, in which case it could not be 
doubted that such user was not permissi¬ 
ble on the part of the ryot, and the land¬ 
holder could have sued to eject the defen¬ 
dants under S. 151 of the Act. The land¬ 
holder had valuable rights in the land 
to prevent the use of wet land for build¬ 
ing purposes by the defendants; while 
the defendants also were greatly benefited 
by being allowed to use these lands for 
building purposes. In the circumstances 
both parties agreed that the land should 
not in future be held for agricultural pur¬ 
poses, and they agreed to convert the 
same into building sites and to have 
buildings erected thereon. He contended 
that there was nothing in the Estates 
Land Act which prevented the parties 
from agreeing to do so. The amount to 
be paid in future in respect of such land 
would not be “ rent ” within the defini¬ 
tion of S. 3 (11) of the Act, which defines 
rent ” as 

“ w hitever is lawfully pwablo in monoy or 
in kind or in both to a landholder for the use 
or occupation of land in his estate for the purpose 
of agriculture; ” 

so that if the land is not held for pur¬ 
poses of agriculture, the payments could 
not be said to be “ rent ” within the 
meaning of the Estates Land Act. He 
similarly contended that t the defendants 
could not be said to be " ryots ” within 
the definition of S. 3 (15), since they did 
not hold the land “ for the purpose of 
agriculture” on condition of paying to the 
landholder the rent which is legally due 
upon it. The amount to be paid' by the 
defendants is not " rent ” and the defen- 
dants themselves are not ryots, after 
the plaintiff and the defendants agreed 
that the land should not be' used for agri¬ 
cultural purposes but, should be used for 
putting up buildings He also argued 
that no provisions of the Estates Land 
Aot prevented the parties from entering 
into such a contract or from .fixing the 
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amount payable by the one party to the- 
other. 

We think that the contentions raised 
hy the appellants are not sustainable. 
We take the result of Exs. A and B to 
be that the plaintiff recognized the defen¬ 
dants’ purchase, and also agreed to treat 
the 3 acres in question as a separate 
holding. When both the parties agreed 
to utilize the land for building purposes, 
and not for agricultural purposes, the 
amount payable by the tenant under the 
contract could not be called “ rent ” 
within 'the - meaning of the Estates 
Land Act ; nor could the defendants 
be said to be “ ryots ” within the 
meaning of the Act. It is only a suit to 
enforce acceptance'of patta by a “ ryot ” 
that has to be instituted in revenue 
Courts under S. 56. For the same reason 
S. 189 also does not apply. The amount 
not being “ rent ” within the definition of 
the Act, no question of ‘ s presumption as 
regards the rate of rent ” arises under 
S. 27 ; nor does any question of “ en¬ 
hancement of rent ’’ arise within the mean¬ 
ing of Ch. 3 of the Act. We think that 
it was open to the parties to enter into 
the contract evidenced by Exs. A and B. 
Valuable consideration moved from the 
landholder to the defendants, and we do 
not think that the legal objections raised 
on their behalf by their learned advocate- 
before us are tenable. The scheme of tho 
Estates Land Act seems to be to protect ^ 
persons who hold lands “ for the purpose 
of agriculture. ” When the lands are not 
held for agricultural purposes, our atten¬ 
tion has not been drawn to any provi¬ 
sion of the Act which prevents parties 
from entering into any contract which it 
would otherwise be open to them to enter 
into. In Meera Kasim Rowther v. Foullces 
(2) the Court held that a custom or con¬ 
tract entitling a ryot of agricultural land 
to erect buildings thereon is not opposed 
to the provisions of the Madras Estates 
Land Act, and can be enforced against the 
landlord, though such erections may impair 
the value of the holding for agricultural 
purposes. At p. 434, the learned Judges, 
Sundara Aiyar and Sadasiva Aiyar, JJ., 
observed that 

“ section 11 does not deprive the ryot of the 
benefit of a contr\ct or usage which would en¬ 
title him to use it in a manner which might 
impair the value of the land for agricultural 

purpo’os.It would, no doubt, probably 

have the effect, in case of reli nquishment of the 

(2) [1912] 37 Mad. 432=16 I. 0. 220. 
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land by him, of depriving the landlord of the 
benefit of letting it out again for agricultural 
purposes. There is however nothing in the Act 
which renders such a contract or custom unen¬ 
forceable against the landholder. ” 

In Ramazhandra Mardaraja Deo v. 
Dukko Podhano (l) Abdur Rahim and 
Spencer, JJ M hold that money due for 
occupation of land let for the purpose of 
building houses is not “ rent ” within the 
meaning of S. 3, Madras Estates Land 
Act, and that a suit to recover the same is 
cognizable by the civil and not by the 
revenue Court. The reasoning of the 
learned Judges in that case supports the 
view we take. 


In our view there is nothing in the 
(Estates Land Act to which our attention 
was drawn which would prevent the par¬ 
ties from entering into a contract with 
each other that the land should in future 
be held or used not for agricultural pur¬ 
poses, but for building purposes. The con¬ 
sideration for the landlord agreeing to 
the same may be either a lump payment 
made to him or annual payments. Such 
annual payments are not “ rent ” within 
the meaning of the Estates Land Act, 
and a suit for specific performance of 
such a contract between the parties is 
not a ' suit to enforce acceptance of 
patta ” within the meaning of 8. 5(5, 
Estates Land Act. Such a suit is main¬ 
tainable in the ordinary civil Courts and 
the objection as to jurisdiction accord¬ 
ingly fails. There is no question of “ en¬ 
hancement of rent ” within the meaning 
of Ch. 3, Estates Land Act, in the pre¬ 
sent suit, as contended for by the ap¬ 
pellants. 

• 

We may state that we put the learned 
advocate for the appellants the question 
as to what procedure should be followed 
by the landholder and the ryot in case 
both of them wanted to have such land 
held and used in future for building pur¬ 
poses, and having regard to the benefit 
that would accrue to both the parties, 
the one agreed to make increased annual 
payments to the other. The learned ad¬ 
vocate, with his usual candour, answered 
that the Estates Land Act stood in the 
way and that such a contract would be 
invalid under the Act. We naturally 
were unwilling to accept such a result 
unless there be anything specific in the 
Estates Land Act, which would necessi¬ 
tate the same. Our attention was not 
drawn to any such provision by the 


learned advocate, and wo are not our¬ 
selves aware of any. 

It has been held that the amounts pay¬ 
able to landholders in respect of grazing 
fees, and the like, are not “ rent ” within 
the meaning of the Act, since the same 
are not paid for the use or occupation of 
land for the purpose of agriculture. In 
Bengal it has been held that lands held 
for building, mining, or quarrying pur¬ 
poses are not lands held for agricultural 
purposes, and are not governed by the 
provisions of the Bengal Tenancy Act : 
see Umrao Bibi v. Mahomed Ro*ali (2) 
and Ranigunj Coal Association Ltd. 
v. Judoonath Gliose (4). Ss. 7 and 186, 
Estates Land Act, refer to mining rights, 
and in cases, where the ryot has any 
right in the minerals, the Court is directed 
to award compensation for such right 
when the landholder acquires the land 
under S. 186 for the opening and working 
of mines. Surely the landholder and the 
ryot, in cases where the ryot has a right 
in the minerals, could agree, as between 
themselves, as to the amount to be pay¬ 
able by the one to the other, in cases 
where minerals are to he worked. They 
are not bound to go to Court even if they 
could agree. This also indicates that it 
is open to the landholder and the ryot to 
enter into contracts relating to the user 
of land for other than agricultural pur¬ 
poses. The result of accepting the ap¬ 
pellant’s contention would be to make it 
impossible for the landholder and the 
ryot to agree to put up buildings uncon¬ 
nected with agricultural purposes on 
ryoti lands, wet or dry. In many dis¬ 
tricts, ryoti lands, mostly dry, are often 
purchased by persons for building houses 
thereon after paying money to the land¬ 
holder and to the ryot in possession. In 
the view presented by the appellants, the 
title of such purchasers of ryoti land 
from both the landholder and the ryot, 
who build houses on such land, would be 
illusory since the landholder could eject 
them under S. 151, Estates Land Act, 
if, as is alleged; the contract be invalid 
in law. 

It is clear that, unless we are driven 
to such a conclusion, we should avoid such 
a result ; and wo have not been refened 
to any provision of law which compels us 
to come to such a conclusion. 


8 ) [1899] 27 Cal. 205=4 C. W. N. 76. 
4) [1892] 19 Cal. 489. 
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The general principle ‘ once ryoti, al¬ 
ways ryoti ” is not violated in such cases, 
since the incidents of ryoti land would at 
once attach to such lands, should they 
subsequently, for any reason, again be 
held for agricultural purposes. 

Chapter 14, Estates Land Act, relating 
to restrictions on contracts between land¬ 
holders and ryots, does not in any way 
invalidate such a contract as the one be¬ 
fore the Court. 

There is no merit in the appellants’ 
contentions, nor in our view any law in 
their favour. 

For the above reasons I am of opinion 
that the second appeal fails, and I would 
dismiss it with costs. 

Civil Revision Petition No. 878 of 
1926 is against the decree awarding the 
plaintiff the amounts due for faslis 1332, 
1333 and 1334 ; the same is also dis¬ 
missed with costs. • 

p.R.S./k.n. • Appeal dismissed . 
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Venkatasubba Rao and Madhavan 

Nair, JJ. 

Per am Chennamma, In re —Plaintiff— 
Appellant. 

Letters Patent Appeal No. 92 of 1929, 
Decided on 8th October 1929, from order 
of Walsh, J., D/- 11th September 1929, 
in Civil Misc. Petn. No. 3262 of 1929. 

(a) Letters Patent (Madras), Cl. 15—Ap¬ 
peal raising substantial question of law— 
Letters Patent Appeal was allowed with¬ 
out notice to respondent. 

Whore an appeal raised a substantial question 
of law, the High Court, in allowing the Letters 
Patent appeal, reversed the order dismissing the 
appeal under Civil P. C., O. 44, R. 1, without 
notice to respondent: Mad. L. P. A. No. 248 
of 1927) Mad. L. P. A. No. 351 of 1926 and 
A. I. R. 1925 Mad. 1178, Rel. on. [P 199 0 1] 

(b) Civil P. C., O. 44, R. 1—Before allow¬ 
ing pauper appeal Court need not arrive at 
definite and final conclusion. 

Before allowing a pauper appeal it is unneces¬ 
sary that the Court should arrive at a de¬ 
finite and final conclusion that the docree com- 
plaiued against is contrary to law or is other¬ 
wise erroneous or unjust. That certainly can¬ 
not bo the intention of O. 44, R. 1. [P 198 C 2] 

CJi. Raghava Rao—ior Appellant. 

Venkatasubba Rao, J.— The plaintiff 
applied to the High Court to be allowed to 
appeal in forma pauperis. The application 
was rejected by a Judge of this Court and 
the plaintiff files this Letters Patent appeal. 

Order 44, R. 1, says that the Court 
shall reject the application unless, 
upon a perusal thereof and of the judg¬ 
ment, it sees reason to think that the 


decree is contrary to law or some usage 
having the force of law, or is otherwise 
erroneous or unjust. The learned Judge 
who heard the application rejected it, 
quoting the words of this section and 
merely observing that its requirement 
has not been fulfilled. The lower Court 
dismissed the plaintiff’s suit holding that 
the claim is barred under Art. 93, Lim. 
Act. The question to be decided is: What 
is the article applicable to such claims. 
Art. 93 as that Court has held, or Art. 144 
or Art. 142 as the appellant contends. 

The lower Court discusses the question 
at great length and refers to various 
authorities. It says that Narayanan 
Chetti v. Kannamai Achi (l) supports 
the plaintiff’s contention, but expresses 
the view that it must be taken to have 
been impliedly overruled as a result of| 
certain later cases. The matter thus 
requires further investigation. In other 
words the appeal raises a substantial 
question of law and we cannot foretell 
what view the Bench disposing of the 
appeal may take after hearing arguments 
on both sides. To decide the point at 
once would be to prejudge the appeal. 
It is unreasonable to hold that O. 44, 
R. 1, compels us to adopt such a course. 
This is the view that has generally been 
taken by this Court. In L. P. A. No. 248,; 
o/1927.Kumaraswami Sastri and Wallace, 
JJ. were called on to interfere with an 
order made by a single Judge refusing 
leave. They reversed the order obser¬ 
ving that the appeal raised a substantial 
question of law. The same question was- 
again raised in L. P. A. No. 351 of 1926 
to which one of' us was a party. The 
Judge before whom the application was 
made having rejected it, a Letters Patent 
appeal was filed against his order. 
The Bench which heard the appeal re¬ 
versed the order, stating that the appel¬ 
lant has a prima facie good case. A 
similar view was taken in M. Parasura- 
mudu v. M. Ramanna (2). It is unneces¬ 
sary in our opinion that the Court should 
arrive at a definite and final conclusion 
that the decree complained against is 
contrary to law or is otherwise errone¬ 
ous or unjust. That certainly cannot be 
the intention of O. 44, R. 1. We there¬ 
fore set aside the order and allow the 
Letters Patent appeal. We may add' 
that, in conformity with precedents, we-, 

(1) [1904] 28 Mad. 338. 

(2) A. I. R. 1925 Mad. 1178=87 I. 0. 960. 


1931 


Unnamalai Ammal V. Gopalaswami Chetti Madras 199 


have not directed notice to the respon¬ 
dents, before deciding this Letters Patent 
appeal: see the two Letters Patent 
appeals quoted above. No. 351 of 1926 
and 248 of 1927. The appellant was al¬ 
lowed to sue in forma pauperis, and no 
further inquiry seems necessary. We 
understand that the application was made 
in time. We direct that the appeal may 
be admitted. 

p.n.s./v.s. Appeal allowed. 
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Ramesam and Jackson, JJ. 

Unnamalai Ammal —Appellant. 

v. 

Gopalaswami Chetti and ethers —Res¬ 
pondents. 

Second Appeal No. 494 of 1927, Deci¬ 
ded on 28th April 1930, against decree 
of Dist. Court, West Tanjore, in A. S. 
No. 68 of 1925. 

Transfer of Property Act (1882), S. 81- 
Time stated in S. 81 is when prior mortgagee 
seeks to realize his amount. 

Section 81 refers to the right of the second 
mortgagee to have the debt of the first mortgagee 
satisfied out of the property not mortgaged to the 
second mortgagee and the time with reference to 
which the section is speaking is the ?timo when 
the prior mortgagee seeks to realize his mortgage 
amount. If at that time there is already a per¬ 
son who has acquired for valuable consideration 
an interest in the property not mortgaged to the 
second mortgagee, then the right of marshalling 
does not exist. [p igg c 2] 

B. Kuppuswami Ayyar —for Appellant. 

A:V . Viswanatha Sastri and N. S. 
Bamjaswami Ayyangar —for Respondents. 

Judgment - The facts of the second 
appeal may bo stated as follows : 

Defendant 1 was the original owner 
of thd suit properties which are described 
in Schs. A and B of the plaint. Both 
these sots of properties were mortgaged 
to Kuppuswami Pillai on 20th June 1910, 
under Ex. 1. Afterwards defendant 1 
effected a second mortgage of the proper¬ 
ties in Sell. A only and some other pro¬ 
perties not in the suit in favour of defen-- 
dant 3 s father in 1914 by Ex. E. The 
plaintiff obtained a mortgage decree in 
Small Cause No. 8 of 1916 against defen¬ 
dant 1 , and m execution of the decree 
purchased the properties in Sch. B by a 

cel , t !f loate Ex - 4 dated 6th August 
1917 Afterwards, defendant 2, in execu- 
tion of a decree in Small Cause No. 1238 of 
1914, purchased in Court auction the pro¬ 
perties in Soh. A. In 1917 a suit was filed 
by the first mortgagee to enforce his mort¬ 


gage impleading defendant 1, the plaintiff, 
defendant 2 and defendant 3 and obtained 
a decree on 8th February 1919, Ex. C. 
He applied for execution of the decree in 
July 1923. The plaintiff paid off the 
decree amount. The plaintiff now brings 
the suit for contribution against Sch. A 
properties in the hands of defendant 
3. It may be mentioned that defendant 
3 himself in 1922 filed a suit on his mort¬ 
gage and obtained a decree and purchased 
the properties in execution of his own 
decree (Ex. 2). This was on 8th February 
1924. Both the lower Courts holding 
that defendant 3 has got the right of 
marshalling under S. 81, T. P. Act denied 
the right of contribution and dismissed 
the plaintiff’s suit. The District Munsif 
in his judgment referred to Bajkishwar 
Prasad Narain Singh v. ALahommad 
Klialii-ul-Bahman (l). It is also relied 
on by the advocates for the respondent 
before us. That decision and the decision 
in In the matter of Joshy Assam (2) merely 
decide that the right of marshalling which 
a second mortgagee has got is not lost by 
the fact that he afterwards purchases in 
execution of his own decree. But the point 
with which we are concerned now is not 
whether the respondent is not entitled to 
the right of marshalling by reason of the 
fact he has purchased in execution of his 
own decree but whether he has got the 
right of marshalling against a person in 
the position of the plaintiff. S. 81, T. P. 
Act says that the right of marshalling 
exists against a mortgagor but not : 

so as to prejudice the rights of a first mortgagee 
or any other person who has acquired for consi¬ 
deration an interest in either property.” 

As the section refers to the right o^ 
the second mortgagee to have the debt of 
the first mortgagee satisfied out of the 
property not mortgaged to the second 
mortgagee it is clear that the timo 
with reference to which the section is 
speaking is the time when the prior 
mortgagee seeks to realize his mortgage 
amount. If at that time there is already 
a person who has acquired for valuable 
consideration an interest in the property 
not mortgaged to the second mortgagee 
then the right of marshalling ddos not oxist. 
The section is therefore clearly in favour 
of the appellant. Primarily the right of. 
marshalling is a right given against a 

(1) A.I.R. 1924 Pat. 459=78 I.C. 796=3 Pat 
522. 

(2) [1890] 23 Cal. 290. 
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mortgagor. Any further extension of the 
equity must he made very clear by the 
language of the statute. Halsbury's Laws 
of England, Vol. 21, S. 544, relied on by 
the respondent is against him. It does 
not exempt right of marshalling in express 
terras against purchasers. It allows it 
against mere judgment-creditors. This 
obviously refers to judgment-creditors who 
had not become purchasers. The case 
cited in the foot-note “c” Gray v. Stone 
(3) refers to a case of judgment-debtors 
who had not yet purchased before the 
question arose. The dictum of Kay, C.J., 
in Flint v. Howard (4), viz: “It is not 
enforced against a mortgagee or purchaser 
of the other estate,” supports the appel¬ 
lant. The right of the appellant not to be 
marshalled does not depend upon whether 
he had notice of the second mortgage : 
see Ghose on Mortgages, Yol. 2, p. 812. 
We think therefore that the Courts below 
have erred in dismissing plaintiff’s suit. 
The plaintiff is entitled to contribution. 
No finding has been given as to the amount 
to which the plaintiff is entitled. The 
Court will have to find the amount which 
can be rateably charged upon the proper¬ 
ties in Sch. A with reference to the value 
of the properties at the time of the first 
mortgage. The Court will submit its 
finding upon issue 5 with reference to the 
above remark with such incidental con¬ 
sideration of issue 3 as may be necessary. 
Time one month after the re opening of 
the High Court. Time for objection seven 
days. 

p.r.S./k.n. Appeal allowed. 

[1893] wTn. 133. ’ 

(4) [1 Q 93] 2 Ch. 54=62 L. J. Ch. 804=2 R. 

386=68 L. T. 390. 

A. I.R. 1931 Madras 200 

Sundaram Chetty, J. 

Seenia Pillai —Defendant—Appellant. 

v. 

Taluk Board of Shermadevi —Plaintiff 
—Respondent. 

Second Appeals Nos. 991 and 992 of 
1928, Decided on 17th October 1930, from 
decrees of Dist. Judge, Tinnevelly, in Ap¬ 
peal Suits Nos. 34 and 35 of 1926. 

Madras Estates Land Act (1 of 1908), S. <77 
—Suit for arrears of rent by landholder 
against ryot — Uniform rate of grain assess¬ 
ment fixed for all tenancy holdings In 1871 
grain rent commuted into cash rent Sub¬ 
sequently from 1878 and 1889 one-eighth 
and one sixth of the rent respectively was 
collected In kind and rest in cash without ob¬ 


jection for 32 years—Ryots’ contention that 
changes in 1878 and 1889 amount to en¬ 
hancement of rent unenforceable in absence 
of valid and binding contract cannot be sus¬ 
tained. 

Where a uniform rate of grain assessment was 
fixed for all the tenancy holdings and the grain 
rout was commuted into cash rent by adopting 
the valuo of each kottah of grain at Rs. 5 in 
1871, but subsequently from 1878 one-eighth of 
the rent was collected in kind and since 1889 
one-sixth of it was collected in kind and the rest 
in cash, and the tenants continued to pay in this 
manner without any objection for 32 years: 

Held : thit as the defendant had failed to 
prove that the slight ch rages made by levying a 
small portion of the fixed grain ront resulted in 
enhancement of rent, his contention that the 
subsequent ch rages in 1878 and 1889 amounted 
to enhancement of rent which could not bo en¬ 
forced in the absence of a valid and binding con¬ 
tract, such contract not being binding on the 
ryots without some consideration from the land¬ 
holders, could not be sustained. [P 201 C 2] 

Held further: that even if the changes made 
in 1878 and 1889 were to be termed as a substi¬ 
tuted contract for the one of 1871, any further 
and independent consideration was not necessary 
to validate the substituted contract: A. I.R. 
1918 P. C. 173 and 45 J. C. 401, Ref. [P 202 C 1] 

K. V. Sesha Ayyangar —for Appellant. 

S. llamaswami Ayyar— for Respondent. 

Judgment. —These are connected ap¬ 
peals arising out of two suits filed by the 
Taluk Board of Shermadevi, under S. 77, 
Madras Estates Land Act, for the reco¬ 
very of arrears of rent due from the de¬ 
fendant. The facts of the case are briefly 
as follows: 

Defendant is a tenant holding lands in 
an inam village which is an endowment 
for a chathram now under the manage¬ 
ment of the Taluk Board, Shermadevi, 
which occupies the position of a land¬ 
holder. The village was originally under 
the management of the Board of Revenue 
which exercised supervision and control 
over public charitable trusts. It is ad¬ 
mitted that the rent for the lands in this 
inam village was from time immemorial 
payable in kind. As would appear from 
Ex. A, the letter of Mr. Puckle, I. C. S* 
sent to the Board of Revenue in 1871, 
on which the defendant himself mostly 
relies, the ryots were paying the rent in 
kind as varam, or patam, or izarah rates, 
which were by no means uniform and 
which weighe:! heavily .on the tenants, 
the system amounting almost to rack 
renting. In order to ameliorate the con¬ 
dition of the ryots, he proposed to fix a 
uniform rate of grain assessment for all 
the holdings, instead of the divergent and 
fluctuating rates prevailing till then. He 
further proposed to commute the grain 
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rent into cash rent, by adopting the value 
of each kottah of grain at Rs. 5. His 
proposal was approved by the Board of 
Revenue. It was acted upon for some 
years till about 1878. In that year, the 
managers of the estate found it necessary 
to collect a portion of the grain rent fixed 
according to the proposal of Mr. Puckle, 
in the shape of grain alone, as grain was 
required for meeting the requirements of 
the chathram charity. Accordingly, one- 
eighth of the rent was collected in kind 
and the rest in cash (at the commutation 
rate). This system went on for some 
years, till about 1889, or so, when a 
slight modification was made by collect¬ 
ing one-sixth of the rent in kind and the 
rest in cash. As observed by the Dis¬ 
trict Judge, this system was in vogue for 
32 years or so, and the tenants were pay¬ 
ing the rent in this manner without any 
sort of objection. 

The point for determination is, whether 
the claim for the recovery of one-sixth of 
the rent in kind, despite the payment of 
the rent in this manner by the ryots for 
more than throe decades since 1889, is un¬ 
enforceable. It is argued that the settle¬ 
ment in 1871 according to the proposal 
of Mr. Puckle in his letter, Ex. A, should 
bo deemed to be one fixing a cash rent 
permanently at Rs. 5 per kottah, and 
that the subsequent changes in 1878 and 
1889, whereby a portion of rent was col¬ 
lected in kind, amount to enhancement 
of rent, and as such, would not be en¬ 
forceable in the absence of a valid and 
binding contract. The learned Deputy 
Collector, in a careful and well-considered 
judgment, has discussed these points, and 
found that the levy of one-sixth rent in 
kind and the rest in cash cannot be 
deemed to be an enhancement of the 
rent. The learned District Judge also 
says that there is no evidence to show 
that the rent calculated as per the 
changes in 1878 and 1889 were greater 
than the rent leviel according to the 
proposal of Mr. Puckle in 1871. 

On a careful consideration of Ex. A, I 

am of opinion, that a uniform and fixed 
rate of grain rent, more favourable to the 
ryots than the prevalent rates, was fixed 
in or about 1871, and instead of collect¬ 
ing the grain fixed as rent, its equivalent 
in cash, taking Rs. 5 as the value of each 
kottah, was to be received. It see ns to 
me that this price was not fixed as a 
permanent price as Mr. Puckle himself 


wanted to see how this system would 
work during a period of five years, and 
then to consider the need for alterations 
for the purpose of extending the chattram 
charity or for making further reduction 
in rent. In a former suit of this kind it 
was held by this Court in S. A. 36 of 
1923, on a consideration of Ex. A, that 
the price then fixed by Mr. Puckle was 
not intended to be a permanent one 

(Ex. G-4). 

As observe 1 by the learned Doputy 
Collector, even in the pattas issued sub¬ 
sequent to 1871 (which the defendant 
has tiled as Exs. V-e to V-g), the rent is 
stated to bo so many kottahs of grain, 
and in another column its equivalent 
value in money is mentioned. If, by the 
arrangement effected in 1871, a perma¬ 
nent cash rent alone was fixed for each 
holding, there would have been no entry 
in the subsequent pattas showing the 
quantity of grain due as rent. The 
change introduced by Mr. Pueklo in the 
system of collection of rents in this vil¬ 
lage in 1871 was undoubtedly a favour 
shown to the ryots, and as the conces¬ 
sions granted to the ryots by that change 
were more or less an act of grace, and 
wero not claimable by the tenants as a 
matter of right, the further continuance 
of the same may not be strictly enforce¬ 
able by the tenants in the absence of a 
valid and binding contract. Ignoring this 
the appellant wants to proceed on the 
assumption that the favourable system of 
rent collection introduced in 1871 amounts 
to a valid and binding contract for which 
consideration passed from the ryots, so 
that the slight changes made in 1878 and 
1889 would not be valid and binding on 
the ryots without some consideration 
flowing from the landholder. It is on 
this fallacy a strenuous argument was 
built to the effect that, though the ryots 
wore paying according to the change made 
in 1889 without any sort of objection for 
32 years or so, they are no longer bound 
to pay like that but should pay the whole 
rent in cash alone, at the rate fixed by 
Mr. Puckle in 1871. In the first place 
the defendant has failed to prove, as 
found by the Courts below, that the 
slight changes made by levying a small 
portion of the fixed grain rent, as such, 
resulted in enhancement of the rent, in 
which case alone there should be fresh 
consideration for the enhancement. The 
decision in J ayaveera Rama Veukateswara 
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Ettappa v. Arumugham Chetty (l), relied 
on by the appellant, has no application 
to the present case. In that case, it was 
found that there was a binding contract 
for paying the dry rate alone. Though 
the tenants were subsequently paying a 
higher rate (garden rate) for a series of 
years, it was not enforceable as no con¬ 
sideration for levying the higher rate was 
proved. In the second place, even assum¬ 
ing that by levying a portion of the rent 
in kind, instead of in cash, there was 
some enhancement of the rent, the grant 
of concessions to the ryots gratuitously in 
1871 may be deemed to bo consideration 
for the implied contract to pay one-sixth 
of the rent in kind and the rest in cash, 
presumable from the uniform payment in 
jthat manner ever since 1889. If this can 
be viewed as a substituted contract for 
the one in 1871, any further consideration 
or independent consideration would not be 
necessary to validate the substituted con¬ 
tract: vide Vasudeva Mudaliar v. Velappa 
-Nadar (2). 

For the foregoing reasons, I uphold the 
finding of the Courts below, that the 
,claim for the recovery of one-sixth of the 
rent in kind and the rest in cash, is valid 
and enforceable. 

The only other point argued is the levy 
of the road-cess. There is no force in the 
argument advanced on behalf of the ap¬ 
pellant, in the face of the express legis¬ 
lative enactment (S. 88, Local Boards 
Act) which entitles the landholder to col¬ 
lect from the ryot one-half of the road- 
cess paid by him to the Government. 

In the result, these second appeals fail 
and are dismissed with costs. 

P.r.S./k.n. Appeal dismissed. 

(1) A. I. R. 1918 P. 0. 178=48 I. C. !907=45 
I. A. 195=43 Mad. 174 (P. C.). 

(2) [1917] 45 I. C. 401. 
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Anantakrisbna Aiyar, J. 

(Kondrcddi) Bulliraju —Appellant. 

v. 


(Kondrcddi) Satyanarayanamurthi 
Respondent. 

Second Appeals Nos. 1316 and 1316 of 
1927, Decided on 23rd October 1929, from 
decrees of Sub-Judge, Rajahmundry, in 
Appeal Suit Nos. 60 and 61 of 1925. 

Letters Patent (Madras), Cl. 15 — No hard 
and fast rule can be laid down ai to when 
•ingle Judge giving decision in second appeal 


should grant or refuse to grant leave to 
appeal from his judgment. 

Under Cl. 15 an appeal would lie from the 
decision of a single Judge of the High Court 
passed in second appeal, only where the Judge 
who passed the judgment declares that the case 
is a fit one for appeal. It is not possible to lay 
down definite rules applicable to all cases as to 
when the Judge should grant or refuse to grant 
the leave to appeal. But the jurisdiction should 
not be exercised capriciously or arbitrarily but in 
a judicial manner and in the exercise of sound 
discretion having regard to all the circumstances 
of the case. The circumstance .that second 
appeal is allowed or dismissed is by itself not a 
circumstance conclusive either way. The stricter 
tests of leave to appeal to Privy Council should 
not be applied to such cases. Leave to appeal 
can be restricted to certain points only :• A. I. R. 
1930 Mad. 75; 38 I. C. 818; A. I. R. 1923 All. 
466 and A.I.R. 1923 Bom. 245, Rel.on.: (English 
cases discussed). [P 205 C 2, P 206 C 1] 

G. Lakshmanna —for Appellant. 

B. Somayya —for Respondent. 

Order. —Under S. 15 of the amended' 
Letters Patent, an appeal would lie from 
the decision of a single Judge of the High 
Court passed in a second appeal, where 
the Judge who passed the judgment 
declares that the case is a fit one for 
appeal. In Ramanayya v. Kotayya (l) a 
Bench of this Court held that no appeal 
lay from the refusal of such leave by the 
Judge. 

The question has been raised before me 
as to the grounds on which leave to 
appeal should be granted or refused in 
such cases. The section only enacts, that 
the Judge concerned should “declare” that- 
the case is a fit one for appeal. The 
principles that should guide him in dealing 
with such applications are not specified in 
the section. 

It was argued that if there was any 
question of law, leave must be granted. 
It was further argued, that if a second 
appeal was allowed, and the decision of 
the lower appellate Court reversed, or 
modified, leave must be given since the 
single Judge had no jurisdiction to inter¬ 
fere with the judgment of the lower 
appellate Court in a second appeal except' 
on a question of law, and his interference 
with the lower appellate Court’s decision 
was proof positive that there was a ques¬ 
tion of law. It was also argued that 
when the valuation of the second appeal 
was not insignificant, leave should simi¬ 
larly be granted. 

I am of opinion that the considerations 
mentioned above are by themselv es not 

(1) A. I. R. 1980 Mad. 75=1211. c7621 = 52 
Mad. 952. 
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conclusive for the grant of such leave. A 
second appeal would lie to the High Court 
under S. 100, Civil P. C., only on a ques¬ 
tion of law or on one of the grounds 
specified in S. 100, Civil P. C. When a 
second appeal is admitted and notice 
issued to the respondents, it may gene¬ 
rally bo taken that the second appeal is 
assumed to involve a question of law. If 
the petitioner’s contention be correct, 
then from every dicision passed by a 
single Judge after notice is issued to the 
respondent, leave to appeal should be 
granted, even though the second appeal 
was dismissed. The same reasoning would 
also apply when a second appeal is re¬ 
jected under O. 41, R. 11, Civil P. C., on 
the ground that the decision of the lower 
appellate Court was right and in accor¬ 
dance with law, though a question of 
law might be involved in the case. S. 100, 
Civil P. C., makes it clear that it is only 
when the decision of the lower appellate 
Court is contrary to law, etc., that a 
second appeal would be successfully en¬ 
tertained. The wordings of S. 15 of the 
amended Letters Patent mako it abun¬ 
dantly clear that the circumstance that 
the decision was passed in a second 
appeal is not enough to entitle the un¬ 
successful party to leave to appeal; but 
the Judge must be satisfied that the case 
is a “fit one” for further appeal and 
should “declare” accordingly. The cir¬ 
cumstance therefore that the decision of 
the lower appellate Court was reversed 
by the High Court does not by itself 
entitle the petitioner to leave to appeal. 
Nor does the valuation of the appeal by 
itself so entitle him. 

Similar questions have arisen in Eng¬ 
land and the English Courts have held 
that the object of such a provision is to 
prevent frivolous and needless appeals. 
For example in Lane v. Esdaile (2) Lord 
Halsbury observed : It is intended as a 
check to unnecessary or frivolous appeals.” 
Fry, L. J., in In re Housing of the Work¬ 
ing Classes Ac i, 1890, Ex-parte Stevenson 

(3) remarked: The object was to prevent 
frivolous and needless appeals:” see also 
remarks of Lopes, L. J., at p. 613. In 
the English Bankruptcy Act of 1849 (12 
and 13, Victoria, Ch. 106), S. 18 pro¬ 
vided as follows: 

“If it was deemed that any matter of law or 

1^)TiWX13T2To^ IK) Li. J. Ch. 044 = 04 
L. T. G6G=40 W. R. 65. 

(3) [1892] 1 Q. B. G09=G1 L. J. Q. B. 492=56 
J. P. 501=66 L. T. 544=40 W. R. 417. 


equity brought before Court to be of sufficient 
difficulty, or importance, to require tlie decision 
of the House of Lords, leave to appeal might be 
given.” 

The provision was not re-enacted in 
the subsequent Bankruptcy Acts. Yet, 
the Court of appeal, in England held that 
the same principles apply, and that the 
test to be applied before leave to appeal 
is granted was to see whether the ques¬ 
tion before the Court was of sufficient 
difficulty or importance:see In re Caltlirop 

(4) and Ex-parte Jackson , In re Bowes 

(5) . As observed by Lord Cairns. L. J., 
in In re Caltliorp (4) at p. 256: 

“Of course, it would always bo very much more 
agreeable to the Court to find no impediment in 
the way of its decision being reviewed by a Court 
of appeal; but the legislature has thought fit to 
impose upon this Court the duty of determining 
whether in any case any matter of law or equity 
is of sufficient difficulty or importance to require 
the decision of the House of Lords; and that 
duty the Court must discharge like any other 
duty which is put upon it. But I cannot say 
that I think this a matter of sufficient difficulty 
to require the decision of the House of Lords. I 
may be wrong, but 1 am bound to express my 
opinion.” 

His Lordship held, that simply because 
there was a “fragment of law” it did not 
follow that he should grant leave. In Ex- 
parte Jackson , In re Bowes (5) it was 
argued that 

“the amount at stako was large and that the 
point in the case was important*’ 

but the Court of appeal refused leave. 
Baggallay, L. J., remarked at p. 747: 

"Though the same limitations and requisites 
are not to be found in tho present Bankruptcy 
Act as existed under the Act of 1849, we think 
we ought to act upon similar principles. And, 
speaking for myself, I am bound to say that I 
do not entertain the slightest doubt as to the 
correctness of the decision at which we have 
arrived.” 

Cotton and Thesiger, L. J., concurred. 
In Ex-parte Pillers, In re Curtoys (6), 
Lush, L. J., stated: 

“None of U3 entertains the least doubt of. 
the correctness ot our decision.” 

Leave was therefore refused. Similarly 
Cotton, L. J., held in Ex-parte Edwards ,. 
In re Tollcmache (7): 

“In my opinion leave to appeal ought not to 
bo given. There is not any doubtful question of 
law raised.” 

Similarly Bretts, M. R., observed that: 
“leave to appeal should not be given when 
the judgment is so clearly right.” _ 

(4) [1868] 8 Ch. A. 252=37 L. J. B. K. 17=18 
L. T. 166=16 W. R. 44G. 

(5) [1881] 14 Ch. D. 725 = 29 W. R. 253 = 43 
L. T. 272. 

(6) [1881] 17 Ch. D. 653 = 29 W. R. 575 = 50- 
L. J. Ch., 691=44 L. T. 691. 

(7) [1884] 14 Q. B. D. 415. 


/ 
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No doubt, the single Judge may find 
that the questions that arose for decision 
were difficult and that he was not him¬ 
self quite sure whether his decision was 
right. A Judge is bound to give judgment 
in every case that comes before him in¬ 
cluding cases where the question raised 
is difficult or complicated ; but if he felt 
any reasonable doubt as to the correctness 
of his judgment, it is appropriate that he 
should ‘declare that the case is a fit one 
for further appeal.” It may also happen 
that after the argument in an appeal had 
progressed to a considerable extent, he 
may feel some doubt about the correct¬ 
ness of a decision, to which he is referred 
and which is binding on him, and in the 
circumstances he may consider it proper 
that he should record his judgment. In 
such cases, leave to appeal should be 
given, so that the matter might be re¬ 
agitated before the proper Court. Fur¬ 
ther in such cases if the circumstances 
were exactly known to him at the open¬ 
ing of the case it would even be open to 
him to have the matter referred to the 
decision of a Bench of two Judges. In 
considering applications for leave to 
appeal, it is also relevant to consider 
whether the question raised is one of 
private or public importance ; whether 
the same will ordinarily govern other 
pending cases between the parties and 
whether the dispute relates to a recurring 
right. The Court may also take into con¬ 
sideration the circumstance that under S. 
Ill, Civil P. C., the only further right of 
the unsuccessful party would be to apply 
to the Privy Council for special leave to 
appeal. In proper case3 the Judge toay 
consider it more appropriate 'that the 
•matter should be considered by a Bench 
of two Judges, before the same is taken 
up before the Privy Council. At the same 
time I should like to poinUout that leave 
to appeal should not be refused simply 
because the Judge was of opinion that his 
decision was correct. Mo3t often learned 
Judges do think so but if the question is 
one of principle and a -novel one ordina¬ 
rily leave to appeal should be granted. 
In Ex parto Gilchrist, In re Armstrong 

(8) Lord Esher, M. R., said: 

"Merely to svy that they aro sitis^oi that 
their decision is right is not. £ vonturo to suggost, 
a sufficient roison for refusing loivo to apjoil, 
whon the question involve 1 is one of principle 
and they hvve deciicd it for the drat tim e._If 

(8) [1833} 17 Q. B. L>. 521=33L. T. 538=55 
L. J. Q. B. 578. 


that was carried to its legitimate conclusion, 
they ought to refuse leave to appeal in every 
case.” 

As put in S. 504 of Halsbury’s Laws of 
England, Vol. 2, p. 303, that: 

“leave should be given as a rulo if the question 
is one of principle and novel.” 

When an unrestricted right of appeal is 
conferred by Statute an appeal would lie 
even on a “technical point”. How the 
Court of appeal would eventually deal 
with the “technical point” is a question 
for that Court to consider. But the cir¬ 
cumstances that “a technical point” arises 
in a second appeal is by itself not a suffi¬ 
cient ground which would entitle the ap¬ 
pellant to leave 'to appeal. Substantial 
justice should not altogether be lost sight 
of in considering finality of decision in 
cases where the legislature has thrown 
the duty of deciding whether the litiga¬ 
tion should be continued further on the 
Judge who decided the second appeal. If 
the question raised be one of frequent oc¬ 
currence in which there is no authorita¬ 
tive decision .that would be a circum¬ 
stance in favour of granting leave. 

Cases where the appeal was remanded 
to the lower appellate Court for fresh dis¬ 
posal on the ground that the existing 
judgment of the appellate Court was not 
satisfactory either because it did not 
9ati9fy the requirements of 0. 41, R. 31, 
Civil P. C., or because it omitted to con¬ 
sider important items of evidence or be¬ 
cause the judgment proceeded under some 
misapprehension of fact are ordinarily not 
cases for grant of leave. So also are 
cases where a similar procedure is adopted 
on the ground that parties had not proper 
opportunity to put forward their cases 
before the lower appellate Court, and the 
judgment accordingly proceeded in the 
absence of one of the parties or in the 
absence of evidence on the side of one of 
the parties. Similarly when it is found 
in second appeal that an important ques¬ 
tion arising in the case was not properly 
dealt with by the lower Courts, and the 
Judge is of opinion that the attention 
of th9 partie3 had not been properly 
direcbel to it in the absence of specifio 
issue on the point and the appeal is ac¬ 
cordingly reminded for fresh disposal 
after the framing of a jumper issue and 
after giving the parties an opportunity to 
ad Juce evidence on the same, leave to ap¬ 
peal should nob ordinarily be given. If 
in any of the above case3 a question of 
principle either of pleading or of practice 
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of frequent occurrence be raised on which 
there is no authoritative ruling then that 
would prima facie be a ground for grant¬ 
ing leave. 

In cases arising under new statutes 
whore ‘ambiguous expressions” are con¬ 
strued by the Court for the first time 
leave to appeal may be given having 
regard to the importance of .the question 
till the construction put on the words of 
the statute has become so well known 
and have been followed in transactions of 
everyday occurrence that in the public in¬ 
terest it may be considered not proper to 
have those matters unsettled. Some of 
these are probably considerations which 
should weigh with the final appellate 
authorities but it seems to me that they 
would also be relevant though by no 
means conclusive in considering the ques¬ 
tion of grant of leave. It may be possible 
to give a few more instances of cases 
where ordinarily leave to appeal should 
or should not be given. 

In cases where the question relates only 
to exercise of discretion (not point of law) 
leave should generally be refused: see 
Ex parte East and West India Dock Co., 
In re Clarke (9). 

In Ex Parte Wolverhampton and Staf¬ 
fordshire Banking Co., In re Campbell 
(10) Stephen, J., held : 


‘Wo cannot givo loivo. The case is not on 
of any magnitude or of any general importance. 

. Cave, J., said: 

“I agree. There is not a largo sum at stak< 
and the principle involve! is one about which 
do not entertain any doubt.” 

Leave to appeal should bo asked for unde 
R. 95 of the Appellate Side Rules, orall; 
and immediately after the judgment ha 
been delivered. This is also the Englisl 
practice (2 Halsbury’s Laws of England 
p. 303, S. 50t). No elaborate argument 
on the point are contemplated as th« 
facts and the circumstances of the cast 
would <be present to the mind of th. 
Judge at the time. 

lb follows that where a single Judgi 
Only followed a ruling of an authoritj 

binding upon tnm or applied it to casei 

Cleariy within the purview of the princi 

£ranteT lal V ,own ' 1,0 leava s>>°uld hi 

gianted exoapt in oases already mentioned 
Wheie ha himself felt doubt about the 
correctness of such ruling or thoughl 


that a re-consideration of the same was 
necessary. 

In cases relating to construction of ordi¬ 
nary documents the Judge has got a 
greater discretion in declining to grant 
leave to appeal for it very rarely happens 
that two private documents are generally 
exactly similar in terms. The circum¬ 
stance that the decision of the lower ap¬ 
pellate Court was reversed is not conclu¬ 
sive for grant of leave, any more than the 
circumstance that the decision of the 
lower appellate Court was confirmed is 
conclusive for its refusal; the ciicumstance 
that the second appeal is allowed or dis¬ 
missed is by itself not a circumstance con¬ 
clusive either way. 

Provisions of the Civil Procedure Code 
relating to appeals to the Privy Council, 
impose a stricter test for granting leave to 
ap| eal. Under S. 15 of the Letters Patent 
I am inclined to think that the Judge 
should not insist on such a strict test. 
Leave to appeal against the decision of 
county Court Judges is granted if it is 
reasonable and proper that such appeals 
should be allowed. The circumstance 
that leave to appeal to the Privy Council 
would not be granted in a case is not con¬ 
clusive that leave to appeal should not bo 
granted under S. 15 of the.Letters Patent. 

Three decisions of Indian Courts were 
brought to my notice which contain some 
indications of principles which should 
guide me in deciding the question under S. 
15 of the Loters Patent of 1927; a similar 
provision already existed in the Letters 
Patent of the Rangoon High Court as 
seen from Cl. 13 of the Letters Patent 
issued to the Rangoon High Court in 
1922. 

In Madhava Aiyar v. Muthia Clicttiar 
(11). Ayling and Seshagiri Ayyar, JJ„ 
remarked that under the provisions of the 
Provincial Insolvency Act, “ no leave to 
appeal could be claimed against an order 
which did not decide any substantial 
question of law or which did not directly 
or indirectly enunciate any proposition on 
which a pronouncement of a Court of 
appeal is desirable” (p. 170). In Badha 
Mohan v. White (12), leave was given 
under the Provincial Insolvency Act: 

“as the ciso was argued on principle and ap¬ 
peared to requiro careful consideration in view 
of certain existing decisions: p. 365.” 


(9) [1881] 17 Ch. D. 759=50 L. J Ch 
/1AI «L -r. 6=80 W. R.22. Ch ‘ 

(10) [1831] 14 Q. B. D. 32=28 W. R. 642. 


(11) [1917] 38 I. C. 818. 

(12) A. I. R. 1923 All. 466=73 I. C. 413=45 
All. 364. 
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Collins. L. J., in his judgment at p. 
102 stated: 

“Wo have no jurisdiction in this case except as 
to the point on which leave to appeal has been 
given by the Divisional Court.” 

Vaughan Williams, L. J., agreed: see 
also Sanderson v. Blyth Theatre Co., (15): 
per Romer, L. J. 

In the case before me (second appeals 
1315 and 1316 of 1927), I had to construe 
a deed of adoption executed in 1920. 
which contained certain peculiar provi¬ 
sions. I do not think I should be justi¬ 
fied in declaring that these cases are fit 
for further appeal. 

p.R.S./s.N. Leave refused. 

(15) [1903] 2 K. B. 698—72 L. J. K. B. 761= 
89 L. T. 169=52 W. R. 33. 
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In Panachand Narsey v. Stanley Dob - 
■sen (L3), it was held that in cases arising 
under the Presidency Towns Insolvency 
Act, an appellate Court can grant leave to 
appeal if a question of principle be in¬ 
volved. 

It is not possible to lay down definite 
rules applicable to all cases. As has been 
remarked with reference to the exercise of 
the power of revision by the High Court, 
it is not advisable to crystallize into defi¬ 
nite propositions the principles that 
Ishould govern the Court in the exercise of 
jits revisional jurisdiction. Similar remarks 
Iwould apply to the exercise of the'jurisdic- 
tion vested in a single Judge under S. 15 of 
!the Letters Patent.The jurisdiction should 
not be exercised capriciously or arbitrarily 
but in a judicial manner and in the exer- 
Icise of sound discretion having regard to 
all the circumstances of the case. 

The legislature has entrusted the duty 
of declaring whether he^considers the case 
a fit one for further appeal to the Judge 
himself. Before the amendment of the 
Letters Patent in 1927, there was a right 
•of further appeal to two Judges as a 
matter of course in such cases. It is 
clear that the object was to restrict such 
unlimited right of appeal which existed 
•before. Right of appeal does not exist 
.apart from statute. The statute has sub¬ 
stituted a limited right of appeal in the 
place of unlimited right of appeal which 
existed before. Obviously the Judge should 
be satisfied from all the circumstances 
that a further right of appeal should be 
sanctioned. He is the sole authority 
charged with the duty of deciding the 
-same and in him full discretion 'has been 
vested in that respect. What I have 
stated above covers only certain aspects 
of the matter which have come before 
Courts and which would be useful in com¬ 
ing to a conclusion whether leave should 

be granted or not. 

From the very nature of the case no 

hard and fast rule could ^be laid down. 

It has also been said that leave to appeal 

may be limited to certain points : see 

Halsbury’s Laws of England, Vol. 8, S. 

604, para. 1452. In Jones v. Biernstem 

( 14 ) A. L. Smith, L. J., ‘addressing the 

anneliant’s counsel, Schwabo, said: 

have obtained loavo to appeal on one 

point and only one and you nro confined to • that 
tnoint.” 


an - 


MR! A 1 R. 19! 28 Bom. 245=72 I. C. 261. 

. U [190*0] 1 Q. B 100=09 L. J. Q. B. 1=81 L. 
t 553=48 W. R. 282=16 T. b. R. 30. 


V. 

T. K. Kuppammal —Plaintiff Respon¬ 
dent. 

Second Appeals Nos. 1216, 1217, 1252 
and 1253 of 1918, Decided on 18th Sep¬ 
tember 1930, against decree of Dist. 
Judge, Ramnad, in A. S. Nos. 1129 and 
1128 of 1916. 

(a) Civil P. C. (1908), S. 100 — Finding of 
f&ct< 

The finding of fact arrived at by the lower 
appellate Court has to bo accepted in ^second ^ap* 

P °(bj Landlord andTenant—(Madras)—Zamin- 
dar has right to collect pada nazir as rent. 

Pada nazir forms part of the rent which the 
tenants are bound to pay to the zamindar: b. s- 
620 to 652 of 1923, Foil. [P 207 C lj 

S. Soundararaja Ayyangar — for Ap¬ 
pellants. ___ « . 

A. Venkatarayaliali and L . Venkata - 
narasiah for Respondent. 

Judgment. 

peals The question for decision in S. A. 
1252 and 1253 of 1918. is whether the 
tenants are liable to pay an extra charge 
for vanpayir or garden crop raised on 
dry lands by means of wells dug at their 
expense. It is argued for the appellants 
that upon the evidence these wells should 
be deemed to have been dug about ten 
years before the filing of these suits. 
Though the trial Court was of that 
opinion the finding of the lower appellate 
Court is otherwise. It has discussed tqe 
evidence both oral and documentary m 
paras. 4 and 5 of its judgment and found 
that the wells must have been dug long 
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Ago and that the vanpayir rate was be¬ 
ing levied for over a century. The 
zamindar’s claim for vanpayir is not 
therefore affected by S. 13, Cl. 3, Estates 
Land Act. The finding of fact arrived 
at by the lower appellate Court has to 
be accepted in these second appeals. 

S. A. Nos. 1252 and 1253 of 1918, are 
dismissed with costs (one fee for both.) 

Two questions arise in the other two 
appeals. 

The claim for rent in respect of lands 
allowed to lie fallow would be unsus¬ 
tainable on the authority of the recont 
decision of the Privy Council, in Raja of 
Ramnad v. Mangalam (l). 

As regards pada nazir, the decision of 
a Bench of this Court in a batch of 
S. As. Nos. 620 to 652, 654 to 663. 665 
to 693 and 1163 to 1223 of 1923, given 
on May 1929 in respect of lands in the 
village in which the present suit lands 
also aro situate is a direct authority in 
favour of the appellants’ contention. The 
question relating to the zamindar’s right 
to collect the fee called pada nazir 
has been fully considered in all its 
aspects and it has been held that pada 
nazir forms part of the rent which the 
tenants are bound to pay to the 
jzaraindar. It is needless to refer to the 
reasoning of the learned Judges in those 
appeals. Their conclusion was not based 
simply on the long-continued payment of 
pada nazir but it rested on several other 
grounds. Following that decision I hold 
that the zamindar has a right to collect 
pada nazir as rent. 

S. A. Nos. 1216 and 1217 of 1918, are 
partly allowed. In the result the de¬ 
crees of the lower appellate Court iu the 
two suits are confirmed with this modi¬ 
fication, viz.‘that the clause in the pattas 
about the payment of pada nazir should 
stand. The parties will boar their own 
costs in these two appeals. 

S./B .v, _ Order accordingly . 

U) A.I.R. 1930 P. C. 234=126 I. C. 84=58 


A. I. R. 1931 Madras 207 

Beasley, C. J., and Curgenven, J. 

( Nandari) Saradamba —Appellant. 

v. 

(Paralala) Pattabhiramayya — Plain 
tiff—Respondent, 

Appeal No. 225 of 1925, Decided on 
14th February 1930, against decree of 
Sub-Judge, Narasapur, D/- 28-2-1927. 


fa) Evidence Act (1872), Ss 63 and 65 — 
Admissibility—Statement of witness abstrac¬ 
ted in judgment given in previous suit cannot 
be used in lieu of original statement—Evi¬ 
dence Act, S. 33. 

A statement of a witness abstracted in a 
judgment given in a previous suit cannot be 
made use of in lieu of the original statement 
itself. If a party wants to prove what a witness 
has said in the previous suit, he can do so only 
by the production of the original deposition or a 
certified copy of it : A. I. R. 1922 Mad. 394, Ref, 

v „ [P 209 C 1] 

(b) Evidence Act (1872), S. 145—Deposition 
of witness made in previous suit sought to 
be used to contradict him—It is necessary to 
call his attention to those parts of it which 
are to be so used before proving it. 

W hero the deposition of a witness made in a 
previous suit is sought lo be made use of under 
S. 140 to contradict him, it is incumbent upon 
the party examining the witness, before proving 
the writing, lo call his attention to those parts 
of it which are to he used for the purpose of con¬ 
tradicting him : A. I. R. 1915 P. C. 7, Foil. 

[P 209 C 2 ; P 211 C 1] 

(c) Contract Act (9 of 1872), Ss. 69 and 70 
—Suit for reimbursement—Plaintiff’s utmost 
good faith must be established. 

In order to qualify for a decree for reimburse¬ 
ment the Court must be satisfied of the plaintiff’s 
abundant good faith. , 

The plaintiff gained possession of the property 
under a false title (a forged will), and while so 
holding it claimed that he made several volun¬ 
tary pavmonts to discharge debts that would bo 
enforceable against it, voluntary in the sense 
that the payments, with one exception, were not 
made to avert the imminent loss of the property. 
Plaintiff neither admitted that his title was 
false nor did his conduct otherwise establish his 
good faith. 


Held : that before granting him a decree the 
Court must bo satisfied that the condition of 
good faith was fulfilled. Unless ho establishes 
the most unquestionable good faith he can havo 
no claim in equity to reimbursement, and in 
view of tho finding that tlie* will was not genuine 
and the plaintiff knew it to be so, though ho 
was a minor at that time, the plaintiff’s claim 
must be dismissed: (Case law discussed.) 

, 1V „ [P 210 C 1] 

(d) Contract Act (9 of 1872), Ss. 69 and 70 
Suit for reimbursement — Plaintiff's bona 
fides not established—Payments of mortgage 
debts and decree do not of themselves make 
plaintiff entitled to reimbursement. 


Where the plaintiff’s alleged title is found to 
have been false, and ho has not succeeded in 
showing that he held possession of the property 
in good faith, believing it to bo true, a payment 
made to discharge a mortgage debt does not 
stand on any better footing than a payment 
made to discharge an unsecured debt or, the 
mere fact that a debt is secured by a decree 
will not render any payment of it as one for 
preservation of property. * [P 212 C 2] 

(e) Limitation Act (1908), Arts. 61 and 120 
—Suit for reimbursement—Art. 120 and not 
Art. 61 applies. 

To a suit for reimbursement under Contract 
Aot, Ss. 69 and 70, Art. 61 has no application, 
but the correct article is Art. 120. [P 213 C 1, ,2] 



208 Madras 


SARADAMBA V. Pattabhiramayya (Curgenven, J.) 1931 


Appa Rao —for Appellant. 

S. Vnradazhari .—for Respondent. 
Curgenven, J. —One Viyanna died 
•without issue in November 1915 leaving 
a widow, Saradamba, who is the present 
defendant. Viyanna’s sister, Bayamma, 
upon his death, took \ ossession of his 
estate, which included about six acres 
of land, on behalf of her minor sons, 
under a will alleged to have been ex¬ 
ecuted in favour of the toys by Viyanna 
on 17th July 1915. In O. S. No. 885 of 
1920, on the file of the Principal District 
Munsifs Court, Tanuku, the widow sued 
for recovery of the property together with 
mesne profits on the ground that the will 
was a forgery, and obtained a decree on 
( !h February 1922. Of Bayamma’s sons, 
he elder, Lachanna, died during the suit, 
and the younger brother is the present 
plaintiff. He has brought the suit out of 
which this appeal arises to recover from 
Viyanna’s estate in the defendant's hands 
a sum of Rs. 5,000 odd on the ground 
that he paid this amount to Viyanna’s 
creditors while he and his brother were 
in possession of the estate. The pay¬ 
ments alleged are four in number, and 
further particulars of them will be found 
in the schedule attached to the plaint. The 
learned Subordinate Judge has found 
that the payments alleged are true and 
that since the plaintiff made them in 
good faith he is entitled to be reimbursed 
from the estate. The defendant appeals 
against a decree framed in these terms. 

It is necessary in the first instance to 
decide what is the true foundation for 
a suit of this character, and in what 
circumstances, apart from the question 
of proof of the debts, the plaintiff can 
succeed. Mr. Varadachari for the plain¬ 
tiff, now respondent, suggests that every 
suit for reimbursement of such payments 
falls into one of three categor : °s : 

1. Where the person making the pay¬ 
ment may be doomed to represent the 
estato, as in the case of a trustee or exe* 
cutor de son tcrt. 

2. Where the payment is necessary for 
the preservation of the property. 

3. Whore the payment is made on 
behalf of the defendant and there is an 
implied contract for reimbursement. Suits 
of this character are provided for by 
Ss. 69 and 70, Contract Act. 

He concedes that Cl. (3) has no appli¬ 
cation to the present suit, and that Cl. (2) 
will only apply where the debt is, for 


instance, a mortgage decree under which 
the sale of the property has to be averted. 
The claims, he argues, fall under Cl. (l), 
the payments made being recoverable on 
the ground that the plaintiff made them 
as representing the estate. In order to 
make good this position, it is further 
admitted that the Court must be satisfied 
of the plaintiff’s bona fides, embracing 
in that term, not only his good faith in 
making the payments in the interests of 
the estate, but also his belief in his own 
title to the estate. The question first 
arising therefore is whether that good 
faith may be presumed or has been 
proved. 

Upon this point the case of the appel¬ 
lant is that, in the litigation by which 
the defendant recovered the property, it 
was found that the will was a forgery, 
and that the plaintiff and his brother 
were privy to its fabrication. The res¬ 
pondent’s case is that they were innocent 
instruments in the hands of others or 
at least that there is no proof of their 
complicity. As a preliminary to the 
discussion of this matter, some questions 
relating to the admissibility of evidence 
have to be decided. The judgment of the 
District Munsif in the will suit is Ex. 2, 
and the appellate judgment is Ex. S, 
and the appellant wishes to make use 
of certain of the contents of the former 
of these two judgments in order to show 
the plaintifi’s guilty knowledge. For all 
that appears, the only object with which 
these judgments were filed was to prove 
the decision in the will suit, which of 
course is res judicata in the present pro¬ 
ceedings. That this is so is probable 
from the circumstance that the learned 
Subordinate Judge refrained in his 
judgment from any reference' to their 
further contents. Nor is there anything 
to show that in the lower Court the 
defendant argued that those contents 
wore admissible in evidence. Now 
however she wishb. ■> use Ex. 2 as 
proof not only that the will is a forgery 
but that defendant 2 knew it. It is open 
to question whether this judgment, or the 
appellate judgment, is strictly speaking 
legal evidence even of the first of these 
propositions. The issue tried was: 

“ whether the will set forth in the defendant's 
statement is true, valid and binding on the 
plaintiff,” 

and it is clear that, speaking generally a 
finding on an issue so framed, to give the 



Saeadamba V. Pattabhiramayya (Curgenven, J.) Madras 209 


1931 

plaintiff a decree, need not necessarily 
involve more than the conclusion that 
the will was not proved to be either true 
or false. The affirmative lin ling that it 
was false, clearly expiessed by the Dis¬ 
trict Munsif, less clearly by the Subor¬ 
dinate Judge, was not really necessary 
for the purposes of the decree. Inas¬ 
much however as the question substan¬ 
tially between the parties was whether 
the will was true or false, it may be 
taken to have been settled between them 
that it was a forgery. It remains to be 
seen whether there is evidence that the 
plaintitl and his brother were privy to it. 

The plaintiff was examined as P. W. 2 
in the suit, but no effective questions 
were put to him in cross-examination 
under this head a seemingly inexplicable 
omission on the part of the defendant’s 
vakil. In particular, he was not ques¬ 
tioned with reference to statements made 
by him as a witness in the prior litiga¬ 
tion. That being the position, it is now 
sought to import into the present case 
not indeed his deposition in the will suit 
but an abridged version of it contained in 
the judgment, Ex. 2. This version re¬ 
lates to the circumstances in which the 
lough draft of the will was alleged to 
have been prepared and so far as appears, 
the plaintiff as defendant 2 in that suit 
deposed to these circumstances from first¬ 
hand knowledge. We are clearly of 
opinion that no such use may be made of 
this extract In the first place the cir¬ 
cumstances did not resemble those in 
GoPU Nataraja Chetty v. Rnjammal (t) 
where the recital in a judgment of the 
terms of a codicil wore allowed in 
proof of the contents of the document on 
the exceptional ground that it was ad¬ 
missible by consent of parties, no objec¬ 
tion having been taken to its admission. 
As we have said, for all that appears, no 
attempt was made to use this portion of 
the judgment in this manner at the trial 
so that the question of the unchallenged 
jadmission of legally inadmissible evi- 
dence does not an se . We have not been 

Act unL provision of the Evidence 
Act under wh.ch a statement of a witness 
abstracted m a judgment can bo made 

'“I !?“ i 0t -. tbe on 8 inal statement 
itself. Indeed it seems clear from S 63 

of that Act, that such a record is not even 
secondary evidence of the statement and 
lfc _ had . be ° °i,theconditions laid 

(l) A, I. li. 1922 Mad. 894=69 I. c7 16 
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down by S. 65 for its use had not been 
fulfilled. We think therefore that if the 
defendant wanted to prove what the 
plaintiff had said as a witness in the will 

suit she could have done so only by the 

production of the original deposition or 
of a certified copy. Apart however from 
this difficulty, it seoms that the statement 
could have been used only in one of two 
ways: either under S. 145. Evidence Act, 
to contradict the witness or as an admis¬ 
sion under S. 21. For tho former pur¬ 
pose it was incumbent upon the party 
examining the witness, before proving the 
writing to call his attention to those 
parts of it which were to bo used for the 
purpose of contradicting him. 

It has been pointed out by tho Judicial 
Committee in Balngangadhar Tilak v 
Srinivasa Pandit (2) that this is an es¬ 
sential step in the procedure, the omis¬ 
sion of which is likely to cause grave in¬ 
justice. In point of fact not only was 
his prior statement or even the version 
of it given in the judgment not put to the 
plaintiff but ho was not asked a single 
question as to what ho said. It may°be 
that as an admission tho original deposi¬ 
tion might have been filed in evidence 
without putting it to the party but even 
assuming that tho version in the judg¬ 
ment could be made us3 of in its place, 
it is clear that it would bo an admission 

not that tho will was a forgery but that 
it was genuine. We think than that it 
is not open to the appellant to make use 
of Exs. 2 and k further than to show, 
at most that tho will was a forgery in 

order to establish the plaintiff ’s lack of 
of good faith. 

ibis seems to have been the view 
taken by both parties and tho Court at 
the trial, because the learned Subordinate 
Judge seems deliberately to have ab¬ 
stained from drawing any conclusions 
from the contents of those records. Had 
the vakil for the defendant obtained a 
copy of the deposition and cross-examined 
the plaintiff upon it, it may be that he 
would have been able to show from his 
answers that he must have known about 
the fabrication of the will; but it is even 
doubtful whether this conclusion should 
be drawn from what the plaintiff said in 
the prior suit, because it does not follow 
that because he gave false evidence in 
support of its genuineness he must have 

(2) A. I. R. 1915 P. C. 7=29 I. 0. 689=42 
I. A. 186=39 Bom. 441 (P.C.). 
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known that it was a orgery. We think 
accordingly that the footing upon which 
the learned Subordinate Judge deals with 
the question of good faith in para. 12 of 
liis judgment is correct in so far as lie 
disregards the findings of fact in the pre¬ 
vious suit and bases his conclusion in the 
plaintiff's favour merely upon the grounds 
that he and his brother Lachanna were 
minors at the time of Yiyanna’s death 
and were not shown to have had any 
hand in bringing the will into existence. 
The question is whether upon the evi¬ 
dence which we are entitled to consider, 
this is a correct conclusion. 

We think it is clear from a variety of 
cases cited before us that, in order to 
qualify for a decree for reimbursement, 
the Court must he satisfied of the plain¬ 
tiff’s abundant good faith. In the Privy 
Council case, Daksliina Mohan Hoy v. 
Sarada Mol tan Hoy (3), the plaintiff en¬ 
joyed a period of possession under a de¬ 
cree of the High Court of Calcutta which 
was subsequently reversed by the judg¬ 
ment of the Privy Council. In the in¬ 
terval, although he received only a trifl¬ 
ing sum on account of rents and profits, 
he was called upon to pay, and did in fact 
pay, large sums for Government revenue 
and’ other charges assessed upon the 
estate. * In a suit to recover the amounts 
of these disbursements he obtained a de¬ 
cree which was reversed on appeal to the 
High Court. In further appeal to the 

Privy Council their Lordships said that 
“it seems to bo common justice - that when a pro¬ 
prietor in good faith, pending litigation, makes 
the necessary payments for the preservation of 
the estate in dispute, and the estate is afterwards 
adjudged to his opponent, he should be recouped 
what he has so paid by the person who ultimately 
benefits by the payment, if lie has failed through 
no fault of his own to reimburse himself out of 
the rents.” 

They point out that in the interval 
between the High Court and Privy 
Council decrees he was not in wrongful 
but in rightful possession ; so much so 
that the defendants acted wrongfully 
when they interfered with the tenants 
upon the estate. The circumstances of 
that case wore, we think, widely different 
from the present one. A person who gets 
possession of property under a forged will 
can in no sense be said to be in rightful 
possession ; and, in so far as their Lord¬ 
ships base their decision upon the danger 
to the estate which wou ld ha ve been m- 

(U).11894] 21 Cal. 142=20 I. A. 160=G Sar. 3GO 
(P.C.). 
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volved by the plaintiff’s refusal to pay 
the Government revenue, the case falls 
rather under Mr. Yaradachariar’s second 
category. Here, in respect of at least the 
majority of the debts, the plaintiff cannot 
assert that payment was unavoidable in 
order to avert loss of the property. In 
another Privy Council case in the same 
volume, Abdul Wahib Khan v. Shaluka 
Bibi (4), where one of two cosharers who 
was in possession of the whole property 
w T as sued for the other half-share and 
counter-claims in respect of certain litiga¬ 
tion expenses defrayed which it was 
claimed were necessary to protect the 
property, it was held that the mere cir¬ 
cumstance that the plaintiffs had got a 
benefit therefrom was not a ground for 
making them liable for any portion of 
those costs : 

“The proceedings were taken by the defendant 
for his own benefit, and without any authority, 
express or implied, from the plaintiffs; and the 
fact that the result was also a benefit .to the 
plaintiffs does not create any implied contract or 
give the defendant any equity to be paid a 
share of the costs by the plaintiff.” 

This case, it is true, does not deal with 
the question of bona fides, and seems to 
have been decided with reference to the 
terms of S. 69, Contract Act. Instances 
of cases where the claim has failed from 
lack of bona fides are Chinna Alagaperu- 
mal Karayalar v. Vinayagathammal (5), 
and, if we take the.judgment of Devadoss, 
J., in Gopala Iyengar v. Mummaclii Red- 
diar (6), the learned Judge held that the 
plaintiff, who took a conveyance of the 
property from defendant Is vendee after 
defendant 1 had warned him that the 
sale to*the vendee was nominal, was no 
better than a speculative volunteer and 
could not have made in good faith certain 
subsequent payments to defendant 1 s 
creditors. This view was not agreed in 
by Spencer, J., who considered that the 
plaintiff could recover under Ss. 69 and 
70, Contract Act, but it seems clear that 
if the test of good faith should have any 
application the plaintiff was out of Court. 
Special considerations, arising out of the 
repurchase of the property by the osten¬ 
sible owner at a Court sale, were held by 
Kumaraswami Sastri, J., in Mollaya Pa- 
day aclii v. Krislinaswami Aiyar (7), to 
qualify a mortgagee from that owner to a 
charge upon the property ; but we think 

(4) [1894] 21 Oal. 496=21 L A. 26 (P.C.). 

(5) A. I. R. 1929 Mad. 110=117 I. C. 731. 

(G) A. I. R. 1923 Mad. 392=74 I. C. 41G. 

(7) A. I. R. 1925 Mad. 95=85 I. C. 855. 
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it is clear from the learned Judge’s ob¬ 
servations that in the absence of those 
circumstances he would have held that 
the knowledge of the mortgagee of the 
infirmity of his mortgagor’s title would 
have been fatal to his claim. 

A number of other cases have been 
cited before us by the learned advocate 
for the appellant, but they do not, in our 
view, throw any further light upon the 
question before us, which is indeed a 
question to be answered upon general con¬ 
siderations of justice, equity and good con¬ 
science. The plaintiff gained possession 
of the property under a false title, and, 
while so holding it claims that he made 
several voluntary payments to discharge 
debts that would be enforceable against 
it, voluntary in the sense that the pay¬ 
ments, with one exception, wore not made 
to avert the imminent loss of the proper¬ 
ty. Whether or not it is enough that the 
plaintiff should prove, to entitle him to 
recover the money from the real owner, 
that he believed in his own title, it seems 
indisputable that, before granting him a 
■decree, the Court must be satisfied that 
that condition was fulfilled. Unless he 
•establishes the most unquestionable good 
faith he can have no claim in equity to 
reimbursement. Now it seems to us that, 
in view of the finding that the will is not 
genuine, which we must adopt here as 
jies judicata, the only footing upon which 
;the plaintiff can get the relief for which 
he asks is by avowing the falsity of the 
will, or, at the least, conceding that it is 
.not genuine, and by pleading that he set 
up a title to Viyanna’s property, and paid 
the debts in the belief that it was true. 
Tn the plaint however he ’adheres to the 
falsehood that the will is true, alleging in 
unqualified terms that it was executed by 
Viyanna ; and necessarily there is no dis¬ 
avowal of knowledge that the will was 
not genuine. He repeats in his deposi- 
■ tion as P. W. 2 the story that Viyanna 
executed the will. That being so it 
seems scarcely open to him now to con¬ 
tend that he at leabt acted in ignorance 
that the will was false. The two posi¬ 
tions are irreconcilable. 

It may bo objected that this lino of rea¬ 
soning is based upon a too strict standard 
of pleadings and conduct ; let us there¬ 
fore see whether, in spite of the plaintiff’s 
attitude, there are grounds upon which to 
infer his good faith. The learned Sub¬ 
ordinate Judge thinks that, as the plain¬ 


tiff and his brother Lachanna were minors 
at the time of Viyanna's death, and as 
they were .not shown to have any 
hand in bringing the will into existence 
they should be held to have made 
the payments in good faith. The test 
proposed should lie, we think, not whe¬ 
ther or not they had a hand in the 
fabrication, but whether at the time or 
within the period to which the payments 
relate they had knowledge that the will 
was false. It must in our opinion be in¬ 
ferred against an ordinary party who 
holds property under a false will that he 
has knowledge of the true state of affairs. 
How far, if at all, does the inference 
hold good in the case of a minor ? To 
accept the mere fact of minority as 
sufficient to exonerate a person from 
the imputation of guilty .knowledge 
is to go a great deal further than, 
for instance, the Indian Penal Code 
goes in S. 83, under which a child above 
seven years of age and under twelve, 
who has not attained sufficient maturity 
of understanding to judge of the nature 
and consequences of his conduct, is to be 
deemed not to have committed an offence. 
Youthfulness, it is true, must always be 
taken into consideration in inferring know¬ 
ledge and intention ; but in this respect 
no hard and fast line can be drawn, we 
think, between persons above and persons 
below the age of 18. 

The few facts which the evidence in 
this case discloses are these : The elder 
brother Lachanna is shown as of age 
when he executed the promissory note 
Ex. B on 14th November 1915, a few 
months after the date of the will. The 
plaintiff himself gives his age, when he 
deposed in 1927, as 26. In the receipt 
Ex. A, passed to his brother and himself 
on 28th January 1918, he is no longer 
described as a minor with his mother as 
guardian. He was probably therefore 
about fifteen when Viyanna died and the 
alleged will came into existence. It may 
perhaps bo a fair inference that he was 
too young to bear a part in the fabrica¬ 
tion of the will although no such infer¬ 
ence would arise, we think, in the case of 
Lachanna. But confining ourselves to 
the real essential knowledge of the facts, 
and remembering that the mother must 
be assumed to have known them, it ap¬ 
pears to us impossible to draw the affirma¬ 
tive conclusion, or grounds of abstract 
probability, that the two sons, who alone 
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stood to gain by tho fraud, would have been 
kept in ignorance of them. This part of 
the case is very difficult to deal with, 
owing to what we cannot but regard as 
its mishandling by the defendant’s advi¬ 
sers. But this is no reason why the plain¬ 
tiff should get a decree to which he is not 
entitled, and, giving the matter the best 
consideration we can, we do not think 
that upon the record, as it stands, the re¬ 
quisite good faith has been established. 
This, in our view, disentitles the plaintiff 
from recovering in respect of any debts 
payment of which by him was voluntary 
and not affected by any special con¬ 
siderations. 

It remains to apply these conclusions 
to the four instances in which the plain¬ 
tiff claims reimbursment for debts paid. 
Two of these items 3 and 4, were debts 
upon promissory notes, and it is not 
claimed that payment of them was forced 
upon the plaintiff by immediate threat to 
any part of the property. The claims in 
respect of them, assuming them to be 
true, must accordingly be disallowed. 
Item 2 is a decree debt, in settlement of 
which the plaintiff and his brother are 
said to have paid Rs. 200 on 28th Janu¬ 
ary 19*28 and obtained the receipt Ex. A-l. 
In proof of this the plaintiff has exa¬ 
mined the creditor himself as P. W. 1 
and the writer and an attestor of the 
receipt, P. W’s. 6 and 5. The creditors 
say that the payment was entered in 
his accounts, but these were neither pro¬ 
duced for the plaintiff nor summoned for 
by the defendant. Our attention is drawn 
to the circumstances that, not only was 
the payment not certified to the Court, 
as the plaintiff says the creditor promised 
to do, but execution was actually taken 
out again subsequent to the date of 
Ex. A-l : vide Exs. 3 and 3a. The cre¬ 
ditor himself denies that he took this 
course, and it may be that, as suggested, 
it was done under his standing instruc¬ 
tions which he failed to withdraw. Mr. 
Varadacbari points out that, in the ear¬ 
lier execution proceedings, the sale pro¬ 
clamation (Ex. A) is dated 8th January 
1918, and that it is reasonable to suppose 
that since no sale took place something 
must have been done to induce the cre¬ 
ditor not to proceed ; and that that makes 
it very probable that the payment was 
made on 28th January. As will be seen 
from para. 13 of the written statement it 
is not tho defendant’s case that the de¬ 


cree was ever reilized by execution, and,, 
in view of the positive evidence of pay¬ 
ment, we agree with the lower Court that 
it should be accepted as true. Since, 
further, when payment was made the sale 
was imminent, we think that here no 
question of good faith arises, but that the 
defendant is bound to honour an obliga¬ 
tion incurred for the purpose of saving 
the estate. 

Finally, there is item 1, which relate^ 
to a settlement of two debts due to one 
Rapaka Viyanna under a mortgage and a 
decree respectively. The decree was for 
a sum of Rs. 1,278 on a promissory note, 
and is dated 4th May 1912. Execution 
of this decree was taken out in 1912 by 
warrants of arrest and for attachment of 
moveables but nothing was realize 1 ; and 
the decree-holder subsequently assigned 
the decree to one Lakshminarayanmurthi. 
It has not been contended that in execu¬ 
tion of this decree matters ever reached 
the stage of proclaiming any part of the 
estate for sale, much less that the pay¬ 
ment was rendered unavoidable by the 
need to avert such a proceeding. We do! 
not think that the mere fact that a debt isl 
secured by a decree will render applicable 
the principle which we have accepted 
in the case of item 2. Even admitting 
therefore the truth of this payment wej 
do not consider that the amount can be 

( 

recovered. 

There remains the question whether 
upon any special considerations the plain¬ 
tiff can claim refund of a payment of 
Rs. 1,593-6-6, assuming it to have been 
made on the ground that the debt was 
under a mortgage secured upon the pro¬ 
perty. Our attention has been drawn 
to three cases decided by this Court : 
Syamalarayudu v. Sublarayudu (8), 
Chamasiuami v. Pada'a Anandu (9) and 
PaLamalai Mudaliar v. The South Indian 
Export Company (10), in which a claim - 
of'this kind was allowed, and it is argued 
that, at least so far as title to the pro¬ 
perty was concerned', the element of good 
faith was not deemed to be requisite. 
The first of these cases related to a sale 
found invalid as ante-dated to an agree¬ 
ment. The circumstances of the second 
do not appear in full, but it was a case 
of a sale found to be invalid. In the 
third there was a sale wh : ch was set 


(8) 

1897' 

•21 Mad. 148. 

(9) 

1908' 

31 Mad. 439=18 M. L. J. 806. 

(10) 

1909] 

33 Mad. 834=5 I. 0. S3. 


1931 


Ramaswami Iyer v. Secy, of State 


aside as in fraud of creditors. It will be 
observed that in each of these cases the 
plaintiff acted under colour of a sale deed, 
voidable no doubt, but apparently sup¬ 
ported by consideration, and occupied a 
position quite other than that of a mere 
trespasser. This distinction was stressed 
by Devadoss, J., in Gopala Iyengar v. 
Mumm'iohi Reddiar (6). That, as has 
be9n already said, was a case of a pur¬ 
chaser whose vendor had. to the purcha¬ 
ser’s knowledge, only a nominal sale deed 
in his favour, and who discharged certain 
encumbrances on the property. Spen¬ 
cer, J., considered that the payments fell 
within the terms of S. 69, Contract Act, 
a contention which, as I have explained, 
is not advanced here. Devadoss, J., de¬ 
ferred, and, since it was clear that the 
plaintiff’s object was to sustain his claim 
to the property, held that he did not 
make them bona fide for the purpose 
of preserving the property. He distin¬ 
guishes between a person holding under a 
title voidable or defeasible and a volun¬ 
teer who knows that his so-called title is 
•a more sham. We must take it that the 
plaintiff’s title in the present case is of 
this latter description. In Narayana- 
kutti Goundan v. Vezhiammal (L1) Sun- 
•dara Ayyar, J., has discussed in what cir¬ 
cumstances a person having no actual 
vested interest in the property—the case 
was one of a reversioner—may discharge 
a mortgage upon it, and on what princi¬ 
ples he miy recover the money. He de¬ 
cided that a reversioner is not entitled to 
be subrogated to the mortgagee's rights 
And that he is not among the persons 
•whom S. 91, T P. Act, permits to redeem. 
Finally he held that, where the mortgagee 
held a decree under which ho was pro¬ 
ceeding to sell, and the reversioner inter¬ 
vened in order to save the property, he 
has sufficient interest in it to entitle him 
to a charge for repayment. 

The decision is based upon the interest 
possessed by the reversioner, and there 
■can be little doubt, from the learned 
•Judge’s observations, that he would have 
held that no such relief could be granted 
to a holder under a false title. We have 
been referred to no authority for the view 
that, where the plaintiff’s alleged title is 
found to have been false, and he has not 
succee led in showing that he held posses¬ 
sion of the property in good faith believ- 
in g it to bo true, a payment made to dis- 

: (11) [1918J 33 Mad. 423 = 15 I. 0. 203. 
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charge a mortgage debt stands on any 
better footing than a payment made to 
discharge an unsecured debt. Nor do 
there seem to bo any grounds based upon 
general principles of equity to make any 
such distinction. Wo must therefore dis-i 
allow the claim in respect of the whole 
of item 1. 

On the issue of limitation we agree with 
the learned Subordinate Judge that, 
Art. 61 has no application, but that the 
correct article is Art. 120, under which 
the suit was within time. The result of 
our findings is that, except as regards 
item 2, a claim to a sum of Rs. 200 and 
interest thereon as allowed by the lower 
Court, the appeal must be allowed and 
the plaintiff’s suit dismissed. The ap¬ 
pellant will get her costs throughout. 

P.R.S./s.N. Suit dismissed. 
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Venkatasubba Rao, J. 

K. R. Ramaswnni Iyer and others — 
Plaintiffs—Appellants. 

v. 

Sesy. of State and others —Defendants 
—Respondents. 

Second Appeal No. 1323 of 1926, Deci¬ 
ded on 5th March 1930, against decree of 
Sub-Judge, Tinnevelly, D/- 25th January 
1926. 

_ (a) Easements Act (1882), S. 18—Customary 
rights need not be immemorial. 

The English rule that in the case of a custo¬ 
mary right it must bo shown to h ive been im- 
memoriil does not apply in India and no fixed 
period of enjoyment is laid down by law as 
necessiry to establish such a right: 17 All. 87 
and -20 Mad. 389, Foil. [P 214 C 2] 

(b) Civil P. C. (1908), S. 100—Question of 

communal character of land is mixed ques¬ 
tion of fact and law—Finding can be inter¬ 
fered with if correct principles are not 
applied. 

Whothor the communal character of the land 
has been provod is a mixed question of fact and 
law, and if tho lower Court did not apply cor¬ 
rect principles its finding can bo disturbed in 
second aopoil. (P 215 C 1) 

# (c) Easements Act (1882), S. 18—Custo¬ 
mary right—Change in conditions and circum¬ 
stances changes right—Limitation of right is 
not only quantitative nor restricted to parti¬ 
cular land. 

A customary right, say of free pasturage, 
acquired at some remote era by a village once 
thickly inhabited cinnot continue undiminishod 
or unaffected, oven after it hasbccomoa dwin¬ 
dling hamlet : (English cases referred) 

[P 215 0 1, 2] 

The limitation on tho right is not only quanti¬ 
tative, that is, not only may the extent of the 
land affected be abridged, but if thoro bo othor 
land more or loss equally suitable, the Courts 
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may, for proper reasons, substitute that land for 
the original property. [P 216 C 2j 

B. Sitarama, Row and A. Sicaminatlia 
Iyer — for Appellants. 

Govt . Pleader and C. S. Venkatachariar 
— for Respondents. 

Judgment. —This appeal raises an im¬ 
portant question regarding customary 
rights. The plaintiffs are inhabitants of 
a village known as Melagarara in the 
District ot Tinnevelly. They have filed 
the suit under 0. 1, R. 8, Sell. 1, Civil 
P. C„ as representing the whole body of 
the villagers. They claim the suit land 
of the extent of 1 acre and 95 cents to 
be communal land, and allege that it has 
been, so far as living memory goes, used 
for certain communal purposes. In the 
plaint, the purposes are thus set out: 

(l) For herding cattle; (2) for grazing of 
cattle; (3) as a cart track; (4) as a thresh¬ 
ing floor; (5) as a burial ground for 
Brahmin children and (6) as a seat of the 
guardian deity. 

The plaintiffs strongly rely upon the 
fact that at the Settlement of 1875 and 
again at the Resettlement of 1911 the 
land was classed as mandai (cattle stand) 
poramboke. In 1918, the land was trans¬ 
ferred by the Government from the cate¬ 
gory of mandai poramboke to natham 
poramboke. Defendant 1 is the Secy, of 
State. Defendants 2 to 8 are persons 
belonging to the potter community, who 
have built huts on sites granted to them 
by the Government out of the suit land. 
The District Munsif lias held that the 
customary right has been proved in regard 
to three out of the six uses referred to in 
the plaint namely (l) for herding cattle, 
(2) as a threshing floor and (3) as a seat 
of the guardian deity. I may remark 
that the other uses alleged by the plain¬ 
tiffs do not require serious notice. The 
Subordinate Judge seems £o find (though 
his finding is not express) that the com¬ 
munal nature of the land has not been 
proved. In any event, he appears to 
think that, at the most, the only use by 
the community that can be said to have 
been made out is that of a cattle stand. 
This he infers from the fact that the land 
was described only as mandai poramboke 
and no other purpose was mentioned in 
the Settlement Registers. First, as re¬ 
gards the stone image, I am not prepared 
to hold that it is an object of public wor¬ 
ship. The image is an exposed one and 
is within the land granted to defendants 
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2 to 8. They have no objection to the 
plaintiff’s removing the image from the 
land. 

Then remain two purposes of those 
mentioned namely (l) for herding cattle 
and (2) as a threshing floor. The Sub¬ 
ordinate Judge is disposed to discredit the 
plaintiff’s version, as their conduct is in¬ 
consistent with their case. Several per¬ 
sons belonging to their party had them¬ 
selves applied for grants of house sites 
out of the plot in question. The first 
application was made so far back as 1S08. 
Again in 1918, subsequent to the classifi¬ 
cation of the land as natham poramboke, 
several requests were made by them for 
grant of sites. The Subordinate Judge 
argues that this can hardly be the conduct 
of persons conscious of the right now put 
forward. He has accordingly dismissed 
the suit. 

Mr. Sitarama Rao for the plaintiffs 
attacks the judgment of the lower appel¬ 
late Court. He first relies upon Knar Sen 
v. Mammaii (l), for the position that the 1 
English rule does not apply namely that 
in the case of a customary right, it must; 
be shown to have been immemorial. I 
agree; for, it may now be taken as settled, 
that no fixed period of enjoyment is laid 
down by law as necessary to establish 
such a right: Palaniandi Tevan v. 
Puthirangonda Nadar (2), (which follows 
the Allahabad case). Mr. Sitarama Rao- 
next distinguishes Collector of Godavari 
District v. Peda Rangayya (3), and the- 
Taluk Board, Dindigul v. Venkat- 
ramier (4), on the ground that those cases 
related to natham poramboke, whereas 
the plot with which we are concerned is 
mandai poramboke. As regards natham 
poramboke, Benson and Bhashyam 
Aiyangar, JJ., observe thus in the first 
mentioned case: 

“They throw rubbish on it, graze their cattle 
on it, use it as a latrine, and the like, and they 
are rarely interfered with. But it is always 
understood that this use is permissive on the part 
of Government and, that Government has the 
right at any time to appropriate it for any 
special purpose or grant it to an individual for 
building purposes.” 

In the second case, Ayling, J., remarks 
that where the land is natham, the 
enjoyment is patently of a permissive 
kind and cannot give rise to any custo- 

(1) [1895] 17 All. 87=(1895) A.W.N. 10. 

(2) [1897] 20 Mad. 389. 

(8) [1908] 4 M.L.T. 440. 

(4) A.I.R. 1924 Mad. 197=75 I.C. 33=4G 
Mad. 806. 
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raary right. Mr. Sitarama Rao’s conten¬ 
tion is this: When the Government des¬ 
cribes a particular plot of land as natham 
poramboke, it declares in terms that it is 
building site, that, in such a case, any 
different mode of enjoyment however long, 
may be presumed to be permissive in its 
origin and that the Government may, at 
its pleasure, resume, as it were, such land 
and dispose of it as it likes; but, argues 
the learned counsel, the very description 
of the land in the present case as mandai 
poramboke, involves a recognition on the 
Government’s part that it is a cattle 
stand, and the cases cited therefore do 
not apply. There is force in this con¬ 
nexion, but, as the learned counsel him¬ 
self admits, the description in the Settle¬ 
ment Register is only some, and not 
conclusive evidence, that the land has 
been set apart for that purpose. Whether 
;the communal character of the land has 
been proved is a mixed question of fact 
and law, and if I thought that the lower 
[Court did not apply correct principles, I 
would interfere with its finding, but I 
consider it unnecessary to pursue this, 
,having regard to my view on the next 
I point, with which I shall proceed to deal. 

That point arises thus. The suit plot 
is Survey No. 71 and measures 1 acre, 
95 cents. The extent granted to the 
potters is 41 cents, or, roughly a fifth of 
the total land. There is thus a balance 
of more than an acre and a half available 
for being used as cattle stand or threshing 
floor, as the case may be. It is not pre¬ 
tended that this area is insufficient, having 
regard to the needs of the community. 
Moreover there is another plot in the 
village, Survey No. 76 measuring 2 acres. 
77 cents. Regarding this the Collector 
observes, that it is just a few yards from 
the suit plot, that it is fit for being used 
as ft cattle stand and threshing ground 
and that the potters' houses need not 
therefore be removed from the site in 
question. Is the plaintiffs' customary 
light then an absolute one in the sense 
that it has to remain intact and inviolate 
through all time, irrespective of changed 
conditions or circumstances ? The answer 
is, in my opinion, decidedly in the nega¬ 
tive. Is a right, say of free pasturage, 
acquired at some remote era by a village 
once thickly inhabited, to continue un¬ 
diminished or unaffected, even after it 
has become a dwindling hamlet ? Sup¬ 
posing its right extended at one time to 


10 acres, must it remain undiminished 
through all time, even though the village 
has declined ? It is stated in Halsbury : 

“ Tho nature of the light enjoyed, and also 
the extent of tho land over which it is exercised, 
are capable of reasonable modification and exten¬ 
sion.” 

A very clear exposition of the doctrine 
is contained in the judgment of Farwell, 
J., in Mercer v. Denne (5) affirmed by the 
Court of appeal in Mercer v. Denne (6). 
In that case, certain fishermen claimed a 
right to spread their nets and dry them 
on the beach ground of the defendant, a 
private owner. On behalf of the latter, 
it was argued that the plaintiffs may 
dry their nets only on the condition of 
fishing for such fish and at such times 
and with such nets, as the fishermen in 
the reign of Richard I used to do.- 
Farwell, J., observes that if this conten¬ 
tion is sound, “ all improvements and 
progress are debarred.” Its effect, the 
learned Judge, remarks, is to discard the 

kernel for the shell and it 

might result in making an arrangement that 
was in it,s inception reasonable, because of public 
benefit, become actually injurious to public 
interests.” 

A custom derives its validity from its 
being reasonable in its inception. By 
the expression “ that it is reasonable ” is 
meant, that it is for the benefit of the 
commonwealth. Can, then, a customary 
right, reasonableness being of its very 
essence, be so exercised as to be injurious 
to public interests ? Care must be taken 
not to confuse reasonableness, an essen¬ 
tial element of a valid customary right, 
with reasonable exercise of that right. 
The word reasonable ” in ono case re¬ 
fers to the origin of the right, in the 
other, to the present exercise of it. The 
distinction is brought out very clearly in 
the judgment of Tindal, C. J., in Tyson 
v. Smith (7), cited by Farwell, J. : 

It is obvious that this is not an argument 
against the custom being reasonable in its origi¬ 
nal commencement * * * It is an objection 
only as to the mode o£ exercising the right so 
claimed * • 

That the contention that the right is 
absolute and inviolable is unsound, ap¬ 
pears again from the observations of 
Lord St, Leonards in Dycc v. Hay (8), 
also relied on by Farwell, J. : 


(51 [1904] 2 Ch. 534. 

(6) [1905] 9 Ch. 538=93 L. T. 412 = 54 W. R . 
303=70 J. P. 65=21 T. L. R. 760. 

(7) 48 R. R. 589. 

(8) 1 Macq. 312, 
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“ There is n ° rule in tbo law of Scotland 
which prevents modern inventions and new 
operations from hem - governed by old and settled 
■mga! principles. * * * The law of this country 

-. aS th °. laW of Scot,am h frequently 
moulds its practical operation without doing any 
Molence to its original principles.” 

Thus, the fishermen were allowed to 
exercise their rights according to the 
varying exigencies of the fishing industry 
and the requirements of improved nets: 
p. 549. This decision also shows that 
the right or obligation, as the case may 
be, is not one sided, but reciprocal. The 
light of the fishermen to reasonably vary 
the mode of enjoyment is recognized, as I 
ha\e said, in the portion of the judgment 
to which I have referred. But what of 
the right of the landowner ? In that 
case it was urged that there was a 
gradual accretion by the receding of the 
sea and that the fishermen were not en¬ 
titled to exercise their rights over the 
added extent. This contention was re¬ 
jected. But, then it was hypothetically 
argued, supposing there were now a mile 
or more of such accretion, would the 
plaintiffs be still / entitled ? Farwell, J., 
answers in the first place, it would 
hardly he possible to get evidence of 
actual user over more than the fringe near 
the sea and in that case “ the extent of 
the custom could be limited by such user,” 
but granting that such uses could in fact 
be shown, even then 

the landowner s right of free enjoyment 
won Id only be limited by a reasonable exercise 

of customary rights and it would probably be 

held unreasonable to insist on drying nets over a 
large tract of land.” 

Of the cases referred to at the Bar, no 
case, I think, contains a clearer statement 
than this, of the principle in regard to 
the reasonable exorcise of a customary 
right. 

This is consistent with the view taken 
by the Judicial Committee, of the law in 
this country regarding customary right. 
In Bholanath v Midnapore Zamindari 
Co. (9) the plaintiffs, resident cultivators 
of the villages, belonging to the defendants 
the proprietors of an Indigo concern, • 
claimed a right of free pasturage over the 
waste lands of the villages. Their Lord- 
ships, while upholding the claim guard 
themselves by saying that it will be ad¬ 
visable to insert a provision that the 
decree should not prevent the defendants 
from improving their property provided 

(9) [1904] 81 Oal. 503=81 I. A. 75=8 Sar. Oil 

( P . C.). 
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sufficient pasturage were left. That this 
is not a casual remark, is shown not only 
by the judgment but also by the point 
having been expressly raisel in the argu¬ 
ment. of the respondents’ counsel. This 
case is referred to and followed in Sayid 

Ali v. S irjan AH (10]; the learned Judges 
observe : 


But if there is nothing to show that the land 
in suit differs in any respect from other waste 
and if there is plenty of pasturage left in the 
village, the plaintiffs are not entitled to relief.” 

They also refer (as a circumstance to 
be considered), to the possibility of the 
cattle having to be driven to an un¬ 
reasonable distance in order to obtain 
pasture. The principle recognized in! 
these cases, was again applied in Khar-] 
tar Singh v. Balia (11), where the judg-i 
roent shows that the Court may have! 
regard in deciding what is reasonable^ 
exercise, to changing and fluctuating cir¬ 
cumstances. I may lastly point out, 
that the limitation is not only quantita¬ 
tive, that is, not only may the extent of' 
the land affected be abridged, but if there 
be other land more or less equally suit¬ 
able, the Courts may, for proper reasons, 
substitute that land for the original pro¬ 
perty. The cases to which I have re¬ 
ferred deal with private owners of lands 
hut the reasoning applies even with 
greater force to a case like the present, 
where the Government, as the party 
affected*, is under a clear duty to have 
regard to public interests under changing 
conditions. The second appeal fails and 
is dismissed with costs (two sets). 

P.R.S./m.N. Appeals dismissed. 

(10) [1913] 19 I. C. 890. 

(11) [1919] 67 I. 0. 306. 
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CURGENVEN AND BffASHYAM 

Ayyangar, JJ. 

Chinnan and others —Defendants—Ap¬ 
pellants. 

v. 

Banjithammal — Plaintiff — Respon¬ 
dent. 

Appeal No. 55 of 1927, Decided on 
22nd October 1930, against decree of City 
Civil Judge, Madras, D/- 12th October 
1927. 

Easement* Act (1882), S. 59—Licensor and 
Licensee—License is not annexed to property 
nor is it transferable or heritable right— 
Licensor parting with property or licensee dy¬ 
ing—License comes to end. 

If a man gives a license and then parts with 
the proportv over which the privilege is to be 
exercised the license is gone. [P 217 0 2] 
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A license is not annexed to the property in 
respect of which it is on.oyed, nor is it a trans¬ 
ferable or heritable right, but is a right purely 
personal between grantor and licensee. Unless 
a different intention appears it cannot be exercised 
by the licensee's servants or agents. [P *217 G 2] 
Representatives of a tenant on sufferance are 
mere trespissers, since they cannot bo regarded as 
succeeding to any interest in the tenancy; and 
what is true of a tenant on sufforance is true also 
of a licensee. From the date of licensee's death • 
the possession of his heirs becomes adverse to 
the owner of the property : 108 R. R. 442 

and 150 E. R, 1548; 18 Bom. 256; 22 Bom. 
893 and 24 Bom. 504, Ref. [P 218 G 1] 

T. R. Venkatesa Ayyar and T. V. 
Gopalnswami Ayy%r —for Appellants. 

G. Devasahciyam —for Respondent. 

Curgenven, J. —In the suit out of 
which this appeal arises the plaintiff, as 
owner of land—a claim not now disputed 
—sued to eject the defendants from a 
portion of it. Her case was that one 
Punjolai had served her predecessor-in¬ 
title as watchman, and had been permit¬ 
ted to put up a hut and live on a small 
portion of the land. The defendants are 
relatives of Punjolai, and have succeeded 
him in occupation of the suit site, and 
have moreover, according to the plaintiff, 
encroached upon a further area. There 
are thus two questions arising for deci¬ 
sion: 

(1) Can the plaintiff eject the defen¬ 
dants from the site which Punjolai was 
allowed to occupy? 

(2) Can she eject them from the area 
encroached upon J 

(1) It i9 agreed that Punjolai was al¬ 
lowed to occupy the site as a licensee. 
Since the license was granted the pro¬ 
perty has changed hands, the plaintiff’s 
mother purchasing it from the Adminis¬ 
trator-General in 1902 and settling it up 
on her daughter, the plaintiff, in 1922. 
It is not very easy to decide what is the 
effect upon a license in India of a transfer 

of ownership. Under S. 59, Easements 
Act: 

whoa the grantor of the licenso transfers the 
property affected thereby, the transferee is not 
as such bound by the licenso,” 

and under S. 62 a license is deemed to bo 
revoked 

t '*> Whe "* * rom a cause preceding the grant 
of it, the grantor ceases to hivo any interest in 
the property affectod by the license.” 

These provisions do not in terms lay 
down that a license is revoked by a con¬ 
veyance of the property. On the other 
hand, the English law, which undoubtelly 
forms the basis of the Indian Statute, 
seems clear that the license terminates. 


“if a- man gives a license and then parts with 
the property, over which the privilege is to be 
exercised,” 

says Pollock, C. B., in Coleman v. Foster 

( 0 . 

the license is gone. A licenso is a thing so 
evanescent that it cannot be transferred.” 

The same view is to be found expressed 
in Willis v. Harrison (2). There can be 
no doubt that the transferee is not hound 
by the license. But does the licensee, 
from the moment the transfer takes 
place, become a more trespasser, or 
should be considered until the contrary 
appears, to hold under an implied license? 
We do not think that it will become 
necessary in this case to decide that point 
because if the information given to us is 
correct (no evidence was taken), Punjolai 
died in or about 1904 and there seems no 
doubt that license expired with his death. 
The learned City Civil Judge seems to be 
in error in holding that the defendants 
came in as licensees, if by that he means 
that, after Punjolai died, the license was 
(renewed) in their favour. Nor do wo 
think, that the licenso granted to Punjolai 
became vested in them as his successors. 
A license is not annexed to the property 
in respect of which it is enjoyed, nor is it* 

a transferable or heritable right, but is a 

right purely personal between grantor and 
licensee. Unless a different intention 
appears, it cannot even be exercised by 
tl)o licensee’s servants or agents: S. 56. 
Accordingly, in their occupation of the 
plot, and especially so since the death of 
Punjolai, the defendants have been more 
trespassers. We have boon invited to hold, 
on the analogy afforded by a Bombay 
decision, Krishnaji Ramachandra v. An- 
taji \Panduranga (3), that the occupation 
was permissive and not adverse. That 
case related to the successors to a life- 
tenant deceased,-and it was held that the 
occupation was of that character unless 
and until an adverse title was expressly 
sot up. But in two later Bombay cases, 
Kantappa v. Seshapp% (4) and Chandri v. 
Daji Bham (5), it has beon hold that the 
possession of a tenant holding over is 
wrongful, and time begins to run against 
the landlord under Art. 139, Limitation 
Act, as soon as the terra of the lease ex¬ 
pires, a view which is not easily recon- 

(1) 103 R. R. 422. 

(2) 150 E. R. 1543. 

(3) [1894] 13 Bom. 256. 

(4) [18981 22 Bom. 893. 

(5) [1899] 24 Bom. 504=2 Bom. L. R. 491. 
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cilable with the position that the occupa' 
tion of a tenant’s successors is to be 
deemed permissive. We need not how¬ 
ever look further for authority than to 
Vad a pa Hi Narasimham v. Dronamraju 
Scetharaviamurthy (0), for the proposi¬ 
tion that the representatives of a tenant 
on sufferance are mere trespassers, since 
they cannot be regarded as succeeding to 
any interest in the tenancy; and what is 
true of a tenant on sufferance would 
seem to be true also of a licensee. We 
think therefore that at least from the 
date of Punjolai s death the possession of 
the defendants became adverse to the 
owner of the property. It will now be 
lor the lower Court to decide upon evi¬ 
dence (l) whether the claim to that por¬ 
tion of the site is barred. 

(2) With regard to the area said to 
have been encroached upon—a matter not 
dealt with at all by the Court below—it 
will be for decision whether the plaintiff’s 
suit is within time. 

For trial of these questions, allowing 
the appeal and setting aside the decree, 
we remand the suit to the lower Court. 
Costs to abide the event. 

p.r.S./k.N. Appeal^ allowed. 

(6) [1908] 31 Mad. 160=18 M. L. J. 26. 
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Phillips and Reilly, JJ. 

Marivada Veeranna and others —Ap¬ 
pellants. 

v. 

Vutla Seetanna and others —Respon¬ 
dents. 

Civil Appeals Nos. 309 and 310 of 1924, 
Decided on 19th March 1929, against 
decree of Addl. Sub-Judge, Cocanada, 
D/- 15th November 1923. 

(a) Hindu Law—Widow—Settlement of 
bona fide dispute and consequent family ar¬ 
rangement is binding on reversioners. 

When a settlement is effected of a bona fide 
family dispute between the widow and some 
members of her husband's family, whether the 
claim by the family members was legally valid 
or not, does not matter, provided it had been 
made in good faith and such compromise is 
binding on the reversioners: A. I. R. 1924 P. C. 
56 and A. I. R. 1917 P. C. 146, Dist. 

[P 220 0 1] 

(b) Hindu Law — Widow—Surrender— 
Reservation of some property for widow's 
maintenance does not invalidate surrender. 

A surrender is tantamount to a gift and may 
be effected cither by gift or by relinquishment 
of rights. When a widow makes a gift of the 
whole of her property to the next reversioner, it 
must bo doomed to be a surrender of tho widow's 
whole estate. The reservation of some immo¬ 


vable property for her own maintenance during 
her lifetime, does not invalidate the surrender: 
A I. II. 1919 P.C., 75, Rel. on. [P 220 C 2] 

' c ) Hindu Law — Widow — Surrender— 
Effect of, is effacement of widow—When 
next reversioner dies, property does not re¬ 
vert to widow, though she be alive—It will go 
back to the surviving next reversioner. 

A surrender by the widow to the uoxt rever¬ 
sioner causes an effacement of the widow, 
which in other circumstances is caused bv 
actual or civil death, which opens the ostate of 
the deceased husband to his next heirs at that 
date. 

Where therefore the next reversioner dies 
after such surrender the estate will not revive 
to the widow even if she were surviving at such 
date, but will go to the surviving next rever¬ 
sioner: A. I. R. 1918 P. C. 196; A. I. R. 1924 
All. 166, Rel. on. [P 221 C 1] 

(d) Hindu Law — Widow—Surrender— 
Provision for widow’s maintenance—Rever¬ 
sioner can sue for actual possession of such 
property after widow’s death. 

Where some property of her husband has been 
reserved for tho widow’s maintenance after she 
surrenders the whole of her property to the next 
reversioner, the actual reversioner is not bound 
to sue for symbolical possession of that property 
when he becomes entitled to the estate, but can 
wait upto the widow’s death for recovery of the 
actual possession of such propertv. 

[P 221 C 21 

(e) Civil P. C. (1908), O. 32, R. 7—Com¬ 
promise of suit entered by member of Hindu 
family on behalf of his minor wards and 
himself, without leave of Court, does not bind 
minors nor him when there was no legal 
necessity for it. 

Where a member of a joint Hindu faraily 
enters into a compromise of the pending suit, 
with the other party on his own behalf as well 
as on behalf of his minor wards, without leave 
of Court, such compromise is not binding on 
tho minors nor does it bind him, when there 
is no legal necessitv for it: A. I. R. 1922 P. C. 

69, Ref. ' [P 221 C 2} 

(f) Hindu Law — Widow — Surrender— 
Duty of Court in such cases indicated. 

When the Court examines what purports to be 
a surrender by a Hindu widow to the next male 
rovorsioner the Court has to see that it is a real 
surrender and not a devise, either to divide the 
property with him explicitly or by means of 
some undisclosed consideration or to insure the 
succession of a particular reversioner for reasons 
of partiality. But when the surrender is to the 
widow's daughter who in the majority of cases 
is likely to outlive the widow, and whose im¬ 
mediate succession is not likely to affect the 
ultimate devolution of property to one male 
reversioner rather than another, it is unneces¬ 
sary to scrutinize the surrender with suspicion 
so long as the widow’s estate is in effect wiped 
but but for a reasonable provision for her main¬ 
tenance. [P 224 C 1] 

Advocate-General and .4. Satyanara- 
yana —for Appellants. 

S. Varadachariar and C. Hama Itao — 
for Respondents. 

Phillips, J .— These are appeals 

against the decree in O. S. No. 63 of 1921 
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on the file of the Additional Subordinate 
Judge’s Court of Cocanada, by which the 
plaintiff, as reversioner, has been given a 
decree for recovery of certain properties 
belonging originally to one Tiruppayya, 
the last male owner. The facts of the 
case are somewhat complicated and are 
as follows: 

Tiruppayya was the son of one Do- 
rayya who died a very long time ago, 
the exact date being unknown. Dorayya 
had a sister, Venkamtna, who was 
widowed at an early age and went to 
live with her brother. Subsequently Am- 
raanna, son of another sister, was taken 
in by Venkamma and was afterwards 
described as her foster son. This Am- 
manna married Dorayya’s daughter, 
Ademma, and lived in his father-in-law's 
house. Venkamma was apparently 
managing the family affairs while Tirup¬ 
payya was young, and Ammanna was 
also assisting in the cultivation of lands 
etc. After Tiruppayya’s death in 1880, 
there was a mediation between Tirup¬ 
payya’s widow, Venkataramanamma, and 
Ammanna, and the award of the media¬ 
tors, Ex. 1, decided that Venkataraman¬ 
amma and Ammanna should take the 
moveable and immovable properties of 
the family in equal shares. In 1888, 
Venkataramanamma executed a docu¬ 
ment Ex. 8 (a), in favour of Ammanna by 
which she gave up to him a half of the 
family properties. On the same day sho 
executed another document, Ex. 8, in 
favour of her daughter Nagayya whereby 
she transferred the other half of the 
family properties to her daughter, reserv¬ 
ing for herself 6 acres 42 cents of land 
which should be “under her so long as 
she lived. ” Nagayya died about 1904. 
After her death the properties transferred 
to her seem to have been enjoyed by her 
minor daughter, her husband Munnayya 
and Venkataramanamma. On Mun¬ 
nayya s death he left a will bequeathing 
some of these properties to a relation and 
there was a suit between that legatee 
and Venkataramanamma and Papamma, 
Munnayya s widow, which was compro¬ 
mised, and in accordance with the com¬ 
promise the lands were divided between 

the parties. Venkataramanamma died 

m August 1921 and this suit was filed in 
the following October by the plaintiff as 
the next reversioner of Tiruppayya. 

The questions for consideration are: 


“ (1) Whether the settlement of 1380 was 
valid and binding on the estate. 

(2) Whother the gift to Nagayya in 1888 was 
a surrender of the widow’s interest in the estate. 

(3) Who succeeded to the property on the 
death of Nagayya ? and 

(4) Whether the compromise entered into 
during the pendency of this suit between the 
plaintiff and defendants 1, 2 and 3 is binding on 
the defendants. ” 

On the first point it has to be deter¬ 
mined whother the compromise of 1880 
was in settlement of bona fide family dis¬ 
putes or whether it was a mere alienation 
by the widow which was not binding 
on the estate. The case of defendant 
1, who is the son of Ammanna is that 
his father was the illatom son-in-law of 
Dorayya and as such was entitled to a 
share in the family prDperty, and that the 
compromise was arranged in settlement 
of his claim. The Subordinate Judge has 
found that Ammanna was not the illatom 
son-in-law of Dorayya and certainly the 
evidence adduced to prove the illatom 
transaction is inadequate. This is not 
surprising considering the very long 
time that has elapsed since those events 
took place. It is certainly true that Am¬ 
manna married Dorayya’s daughter and 
came to live in his father-in-law's house. 
Whether it was before or after the deatli 
of his father in-law is not certain as the 
evidence on the point is very conflicting. 
In any event, he seems to have . been 
treated as one of the family, for he gave 
up his rights in his natural family and 
looked after the affairs of Dorayya’s 
family helping his aunt and fostermother 
Venkamma. It has also been shown by 
the plaintiff’s own witnesses that Do¬ 
rayya became divided from his brothers 
and that his estate was considerably aug¬ 
mented by the exertions and care of 
Venkamma. It is nob clear whether she- 
applied any of her own money towards 
these acquisitions or whether it was 
merely her care and attention that, in¬ 
creased the family properties. On this- 
point it is impossible to secure any defi¬ 
nite evidence after the lapse of at least 
60 years. Wo have these faots which- 
support the theory that it was intended 
to introduce Ammanna into the family as 
the illatom son-in-law. We also have 
the fact that Venkamma was in posses¬ 
sion and urged her claim to some of the 
family properties and her claim must bo 
deemed to be the claim of Ammanna, for 
it was as her foster son that Ammanna. 
put forward his claim before the media- 
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tors. The mediation was quite open and 
in settlement of disputes between the 
parties as admitted by the plaintiff s own 
witnesses. It took place more than 40 
years before the suit was filed and has 
not been questioned till now, when it is 
very difficult to ascertain accurately 
details of the dispute and the grounds 
on which Am manna put forward his claim, 
jin view of the circumstances which we 
ido know, and of the fact that the 
‘transaction has been unquestioned for 
over 40 years, I think it must be held 
that Air.manna had a bona fide claim 
and this settlement therefore was a 
settlement of bona fide family disputes 
and would therefore be binding on the 
estate which was represented by the 
widow in that dispute. 

It is contended by Mr. Varadachariar 
for the respondents: (l) that the so called 
award, Ex. 1, is merely a division of the 
properties and not an award in settle¬ 
ment of disputes, (2) that Ammanna had 
no legal title to the properties when he 
put forward his claim and that therefore 
the compromise is invalid so far as the 
-estate is concerned. The first contention 
must clearly be negatived, for the plain¬ 
tiff’s own witnesses admit that the 
mediators settled all the disputes between 
Ammanna and Venkataramanamrna, and, 
if the award were merely a partition of 
the properties between them which had 
already been arranged, we should have 
expected to find a partition of the proper¬ 
ties by metes and bounds. It is clearly 
not such a partition, for there is a recital 
in the document: 

“the parties having had disputes in the division 
of moveable and immovable proporty they 
owned .... the mediators decided as follows,”' 

and what follows is consistent with a 
detinite settlement of the claims of the 
respective parties, but not with a mere 
partition by metes and bounds. 

As regards the second contention, Mr. 
Varadachariar relies on the decision of 
the Privy Council in Kondama. Naicker 
v. Kandasami Goundar (1) and Gunjesh- 
uar Kumuay v. Durga Prashad Singh (2); 
but in these cases the claimant knew 
that the title he put forward was an 
untrue ono, and it was consequently held 
that the compromise of the claim was 
not one that would bind the estate. The 

(1) A. 1. ft. 1924 P. C. 56 —79 I. 0. 901=51 
I. A. 145=47 Mad. 18L (P.O.). 

(2) A. I. R. 1917 P.O. 140=42 I. 0. 849=44 
I. A. 229=45 Cal. 17 (P.O.). 


real question is whether the dispute is a 
bona fide dispute, and these cases are 
merely authority for holding that if the 
dispute is not bona fide it is not binding 
on the reversion. In the present case I 
have discussed the circumstances and 
come to the conclusion that Ammanna 
did put forward a bona fide claim, be¬ 
lieving that he had some right in the 
family properties. Whether that claim 
was valid in law or not (and after this 
long interval it would be very difficult to 
elicit the facts necessary for deciding 
such a matter) is not material, for, if the 
claim of Ammanna was put forward in 
good faith and had some foundation, and 
the dispute between him and the widow 
was compromised with the aid of medi¬ 
ators, that compromise is binding on the 
reversioners.. 

This compromise being valid the 
transfer of the remaining properties by 
the widow to her daughter Nagayya 
amounted to a transfer of the whole 
estate remaining to her. The reservation 

• acres for the widow’s enjoy¬ 

ment is a small reservation for her main¬ 
tenance and does not affect the validity 
of the surrender which otherwise included 
the whole estate. Mr. Varadachariar 
has sought to draw a subtle distinction 
between a gift by the widow of the whole 
estate to her daughter and a surrender of 
the same, his contention being that Ex. 8 
was only a gift for the daughter’s life 
and that the property would revert to 
the donor on the daughter’s death. It is 
possible that such a gift might be made, 
but it would have to be clearly so ex¬ 
pressed. A surrender is tantamount to a 
gift and may be effected either by gift or 
by relinquishment of rights. The widow’s 
gift was to the next reversioner and must 
be deemed to be a surrender of the 
widow’s whole estate. The reservation 
of some immovable property for her own 
enjoyment during her lifetime does not 
invalidate the surrender. For this we! 
have the authority of the Privy Council 
in Bhagwat Koer v. Dhanukdhari Prasad 
Singh (3). 

The next question for consideration is: 
Who became entitled to the properties 
enjoyed by Nagayya on her death? It is 
contended for the respondents that, when 
Nagayya died, those properties would 
devolve on the heir of the deceased 

(3) A. I. R. 1919 P. 0. 75=53 I. O. 347=46 
I. A. 259=47 Oal. 466 (P.C.). 
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.Tiruppayya and that therefore, as his 
widow was then alive, she would again 
succeed to the properties. It has however 
been held that when a widow surrenders 
her estate, she effaces herself so far as 
that estate is concerned, and the estate of 
the deceased husband is opened to his next 
heirs at that date; or, to put it in the lan¬ 
guage of the Privy Council in Rangasami 
! Oo unden v. Nachiappa Go unden (1); 

Lt is the off icemont of tho widow—an effaco- 
ment which in other circuinstauces is effocted by 
actual deith or by civil deith—which o )ons the 
estate of tho deceased husband to his next heirs 
at that date.” 

It is not said that the effacement 
amounts to civil death and that the 
widow is therefore incapable of holding 
any property at all, for that would be 
inconsistent with the reservation of any 
property for her miintonance or with her 
ability to hold moveable property after 
surrendering immovable property, which 
has been held to be possible under an¬ 
other system of Hindu law. If the 
widow is effaced, so far as the estate is 
concerned there is no ground for holding 
that her right is revived by the death of 
her daughter during her lifetime. The 
effacement is made in order to accelerate 
succession to her husband's estate. On 
tho surrender therefore the next heir 
takes the property and when that heir 
dies, the devolution must continue in 
favour of the next reversioner and the 
succession cannot be interrupted by the 
mere fact that the widow is still alive 
After the daughter, the deceased's estate 
must go to the next reversioner and it 
|cannot be contended that the widow is 
in any sense a reversioner. To allow 
her therefore to revive the rights which 
she has deliberately surrendered would 
be to retard succession rather than to 
accelerate it. There is only one direct 
authority on this point and that is Sartaji 

. Rarnjns (5), where it was held that 

sioner and his suit i n resneot nf 
property is barred by limitation as b ‘i“g 

i 4 : t i 
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brought more than 12 years after the 
daughter’s death. 

A further contention is raised that in, 
respect of the 6 odd acres left in the 
widow's possession, the plaintiff’s right 
to sue for possession did not accrue until 
after the widow’s death. Undoubtedly 
he could not sue for physical possession, 
for this provision for maintenance was 
binding on the estate and therefore was 
binding upon the plaintiff when he be¬ 
came entitled to that estate; but, 
although ho could not get physical j osses-J 
sion, yet he could ask for symbolical! 
possession, namely such possession as 
was capable of being given; but this is in 
e'lect really a declaration that he is 
entitled to the property. He is not bound 
to bring such a suit, but can wait until thel 
widows death and then bring a suit for 
actual possession to which he would then, 
be entitled. Plaintiff's claim in respect ofl 

the 6 acres, 42 cents is not barred by 
limitation. 

The next j oint relates to tho compro¬ 
mise entered into between the plaintiff 
through his guardian and defendant 1 
for himself and as guaidian of defend¬ 
ants 2 and 3. Und ; r O. 32, R. 7. a guar¬ 
dian cannot enter into compromise of a 
suit on behalf a minor except with the 
permission of the Court. In this case 
leave to compromise was not granted. 

I he compromise therefore is certainly 
not binding on defendants 2 and 3 and 


so far as they are 


must be set aside 

concerned. 

The more difficult question is whether 

that compromise is binding on defen¬ 
dant 1 so far as his share of the familv 
property of himself and defendants 2 and 
3 >s concerned. The same question was 
under consideration by the Privy Council 
in \ enkata Row v. Tuljaram Row (6). 
lam unable to distinguish this case from 
that. In that case a father entered into 
a compromise on behalf of his minor son, 
whereby lie gave up his right under cer¬ 
tain decrees in favour of the other party 1 
and it was held that not only was the 
compromise not binding on the minor son, 
but that it was not binding on the share 
of the father. The reason given for this 
decision is at p. 306 (of 45 Mad.): 

“Rajaram Row, unless he was attempting to 
divide the joint family, could only deal with this 
prop erty with the consent of his son or in his 

(6) A. I. R. 1922 P. C. 69=74 I. 0. 765^49 
I. A. 91=45 Mad. 298 (P.O.). 
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capacity as manager of the estate. In bis capa¬ 
city as manager of the estate he was only able 
to deal with t for certain limited purposes, and 
none of those purposes are, or can be, suggested 
as the consideration why these considerable 
sums were released. It follows therefore that 
the attempt to alienate, or to release, from 
the estate these substantial portions of the joint 
family property failed and that there was no 
e'Tic icy given to the arrangement that was then 
contemplated.” 

The only difference between that case 
and the present ' is that there the pro¬ 
perty was money due under decrees and 
here it is immovable property. It has 
not been shown that the alienation of 
this immovable property was for neces¬ 
sity or for any other purpose binding 
upon the sons. The compromise did 
not purport to alienate the father s share 
alone but the whole of the family interest 
in the property. It would therefore not 
be binding on the family. Although in 
somewhat similar circumstances when 
such an alienation has been effected the 
Court will enforce an equity in favour 
of the alienee to the extent of the 
alienor’s share, it does not follow that the 
Court will enforce such a compromise 
before the equity has in fact arisen. It 
is only when the decree * is passed that 
such an equity can arise and therefore 
the Court should refuse to validate a 
transaction which would necessitate a 
further equitable relief to one of the 
parties. The compromise is therefore 
not binding on any of the defendants 1 to 
3 and .the decree passed in accordance 
therewith must bo set aside. The com¬ 
promise relates to the properties ob¬ 
tained by defendant Is father in 1880 or 
1888 and the plaintiff’s right to recover 
them has been held above not to exist. 

In the result both the appeals must .be 
allowed and the plaintiff’s suit dismissed 
so far as these appeals are concerned ex¬ 
cept in respect of 6 acres 42 cents, in 
Appeal No. 309. Each party will pay 
•and receive proportionate costs. 

Appeal No. 310 of 1924. 

Reilly, J. —In this case the appellants 
are defendants 1—3, the successors-in- 
title of Ammanna to whom Venkata- 
ramanamma gave up half the property 
standing in the name of her deceased 
husband Tiruppayya. In my opinion we 
should certainly not be justified in differ¬ 
ing from the finding of the learned Sub¬ 
ordinate Judge that the story that Am¬ 


manna was adopted as illatom son-in-law 
of Dorayya is untrue. Six witnesses for 
the plaintiff have given evidence that it 
was only after Dorayya’s death that his 
daughter Ademma was married to 
Ammanna. On the other side we 
have the evidence of D. W's. 3, 4 
and 9. D. W. 3 says that the mar¬ 
riage' was before the death of Dorayya 
and his evidence implies that he was 
present at it though he does not say so 
explicitly. In examination-in-chief he 
states that Ammanna was taken as 
Dorayya’s illatom son-in-law but in cross- 
examination it appears that he was only 
told of this by his fathef-in-law. He is 
under obligations to defendant 1, and 
the Subordinats Judge does not re¬ 
gard his evidence as of any value. 
D. W. 4 says that Dorayya brought 
Ammanna from his native village and 
that Ammanna lived with Dorayya both 
before and after his marriage but 
he gives no evidence that there was 
any illatom adoption. D. W. 9 speaks 
of Ammanna as illatom son-in-law 
of Dorayya but admits that he knows 
nothing personally about the adop¬ 
tion. 

When this is the state of the 
oral evidence the facts that in Exs. 1, 
1-B and 8-A there is no mention of Am¬ 
manna being illatom son-in-law of Dor¬ 
ayya and that on the contrary in Ex. 1 
he is described as the adopted son of 
Venkamma and in Ex. 1-B as her foster 
son are ample basis for the finding that 
the story of an illatom adoption is an 
afterthought. .No reasonable explana¬ 
tion why Ammanna was not described as 
illatom son-in-law of Dorayya in those 
documents if he was so has been sug¬ 
gested. If that were the basis of his 
claim it would almost certainly have 
been put in the forefront instead of be¬ 
ing altogether forgotten. And if the 
Subordinate Judge was right as, in my 
opinion, he was in rejecting the story of 
an illatom adoption he was clearly wrong 
in finding that Venkataramanamma 
gave half of Tiruppayya’s property 
to Ammanna* because Tiruppayya had 
directed her orally to do so. That 
Tiruppayya gave such a direction in res¬ 
pect of his property is recited in Ex. 8-A, 
which was executed eight years after 
Exs. 1 and 1-B; but it was not put for¬ 
ward by defendants 1—3 in their writ¬ 
ten statements as a basis for their claim. 
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Indeed they could not put it forward, as, 
if the story of an illatom adoption was 
true then Ammanna was entitled to half 
of the family property and that half was 
not Tiruppayya’s to dispose of. I agree 
with Mr. Varadachariar that it was not 
open to the Subordinate Judge to set up 
a case for defendants 1—3, not only not 
sot up by them but contradictory to and 
destructive of the case with which they 
came to Court. 


But it was pleaded by defendants 1—3 
that after Tiruppayya’s death there were 
disputes between his widow Venkata- 
ramanamma and Ammanna and that those 
disputes were settled by mediators, in 
accordance with whose award the pro¬ 
perty in question in this appeal was al¬ 
lotted to Ammanna. I am not prepared 
to dissent from my learned, brother’s 
view that this can be regarded as a 
settlement of a bona fide family dispute 
which should not now be upset. I do not 
agree with the suggestion made at one 
stage of the arguments that because there 
was this dispute so long ago, there is a 
presumption that it was a bona fide dis¬ 
pute. In such a case the circumstances 
must be examined so far as evidence re¬ 
garding them is available. When we 
find on the one side Tiruppayya’s elderly 
aunt Vonkamma, who had been managing 
the household for years and Ammanna^ 
then a middle-aged man whom this aunt 

up and who had been 
attending to the cultivation of the family 
land and on the other side Venkata- 
ramanamma a young widow whose hus¬ 
band had died two years after their 
marriage, there is certainly no presump¬ 
tion that any claim to the family pro¬ 
perty put forward by Venkamma and 
Ammanna who were in such a dominat¬ 
ing position was made in good faith. It 
was an occasion on which a young widow 
jnight easily have been overborne and 
have been unable to assert her rights 
effectwely. In such a case it is the duty 
f the Court to investigate the circum- 

li^ 68 l 18 . Ca,refully as P oss ible and to 
beware lest an unrighteous claim is ac- 

me, «lv aS l aVmg 1)0911 made in Sood faith 
me eiy because lt is ancient history. 

cl^'V 6 ^ tll 0 learned Advocate- 
Geneial has drawn our attention to 

evidence which makes it probable that 

Ammanna had an honest basis for 

Ins claim. P. W. 8 says that when 

Ammanna joined Dorayya’s family 


with whom it is not now disputed 
he lived for many years, he left his 
own family property to his brothers. 
P. W. 2, Dorayya’s niece, says that 
when Dorayya was divided from his 
brothers, he got 8 acres of land but when 
Tiruppayya died the extent of the 
family property had increased to about 
44 acres. P. W. 2 also says that 
her aunt Venkamma managed the house¬ 
hold and after Tiruppayya’s death as¬ 
serted that she had acquired most of the 
family property and insisted that some 
of it should be given to Ammanna which 
was the origin of the dispute between 
Venkataramanamma and Ammanna. 

4 also says that Venkamma 
objected to Venkataramanamma convey¬ 
ing Tiruppayya s property to her daughter 
because Venkamma had acquired some 
of the property and so half was allotted 
to Venkamma and enjoyed by Ammanna. 
This is evidence given by the plaintiff’s 
witnesses. It appears probable that the 
laige increase in the family property was 
due to the good management of Ven- 
kamma assisted by Ammanna when we 
remember that Ammanna had left his 
own family and abandoned his claim to 
a share in their property and that the 
division recorded in Ex. 1 by which Am¬ 
manna got half the property standing in 
Tiruppayya’s name was settled by medi¬ 
ators of other families. I think there is 
as much evidence as can reasonably 
be required at this distance of time 
to show that Ammanna had a moral 
claim which he and Venkamma urged 
in good faith and that the settlement ’ of 

the dispute so caused was a proper and 

honest family settlement which should 
not now be disturbed. 

In this appeal the only remainin'* 
question is whether the compromise bet^ 
ween the plaintiff and defendants 1—3, 
on which the Subordinate Judge based 
his decree can bo upheld to any extent. 
As it was not sanctioned by the Court 
it is ineffective against the minors defen¬ 
dants 2 and 3. It is urged for the plain¬ 
tiff that the compromise is binding on 
defendant l’s share of the proportyjin the 
possession of defendants 1—3, which 
share would not fall far short of the 
8 acres to bo given to the plaintiff under 
the compromise. But I agree that even 
in respect of the share of defendant 1 the 
compromise cannot bo enforced by the 
plaintiff. If the compromise fails in part 
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then the whole contract falls through. 
Defendant 1 did not I argain to transfer 
the whole of his share ot t he property in 
dispute in order that the shares of defen¬ 
dants 2 and 3 should be saved. As my 
learned brother has pointed out this 
transaction is not similar to one in which 
an alienee from a manager of joint family 
property for valuable consideration not 
binding on the family is allowed to en¬ 
force his claim against the manager’s 
share. That is done because the mana¬ 
ger has received consideration and must 
make good his alienation so far as it is 
within his individual power. But here 
defendant 1 did not get the consideration 
for which he bargained. Indeed the 
compromise being invalid against the 
plaintiff who like defendants 2 and 3 
was a minor cannot be regarded as 
any consideration at all. And the 
decision of the Privy Council in 
Venkata Row v. Tuljaram Row (6) is 
against the contention of the plaintiff. 

I agree that the appeal must be allowed 
with costs in both Courts. 

Appeal No. 309 of 1924. 

This appeal relates to the other half of 
Tiruppayya’s property which Venkata- 
ramanamtna gave up to her daughter, 
Nagayya. by Ex. 8. I agree that that 
transaction must be regarded as a surren¬ 
der of the widow’s interest to her daugh¬ 
ter. That the document is in the form 
of a deed of gift is of no importance. Nor 
does the reservation of 6’42 acres for her 
life appear to me to be more than a 
reservation for maintenance—and not an 
excessive reservation - though mainten¬ 
ance is not mentioned in the document. 
When we are examining what purports 
to bo a surrender by a Hindu widow to 
the next male reversioner, we have to 
assure ourselves that it is real surrender 
and not a devise either to divide the pro¬ 
perty with him explicitly or by means of 
some undisclosed consideration or to 
insure the succession of a particular re¬ 
versioner for reasons of partiality. But, 
when the surrender is to the widow s 
daughter, who in the great majority of 
cases is likely to outlive the widow and 
whose immediate succession is not likely 
to affect the ultimate devolution of the 
property to one male reversioner rather 
than another, it is unnecessary to scruti¬ 
nize the surrender with suspicion so long 
as in effect the widow’s estate is wiped 


out but for a reasonable provision for her 
maintenance. That appears to have been 
the effect of Ex. 8. Its language, which 
is that of an absolute gift, is not strictly 
suitable to a sunender. Nor is it suit¬ 
able (o a transfer of the widow’s interest 
for the life of the daughter with a rever¬ 
sion to the widow if she survived the 
daughter. The only reasonable construc¬ 
tion of its absolute terms, considering the 
person in whose favour it was executed, 
is, in my opinion, that the widow sur¬ 
rendered her widow's interest and step¬ 
ping aside, let in her daughter. That 
being so, when, as it happened, the 
daughter, died before the widow, I cannot 
accept either of Mr. Varadachariar’s sug¬ 
gestions for bringing the property hack 
again to the widow that she succeeded her 
daughter p.s heir or that she again came 
in as the widow of Tiruppayya, the last 
male owner. Either suggestion is in¬ 
consistent with the theory of a widow’s 
eflacement. When once a widow has 
effaced herself, has stepped aside and has 
surrendered her widow's estate in favour 
of a male or female reversioner, I do not 
see how that widow’s estate can ever be 
revived : see Sartaji v. Ramjas (5). 

The right of the plaintiff's predecessor 
to possession began when Nagayya died, 
and for the property which went to her 
under Ex. 8, except the 6’42 acres re¬ 
served for Venkataramanamma, his claim 
is clearly time barred. But for posses¬ 
sion of the 6’42 acres reserved for Ven¬ 
kataramanamma time did not begin to 
run against the plaintiff or his predeces¬ 
sor from Nagayya's death. Certainly, so 
long as Venkataramanamma was in pos¬ 
session, no reversioner had a right to pos¬ 
session, and so time could not begin to 
run against him. In respect of the 6’42 
acres the plaintiff’s suit is in time. 

I agree therefore that this appeal must 
be allowed except in respect of the 6’42 
acres and that the parties should pay and 
receive proportionate costs in both Courts. 

p.U.sVv.B. Appeals allowed . 
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Pandalai, J. 

Sambasiva Mudali and others —Ac¬ 
cused —Petitioners. 

v. 

Emperor 

Criminal Revn. No. 128 of 1930 and 
Criminal Revn. Petn. No. 120 of 1930, 
Decided on 19th September 1930. 

(a) Criminal P. C. (1898), S. 239 (d)—Ac¬ 
cused opening sluice of feeder channel of 
tank in spite of watchman's objections once 
in the evening and then next morning—Both 
these acts formed part of same transaction. 

The accused wanted to open the sluice of a 
feeder channel of a certain tank in spite of the 
watchman's objections. With this object in 
view they opened it in the evening and when 
the work remained half-done as the watchman 
had again closed it, they again turned up the 
next morniug and reopened it : 

Held : that in the above circumstances these 
acts could not be regarded as distinct acts. The 
acts fell well within the description of “ the 
same transaction " namely a number of acts for 
which there is community of purpose or design 
and continuity of action : 33 Mad. 502. Rel. on. 
A. I. R. and 1927 Mad. 177, Dist. [P 226 G 1,21 

(b) Criminal P C, (1898), Ss. 236 and 237 
—Evidence sufficient to establish charge 
for principal offence which is not framed 
—Conviction on such charge is allowed. 

A man may bo convicted of an offence, al¬ 
though there has been no charge in respect of it, 
if the evidence is such as to establish a charge 
that might havo been made. The conviction 
under principal offence is not bad where the 
person is charged with abetment under S. 114, 
Criminal P. C., and there is evidence to estab¬ 
lish it : 33 Mad. 264, held overruled bn A.I.R. 

1925 P. C., 130. fp 227 C 1] 

(c) Criminal P. C. (1898), S. 537—Charge 
—Defect in is curable in absence of preju¬ 
dice—Criminal Trial. 

Where the accused knows what ho is heing 
tried for and there is no failure of justice defects 
in form of ohargo aro immaterial. [P 227 C 2] 

V. L. Ethiraj and T. S. Nagaswami 
Ayyar —for Petitioners. 

N. S. Mani -for the Crown. 


. Order. The petitioners who are six 
in number were convicted and sentenced 
as follows : Petitioners 1 to 4 (accused 
1 to 4) under S. 430, petitioners 5 and 

6 7 and 8 ) undor 430 read 

with 8. 34; petitioners 2 and 3 (accused 

- and 3) also under S. 352. Petitioners 
.and 3 (accused 2 and 3) were finel 
Rs. GO and all the others Rs. 50 each 
The conviction arose out of the act of 
the ryots of Thoniluppai village, to which 
the petitioners belong, opening the 
sluice of tho feerier channel from the 
Oheyyar ameut and also in removing a 
mud dam which had been temporarily 
1931 M/29 & 30 


put up across a vellavari also taking off 
water from the same anicut, but from the 
opposite bank. The object of the vil¬ 
lagers was to take water to their own 
village tank fed by this sluice and by the 
vellavari, and these acts were done 
against the orders of the Public Works 
Department which has the duty of regu¬ 
lating the distribution of water of this 
irrigation system, in exercise of which 
duty the Sub-divisional Engineer had 
ordered that the sluice to the Theniluppai 
village should be closed so that the 
water may flow down to two other vil¬ 
lage tanks, i. e., Nemili and Venkodu 
lower down. On the night of 28th 
November 1928 the Public Works lascar, 
P. W. 1, and a number of ryots including 
P. W’s. G and 7 from the village of Ala- 
thur were watching the sluice and mud 
dam. The allegation is that at 11 p. m. 
accused 1, 3, 4, 7 and 8 and some others 
arrived and at tho instigation of accused 
7 and 8 the others first removed the mud 
dam and then opened the sluice. The 
lascar and the ryots of Alathur protested 
hut could not do anything. After tho 
Theniluppai villagers had left, those who 
were watching repaired the damage first 
by restoring tho dam across the vellavari 
and closing the sluice early next morning. 
At about 7 a. m. accused 2, 5 and G (of 
whom 5 and 6 have been acquitted) came 
and wanted to open the sluice again. 

In spite of objection by the lascar they 
opened the sluice again and left. The 
lascar closed it again. Then at 11 a. rh. 
on tho 29th all the eight accused before 
tho lower Court,including these petitioners 
appeared again and in tho presence of ac¬ 
cused 7 and 8, who are said to have told 
P. W. 5 that he might do what he liked, 
the other accused opened the sluice for 
the third time. These facts except that 
accused 5 and G took any part in these 
events, havo been considered proved by 
the two Courts. The objection now 
raised by the petitioners is twofold; first, 
that the trial was illegal because the 
petitioners should nob have been tried 
for the events of the night of tho 28th 
and of the morning of 29th November at 
the same trial as they did not form parts 
of the same transaction; and second, that 
the conviction of accused 7 and 8 
by the appellate Magistrate under S. 430 
read with S. 34 is illegal because they 
were only charged under Ss. 430 and 114 
with abetment. As to the first objection 
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it depends upon whether, upon a reason¬ 
able understanding of tlie facts the events 
of the 28th night and of the 29th morn¬ 
ing can be said to have formed parts of 
the same transaction. Learned counsel 
at one point of the argument cited the 
decision in In re. Scimndlah Sa)iib (1), 
which he later admitted was not appli¬ 
cable. That was a joint trial of several 
persons for fishing in a tank at the same 
time and it was held that, although they 
were fishing at the same time, they were 
not participants in the same transaction 
because each was fishing on his own ac¬ 
count. 

If in this case the petitioners, the’vil¬ 
lagers of Thenilupjai, may reasonably 
be said to have been each opening the 
sluice for his own purpose, this case 
might be governed by that decision; but 
obviously the villagers were out on what 
was to them a common grievance, diver¬ 
sion of water fiom their tank and to at¬ 
tain a common benefit, namely, to get 
water to their tank. The objection 
therefore that this was a case of several 
individuals engaged each on his own 
(personal account does not apply. But it 
is said that the acts of those who re¬ 
moved the mud dam and opened the 
sluice on the night of the 28th and the 
|acts of those who twice on the morning 
of the 29th did the same thing were in¬ 
dependent acts and not parts of the same 
transaction. I am unable to agree with 
this contention. Taking a reasonable 

E °nd common sense view, the Thoniluppai 
illagers wanted to open the sluice which 
ut the water away from their tank. It 
was with that object that several of them 
including five of. these petitioners came 
and actually opened the sluice on the 
28th. "When it was found that that work 
was undone, some of them turned up 
again next morning and re-opened the 
sluice and when it was again closed, 
these petitioners turned up again later in 
the morning and opened the sluice for a 
third time within a period of 12 hours. 
I am unable, on a fair view of these facts 
to regard them as distinct acts or in¬ 
dependent adventures by different bodies 
of men each acting independently of the 
other. The acts fall well within the des¬ 
cription of a transaction given by a 
Bench of this Court in Chora)udi Ven - 


(1)A. I. R. 1927 Mad. 177=98 I. 0. 597=27 
Cr. Ii, J. 1881=50 Mad 785. 


kntarlri v. Emperor (2), namely that a 
number of acts for which there is com¬ 
munity of purpose or design and conti¬ 
nuity of action may be regarded as a 
transaction. There was here both com¬ 
munity of purpose and continuity of ac-! 
tion. The purpose was to take water to 
the Theniluppai tank and the action, re¬ 
peated and continued at three dilferent 
not very distant times, was to open the 
sluice. I am therefore unable to say 
that merely because the events of the 
28th and the morning of the 29th were 
charged together, that was an irregu¬ 
larity. In my opinion the case is covered 

by S. 239, Cl. (d). 

Another answer to the objection is 
that there really were no different 
charges in the case at all for different 
offences. A reading of the charge, with 
which I will deal presently shows that 
the whole matter, namely, what hap¬ 
pened on the 28th and what happened on 
the 29th morning, was all put together as 
one offence. Therefore there is really no 
objection on the ground of different 
charges being joined which should not be 
joined. There was in fact only one 
charge. 

The next point, as to the conversion by 
the appellate Magistrate of the convic¬ 
tion of accused 7 and 8 from one under 
Ss. 430 and 114 to one under S. 430 
read with S. 34 is in my opinion equally 
groundless. The decision in Padmanabha 
Panji Eannayt/a v. Emperor (3) was 
relied upon to show that where a person 
who has been convicted of an offence has 
appealed, the appellate Court cannot, 
after acquitting him of such offence, con¬ 
vict him of the abetment of such offence. 
That decision was pronounced in 1909. 
The learned Judges who pronounced it 
say in tho judgment that no authority 
was cited to them to show that the ap¬ 
pellate Court had the power to convert a 
conviction for the principal offence to one 
for abetment. This is the converse 
case. But since then, the decision of the 
Privy Council in Begu v. Emperor (4) 
has given such wide application to the 
use of Ss. 236 and 237 that decisions 
pronounced before that date to a con¬ 
trary purport have ceased to be binding. 

(2) [1910] 33 Mad. 502=11 'Cr. L. J. 258=5 
I. 0. 847. 

(8) [1910] 33 Mud. 264=11 Cr. h. J. 49=5 
I. C. 145. 

(4) A. I. R. 1925 P. 0. 130=88 I. C. 3=52 
I. A. 191=6 Lah. 226 (P.O.). 
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In that case the charge was for murder. 
The conviction was for an offence under 
S. 201, which was not charged. Their 
Lordships rejected the argument that 
that conviction was wrong and founded 
their decision upon Ss. *236 and 237. 
They simply say that a man may bo con¬ 
victed of an offence, although there has 
been no charge in respect of it, if the 
evidence is such as to establish a charge 
that might have been made. 

In this case the facts before the Sub- 
Magistrate were that accused 7 and 8 
had come along with the other accused 
■and had instigated them on the night of 
the 28th to open the sluice and come 
again at 11 a. m. on the morning of the 
29th and by their act shown that they 
were the principal persons who took the 
iresponsibility for the whole thing. On 
|thbse facts the Sub-Magistrate thought 
tthat the offence committol by these peti¬ 
tioners (accused) was one under S. 430 
.■read with S. 114. The appellate Magis¬ 
trate thought S. 11-4 was not applicable 
to the case because there was no proof of 
previous abetment, but he held that the 
facts proved amounted to the principal 
offence. I think he was right on that 
|point. I do not see what objection can 
|be raised to this course in the face of 
IS. 237 as interpreted by their Lordships 
lof the Privy Council. It may bo added 
that this was not a case of converting a 
bare abetment to a conviction for the 
principal offence but the so callod abet¬ 
ment was as described in S. lit itself by 
a man who is to bo doomed to be the 
principal offender. The distinction bet¬ 
ween such a man and the principal offen¬ 
der, for this purpose, is one of such a 
shadowy character that the conversion of 
his conviction from one to the other can¬ 
not he said to offend against any reason¬ 
able construction of the powers given to 
the Court under Ss. 236 and 237. I 
thoieforo think that this objection has no 
substance. 

The only other point which arises is 
one upon the form of the charge. I have 
aheady said that the charge was only for 
ono offence under S. 430 although there 
is a reference m the charge to both dales 

ohm 1 ® W T° rds ? n or aboufc fche 28th and 
29th. It may be that, strictly speaking, 

there were two offences but the whole 
•charge regarded the acts of the peti¬ 
tioners as ono and the question is whe¬ 
ther there has been any prejudice due to 


that. I have not been told, nor am I 
able to see, that any particular confusion 
in the minds of anybody has arisen from 
this particular matter. From the evi¬ 
dence it is quite clear what it was that 
the petitioners were being tried for. No 
point at any time seems to have beenl 
made of the fact that the petitioners did' 
not know whether they had to answer! 
for what they did on the 28th or what! 
they did on tho morning of the 29th.I 
According to the Criminal Procedure Code! 
defects in tho form of charge are immate¬ 
rial unless they load to failure of jus- 
tice. I am not convinced that there has 
boon any failure of justice in tho case 
and the petition therefore must be dis 
missed. ■. 

I’.R.S./b.Y. Petition dismissed. 
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Jackson, J. 

Da ra Laksh mi Na rasi m ham —Ac¬ 
cused —Petitioner. 


Complai- 


Garinc Satyanarayana — 
nant—Respondent. 

Criminal Revn. No. 334 of 1930 and 
Criminal Revn. Potn. No. 313 of 1930, 
Decided on 7th November 1930. 

Criminal P. C. (1898), S. 423—Retrial- 
Appellate Court cannot order retrial when 
prosecution has hopelessly broken down. 

After reversing a conviction and sentence an 
appellate Court cannot order an innocent man 
to bo retried without formulating a charge It 
must be careful not to usurp the function of 
the lublic Prolocutor. In certain circum- 
stances it can no doubt order a retrial but 
hardly whore the prosecution has hopelessly 
broken down in every respect so as to ouable the 
prosecutor to substantiate some new charge 
agamst the accused or to produce evidence 
which might easily have been produced at tho 

luo 1 o ia , 1: 42 AlL 522 a,ld A n ' 1930 Mad. 
189, Ref. [P 227 C 2; P 228 C 11 

P. L. Ethiraj and G. K. Damodara 
Ran —for Petitioner. 

P. Satyanarayana Rao— for Respon¬ 
dent. 

Public Prosecutor —for the Crown. 


Order. After reversing a conviction 
and sentence an appellate Court cannot 
order an innocent man to be rotried 
without formulating a charge. In 
Emperor v. Mohan Singh (l), the learned 
Judge was careful to formulate a parti¬ 
cular charge of forging a receipt ; leaving 
it open to the lower Court to expand 
that charge if so advised. But the Courfc 
(1) [1920] 42 All. 522=59 1. G. 372. --* 
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[cannot simply say: “This man shall he 
charged,” which ordering retrial amounts 
'to. An appellate Court must also be 
(careful not to usurp the function of a 
Public Prosecutor, a matter I discussed in 
'In re. V. M. Bathnavelu Mudaliar (2): 

“The learned Sessions Judge crime to the same 
conclusion, observing quite correctly that upon 
the essential points of the case there is neither 
evidence nor finding, and he could not uphold 
the conviction. He considered however that the 
proper course was to order a retrial. Here it 
must be found that the learned Judge exceeded 
his proper function. In certain circumstances 
he can no doubt order a retrial under S. 423, 
Criminal P. 0., but hardly where the prosecu¬ 
tion has hopelessly broken in every respect, so 
as to enable the prosecutor to substantiate some 
new charge against the accused, or to produce 
(evidence which might easily have been produced 
jut the first trial. It is rather for supplying 
formal defects that an appellate Court orders 
retrial: see Varadarajuht v. Emperor (3).“ 

The petition is allowed and the case 
sent back to the appellate Court for dis¬ 
posal in the light of the above. 

P.R.S./K.N. Petition allowed. 

- (2) A. ITR. 1930 Mad. 139=122 I. 0. 497=81 
Cr. L. J. 422. 

(3) [1919J 42 Mad. 885=20 Cr. L. J. 4 ->5=Gl 
I. C. 343. 
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Pandalai, J. 

Chairman, 'Municipal Council, Manga¬ 
lore —Petitioner. 

v. 

Vasudeva Ka math —Respondent. 

Criminal Revn. Case No. 999 of 1929 
and Criminal Rovn. Potn. No. 902 of 
1929, Decided on 25th April 1930, for 

reversing the judgment of Sub-divisional 
First Class Magistrate, Mangalore, D/- 
6th September 1929, in Civil Appeal 
No. 26 of 1929. 

(a) Madras District Municipalities Act (5 
of 1920), Ss. 199 and 202 —A applying for 
permission to build latrine in north-eastern 
corner of his compound—Permission granted 
to erect one in north-western corner —A 
thinking it to be mistake requesting Chair¬ 
man to correct it—No reply sent —A writing 
to Chairman informing that he would begin 
construction without permission by end of the 
next month if corrected permission was not 
sent and did so accordingly—Latrine was 
built without permission S. 202 did not 

apply to this case, . 

The pwnor of a particular compound applied 
to the Municipality requesting permission to 
construct a latrine in the north-eastern corner 
of his compound. The Chairman of the Munici¬ 
pality under the advico of the Health Officer 
granted permission, but only to erect the latrine 
on a spot in the north-western corner. Tho 
ownor however thinking that tho word north¬ 


western was written through mistake requested 
the Chairman to correct the mistake and to send 
back the required permission. No reply having 
been received to this, the owner again wrote to 
the Municipality asking for the permission and 
informing that he would commence construction 
without permission if permission was not sent by 
the end of the next month; and began construc¬ 
tion accordingly. 

Held: that so far as permission was needed to 
the construction at the place where it was built, 
it was constructed without permission.[P 230 C 1} 

Held further: that S. 202 which only applies 
on default of a decision by the Chairman had no 
application to this case. [P 230 C 2] 

(b) Madras District Municipalities, Act (5 
of 1920), S. 191 (1)—Rules under—R. 1 en¬ 
titles Chairman to refuse permission to erect 
latrine on particular spot on ground that such 
erection would be insanitary. 

Rule 1 applies to and prohibits the erection of 
buildings on lands insanitary or dangerous, both 
where the insanitary or dangerous character 
applies to all kinds of buildings or only to a par¬ 
ticular case of buildings intended to be erected' 
thereon. By reason of this rule the Chairman or 
the Council of a Municipality is entitled to 
refuse the approval of a particular site for tho 
erection of a latrine on the ground that such 
erection would be insanitary. [P 231 C 1] 

(c) Criminal Trial—Accused charged under 
one section, but should have been charged 
under another — Both offences summons 
cases—Magistrate should alter conviction to 
one under proper section. 

Where the accused is charged under one section 
but should have been properly charged under 
another, and both the offences are, summons 
cases, tho Magistrate should not acquit the 
accused altogether, but should alter the convic¬ 
tion to one under proper section. [P 231 C 1} 

M. A. T. Coelho and T. B. Bama- 
chandran —for Petitioner. 

B. Sitarama Bao —for Respondent. 

K. Venkataraghavachari for the 
Crown. 

Order.— This is a petition by the 
Chairman of the Mangalore Municipality 
to revise the order of the Sub-divisional 
1st Class Magistrate of Mangalore re¬ 
versing the conviction of the respondent 
by the Stationary 2nd Class Magistrate 
of Mangalore for an offence under S. 199 
read with S. 338, District Municipalities 
Act, and acquitting him. 

Tho facts are short and practically nob 
in dispute. The respondent is the owner 
of a compound, T. S. No 127, in the market 
ward of Mangalore town. He wanted to 
erect a new latrine in that compound and 
made an application to the Municipality 
on 14th March 1928, for permission to 
construct the latrine. The application 
was accompanied by a site plan and a 
plan of the building, Exs. A, A-l and A-2. 
The place where the respondent wanted 
to construct the latrine was the north- 
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east corner of the property. It is in evi¬ 
dence that the Health Officer of the 
Municipality and the Sanitary Inspector 
inspected the spot when the respondent 
was present and they, finding that the 
proposed location of the latrine was un¬ 
suitable, pointed out to the respondent a 
spot at the north-western corner of the 
property where it might be constructed. 
The permission was accordingly granted 
and communicated to the respondent by 
the order of the Chairman, dated 26th 
March 1928, and a license of permission 
to erect the latrine at the north-western 
-corner was granted in the usual form of a 
.license with conditions: see Exs. D and 
D-l. On 10th April the respondent wrote 
Ex. C to the Municipal Health Officer 
•stating that he had asked for permission 
to construct the latrine at the north- 
-eastern corner, but was surprised to find 
•that the permission was to construct the 


latrine at the north-western corner and 
.suggested that the words "western” and 
west” in the license were a clerical error 
for eastern” and "east” and requested 
iihat the alleged error may be corrected 
and the license returned with its enclo¬ 
sures. It is admitted that the Municipa¬ 
lity has not corrected the so called error 
or returned the license to the respondent 
permitting him to construct the latrine 
at any other place except that mentioned 
in the license returned by the respondent. 
The Municipality however moved in the 
matter by asking the Health Officer to 
again inspect the place. That officer did 
so and reported that the place already 
pointod out is the most suitable, but that 
the petitioners and his neighbours are 
objecting, and that there is no other site 
.which is less objectionable. 

The visit of the Health Officer and the 
•Sanitary Inspector to the spot after the 
petition, Ex. C, is spoken to by P. W. 1, 
-who also says that the respondent was 
then present and learnt the result of the 
visit, namely that there was no other site 
except the one already pointed out to him. 

.oqVu a . pp ®'f l ' s to have been on or about 
28th April 1928. In this state ot affairs 
the respondent wrote Ex. 1 to the Chair¬ 
man of the Municipal Council on 19th 

September 1928, saying that the license 

Shad not been returned to him after cor¬ 
rection and that unless the license for the 
-jilaoe shown by him in his application 
namely the north-eastern corner, were 
granted to him before the end of October 


1928, he would commence the construc¬ 
tion without the permission. Upon this, 
one Mr. Madhava llao, Councillor for the 
ward, at the request of the Chairman 
visited the property and made another 
suggestion as to the location of the latrine, 
and the Chairman requested the Health 
Officer to communicate to the respondent 
the site selected by Mr. Madhava Rao as 
suitable. But the Health Officer protested 
that the place selected by Mr. Madhava 
Rao was quite insanitary being only two 
feet from a place of worship used by the 
local people and that it is very close to 
the main road adjoining which there is a 
mutt as well as a temple. He insisted 
that the north-western corner which had 
been already pointed out and for which 
permission had already been given was 
the only site suitable from a sanitary 
point of view. Therefore the proposal of 
Mr. Madhava Rao was never communi¬ 
cated to the respondent, and the position 
was just the same as when the respon¬ 
dent roturned the license for correction. 
The respondent thereupon began the con¬ 
struction of the latrine where he wanted, 
that is,.at the north-eastern corner. The 
Municipal Sanitary Inspector discovered 
this early in January 1929. Thereupon, 
on 2nd January 1929, a notice was issued 
to the respondent by the Health Officer 
to stop the work. He refused to do so. 
The Chairman sent another notice on 8th 
January. The respondent still persisted 
and justified himself on the ground that 
he had already by his letter of 19th Sep¬ 
tember 1928, intimated his intention to 
commence the construction of the latrine, 
if no license was issued to him by the 
end of October 1928. He also informed 
the Chairman that the latrine had been 
completed “yesterday evening.” There¬ 
upon this prosecution was started against 
the respondent for constructing the latrine 
without permission. 

The Stationary Sub-Magistrate held 
that the respondent was guilty under 
Ss. 199 and 338, District Municipalities 
Act,' although in his view the respondent 
had been hardly treated by the Munici¬ 
pality by no reply being sent to him to 
his letter of 19th September 1928. He 
therefore fined the respondent Rs. 15. 
In appeal, the Subdivisional Magistrate 
set aside this conviction on two legal 
grounds: first according to the Magistrate, 
it was not a case of construction of a 
building without permission, becausa 
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permission had already been granted, 
although it was for a different site; and 
secondly, according to the Magistrate, 
the offence fell not under S. 338 of the 
Act, but under S. 317 of the Act. 

It seems to me that the Magistrate’s 
lopinion is wrong on the first point. To 
say that where a Municipality gives per¬ 
mission for a building in a particular 
place, it amounts to a permission to build 
at another place is, in my opinion, not in 
(keeping with either sense or law. The 
(permission granted by the Municipality 
|was a permission to erect the latrine at 
the north-western corner of the property. 
It was not a permission to erect it else¬ 
where and to say that the Municipality 
permitted the erection of the latrine and 
that the variation of the location is a 
matter covered by S. 205, District Muni¬ 
cipalities Act, is to impute to tho Muni¬ 
cipality what it did not do and to make 
nonsense of the careful provisions of the 
District Municipalities Act, and the rules 
thereunder as to construction of buildings. 
I have not the least doubt that, so far as 
permission was needed to the construction 
at the place where it was built, the latrine 
was constructed without any permission 
whatever. The view on this point of the 
Sub-divisional Magistrate is clearly wrong 

But tho learned advocate for the res¬ 
pondent attempted to support the order 
of the Subdivisional Magistrate on two 
other grounds. His first point was that 
the case comes under Ss. 201 and 202, 
District Municipalities Act, which say 
that the Chairman shall within thirty 
days of the approval of the site under 
S. 200, grant or refuse permission for the 
construction; and on his failure to give or 
refuse his approval of a building site or 
his permission to execute any work, the 
Council shall be bound, on the written 
request of the applicant, to determine 
whether the approval or permission should 
be given or not, and that, if the Council 
does not, within one month from the 
receipt of such request, determine the 
question, such approval or permission 
shall be deemed to have been given. His 
second argument is that the Chairman or 
the Municipal Cbuncil could not refuse 
permission to erect the latrine at the 
spot pointed out by the respondent as the 
refusal could not fall within any of the 
grounds mentioned for such refusal in 
S. 203, District Municipalities Act. 


Both these contentions are, in my 
opinion, incorrect. By S. 108 the Chair¬ 
man is not empowered to grant permis¬ 
sion to construct a building until the site 
has been approved, and by S. 199 the con¬ 
struction or reconstruction is not to be 
begun until the Chairman has granted 
permission for the execution of the work. 
What happened in this case was that the 
respondent ;vas told in writing that he 
could have permission to construct his 
latrine on condition that he erected it at 
a place mentioned in the license. This- 
had no other meaning, and was known by 
the respondent to have no other meaning, 
than that the site proposed by him for 
the latrine was not approved. His own 
letters show that beyond possibility of 
doubt. Immediately after the receipt of 
the license he returned it to be corrected, 
thereby showing that he knew that the 
site proposed by him was not approved. 
Again, in his letter of 19th September he 
wrote to the Chairman saying that his- 
license had not been corrected and in¬ 
timated that, unless it was so returned 
before the end of October, he would pro¬ 
ceed to construct the latrine without any 
permission. There is no warrant for the- 
argument that there was any failure by 
the Chairman to intimate his refusal of 
the site proposed by him to the respon¬ 
dent Therefore S. 202 which only ap- ; 
plies on default of a decision by the- 
Chairman, has no application to the case.* 
It may also he added that, even if that 
section had any application', the respon¬ 
dent did not apply to the Municipal Coun¬ 
cil to make his own decision, nor wait 
for one month for the Council to dp. so. 
He has written no letter to the Municipal 
Council .throughout tho correspondence. 
His letter of 19th September is addressed 
to the Chairman. The first argument 
therefore fails. 

The argument based upon S. 203 is- 
that the work proposed by tho respon¬ 
dent would not contravene any provision 
of any law or some specified order,-rule, 
declaration or by-law made under any 
law as required by S. 203, Cl. (l). In 
short the argument comes to this, that 
under the District Municipalities Act and 
the rules thereunder, there is no power in 
the Chairman or the Council of a Muni¬ 
cipality to decide tho location of a latrine 
proposed to be constructed by the owner 
of property in a municipal area, and to 
refuse permission if the proposal is to 
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locate it in an insanitary or otherwise 
objectionable spot. I find myself unable 
to concur in this view. By S. 191 Cl. (l). 
the Governor-General in Council is en¬ 
abled to make the rules, among other 
things, for the regulation or restriction 
of the use of sites for building. R. (1) of 
the rules made under this power says 
that 

no piece of land shall be used as a building 
site if the Council considers that the site is in¬ 
sanitary, or that it is dangerous to construct a 
building thereon. " 

It is argued that this only applies to 
cases of sites boing considered insanitary 
or dangerous for the construction of build¬ 
ings thereon generally, such as the place 
being a bog or a marsh or a feverish area 
and that it does not apply to the selection 
or exclusion of sites on the ground of their 
being sanitary or insanitary for specific 
purposes such as erection of latrines. * I 
do not find sufficient ground to restrict 
'the generality of the language in the way 
suggested. I think the rule applies to 
and prohibits tho erection of buildings on 
lands insanitary or dangerous, both where 
.'the insanitary or dangerous character 
applies to all kinds of buildings or only 
to a particular class of buildings intended 
|to ho erected thereon. By reason of this 
rule, the Chairman or the Council of a 
Municipality would, in my opinion, be 
entitled to refuse the approval of a par¬ 
ticular site for the erection of a latrine 
on the ground that sucli erection would 
he insanitary. That was what happened 
in this case. 

On the second ground on which the 
Sub-divisional Magistrate based his deci¬ 
sion, namely that the offence was not 
one falling under S. 338, District Muni¬ 
cipalities Act. but under S. 317, I think 
he was right. S. 338 applies to cases where 
no penalty has been specially provided 
by the Act, whereas this was a case of 
^commencing the construction of a build¬ 
ing without permission of the Chairman 
which is specifically provided for by 
S. 317 read with S. 199. But this was 
not onough to acquit the respondent as 

vim. 1 ? °^ Gnces wore summons cases. 
What the Subdivisional Magistrate 
should have done was, to alter the con¬ 
viction to one under the proper section 
and pass such sentence as he thought fit 
in appeal. The result is that the order 
of the Sub-divisional Magistrate acquit¬ 
ting the respondent is set aside and the 
papers in the appeal will be sent back to 


him for hearing and disposal according 
to law. 

P.R.S./s.N. Order set aside . 
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Pandalai, J. 

Chinna Venkatesu — Accused — Peti¬ 
tioner. 

v. 

Pedda Kesamma —Complainant—Res¬ 
pondent. 

Criminal Revn. Case No. 979 of 1929 
and Criminal Revn. Petn. No. 883 of 
1929, Decided on 15th September 1930, 
against judgmont of Sub-divisional First 
Class Magistrate, Gooty. 

Penal Code (I860), S. 447 — Possessor’s 
presence is not necessary for annoyance 
being caused by trespasser. 

It is unnecessary for a possessor to be always 
present upon his property in order that lie may 
be annoved by a trespasser. The presence of 
possessor s wife, servant, agent, licensee or other 
person is sufficient for such annoyance. Even 
these persons’ presence is not strictly necessary. 
Annoyance may be caused without anybody’s 
actual presence on behalf of possessor, when 
trespiss takes place : 41 Mad. 15G and 1 1 V eir 

518, Dist.; A.I.R. 1925 All. 540, Expl. and Ref. 

[P 232 C 1] 

S. Ranganadha Ayyar— for Petitioner. 

T. R. Arunachala Ayyar —for Respon¬ 
dent. 

A. Narasimha Ayyar —for the Crown. 

Order .—This is a petition to revise 
the conviction of the petitioner under 
S. 447, I. P. C., for criminal trespass for 
entering upon and ploughing up a field 
called Tunga Chenu, 2 acres 75 cents in 
extent, belonging to P. W. 1 and leased 
by her in Fasli 1339 to P. W. 5. The 
petitioner seems to have set up that he 
was the person in possession. This was 
found against, the findings being that the 
petitioner and the husband of P. W. 1 

i 

were two out of five brothers who had 
once been joint, but had subsequently 
divided off; that these two brothers had 
divided from each other about four years 
prior to this occurrence and that the 
widow, P. W. 1, had been in possession 
of this property since her husband's death 
and had paid the kist for it and had also 
in Fasli 1339 leased it by a registered 
instrument to P. W. 5 for five years. The 
petitioner was convicted upon these facts 
upon the inference of the lower Courts 
that his intention in entering upon and 
ploughing up the field was to cause annoy¬ 
ance to P. W. 5. The petitioner now 
attacks this conviction upon two grounds: 
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In the first place he says that there is 
no distinct finding that there was any 
intention to annoy P. \V. 5. In the 
second place he says that, even if there 
were, such a finding would he incorrect 
because P. W. 5, being admittedly the 
person in possession at the time when 
the petitioner entered upon the property, 
he being then absent and only P. W. 1 
being present on the property, there could 
be no possible intention to annoy an 
absent person. 

As to the first point, I think the 
language of the Magistrates is clear and 
they expressly found that the petitioner’s 
intention was to annoy P. W. 5. As to 
the next point, reliance is placed upon 
three decisions to show that, where a 
person in possession is absent, there can¬ 
not really or fairly be said to be any 
intention to annoy him, and the intention, 
whatever it may be, is not to annoy but 
may be to assert a right or something 
else. The first decision relied upon is 
In re. Chinna Tlioyi (l). In that case a 
woman had entered the compound of the 
Assistant Superintendent of Police in his 
absence for the purpose of meeting her 
paramour and not for the purpose of 
stealing as was alleged. On those facts 
the Court held that there was no reason 
for supposing that the woman’s entry into 
the compound was made with the object 
of intimidating, insulting or annoying the 
absent Superintendent of Police or any 
other person. I consider that to be a 
decision upon those facts and not a 
general decision that in no circumstances 
can an absent possessor be annoyed even 
if facts exist from which such an inference 
may be drawn. On the contrary, another 
of the decisions cited to support of this pro¬ 
position, Emperor v. Moti Lai (2) contains 
observations which are to the opposite 
effect. In that case there wore two rival 
claimants, A and B, to some immovable 
property, including a certain shop. A had 
let the shop to a tenant who had left it. 
On the same day, before the lessor A 
could himself take possession, B entered 
the shop ; and the question was whether 
that was criminal trespass. In the course 
of their judgment the learned Judges say: 

“First of nil it is to be remarked that intimi¬ 
dation, insult or annoyance can in moat cases 
arise only if the promises are iu fact in the 
notual physical possession of somebody, as, for 

Tib 1 Weir I518. „ ' 

(2) A. I. R. 1925 All. 540=88 I. C. 1049=47 

All. 855. 


instance, the actual owner, his wife, servant* 
agent, licensee or other person. They are at all 
events results which more naturally follow 
when premises are occupied than when vacant,” 

The actual result of the case was that 
the Court held that the entry was a bona 
fide one for the purpose of asserting his 
title. But the observations above set; 
forth show that it is unnecessary for a; 
possessor to be always present upon his 
property in order that he may he annoyed 
by a trespasser ; on the contrary it was 
recognized that the actual owner need 
not be there : his wife, servant, agent,! 
licensee or other person may be there. Ib 
so, why should any human being be 
actually present ? Indeed, if that were 
the case, no person in possession of pro¬ 
perty could leave the property without 
the risk of some trespasser or intruder 
entering upon his premises and going seot- 
f*ee upon the allegation that there was 
nobody to annoy. The learned Judges in 

the case cited merely observed : 

“They (intimidation, insult aud annoyance) 
are at all events results which more naturally 
follow when premises are occupied than when 
vacant.” 


In my opinion that stands to reason. 
Can it be pretended, if a man in Madras 
locks his house and goes for a walk to the 
beach, and comes back a few hours or 
minutes later, that anyone who enters 
his house in his absence in circumstances 
from which intention to annoy may be 
otherwise drawn, cannot be guilty of 
criminal trespass because he was absent ? 
The proposition has only to be so stated 
to show how absurd the result will be if 
that were the law. The only other case 
relied upon was the Full Bench deci¬ 
sion in Vellappa v. Blieema Bow (3). That 
was not a decision on this point at all. 
All that was decided there was that the 
essence of an offence under S. 441 is the 
intention to commit an offence : to inti¬ 
midate, insult or annoy. It was held 
that it was not sufficient to prove that 
the offender know that his act was calcu¬ 
lated or likely to cause annoyance, insult 
or intimidation. That is not the question 
here, that question as stated having 
been actually found. I therefore think 
that the fact that P. W. 5 was absent 
when the petitioner entered upon the 
land, and that only the lessor came to the 
spot on hearing of the petitioner’s acts in 
order to prevent his doing so, is not enough 
to exonerate the petitioner fr om the in- 
(3) [1918] 41 Mad. 156=19 Cr. L. J. 162=43 
I. C. 578 (F.B.). 
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tention to annoy the lessee. The convic¬ 
tion therefore was right. 

In deciding as to the sentence, in my 
opinion, a fine of Rs. 100 is far too exces¬ 
sive in a case of this kind. The 'dispute 
was between a person and his brother’s 
widow ; and there was no necessity to 
visit this petty offence with such a heavy 
fine. The sentence will be reduced to a 
line of Rs. 20; in default, one week’s 
simple imprisonment. The rest of the 
.fine, if paid, will be refunded. 

-P.R.S./b.V. Order accordiugly. 

A. I. R. 1931 Madras 233 (1) 

Jackson, J. 

Subramania Maistry and another —Ac¬ 
cused—Petitioners. 


r. Emperor Madras 233 

by Devadoss, J., in In re Chockalinga 
Pandaram (l). In Nurudin Sheikh 
Adam v. Emperor (2) the substance 
of the defence evidence was not even at¬ 
tempted to be given. In the circum¬ 
stances I am not prepared to interfere. 
Where a case is hotly contested it is 
questionable whether a Magistrate is well 
advised to try it summarily. 

The petition is dismissed. 

P.R.S./b.V. _ Petition dismissed. 

(1) A. 1. R. 1928 Mad. 597=109 I. C. 897=29 
Cr. L. J. 625. 

(2) A. I. R. 1928 Pom. 433=112 I. C. 221=29 
Cr. L. J. 1005. 

A. I. R. 1931 Madras 233 (2) 

Wallace and Jackson, JJ. 


» • 

Nachiar Ammal —Complainant—Res¬ 
pondent. 

Criminal Revn. Case No.'580 of 1930, 
and Criminal Revn. Petn. No.539 of 1930, 
Decided on 27th November 1930, against 
the judgment of Joint Magistrate, Serma- 
devi, D/- 1st April 1930. 

Criminal P. C. (1898), S. 264 (l)-Court 
ha6 discretion in mode of recording evidence 
—Case hotly contested—Magistrate should 
not try it summarily. 

As the Court is not required under S. 264 (1) 
to record any ovidence at all, therefore there is 
no test by which the substantiality of its record 
can be gauged, and hence, whether the substance 
of cvidenco in S. 2G4 <1) must be such a com¬ 
plete summary of the evidence as to afford mate¬ 
rial for appeal, or merely a statement of the evi¬ 
dence which the Court thinks substantial, is a 
matter that rests with the Court, Where a case 
is hotly contested it is questionable whether a 
Magistrate is well advised to try it summarily : 
A. I. R. 1928 Mad. 597 and A. I. R. 1928 Bom. 
433 - R -f- [P 233 C 1] 

K. V. Ramacliandra Ayyar —for Peti¬ 
tioners. 

T. M. Ramasivami Ayyar —for Respon¬ 
dent. 

Public Prosecutor -for the Ci •own. 

Order. The point raised in this peti- 
ion is whether the substance of the evi¬ 
dence in S. 264(1), Criminal P.C., must be 
such a complete summary of the evidence 
as o afford material for appeal or merely 
a statement of the evidence which the 
Court thinks substantial. Considering 
that the Court is not required to record 
any evidence at all, and that therefore 
there is no test by which the substantiali¬ 
ty of its record can be gauged, I think it 
is light to assume that the matter rests 
wi th the Court. This is the view taken 


Kappinaiah and another —Prisoners— 
Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 36 of 1930, De¬ 
cided on 26th March 1930, against sen¬ 
tence passed by Addl. Sess. Judge, Coim¬ 
batore Division, in Case No. 145 of 1929. 

(a) Evidence Act (1872), S. 32—S. 32 re¬ 
fer* to actual cause or transaction resulting 
in death Woman ravished committing sui¬ 
cide three days later—Her statement is not 
admissible under S. 32. 

Section 32 refers to actual cause of death, or 
to the transaction resulting in death. If a 
woman is raped and decides three days later to 
commit suicide, the rape is not the cause of her 
death or transaction resulting in death, though 
it may be the contingent motive. A statement 
made by the woman to her mother-in-law im¬ 
mediately after the rape does not become ad¬ 
missible under S. 32. [P 234 C 1] 

(b) Evidence Act (1872), S. 6-Statement 
by woman immediately after she is ravished 
is not admissible under S. 6. 

m _ _ . a woman iminediatelv 

after she had been ravished does not form part 

of the res gestae and is inadmissible in ovidence 
under S. 6. A mere narrative of past cannot 
explain an act. [p 234 C 1] 

(c) Evidence Act~(l872), S. 8—S. 8 covers 
relevancy of conduct—Complaint by woman 
ravished—Terms in which complaint is made 
are relevant as conduct but not relevant as 
direct proof of the act. 

Section 8 covers the relevancy of conduct. If 
the conduct of a woman who has been ravished 
is such that she lodges a complaint, then that 
conduct is relevant and the terms in which the 
complaint was made are relevant as conduct but 
they are not relevant as direct proof of the act. 
The particulars of the complaint may so far as 
they relate to the charge against the prisoner, 
lie given in evidence not as being evidence of 
facts complained of but as evidence of the con¬ 
sistency of tho conduct of the woman with the 
story told by her in the witness box and as 
negativing consent on her part. [P 234 C 1, 2) 
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Statement- made by a woman immediately after 
she has been ravished is not admissible in evi¬ 
dence under S. 8 when the statement cmnot be 
Proved due to the woman not going into the 
" it ness-box. tp 234 C 2] 

K. S. Jayarama Aiyer and G. Gop.ila- 
swami —for Appellants. 

Public Prosecutor —for the Crown. 

Judgment.—The two appellants have 
been sentenced to five years rigorous im¬ 
prisonment and to 12 stripes each for 
committing rape. Basuvi, the woman 
whom they are said to have raped on 26th 
August 1929, was found drowned on 30th 
August 1929 in a neighbouring canal. 

Therefore she has not given evidence 
and a preliminary question of law arises 
whether her statement to her mother-in¬ 


law P. W. 2, made shortly after the 
alleged departure of the two accused 
from her bedroom on 26th August 1929 
is admissible in evidence. The learned 


Judge holds that it is admissible 

“not only under S.32 (1), Evidence Act, as relat¬ 
ing to the cause of her death; but also under Ss. 
band 8 oPtho Act,” 

an observation which argues little atten¬ 
tion either to fact or law. 

The woman is said to have been raped 
Ion Monday and was alive on Thursday 
morning and so S. 32 can have no ap¬ 
plicability. That section refers to the 
actual cause of death, or to the transac¬ 
tion resulting in death. If a woman is 
raped, and decides three days later to 
commit suicide the rape is not the cause 
'of her death or transaction resulting in 
her death, though it may be the contin¬ 
gent motive. Then her statement could 
only be relevant under S. 6, if it is so 
•connected with her rape as to form 
'part of the same transaction is one of 
iwhat are known as the res gestae. Taylor 
•offers as the best general idea of what is 
meant by res gastae everything that may 
fairly bo considered an incident of the 
event under discussion and proceeds to 
lay down that a mere narrative of a past 
occurrence cannot explain an act. The 
leading case upon statements made after 
ravishment is Regina v. Lillyman (1), 
and there it is assumed at the very 
outset that such a statement is no part 
of the res gestae: p. 170. 

As regards S. 8, it must be borne in 
mind that section covers the relevancy 
•of conduct. If the conduct of a woman 
|wh o has been ravish e 1 is such that she 

(1) [1896] 2 Q. B. 1G7=65 L. J. M. 0. 195=74 
L. T. 780=18 Cox. C. C. 846=44 W.R. G54 
=60 J. P. 530. 


lodges a complaint, then that conduct is 
relevant and the terms in which the com¬ 
plaint was made are relevant as conduct? 
but they are not relevant as direct proof 
of the act. There is no reason to suppose 
that here the statutory law of India do-, 
parts from the Common Law of England 
and the point is clearly stated in ReginaX 
v. Lillyman (l): 

“tho particulars of the complaint may so far as 1 
they relate to the charge against the prieonor, 
be given in evidence, not as being evidence of the 
facts complained of but as evidence of the con¬ 
sistency of the conduct of the prosecutrix with 
the story told by her in the witness-box and as{ 
negativing consent on her part.” 

Therefore if she does not go into thel 
witnessbox there is nothing to confirm or 
corroborate and the statement or com¬ 
plaint cannot be proved. S. 8 does not 
render it admissible. 

Mukkadi Gowda, P. W. 1, had often 
told his master D. W. 1, that his wife 
was a loose woman and he wanted to get 
rid of her. He was even saying this in 
August 1929. On 26th August he was 
away from home leaving only women in 
the house, his wife Basuvi, his mother 
Rachi, P. W. 2. and his aunt Sidhi,. 

P. W. 4. 

Rachi heard Basuvi cry out’ “Ayyo,. 
appa” at about midnight and taking a 
light went out and talked with one 
Chikkamalla P. W. 6, whom she found 
waiting outside. Chikkamalla told 
her that he had been hired by the 
two accused to cut firewood and they 
had left him outside while they went 
into her house. Rachi says that she 
herself saw the accused running away; 
probably at most she saw persons run¬ 
ning away and concluded from what 
Chikkamalla told her that she had seen, 
the accused. She then went to Basuvi 
whom she found quite naked. She does 
not say that she noticed any kind .of in¬ 
jury upon her. Then she went back 
to bed and slept soundly. The aunt, P. 

W. 4, tells the same story. 

At sunset on the 28th, Makkai Gowda 
returned home and heard from liis wife 
that she had been raped. He went to 
two leaders of the caste but found them 
out and spent that night with his wife 
leaving her early next -morning. He 
returned at 9 a. m. to find her gone. On 
the 30th her body was found in the canal. 

He reported this to the headman but said 
nothing of tho rape. The Sub-Inspector 
P. W. 11. came to tho place at 2 p. m. 


I 
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on the 30th receiving the headman's re¬ 
port E<. D that a body had been found. 
Apparenly the story of the rape first 
came out at the inquest but he has been 
asked nothing about it and there is no 
first information report. 

The doctor, P. W. 3, held the post 
mortem on the morning of the 3lst. The 
body was badly decomposed and he 
thinks decomposition must have set in 
on the 27th or 28th or even earlier. If 
Basuvi died on the 29th the medical 
evidence is at variance with the fact. 
The lips of the vagina were scratched and 
the vulva badly contused which might 
have been caused by rape. There were 
bruises on the loft cheek and temple and 
the eye was inflamed. He could not give 
the cause of death. 

Accused 2 was found to have some 
scratches on his penis, but that is not 
evidentiary. 

This evidence does not warrant a con¬ 
viction. If Basuvi was lacerated and 
bruised on the 20th, the other woman 
would presumably have heard of it. 
VV hen they were roused they were more 
interested in learning from Chikkamalla 
what persons had been visiting Basuvi 
that night than in going to her assistance. 
As they both went back to bed and to 
sleep theyjevidently did not think much of 
it nor did Makkidi Gowda regard it as a 
matter for public complaint. But this 
was a flagrant instance of his wife’s 
misconduct and ho probably beat her 
which would account for her black 
eye. If as suggested the accused were 
stifling the cries of a virtuous woman the 
injuries should have been nearer the 
mouth. After encountering her husband 
she may have drowned herself or she 
may have been killed and thrown into 
the water. The only reliable evidence 
against the accused is that of the one 
man who says that they left him outside 
and his story is quite consistent with 
the theory that they visited Basuvi 
with her consent and wore not raping 
her. They may have treated her with 
more Violence than she relished but there 

was nothing she thought worth showing 

to the other women. In fact the evi¬ 
dence is that when they came in she was 
careful to conceal her private parts 
v . W. 2). If tho learned Judge had seen 
tho significance of this circumstance 
combined with the fact that the other 
women wore not upset, and the husband 


thought it no matter for public com* 
plaint, and if he had not misdirected 
himself on the law, ho would probably 
have agreed with the assessors who were 
unanimous for an acquittal. Their opi¬ 
nion must be upheld. The accused am 
acquitted. 

R.M./r.K. Accused acquitted , 
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Pandalai, J. 

liamaswami Reddy — Accused—Peti¬ 
tioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Case No. 822 of 1929, 
(Criminal Revn. Petn, No. 736 of 1929). 
Decided on 18th February 1930, against 
order of Sub-divisional Magistrate, Koil- 
patti, D/- 23rd September 1929. 

penal Code (1860), S. 406—Property in 
respect of which criminal breach of trust 
can be committed must be property of some 
person other than accused. 

Where the accused is the legal owner of a pro¬ 
note, though the proceeds of the’note are agreed 
to be used by him in a particular way there 
can be no entrustment and therefore no breach 
of trust, merely because, the owner of tho pro¬ 
perty repudiates his obligation or commits other 
breach of contract in respect of it. It is no more 
than a breach of contract. 

The property in respect of ' which criminal 
breach of trust can bo committed must be the 
property of some person other than the accused 
or the beneficial interest in or ownership of it 
must be in some other person and the offender 
must hold such property on trust for such other 
person or in some way for his benefit : Per Fox 
C. J., 17 I. C. 824, Rel. on. [P 235 C 2,P 236 C 1} 

V. E. John—[or Petitioner. 

Public Prosecutor— for the Crown. 

V. L. Ethiraj —for Complainant. 

Order.— From tho facts stated by the- 
Subdivisional Magistrate, it is clear that 
the appellant was not, as indeed he 
could not be, entrusted with the pro¬ 
missory note in question, because he was- 
upon the arrangement, in pursuance of 
which the note was taken in his name 
and given to him, not a mere name-lender 
but the holder of the note entitled to- 
sue on it, and realize the amount due 
under it subject, of course, to tho obliga¬ 
tion to pay oil the lessees before or after 
such realization. In short the appellant 
was the legal owner of the note, though 
the proceeds of the note were to be used 
by him, in a particular way to pay off 
the lessees or reimburse himself if he had' 
previously paid the lessees. 
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There can be no en trust ment and 
itherefore no breach of trust in such cases 
merely because the owner of the property 
repudiates his obligations or commits 
other breach of contract in respect of 
them. The property, in respect’of which 
criminal breach of trust can be committed, 
must be the property of some person 
other than the accused or the beneficial 
interest in or, ownership of it must be in 
some other person, and the offender must 
hold such property on trust for such other 
person or in some way for his benefit : per 
Fox, C. J., Nga Po Seik v. Emperor (l). 
In this case the note was taken in the 
appellant’s name because he offered to 
indemnify the lessees against demands 
by the lessor Valliammal and in order to 
secure himself against personal loss he 
took a promissory note from Valliammal’s 
relatives, the intention being of course 
that in case Valliammal proceeded against 
the lessees on the lease, the appellant 
could jn-oceed against the maker of the 
note on the note and recover the amount 
and with it indemnify the lessees or re¬ 
pay himself if he had already paid them. 

The appellant’s denial of the existence 
iof the note or statement that he had 
returned it to the maker or his repudia¬ 
tion of his liabilities under the contract 
of indemnity .were thus no more than a 
breach of contract, but not a criminal 
-offence of breach of trust. 

The conviction is set aside and the fine, 
jf paid, will be refunded. 

P.R.S./b.V. Conviction set aside. 


.(1) [1912] 13 Cr. L. J. 888=17 I. C. 824 
(F.B.). 
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Pandalai, J. 

( Kolli ) Satyanarayana Clioudhari — 
Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Case No. 458 of 1930, 
♦Criminal Revn. Pdtn. No. 425 of 1930, De¬ 
cided on 11th August 1930, against order 
,of Dist. Magistrate, D/- 10th July 1930. 

Criminal P C. (1898), S. 144-In pawing 
•order under S. 144, it should be shown that 
til was necessary in interests of public peace 
— Likelihood of disturbance must be rea¬ 
sonable and proximate. 

It is quite legal to prohibit the wearing of 
Gandhi caps or the carrying of any symbols by 
an order under 8. 144, if they amount to parti- 


1931 

cipation in or encouragement of revolutionary 
propaganda or'any movement, e. g. civil disobe¬ 
dience movement, calculated to paralyze the ad¬ 
ministration. But before such an order is passed, 
it should be shown by evidence which a reason¬ 
able mind may accept as satisfactory that it was 
necessary to pass such an order in the interests of 
the public peace. A reasonable connexion must 
be established between the act prohibited and the 
apprehended danger which, it is feared, will lead 
to disturbance of public peace. The likelihood 
of such disturbance owing to the act prohibited 
must be a reasonable and proximate one, and the 
connexion between them must not be merely 
speculative or distant. [P 335 C 2 ; P 336 C 2] 

When an cx parte order under S. 144 is called 
in question under Cl. 4 of that section the 
normal procedure should be for evidence to be re¬ 
corded in the usual way by examination and 
cross-examination of witness in open Court. 
Such a proceeding is a judicial proceeding : 
A. I. R. 1930 Mad. 242, Ref. [P 238 C 1] 

T. Rangachariar, V. Govindarajachari, 
A. Lakshmayya and B. T. 31. Raghava- 
chari —for Petitioner. 

Advocate-General and Public Prosecu¬ 
tor —for the Crown. 

Order .—This is a petition to revise an 
ex parte order under S. 144, Criminal 
P. C., made by the District Magistrate of 
Guntur on 20th June 1930,prohibiting the 
public from wearing Gandhi caps in any 
place frequented by the public within the 
limits of the Guntur Municipality and a 
radius of five miles therefrom for a period 
of two months and an order passed by the 
same Magistrate on 10th July refusing to 
rescind the first order on a petition by 
the present petitioner dated 2nd July 
1930. 

The circumstances in which the ex 
parte order came to b9 passed are as fol¬ 
lows: On 14th June the District Magis¬ 
trate passed two orders under S. 144, in 
view of the civil disobedience movement, 
one prohibiting processions of more than 
four persons and public meetings in 
Guntur and the other directing the volun¬ 
teers to leave the Sibiram. On the 15th, 
as the volunteers did not leave the Sibi¬ 
ram, it was raided and captured and the 
volunteers dispersed. During the next two 
days the police were patrolling the streets 
to see that the orders were obeyed and 
that the volunteers, who were mostly not 
natives of Guntur, left the place. Com¬ 
plaints arose that the police on those 
days tried to prevent people wearing 
khaddar dress and Gandhi caps on the 
roads and were molesting those that did so. 
On the 18th ten inhabitants of Guntur 
including the President of the Disfcriob 
Board, the present and former Chairman 
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of the Municipality and other respectable 
persons, presented to the District Magis¬ 
trate a written representation complain¬ 
ing of molestation by the police of people 
wearing Gandhi caps and khaddar and 
asking for protection. At their request 
they were granted an interview by the 
District Magistrate on 18th. As the re¬ 
cord in this case did not contain an autho¬ 
ritative account of what transpired at 
this interview I called for a report from 
the District Magistrate. He has submit¬ 
ted a confidential communication. One 
only of the deputationists was able to 
vouch for the accuracy of the complaints 
from his own knowledge. Another mem¬ 
ber of the deputation (apparently on be¬ 
half of all) asked whether the people 
might wear khaddar and Gandhi caps. 
The District Magistrate said they might 
but must take the risk of being confused 
with the volunteers who were going about 
with their usual badges, and that the 
volunteers would not be allowed to re¬ 
main in the town any longer. The depu¬ 
tationists requested the District Magis¬ 
trate to speak to the District Superinten¬ 
dent of Police to which the District 
Magistrate said he had already done so. 
In fact the District Magistrate had al¬ 
ready urged the District Superintendent 
of Police to see that his men kept within 
the law. The deputation naturally un¬ 
derstood that there was nothing illegal in 
merely wearing khaddar or the Gandhi 
cap and that the District Magistrate had 
already taken steps to prevent molesta¬ 
tion by tho police for wearing such dress. 
The only practical inconvenience for 
people so dressed was of being mistaken 
by the police for volunteers who were re¬ 
quired to leave tho place as most of them 
were strangers at Guntur. 


The deputation having got the District 
Magistrate's assurance of protection from 
unlawful molestation thought it proper in 
order to allay public excitement to in¬ 
timate tho fact to the people who were 
making complaints of molestation and 
ordered a handbill in the following terms 
tobe printed in a local press : 

♦ n u- n r we . nt to tho Collector today and 
tola him about the conduct, of tho police, he told 

us that he would t ike proper steps to see that the 
police do not molest volunteers or other resi- 
donts of the town lor merely wearing khaddar 
or tho Gandhi c»ps, ’ 


Then follows Ihe names of the de¬ 
putationists. The police came to know 
that this handbill was beingprinted with 


a view to its circulation. They there¬ 
upon went to the press and seized all the 
copies before any could be circulated and 
immediately made an application to the 
District Magistrate stating as follows: 

“There was information that about nine 
people of Guntur approached the District Magis¬ 
trate, Guntur, and made allegations against the 
police and that the District Magistrate did not 
believe them. To incite the public to gradually 
defy the orders under S. 144, Criminal P. C.\ 
issued by him on 15th instant, these people sent 
a notice to the Vani Press for printing and to. 
give them a number of copies for publication in. 
Guntur town. These notices contain falsehood) 
carefully and cunningly worded. The publica¬ 
tion of these notices in Guntur town may load 
to breach of peace and public tranquillity. I 
produce a copy of the notice. I want an order- 
under S. 144, Criminal P. C., issued prohibiting; 
the wearing of Gandhi caps by the public in, 
general in Guntur town and within five mi lea 
of its boundary.” 

Thereupon the District Magistrate 
passed tho order in question which is as 
follows : 

“Whereas the public tranquillity has been dis> 
turbed by the civil disobedience movement and 
wearing of the Gandhi cap is a symbol of gym? 
pathy with that movement and whereas informa¬ 
tion has been laid before me that a notice is 
about to be issued to the public in general which, 
will have the effect of inciting them to wear 
Gandhi caps and (so) disturb the public tranquil¬ 
lity, I . . . . District Magistrate, consider that 
immediate prevention is dcsinble and direct 
every member of the public in general do abstain 
from wearing a Gandhi cap when in any place 
frequented bv the public within the limits of 
Guntur Municipality and a radius of five miles 
therefrom for a period of two months from this 
date.” 

The petitioner, an advocate and Secre¬ 
tary of the Bar Association of Guntur,, 
purporting to act in pursuance of a reso,. 
lution of that body, petitioned the Dis¬ 
trict Magistrate on 2nd July under S. 144- 
4) to rescind the above order, stating 
that the handbill mentioned in the order 
was not an incitement to commit any 
illegalities at all, but only intimation of- 
the fact that the District Magistrate him¬ 
self had promised to protect the people- 
against molestation for wearing Gandhi 
caps and khaddar, that there was neither 
imminent nor in fact any danger of any 
breach of the peace or of the public tran¬ 
quillity by reason of the people wearing- 
Gandhi caps; that the public had a right 
to wear what dress they liked and that 
the order was an unwarranted inter¬ 
ference and not being justified by any in¬ 
terest of the public peace should be re¬ 
scinded. When the petition came on 
for hearing, no witnesses were examin¬ 
ed at all, but the petitioner was ak 
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lowed to file on 8th July an aifi- 
davit setting out more fully the con¬ 
tents o f his petition. It referred to .the 
representation of the deputation and the 
petition put in by them and asked that 
it might be exhibited in the case. It 
denied the allegation in the first infor¬ 
mation report by the police that the Dis¬ 
trict Magistrate, in the interview the 
deputationists had withhim, said that their 
representations were all false; it denied 
the allegation of secret meetings in the 
houses of people to concert measures to 
throw obstacles in the way of the police 
and concluded by stating that the hand¬ 
bill proposed to be circulated only stated 
the fact which was true, that the District 
Magistrate had assured the deputation of 
protection from illegal molestation for 
wearing Gandhi caps and khaddar dress. 
•On the other side the police through the 
Public Prosecutor contented themselves 
by tiling a memorandum of objections. 
iNot even an affidavit was filed. The 
memorandum of objections stated that 
the petitioner had no locus standi, to move 
the Court as he was not a person aggrie¬ 
ved by the order and it ended by the 

surprising statement that: 

J ‘on the me;its of the case it is not proposed to 
•make any reply as tho application is manifestly 
•unsustainable.” 

On t hese materials, the District Magis¬ 
trate passed his order of 10th July de¬ 
clining to interfere. 

Before proceeding further, I think that 
when an ex parte order under S. 144 is 
called in question under Cl. (4) of that 
section, the normal procedure should be 
for evidence to be recorded in the usual 
way by examination and cross-examina¬ 
tion of witnesses in open Court. The 
proceeding is a judicial one: Muthuswami 
v. Thangammal (1); and though I am not 
aware of any provision in the Criminal 
Procedure Code prescribing tho mode of 
taking evidence in such an enquiry it is 
■ desirable whenever possible to adopt the 
normal procedure. The learned Advocate 
General conceded that the normal pro¬ 
cedure of recording evidence in open 
Court should ordinarily be adopted. But 
he stated that in this case no evidence 
had been shut out. The difficulty in this 
part of the case, is that on the crucial ■ 
point, namely whether the wearing of 
Gandhi caps has any reasonable con¬ 
nexion with disturbance of the p e ace or 
117X1. R. 198J Mad. 242=121 1. 0. 883=81 
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public tranquillity, the order entirely 
rests on statements contained in itself 
which there is no means of testing by the 
evidence. The main point is whether 
there was any such urgent apprehended 
danger as called for action under the sec¬ 
tion and, if there was, whether the act 
prohibited, namely the wearing of Gandhi 
caps, was such as was likely to prevent 
or tended to prevent the threatened dis¬ 
turbance of public tranquillity. The 
Magistrate first considers as the main 
question whether the Gandhi cap is part 
of the ordinary dress of the people. He 
may have been misled into thinking that 
this was the main question by the con¬ 
tention of the petitioner before him that 
the Gandhi cap was the ordinary dross 
of the people. The Magistrate came to 
the conclusion that in that part of the 
country the Gandhi cap was not the ordi¬ 
nary dress of the people but had become 
general among the followers of Mr. 
Gandhi for about ten years. As he puts it, 
it showed that the wearer wasi interested 
in something in which Mr. Gandhi was 
interested. To that extent I agree with him 
but when he goes on to say that because 
the Gandhi cap shows sympathy with 
something in which Mr. Gandhi is interes¬ 
ted, and because Mr. Gandhi is now in¬ 
terested in the civil disobedience move¬ 
ment, the wearers of Gandhi caps are 
also sympathisers with the civil dis¬ 
obedience movement, I must with respect 
disagree. The question is really one of 
general knowledge and this Court is as 
much in a position to know matters of 
general knowledge as the lower Court. 

It is impossible' for me to say that 
at the present day people who wear 
Gandhi caps may be inferred therefrom 
to be supporters of the civil disobedience 
movement. Such an inference would be 
an injustice to those numerous persons 
who have been wearing that cap as a . 
mark of sympathy with Mr. Gandhi’s 
views from a time long anterior to the 
civil disobedience movement. For, it is 
well known that Mr. Gandhi is interested 
in several other things than the civil 
disobedience movement which have or 
ought to have no connexion with it, for 
instance, elevation of the depressed clas¬ 
ses, prohibition of child marriage, en¬ 
couragement of Indian industries and 
temperance. It is unjust to those who 
take an interest in Mr. Gandhi’s harmless 
activities to impute to them sympathy 
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with the civil disobedience movement 
because they wear Gandhi caps. Finally 
the representation by the deputation of 
ill usage by the police of wearers of 
Gandhi caps and the District Magistrate’s 
opinion that people might wear such caps 
provided that they did not mind the risk 
of being mistaken for volunteers and his 
warning to the police to keep within the 
law, all show that on 18th June tho 
Gandhi cap was not in the opinion of the 
DistrictMagistrate an emblem of the civil 
disobedience movement. 

What then was the urgently apprehen¬ 
ded danger ? From tho order as first 
issued, it would appear as though the ap¬ 
prehended danger was the wearing of 
Gandhi caps by tho people of Guntur. 
Obviously the danger intended by the 
section is a danger to the public tran¬ 
quillity. ,It is dillicult to see how the 
wearing of caps was in the circumstances 
in itsolf a danger to public tranquillity. 
The Magistrate explains that in the order 
originally issued the word “so” was by 
a clerical error omitted before the word 
disturbed.” When the omission is sup¬ 
plied he says that the intention of the 
order is clexr. I do not see how the ad¬ 
dition of the word ‘ so” supplies the 
missing link unless we are to suppose, as 
apparently the Magistrate was of opinion, 
that the wearing of Gandhi caps was it¬ 
self a disturbance of the public tranquilli¬ 
ty. It seems to mo that the order discloses 
confusion of thought by identifying dis¬ 
turbances of the ‘peace or tranquillity 
which i3 tho apprehended danger, with 
the act or acts which aro to be forbidden 
as a means of preventing the danger. In 
short, tho order does not disclose any 
danger to the public peaco itself unless 
we are to suppose that tho wearing of 
caps became on 20th June an indication 
of danger to public peace or tranquillity. 
If on the 18th tho wearing of these caps 
was permissible and the only danger was 
to thoo.ap weai 'ers themselves of the police 
mistaking thorn for volunteers, how did 

the caps become on the 20th a danger to 
the public peace ? 

J 1 , 1 , 0 m °|* im Ppi'fcant point in the case is 

whether the prohibition of tho cap was 

necessary m tho interests of peace in the 
sense that it was likely to prevent or 
tom to prevent the disturbance of the 
public tranquillity.'On this point, I adopt 
the learned Advocate-General’s words 
when he said that the real test to see 


whether the present order was justified 
or not is to find out whether the act, be 
it lawful or unlawful, was likely to lead 
to a breach of the public tranquillity. 
On this point, the learned advocate for 
the petitioner has subjected para. 5 of the 
Magistrate’s order of 10th July to a 
searching and rigorous criticism. Ho 
argues that instead of founding himself 
on probabilities the Magistrate has relied 
on surmises in trying to establish a con¬ 
nexion between the Gandhi caps and pub¬ 
lic tranquillity. I do not agree with the 
advocate’s criticism that the object of the 
order was political. There is no reason 
to regard the object of the order as other¬ 
wise than what it should be, but that is 
not enough. It must bo supported on sub¬ 
stantial grounds. Tho substance of the 
criticism is that an act prohibited under 
S. 144 must only be so prohibited if it is 
likely to prevent obstruction, etc., or dis-* 
turbance of the public tranquillity etc. 
Now this likelihood or tendency must in 
my opinion be a reasonable or proximate 
one. It is not enough to say that by 
stretching several possibilities one after 
the other it is possible to establish a con¬ 
nexion of cause and effect between tho! 
act prohibited and disturbance of the 
public tranquillity. That connexion must 
not be merely speculative or distant. 
The question whether in each particular 
case the case falls on one side or 
the other is one eminently of sound 
judgment and no rules can be laid 
down for its exercise. Where there 
are special facts relating to a particular 
locality as to which the local authority is 
the best judge the opinion of that autho¬ 
rity will not easily be disturbed; but 
where there are no special circumstances 
and the matter is one of general impres¬ 
sion the absence of any near or reason¬ 
able connexion between the prohibited act 
and the supposed danger to public tran¬ 
quillity will be a ground upon which this 
Court is bound to act. The order of the 
Magistrate shows that the connexion bet-! 
ween the Gandhi caps and the civil dis-i 
obedience movement which disturbs pub-j 
lie tranquillity is only a distant and pos-j 
sible one and not a near and probable 
one. He says that “a sudden increase in 
symbols of sympathy,” by which he moans 
caps 

“with a movement which had just had a serious 
set baok could have no other effect than to ussist 
the movement.” 
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If the so called increase in cap wearers 
was due to the alleged interference by the 
police, which had temporarily diminished 
the number, becoming known to be un¬ 
authorized, there would be really no in¬ 
crease at all, but those people who had 
been accustomed to wear the caps before 
the interference would again do so as if 
they had not been interfered with. Then 
the Magistrate refers to the general 
features of the civil disobedience move¬ 
ment throughout India as being very 
upsetting to the public tranquillity. I 
think the petitioner’s criticism is just 
that this has little to do with the case 
because the state of affairs at a distant 
place like Peshawar can have very little 
effect upon what is done at Guntur. Then 
the Magistrate says that 


"the ways are numerous aud it is impossible to 
siy exactly in what way it would have worked if 
this order had not been passed.” 

It was argued for the petitioner that, if 
the Magistrate was unable to say what 
the consequences would be, ipso facto it 
showed that there was no need to act 
because it has to be shown that a distur¬ 
bance of the public tranquillity was immi¬ 
nent; but understanding the Magistrate 
to mean that unknown dangers which it 
was impossible to define were looming 
ahead, that again leaves the matter so 
'uncertain that it can hardly bo made the 
occasion for a general order like the pre¬ 
sent preventing people from wearing caps 
of a particular kind. Then the Magis¬ 
trate refers to offences in pursuance of 
the movement by which ho means no 
doubt offences committed throughout 
India. This is open to the same remarks 
as above. Then he refers to the demoli¬ 
tion of a temple in the town of Guntur 
on 15th June. This is rather an embar¬ 
rassing reference because there is nothing 
whatever in the case to show that this 
was a part of the civil disobedience move¬ 
ment. On the contrary, I was informed 
and this was not denied on the part of 
the Crown that it was the act.of a certain 
section of Mahomodans who destroyed 
the temple in consoijuonce of communal 
ill feeling. Beading that portion of the 
order which relates to this subject as a 
.whole I have come to the conclusion that 
the Magistrate was dealing with, as he 
himself calls, possibilities and that no 
^reasonable connexion was established bet- 
Iween the act prohibited and any appre- 
Ihondod danger. 


It is of course quite legal to prohibit 
the wearing of caps or the carrying of any 
other symbols if they amount to partici¬ 
pation in or encouragement of revolu¬ 
tionary propaganda or any movement 
such as the civil disobedience movement 
calculated to paralyze the administration. 
But before such an order is passed it 
should be shown by evidence which a 
reasonable mind may accept as satisfac¬ 
tory, that it was necessary to pass such' 
an order in the interests of the public 
peace. In my opinion that has not been 
done in the case. Where that is so, an 
order like the present is more likely by 
its necessarily irritating effect to ad¬ 
versely affect the public peace than if it 
had not been passed. In such circum¬ 
stances it is the duty of this Court in the 
interests of public peace to set mattersr 
right. The order of the District Magis¬ 
trate is set aside. 

p.r.S./b. v. Revision allowed. 
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Jackson, J. 

( Nandipati) Ramireddi and another — 
Petitioners—Accused. 

Criminal Revn. Case No. 914 of 1930,. 
and Criminal Revn. Petn. No. 848 of 1930,. 

Decided on 17th December 1930. 

Criminal P. C. (1898), Ss. 439 and 435- 
Accused person must wait for his defence- 
till he is charged — if convicted his first - 
remedy is by way of appeal and not revision. 

An accused person must wait till he is cliarged- 
before ho defends himself and if he is convicted' 
his first remedy in most cases is by way of appeal 
and not by way of revision. He should not an¬ 
ticipate his defence by a petition over which a 
trial Court should not writo orders, which orders- 
also should not be allowed to-bo brought upon 
revision. [P 240 C 2] 

Judgment.—It seems that an entirely 
wrong system of procedure is developing 
in the lower Courts. Accused persons 
before they are charged and put upon 
their defence, anticipate their defence by 
petitions on which the trial Court writes 
written orders, and these are then 
brought up on revision. The procedure 
is quite misconceived. An accused person 
must wait till he is charged before he 
defends himself, and if he is convicted 
his first remedy is in most oases by way 
of appeal. At this stage there 1 is no room 
for revision. The criminal revision peti¬ 
tion is dismissed. 


P.R.S./b.V. 


Revision dismissed ► 
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Nataraja Mudaliar —Accused—Peti- 

Alt 
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fcioner. 


v, 


Devasigamani Mudaliar— Complainant 
—Respondent. 

Criminal Revn. Case No. 72 of 1930 
and Criminal Revn. Petn. No. 68 of 1930 
Decided on 21th July 1930, against judg- 
ment of Sub-divisional Magistrate, Sai- 
dapet, m Cr. Appeal No. 73 of 1929. 

(a) Criminal P. C. (1898), S. 342-Pro- 
vinons of S. 342 are mandatory and non- 
comijlianee w ,th them vitiates trial 

The provision under S. 342 as to the question¬ 
ing of the accused after the close of the prosecu- 

,8 ™ and * tor y. and non-compliance 
with it vitiates the whole trial. A strict com- 

2te? C t 0 h*«i th P rov ision should be made 

after the close of the prosecution evidence and 

the accused ,s called on to enter on his def nee. 

, acci , ,sed is questioned alter the 
exaimnation of three prosecution witnesses 
after which again a fourth prosecution witness 
is examined and a charge is framed without 

th0 accuscd - tho trial is vitia- 

afnrn ■} ,S - D0 pr °P er compliance with the 

aforesaid provision. Such irregularity cannot 
be cured under S. 537. If a fr * sh witness"^ 
prosecution is called in and examined the 
accused must again be questioned according to 

, 1 ^ hat S. o42 contemplates is the oral 
statement of the accusod, and a filine of i 

cu r tion n « S -!l te,nei?t UftCr the Cl0se of t be°prose- 
nat'ion of 1° “ n0t , tant amount to the exami- 
?ooq j SS accused under S. 342: AIR 
19 23 Mad. 009 Rel. on. [P241C2P 242 C 1 ] 

(b) Penal Code (I860), S. 379—Owner 

aCCU8e P er *°n removing trees from 
tenant s possession, of theft. 

An ownor of a house cannot accuse a person 

lZ°SJ r ZnT lh0 lenant '* po—CS 

SEA h "° “ 

y. L. Ethiraj for Petitioner. 

-f‘ ,i V % Sudevan for Pu ™<> Prosecutor 
lot the Grown. 

Refpondenf j ««« ~ for 

petition filed T by t ho a crim 1 inal revision 

conviction and Lnt aoo “ s ?‘ 1 a g a mst the 

him for an en ° e of fine i“P°sed on 

I. P. C The ™° 6 “ nder Ss ' 879 or 424, 

is that he dishonestfv'c^r the petitioner 

two trees which stood at the 1 re ™ ove( ' 

0 .the house belonging to the y 
plainant. b 8 1 fche com * 

The main contention of tho i 

counsel for tho vwt- 1 . “ 0 loarned 

— Sr—a 


accused under S. 342, Criminal P. C 
after all the prosecution witnesses were 
examined, is an illegality which vitiates 

t0 6 thT f U T u 0re ^ 00 d ° Ubta 3 

to the facts which have to he taken into 

consideration in deciding this technical 

o^ectmn. After the examination of 

f;. „ • 1 3 a °h a *'ge was framed on 

4th May 1929 and then an additional 
witness, namely. P. W. 4, was ex¬ 
amined on 28th June 1929. 4ft er - 
the examination of this additional ‘ wit¬ 
ness the Court did not question the 
accused in accordance with S. 342 Cri- 
nnnalP. C. According to Cl (l) of fh; 0 
section it is obligatory on the Magistrate 
to question the accused for the purpose 
Of enabling him to explain any circum¬ 
stance appearing in the evidence against 
him alter all tho witnesses for the pro-1 
secution have been examined and before,* 
the accused is called on for his defence.' 

This provision has been held in several 

decisions to he mandatory, and there is 
no doubt that a strict compliance with 
this provision should he made after the 
close of the prosecution evidence and he- 

Thaf^hni aa0l,sed •"‘« 8 on his defence. 
That being so, the fact that the accused 

was questioned under the aforesaid sec- 

tion after the examination of three wit- 

deemed L h K proseoution oannot be 
deemed to be a proper compliance 

w.th the mandatory provision laid down 

n the aforesaid section. Reliance has 

been placed on the petitioner's side on 

the Pull Bench decision of this High 

Court reported in Varisai liowther v 

Emperor (1). The question has been con* 

of the Pun® R 'T th ' an<1 the decision 

Ot the Full Bench is to the effect that 
oe provision in the latter part of S. 342 
Cl. 1, Criminal P. C„ directing the 
Cornt to question the accused gener* 
ally on the case is mandatoryf and 
failure to comply with the terms of the 
secBou is an illegality vitiating the trial 
and not a mere irregularity which can 
be cured under S. 537 of the Code. Tbe r 
question whether the non-compliancS 
with the strict provision of the aforesaid 
section has caused any prejudice to the 
accused or not doos not arise, as would 

appear from the decision of the Full 
Bench. ; 

It is also clearly laid down in this- 
decision that the accused should he ex- 

(1) A. I. R. 1928 Mad. 609=78 I. O. 163^94. 

Cr. L. J. 547 (F. B.). 
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amined in the aforesaid manner when 
the prosecution has finished calling the 
evidence, though he need not be so ex¬ 
amined once again after the cross-exami¬ 
nation and re-examination of the prose¬ 
cution witnesses recalled. There is no 
doubt that, if a fresh witness is called 
in and examined, tho accused must again 
|be questioned according to S. 342. The 
learned Subdivisional Magistrate, in 
dealing with this objection, seems to be 
|of opinion that the written statement 
(filed by the accused on 1st July 1929, 
after the close of the whole trial may 
jbe taken to be a substantial compliance 
|with the provisions of S. 342, Criminal 
P. C. It seems to me that this view is 
not in consonance with the express pro¬ 
visions of the Code. As far as I could 
(see, there is no provision in the Code 
except in S. 256, Cl. 2, for the accused 
to put in any written statement. What 
S. 342 contemplates is the oral examina¬ 
tion of the accused by the Magistrate 
who should put questions generally on 
the case and elicit answers from the ac¬ 
cused. There is nothing in the Full 
Bencli decision referred to above to in¬ 
dicate that the filing of a written state¬ 
ment tantaraounts to the examination of 
the accused as required by S. 342. The 
'omission in the present case of complying 
with the mandatory provision of S. 342, 
Cl. (1), Criminal P. C., must be taken to 
vitiate the trial, on the authority of the 
Full Bencli decision of this Court. It is 
not necessary to refer to the decisions of 
the other High Courts, some of which 
seem to be in conflict with the view 
•taken by the Full Bench of this Court. 
Following the Full Bench decison, I 
must hold that the trial is vitiated by 
the illegality referred to above. On this 
ground, the conviction and sentence have 
to bo sot aside. 

Even on the merits, it seems to me 
that a clear case of theft under S. 379, 
I. P. C., lias not been made out. It has 
been admitted by the complainant, 
P. W. 1, that the house and trees were 
in Murugesa Mudaliar's possession as 
tenant till his death and subsequently in 
his wife's possession. The actual posses¬ 
sion on the date of the commission of 
the alleged offonce was with the wife of 
Murugesa Mudaliar who was occupying 
it in a tenant’s capacity. The com¬ 
plainant having granted a lease of the 
.house and the treos to Murugesa Muda¬ 


liar, and the lessee’s heir having been 
in actual possession on the strength of 
the lease, it cannot be argued with any 
degree of force that possession of the 
trees in question was with P. W. 1, on 
account of his ownership. Lease gen¬ 
erally implies a transfer of an interest 
in immovable property, which is posses¬ 
sion. P. W. 1 not having been in actual 
possession of the trees in question, it is 
difficult to understand how it can be said 
that the trees were cut and removed 
from his possession. Whatever right 
P. W. 1 may have for damages against 
the person who cut and removed the 
trees, it is cffiar that no offence of theft 
was committed under the Indian Penal 
Code. If there was no theft it is still 
more difficult to understand how there 
could have been a dishonest concealment 
or removal of the timber. Even on the 
merits the conviction seems to be un¬ 
sustainable. 

In the result this petition is allowed 
and the conviction and sentence of the 
accused are set aside, and the fine, if 
levied, will be refunded to him. 

p.r.s/b.v. Revision allowed. 

Conviction and sentence set aside . 
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( Devatha ) Sriramamurty — Petitioner- 

Criminal Revn. Case No. 437 of 1930, 
(Criminal Revn. Petn. No. 404 of 1930). 
Decided on 11th August 1930, against 
order of Stationary Sub-Magistrate, Rajah- 
mundi* 3 r , D/- 14th July 1930. 

(a) Criminal P.C., (J898), S. 144— Revision- 
Proceeding* under S. 144 are subject to revi¬ 
sion by High Court. 

Proceedings under S. 144 are judicial and are 
subject to revision by High Court. Ihe person 
against whom they are instituted has a right to 
know what the information was on which tho 
Magistrate acted in order to show that it was 
unfounded or insufficient and ho is ontitled to 
get a copy of tho information on which tho 
Magistrate acted: 81 L.W. 1G, Ref. [P 244 C 1] 

(b) Criminal P. C. (1898), S. 439 —Powers 
of revision are general and cannot be cut 
down by any decision. 

The duty of the High Court is to satisfy itself 
as to tho correctness, legality or propriety of the 
order of tho lower Court and to pass such ordors 
as may be necessary. Tho powers of the High 
Court in revision as described in S. 489 are gene¬ 
ral and their generality cannot bo cut down by 
any docision: 28 Bom. 688, Ref. [P 244-U 

(c) Criminal P. C. (1898), S. 144 — High 
Court ?will interfere in revision where 
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ground* for action under S. 144 by Magis¬ 
trate are unfounded or insufficient. 

Where the elements essential to action under 
S. 144 do not upon a fair view of the evidence 
exist, the High Court will not blindly uphold 
the order of the locvl Magistrate because he has 
chosen to say that they do exist. If it is the case 
that the grounds for action as stated in the order 
are either unfounded in fact or insufficient in 
law or if it is shown that the order against the 
public as framed violates the conditions laid 
down by 8 . 141 it is the duty of the High Court 
to interfere. [P 244 C 2, P 245 C 1] 

* (d) Criminal P. C. (1898), S. L44—When 
order under S. 144 may be addressed to 
public generally stated — Public cannot be 
prohibited from putting flags on private 
houses. 

An order under S. 144 may bo addressed to the 
public generally when frequenting or visiting a 
particular place. No order can be passed against 
the public without that limitation as to place 
namely, that it must be one, whether publicly 
or privately owned, which at the time when the 
prohibition operates, the public frequent or visit. 
.They may have a right to frequent the place as 
in highways and places of public resort or thev 
may be allowed or invited to visit it as at a 
public meeting held in private premises. But 
the place must be one which is open to the public 
as such. And this.involves that the public can¬ 
not be prohibited from putting up flags in private 
houses, first because those who put up the flags 
are owners or occupants of such houses and 
second because the public as such neither fre¬ 
quent nor visit private houses. It is a misuse of 
language to call house owners who use their 
houses, members of the public for the purpose of 
this section. [p 245 C 1 ] 

T. R. Ramachandra Ayyar, G. Laksh- 
manna, P. V. Vallabhacharyulu, T. V. 
Srinivasazhari and G. Chandrasekhara 
Sastri —for Petitioner. 

Advocate-General —for the Crown. 

Order. This is a petition to revise an 
ex parte order dated 14th June 1930 made 
under S. 144, Criminal P. C. f by the 
Stationary Sub-Magistrate, Rajahmundry 
which on application dated 16th June by 
the petitioner that the Magistrate by his 
order dated 14th July declined to rescind 
The order of 14th June is as follows: 

frnm " de r r Undo . r S * 144 ’ Cri ™nal P. C: Whereas 

givei \ by tho lx>lice iL has t^en 

SK* ° ™ that in Rajahmundry the 

on the roL ,C *° ? r ° a fla8S Cll,0d national flags 
room J, ‘ d , entml a “ d other buildings is giving 

to think thatThnv" 1 * 168 an , d men °* bad character 
a wrong belief that? Sa f? ly molest them under 

tho,e rCaSble t urS bo “™ by 

the preservation nf * and , ordor and that for 

removal of such flags^neep? 11 tran 9 u »llity tho 
I. P. Mallikharjuna CT? emergent, 

Magistrate, Rajahmundry! hereby’ mnhTl 
8 . 144, Criminal P fj tl a I, v P r °hibit under 

such flags or continuing to keep them° ,Sting ° f 
budding in general and on the buUd^nHf m 

(1) Dovatha Sreeramamurthi, ( 2 ) Dr 6 y Me f? rs ‘ 
draswami, (3) B„r ra ZT'% 


Uppala Satvama and (5) Polayya Naiduof Rajah- 
mundry in particular for a period of two 
months from today, 14tli June 1930, and strictly’ 
warn and enjoin tho public of Rajahmundry 
including individual members of Congress orga¬ 
nization and Satyagraha volunteers residing in 
Rajahmundry not to take part in any such 
demonstrations or keeping such flags on their 
buddings during tho said period.” 

“The order is issued under Cl. (2), S. 144, Cri¬ 
minal P. C., as tho circumstances do not admit 
of the service of notices on the persons concerned 
in due time.” 

The circumstances in which this order 
came to be passed were these. On lOtb 
June the District Magistrate of East Go- 
daveri made two orders under S. 144, one 
prohibiting the public including certain 
named persons and other officers and 
members of Congress organizations from 
holding meetings and processions in any 
public place or thoroughfare or other 
place frequented by the public within the 
town of Rajahmundry and within a radius 
of seven miles from Rajahmundry, the 
other prohibiting one Mallikharjuna Row 
and other Congress volunteers residing 
in particular premises lrom residing there. 
These orders were passed in view of the 
campaign of civil disobedience move¬ 
ment, which had broken out in Rajahmun- 
diy and they broke up the base of opera¬ 
tions of the Congress volunteers and 

. ^ in public places 

in sympathy with them. They did not 
and could not interfere with anything 
done in private houses and buildings, for 
example, the flying of tho national flags 
in them. The authorities had no power 
to interfere with such flags but were- 
naturally dissatisfied with their being 
flaunted from housetops after they were 
driven away from the streets. On 13th 
June the police went about and succeeded 
in getting a great many of these flags 
lemoved. As no Police Officer gave evi¬ 
dence in these proceedings wo have no- 
means of knowing their own version of 
how this was done. But witness 3 for 
the counter-petitioners who was examined 
in support of tlie police and who appears- 
to he a respectable man having been an 
Honorary Magistrate speaks of the police¬ 
pulling down the flags and of himself 
closing his shop door when the police were- 
pursuing the people assembled in crowds. 
However that may be, on the morning of 
14th June, the police went to the house 
of the petitioner, a pleader and asked him 
to remove the flag from his house. He- 
refused and the police not having legal 
authority to enforce their demand with- 
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drew for the time. Later in the day on 
this becoming known, many of those 
whose hags had been removed the pre¬ 
vious day put them up again and there¬ 
fore most of the work of the previous day 
was undone. In these circumstances the 
Deputy Superintendent of Police applied 
to the Magistrate for an order under S.144 
prohibiting these flags, stating as the 
ground for action under that section that 
they gave room for certain rowdies and 
men of bad character to think that they 
can safely molest or attack the places 
where the flags were flying under a wrong 
belief that no notice would be taken by 
those responsible for law and order and 
that in the interests of peace and tran¬ 
quillity it was necessary to remove the 
flags. Thereupon the Magistrate made 
an ex parte order as above. 

The order is addressed to five named 
persons including petitioner and the 
police. On 16th June the petitioner ap¬ 
plied to the Magistrate to cancel his order 
stating that the ground for action as 
stated in the order was both untrue in 
fact and insufficient in law to justify 
action; that the flag in the petitioner’s 
house had been there several months and 
there never was any attack nor apprehen¬ 
sion of any attacks by rowdies on his or 
any other house by reason of the flag; in 
short that there was no urgent or in fact 
any apprehension of danger to the public 
peace such as to justify the order and 
that so far as the order on the public was 
concerned, it was invalid as it purported 
to prohibit them from hoisting flags on 
private houses where they do not fre¬ 
quent. 

The Magistrate held an enquiry for the 
purpose of S. 144 (4) in which -11 wit¬ 
nesses were examined on the petitioner’s 
side and three on that of the police. No 
Police Officer went into the witness box. 
Before going further I ought to say that 
the Sub-Magistrate was wrong in having 
refused to the petitioner a copy of the 
information given to him on 14th June 
land on which his order of that date was 
based. Proceedings under this section 
are judicial :!luthuswami v. Thangammal 
(l), and are subject to revision by this 
Court. The petitioner had a right to 
know what the information was on which 
the Magistrate acted in order to show 
that it was unfounded or insuffic ient. The 
"(iTXITR. 1980 Mad.' 242=121 I. 0. 838 = 3l 
M. L. J. 324=53 Mad.203 


petitioner’s advocate was therefore al¬ 
lowed access to the original by me. On 
a consideration of the evidence the Magis¬ 
trate declined to rescind his order. Hence 
this petition. 

The duty of this Court is to satisfy! 
itself as to the correctness, legality or! 
propriety of the order of the lower Court 
and to pass such orders as may be neces¬ 
sary. The powers of this Court in revi¬ 
sion as described in S. 439 are general! 
and their generality cannot be cut down 
by any decision. On this point I would 
respectfully adopt the words of Sir Law¬ 
rence Jenkins in Emperor v. Bankatram 
Lachiram (2) at p. 566 where that learned 
Judge quoting another eminent English 
Judge said: 

“This controlling power of the Court is a dis¬ 
cretionary power and it must be exercised with 
regard to all the circumstances of each parti¬ 
cular case, anxious attention being given to 
the said circumstances, which vary greatly. 
For myself I say emphatically that this discre¬ 
tion ought not to be crystallized as it would 
become in course of time by one Judge attemp¬ 
ting to prescribe definite rules with a view to 
bind other Judges in the exercise of the discre¬ 
tion which the legislature has committed to 
them. This discretion, like all other judicial 
discretions, ought, as far as practicable, to bo left 
untrammelled and free so as to be fairly exer¬ 
cised according to the exigencies of each case.” 

I have ventured to refer to what may 
be considered common knowledge in this 
Court, because the learned Advocate- 
General at more than one point of his 
address stressed the point that in consi¬ 
dering the propriety of orders under 
S. 144 this Court will not substitute its 
judgment on the facts for that of the 
lower Court which alone is responsible 
for the peace of the locality. The ele¬ 
ment of validity in this contention is that 
where the elements essential to action! 
under the section are shown to exist 
upon materials legally before the Court, 
this Court, will in exercising its powers, 
respect the opinion of the local authori¬ 
ties both as to the gravity of the danger 
and as to the steps necessary for main¬ 
tenance of peace. But this does not mean 
that, where those essential elements 
do not, upon a fair view of the evidence] 
exist, this Court will blindly uphold the 
order of the local Magistrate because he 
has chosen to say that they do exist. 
That would be toi this Court to relin¬ 
quish its function into the hands of the 
lower Courts, a course which will be as 
dangerous to the public peace. Instances 

(2) [1904] 28 Bom. 533=6 Bom. L. R. 379. 
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of such interference abound in the re¬ 
ports. If it is the case that the grounds 
for action, as stated in the order, are 
either unfounded in fact or insufficient 
in law, or if it is shown that the order 
against the public as framed violates 
|the conditions laid down by S. 144, it is 
Ithe duty of this Court to interfere. 

To take the second point first: the order 
consists of two parts, one addressed to 
five individuals, the other to the public 
generally. So far as it is addressed 
to the public generally, it is clearly 
a violation of the express terms of S. 144 
(3), which states that an order under 
this section may be addressed to the 
public generally when frequenting or 
visiting a particular place. No order 
can be passed against the public without 
• that limitation as to place, namely that 
it must be one, whether publicly or 
privately owned, which at the time, when 
the prohibition operates, the public 
frequent or visit. They may have a right 
to frequent the place as in highways 
and places of public resort or they may 
be allowed or invited to visit it as at a 
public meeting held in private premises. 
But the place must bo one which is open 
to the public as such. And this involves 
that the public cannot be prohibited 
from putting up flags in private houses, 
first because those who put up the flags 
are owners or occupants of such houses, 
and second because the public as such 
neither frequent nor visit private houses. 
It is a misuse of language to call house¬ 
owners who use their houses members of 
the public for the purpose of this section, 
and I have not been shown any instance 

of such a use of the section. The learned 

• 

Advocate-General attempted to argue 
that an order to the public may be 
valid without the limitation above men¬ 
tioned. I consider that the words of 
the statute are clearly against this con¬ 
tention. The only authority to which 
he referred was a decision, Abdul Gafur 
v. Emperor (3), which is not only no 
authority in this Court, but did not really 
•decide the point as contended. I must 
ihold that the order, so far as it is di¬ 
rected to the public, was misconceived 
and must be set aside. ' " 

So far as the order is directed to the 
petitioner himself, the objection of sub¬ 
stance is that on the materials before the 

(3) [1915] 18 O. C. 70=10 Cr. L. J. 190=27 
I. G. CTO. 


Magistrate there was no evidence of 
urgent or indeed any apprehension of 
danger of breach of the peace or distur¬ 
bance of the public tranquillity to justify 
the order. I have referred to the circum¬ 
stances that judging from the order of 
events, the application for the order 
appears to have been prompted by the 
fact that, owing to the petitioner’s refusal 
to remove his flag, even those who had 
been induced to remove it on 13th rein¬ 
stated the flags on 14th June and the 
authorities had no power to enforce 
their wish to see the flags removed. But 
the ground stated to the Magistrate, and 
stated by him in the order, was that 
hoisting of flags gave room to rowdies 
and men of bad character to think that 
they may safely molest the buildings 
carrying them under a wrong belief that 
no notice would be taken by those res¬ 
ponsible for law and order. A groat 
deal of argument was devoted on the 
petitioner’s side to the proposition that 
if there were really such a situation at 
Rajahmundry it was the duty of the 
police and the magistracy to protect the 
law-abiding persons who had flags and to 
restrain the rowdies, and not as the 
Magistrate has done to restrain law-abid¬ 
ing persons and give encouragement to 
rowdies and men of bad character. On 
the other side it was argued by the 
learned Advocate-General that under 
this section it was quite legal to restrain 
legal acts in the interests of public 
safety and therefore that, if the authori¬ 
ties had not enough resources to restrain 
the rowdies and men of bad character, 
it was proper to prohibit the provocative 
flags. I do not think it profitable to enter 
into the abstract discussion to what ex- 
tent and in what circumstances perfectly 
legal and innocent acts may have to be 
restrained in the interests of the public 
safety. For I have come to the definite 
conclusion that there is nothing in the 
evidence to support the allegation of a 
threatened attack on flag-bearing build¬ 
ings by rowdies and men of bad charac¬ 
ter. 

I have examined the evidence with care. 

If there were any such apprehension as 
alleged it is strange that no officer of the 
police who knew of it cared to go into the 
witness box. The petitioner B. W. 1 
stated that the flag had been in his house 
from 1921 and that rowdies and bad 
characters had never done any mischief. 
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He spoke to the demand of the police in remove them, he admitted he did not. 
the morning of the 14th that the flag know anyone who said so or even know 
.should he removed and his refusal and to their caste. Evidence of this character* 
its subsequent removal after the order was is worthless in view of the admitted fact- 
passed. P. W. 2 one of the persons pro- that there is no evidence whatever of any 

hibited by the order from hoisting a flag, looting of shops in Rajahmundry, owing, 

is a doctor with European qualifications to hartals or Hags. C. P. W. 2, a Maho- 

and a man who had served in the Great medan shopkeeper says that he had been 

War as temporary Captain in the seeing the flags ever since April and the* 

I. M. S. He swore that he never had a only connexion he can suggest between 

Hag either in his house or in his dis- them and attacks by rowdies is that some- 

pensary and therefore of course had none Madiga shoemakers who work in front of 
to remove. P. W. 3 the brother of one his shop said that if the shops are closed 
cf the persons, prohibited by the order on account of the advent of Swaraj they 
says that at 6 p. rn. on 13th June eight would loot the shops for which the wit- 
members of the Reserve Police came with ness reprimanded them. The witness 
lathies and bamboo sticks to their house swore that he is not aware of any looting, 
where there was a flag for five or six on account of the hoisting of the flag, 
months and threatened him and climbed to He was unable to name any of the; 
tlie flag and broke it and removed it and Madigas who are supposed to have spoken 
that no one else had molested them for as .above. They were among the sight¬ 
having the flag. P. W’s. 4 to 9 give simi- seers in the street. C. P. W. 3 was an 
lar evidence about the removal of the Honorary Magistrate and is a respect- 
flag from their houses by the police on able witness. His evidence affords pro- 
13th June and about there having been babably the best proof in the case as to- 
never any molestations from rowdies or the real reason why the flag was sought- 
bad characters on account of the flags, to be removed by the authorities and the* 
P. W. 10 is a stamp vendor who speaks clearest refutation of the theory of loot- 
to having received lathi blows when ing by rowdies and bad characters now 
standing on a pial during the flag remov- described as hungry coolies. Not only 
ing operations by the police on 13th June does he not say anything about any ap- 
and to his being under treatment for his prehension by anybody that the flags- 
injuries. The evidence on the side of the were liable to attack by bad characters- 
counter-petitioner is of three witnesses, or hungry coolies, but he describes the* 

C. P. W. 1 gives rather confused evidence meaning of the flag in vivid terms when 
about what happened before and after he says that the hoisting of the flag is 
the order under S. 144. From his evi- itself revolution. That is an intelligible* 
donee it is clear that he heard the pro- attitude. But it is not the case on which 
clamation of this order on 14th June by the order was passed and which had to 
beat of tom-tom. But he says that after bo met. The learned Advocate-GeneraL 
it no one removed the flags though in an- did not, as well he could not, on the pre- 
other place he said that in the evening sent state of the record support the order- 
after the tom-tom he did not see any on the ground that the flag is a revolu- 
flags. About the theory of molestation tionary emblem. It is sufficient to say 
by rowdies and men of bad character, his that the evidence of this witness taken* 
attempt was to show that these were as a whole shows that the apprehension 
hungry coolies who were incensed at the of danger stated in the order of the* 
frequent hartals with closing of shops Magistrate did not in fact exist, 
whenever any congressman was arrested The evidence before the Magistrate did 
and who therefore might attack the not show the existence of any urgency of 
buildings with flags which they would apprehended danger and therefore, the 
connect with the hartals. But the evi- order against the petitioner was unautho- 
donce of this and the other two witnesses rized. 

for the counter-petitioner broke down In the result, the order of the Magis- 
hopelessly on this point. Although in trate of 14th June is set aside so far as- 
one place he said he heard coolies and it is directed against the petitioner and 
others say that shops are always closed the public generally. As the Magistrate’s- 
on account of these Hags and that they order will normally expire on the 14th 
would remove them if the police did not instant this order cannot in any case 
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iiave any adverse effect on the peace of 
Raja him undry. 

P.R.S./k.N. Order aoiordingly. 

A. I. R. 1931 Madras 2 47 

Pandalai, J. 

(K. Syed) Muhammad Levvai —Com¬ 
plainant —Petitioner. 

Criminal Revn. Case No. 193 of 1930, 
'(Criminal Rovn. Pctn. No. 181 of 1930), 
Decided on 5th March 1930. 

(a) Criminal P. C. (1893), S. 198—Com¬ 
plaint by hereditary priest of portion of 
Muslim community against persons for having 
•undergone or participated in marriage void 
according to Mahomedan law and for de¬ 
priving him of his fees by celebrating 
marriage in another village—Complainant 
is not person aggrieved —Penal Code, S. 496. 

Whore a complaint under Ss. 493 — 196 is 
filed by a hereditary Katheef Levvai, (priest) 
■for a particular portion of Muslim communitv 
against certain persons for having undergone 
•or Participated in a marriage, which according 
to the Mihomedm law of the community is 
void and also for depriving him of his fees by 
•roisou of hiving tho marriage celobrated in 
another yiUago, the complainant is not a “person 
aggrievol within the moaning of S. 193 The 
loss of fee is too insufficient and too remote. 

(b) Penal Code (1860), S. 114—U4 is 
■evidentiary and not punitive—It establishes 
irrebuttable presumpUon that presence plus 
prior abetment amounts to participation — 
Complaint is therefore necessary even where 

>* c >a.rged u„ der Ss. 496 and 114, 
“o’ C - —Cr'^'nal P. C., S. 198. 

Section 11*1 is evidentiary and not punitive 
‘because it eUxblishes a presumption which is 
irrebuttable that actual prescnco plus prior abet- 
inont can mean nothing else but participation, 
whore thorofore certain parsons are charged for 
an offence under S. 496, I. P. 0. and others for 
abetment of the suno under S. 114, a complaint 
under S. 193, Criminal P. C. against tho latter 
«s as much necessary as against the former. 

(c) Penal Code (1869), S. 496-Marriage 
between Mahomedans within prohibited de- 
?I e ?‘ ~' Marriage being civil contract in 
Mshomedsn law, offence under S. 436 is 

Marriage litUtCd { ° Mir) ~ Mahomedan • law, 

< 5 omnKinlT W i h ° r o a Ma hoinodan priest files a 

495 ag ' inst cortai " »«sons 
degrees ami lit Sf 1 a f '? arria 8 0 within prohibited 
another vin a L U tfi,» , ! larria f. celebrated in 

the parties fei n g M ft h°« PriV i ng him of hia focs - 

marriage is ? 5 , ah ® Medina, among whom 
8.-40Gi» n „t constitutr aCt ' aa 

K. Bhashyam Ayyungar- f or Petitioner. 

the order "of the* lMroed* SoMio* 0 VT® 
«rder m of d "-T 18 t0 ‘“‘"'“"“with an 

the lubl 
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divisional Magistrate of Rainnad. The 
complainant styles himself as the 
hereditary Katheef Levvai for the 
Ramnad big Mahalla Muslim Jamath 
and of the Sankarankottai Muslims. He 
preferred a complaint against five per¬ 
sons. Accused 1 was the bridegroom 
at a marriage. Accused 2 was the bride. 
Accused 3 was the father of tho bride. 
Accused 4 is described as a teacher in 
Thinaikulam village, where the marriage 
took place, and accused 5 is the elder 
brother of the bridegroom. The charge 
in substance was that on 8th December 
1929 accused 4, teacher, being only a 
liyman, purporting to act as the Levvai, 
celobrated in Thinaikulam mosque a 
marriage between accused 1 and 2; that 
accused 1, bridegroom, being the grand¬ 
uncle in the matern il line of the bride, 
marriage between them is prohibited 
according to Mahomedan law and there¬ 
fore void, and that an entry of the 
marriage was made by accused 4 in the 
Marriage Register of Thinaikulam mosque 
without the knowledge and oon-ent of 
the Levvai of tbit mosque. Oi these 
facts the complainant charged accused 1 
and 2 under 496, I. P. Q., a mined 3 
and 5 with the same offence by reason 
of abetment and presence under S. 114 
and accused 4 under S. 197 with makin« 
a false certificate. The Sub-divisional 
Magistrate took the sworn deposition of 
the complainant in which he said that 

the bride belonged to Sankarankottai, 
that he was filing the complaint because 
it was his duty as Livvai to prevent such 
a marriage amon» Mahomedans in his 
spiritual jurisdiction, and that he had 
also been deprived of his fees by the 
marriage being celebrate! in another 
village. He adnitted that there was 
no law by which a girl should net be 
married in another villige, but it was 
not the custom to do so. The Sub-divi- 
fcional Magistrate held that tho com-* 
plainant was the Levvai of Sankaran¬ 
kottai, that he was n^t related either to 
accused 1 or 2, who are said to have 
undergone tho marriage c j re nony at 
Thinaikulam; that ho was therefore nob 
a person aggrieve! within the meaning 
of S. 198, Criminal P. C. and that the 
complainant, pimply beoau-e he was a 
priest who might have earned some fees 
if the marriage had taken place in his 
jurisdiction, could not be considered to 
have sufficient interest to make him aa 



248 Madras In re Md. Levvai (Pandalai, J.) 


1931 


aggrieved person. He thereupon dis¬ 
missed the complaint under S. 496, but 
issued process against accused 4 alone 
for the alleged offence under S. 197, 
I. P. C. The case being now pending 
under S. 197, I. P. C., 1 do not wish to 
to say anything about that matter except 
to remark that the question whether 
there is in the case any certificate which 
could by law be received in evidence of 
the fact certified, would require consider¬ 
ation. Coming to the present point, the 
learned Sessions Judge upheld the view 
of the Subdivisional Magistrate that 
the complainant had no grievance to 
support a complaint or, in other words, 
that he was not a person aggrieved 
within the meaning of S. 198, Criminal 
P. C. Mr. Bhashyam Ayyangar, on be¬ 
half of the petitioner, has drawn my at¬ 
tention to the decision in Daem Sardar 
v. Batu Dhali (l), and to the one in 
Chhotalal v. Nathabai (2). In the first 
case a young lady, whose husband was a 
lunatic and who was living with her 
father-in-law, was defamed. It was held 
that, in those circumstances, the father- 
in-law was a person aggrieved so as to 
enable him to file a complaint of defama¬ 
tion. In the second case the husband of 
a lady who was defamed was held a 
person aggrieved. Futher than that 
Mr. Bhashyam Iyengar has not been able 
to take me. He urges that in the words 
of the section, “ some person aggrieved, ” 
his client might be included. I cannot 
agree. Assuming that the complainant 
was the priest of either of the parties, 
which itself is not a matter now for 
decision, his interest in the marriages 
among his flock is certainly not sufficient 
to enable him to complain of offences 
undor Ss. 493 to 496. S. 493 relates 
to the offence of sexual intercourse by a 
person who deceitfully induces a woman 
to believe that he is her husband: S. 494 


is bigamy : S. 495 is bigamy of an ag¬ 
gravated character and S. 496 is going 
through the ceremony of marriage with 
a fraudulent intention. The interest of 
a Levvai, however much the spiritual 
interest of his community may be en¬ 
trusted to him, as the complainant says, 
it is not in the matter of carriages 
among his people such as would entitle 
him to come forward and say that h e 


7l) [190G] 3 C, L. j. r 87, R 

(2) [1901] 25 Bom. 151—2 Bom. L. R. 

(F.B.) 
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is aggrieved. As to loss of fees, in my 
opinion, that is also insufficient and too 
remote to make him aggrieved ; and in 
this case the complainant could not have- 
lost any fees as ex hypothesi the mar¬ 
riage was void and he himself had refused 
to perferm it. On that point I con¬ 
sider that the Courts below were correct. 

But Mr. Bhashyam Ayyangar has an¬ 
other point, namely that, although a» 
complaint by an aggrieved person may 
be necessary under S. 198, Criminal 
P. C., for the principal offence under 
S. 496, I. P. C., yet no such complaint 
is needed as against those whom he has 
charged with abetment. I cannot agree 
with this. In this particular case the 
charge is that accused 3 and 5 abetted and 
were present, thereby bringing themselves 
under S. 114, I. P. C., being deemed to 
have committed such act or offence.! 
This section has been explained by thei 
Privy Council as being evidentiary and 
not punitive because it establishes a 
presumption, which is irrebuttable that 
actual presence plus prior abetment can 
mean nothing else but participation. This 
was what accused 3 and 5 were charged 
with in the complaint. They were not ( 
charged with abetment alone. In this 
view it was as much necessary for a 
complaint to be made as against accused 
3 and 5 under S. 198 as against accused 
1 and 2. 

There is one matter which, though nob 
referred to by the lower Courts, I think 
I must refer to. On the facts it seems 
to have been assumed that the com¬ 
plaint discloses an offence under S. 496. 
All that was alleged was that the com¬ 
plainant objected to the marriage on 
account of its being within prohibited 
degrees, and that the parties still per¬ 
sisting in their desire to be united in 
marriage had gone away from Sankaran- 
kottai, the bride’s village, where the 
complainant is the Levvai, to Thinai- 
kulam, where the bridegroom’s brother 
was resident and there got themselves 
married with the assistance of accused 4. 
Assuming all that to be true, at present 
I fail to see how the parties being 
Mahomedans, among whom marriage is 
a purely civil contract, an offence under 
S. 496 is constituted. Bub it is unneces¬ 
sary to go further into that matter. The 
petition must be dismissed. 

P.R.S./R.M, Petition dismissed . 
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Ramesam and Cjrnise, JJ. 

Elumalai Naiolcer and another ( minors) 
—Plaintilfs —Appellants. 

v. 

Kuppammal and others— Defendants— 
Respondents. 

Original Side Appeal No. 53 of 1928, 
Decided on 8th November 1929, against 
judgment and decree of Venkatasubba 
Rao, J., D/- 1st November 1927. 

Civil P. C. (5 of no?), 0.33, R. 11 - 

Court can order next friend to pay court-fee 

° au P er suits in place of minor—Civil 
P. C. O. 32, R. 14. 

Rule 11, O. 33, should be ro%d with S. 35 
which gives a vory wide discretion to the Court 
to nuke any order relating to costs. Court his 
jurisdiction to direct the next friend or guirdian 
to pay tho costs of the proceeding in the place of 
a minor. Although court-fee is paid to Govern¬ 
ment as rovonue and not as costs yet the plain- 
ti |f who pays it incurs it as costs of tho suit. 

di* 1929 Mad - F oll.\ A.I.ti. 1929 All. 
18 and 23 Mad. 73, Rtf. (p 250 C 2, P 251 0 1] 

V. V. Devanathan — for Appellants. 

V. S. Govindaehariar and V. Krishna- 
machariar — for Respondents. 

Judgment. This appeal arises out of 
a suit for partition of the estate of one 
Munuswami Naicker. The facts out of 
which this suit arises may be shortly 
stated. One Veerasami Naicker, a resi¬ 
dent of Teynampet, was the common 
ancestor of tho partios. He was carry¬ 
ing on business of supplying milk to 
European houses and he died about 
1867 or 1868. He left four sons namely 
Deva Naicker, Govinda Naicker, Logappa 
Naicker and _ Narayanaswami Naicker. 
Ane milk business was carried on for 
some tune and then Deva Naicker took 
to abkari or toddy business. Ho seems to 

L 189 P 3 r0 , S n P ° rea ? thia ■ Ho diel 

0 , 71” sons - Munisami Naic 

defendant 2, and the son'i^i da “ gbter 
'Jant 3. He left a will an d ^ en - 
dants have taken out probate N defen - 
sami Naiekor’s son 

pSntlff i ndl T nt 4 * H v - S ° n Elum ^lai is 
Plaintiff 1. Logappa Naicker left no issue 
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but left only his widow Kanniammal, who 
is P.W. 4. Govinda Naicker left a son 
Munusami Naicker, who is P.W. 5. The 
plaintitls case is that Deva Naicker and 
his three brothers were all members of a 
joint family for some time and that 
Govinda Naicker and Logappa Naicker 
gave up their shares in the family, but 
Deva Naicker and Narayanasami Naicker 
continued to be members of a joint family. 
Some time in 1904 Narayanasami Naicker 
left Teynampet on account of some mis¬ 
understandings for Royapuram but Kuppu- 
sami defendant 4 continued to be joint 
with Munusami. The plaintiff brings the 
suit for a partition and division of pro¬ 
perty and recovery of his half share: the 
other half share belonging to his father 
defendant 4. Obviously defendant 4 sup¬ 
ports tho plaintiff and has probably insti¬ 
gated the suit. The other members of 
the family, P.W s. 4 and 5 also support 
the plaintiff. It is clear that they hive 
all got the feeling that the property of 
Munusami Naicker has gone out to stran¬ 
gers without benefiting themselves. The 
learned trial Judge dismissed the suit 
and the plaintiff appeals. 

When Deva Naicker changed the busi¬ 
ness from milk to toldy and abkari, the 
other members were following their own 
professions; Govinda Naicker was a jutka 
driver under P.W. 2, Logappa Na-cker 
was a gardener in the house of an Euro¬ 
pean Judge and Narayanasami Naicker 
was koeping a petty shop selling snuff 
coffee seeds, jaggery, etc., and after 
leaving Teynampet for Royapuram, ho 
was for some time selling drugs. Finally 
he became a broker in straw carts. It is 
unlikely that all the four brothers could 
have been members of a joint family, 
Deva Naicker being very prosperous in 
his business while the other three bro¬ 
thers were following such low professions 
as those just now described. However 
it is conceded that Govinda Naicker bel 
came separate being content with a few 
cows and buffaloes. This concession 
shows that at the time when Govinda 
Naicker separated from the family, tho 
property of the family consisted of a few 
cows and the toddy business had not yet 
begun: see also P.W. 4. As to Logappa 
Naicker, it was said that he did not care 
to claim a share in the family property 
because ho had no issue. Their mother 
was living by selling cakes in the street. 
These concessions had to bo made because 
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the plaintiff had to explain in Ex. D, a 
partition-deed dated 8th December 1897, 
between Munusami Naicker and his 
brother Parthasarathi Naicker. This 
partition deed proceeded on the footing 
that these two brothers were the only 
members of the joint family. It is con¬ 
ceded that Munusami Naicker is younger 
than his three uncles. This shows that 
the uncles could not have been members 
of the joint family at that time. Thfc 
suggestion that the share allotted to 
Munusami Naicker represented his and 
his uncle’s is falsified by the document 
and there is nothing to show that Munu¬ 
sami Naicker and Parthasarathi Naicker 
did not get equal shares. A partition of 
that kind between brothers is practically 
indicative of an adverse right to all the 
other branches. At the end of 12 years 
after such a deed the other members 
right would be barred by limitation. It 
is, however, contended that Kuppusami 
Naicker defendant 4, remained with Munu¬ 
sami Naicker and was participating in the 
enjoyment of the family properties. The 
suit was filed by the plaintiff as a minor 
with his maternal grandfather as his next 
friend. There is afterwards a change in 
the next friend, the original next friend 
dropping ^out of the suit and his brother 
Raju Naicker continuing it. Raju Naicker 
and his brothers are persons occupying 
wealthy positions, they being labour 
suppliers to the Madras Port Trust and 
to a number of European mercantile firms 
and it is said that at the time of the 
negotiations for the marriage of Kuppu¬ 
sami Naicker, Munusami Naicker said 
that Kuppusami Naicker had equal shares 
with Munusami Naicker. This evidence 
was discredited by the learned trial Judge. 


We entirely agree with him. Some time 
in 1915 or 1916 Munusami Naicker had a 
bakery business and in this business, he 
seems to have taken Kuppusami Naicker 
as a partner. In connexion with that 
business they were having dealings in 
Hour with one Narayanasami Naicker, 
whose gumastah is examined as P.W. 3. 
Ho says that Munusami Naicker and 
Kuppusami Naicker were partners The 
account books stand in the name of both. 
But towards the end Munusami wanted 
to close tho business because it was a 

cu » ~ ■j-ytsr 

t was -sold for a small sum of Rs. 250. 


A part of this sum went towards the 
payment of a promissory note executed 
by both of them. Though some of these 
transactions appear in the names of both, 
they are explained by the fact that they 
were partners and are not inconsistent 
with there being no joint family. Again 
in 1922 there are a number of documents 
executed by Munusami. One is a gift 
deed of a house to Kuppusami Naicker.. 
This recites the partition deed of 1897 
and Kuppusami Naicker had to deny the 
knowledge of this gift deed to avoid the 
inference that has necessarily to be drawn 
against him. But it is conclusively shown 
that he knew the gift deed and that he 
offered the deed as security to the Collec¬ 
tor of Madras for the abkari business 
which he continued. Another document 
is the will of Munusami attested by 
defendant 4 and Parthasarathi. We en¬ 
tirely agree with the conclusion drawn 
by tho trial Judge. We also agree with 
the trial Judge in the estimate of the oral 
evidence in the case. We think that 
there was no joint family from the time 
when Deva Naicker started the toddy 
business and that there was scarcely any 
nucleus for the acquisition of joint family 
property and the subject-matter- of the 
suit was the self-acquisition of Munusami 
Naicker. The appeal fails and is dismis¬ 
sed with costs of respondents 1 to 3. 

The learned advocate for the appellant 
raised a question as to the propriety of 
the order made by the trial Judge rela¬ 
ting to payment of court-fees by the next 
friend of the plaintiff, the suit being filed 
in -forma pauperis in the lower Court. 
He contended that under O. 33, R. 11. 
Sch. 1, Civil P. C., it is only the plaintiff 
that is liable for the court-fee and no 
order can be made against the next friend. 
But we think that O. 33, R. 11' should be 
read along with S. 35 of the Code. S. 35 
gives a very wide discretion to the Court to 
make any order relating to costs. In 4 
recent decision of myself and my brother 
Jackson, J., we held that the Court had 
jurisdiction to direct the next friend or 
guardian to pay the costs of the proceed¬ 
ing in the place of a minor. In that deci¬ 
sion we referred to other decisions of this 
Court and also to an English decision. 
It is true that the Allahabad High Oour 
has taken a different view in Sibt Alima 
v. Amina Kliatoon (l). But we ad here to 

(1) A. I. R. 1929 All. 18=113 I. 0. 431=39 
All. 733. 
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the decision in Yellamma v. Suryanara- 
yanamurthy (2), But it is contended by 
the learned advocate for the appellant 
that even if S. 35 applies, it cannot help 
the present case as the order relates to 
court-fee and not to costs. He relies on 
the observations in Collector of Trichino - 
poly v. SivaramaJcrishna Sastrigal (3), 
where it was said that court-fee when 
paid to Government is revenue and not 
costs. It is true that when court-fee is 
paid to Government, it is paid to Govern¬ 
ment as .revenue and not as costs. But 
this consideration is not enough to dis¬ 
pose of the matter. The plaintiff who 
pays court-fees, incurs them as expenses 
or costs of the suit. In ordinary cases 
the plaintiff incurs these costs in the 
beginning while in pauper suits these 
costs are incurred at the end of the suit. 
If the plaintiff fails, he bears his own 
costs, that is, he is to pay court-fees to 
Government. But if he succeeds, the 
defendant should pay the court-fees to 
Government. This is merely another way 
of saying that the plaintiff pays the 
court-fees in the first instance but-re¬ 
covers them from the defendant. This 
can be only on the footing that court-fees 
are included in the costs payable by the 
defendant. Again, after a pauper plain¬ 
tiff loses the suit and has paid court-fees 
to Government under 0. 33. R. 11, Sch. 1 
Oivil P. C. f suppose he files an appeal and 
succeeds in it. He will then recover the 
amount of court-fees from the defendant. 
This can be so only on the footing that 
it is part of his costs. It is therefore 
clear that though when the Government 
takes the amount, it takes it as revenue 
so far as the person who pays the amount 
is concerned, he incurs it as costs of the 
suit and S. 35, Civil P. C., which refers 
to the costs of and incident to all suits is 
wide enough to cover even court-fees. 

may also refer to 14 > 0. 33, 

. ' '''• Sch. 1, Civil P. C., which pro¬ 
ps that when a minor on attaining 
majority wishes that a suit instituted in 

contZT % D6xt friend Bhoukl not 
friend tn ^ C ° Ult “ ly Ord0r lhe next 

lesnett of fh y °° 8 ^ ° £ a11 the P arties in 
aspect of the application. This we take 

it to mean that the Court may order the 

rneh d f - nend i u 0 1>ay C0Bts of the minor 
including the court-fees, seeing that 

bet ween th e next friend and the minor 
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the court-fee is regarded as the costs of 
the suit. As to the argument based on 
the literal wording of 0. 33, R. 11, Sch. 1, 
Civil P. C., the reply is that the rule was 
intended to lay down that the defendant 
is. not liable but the plaintiff’s next 
friend is liable. Which person is liable 
whether the minor or the next friend is a 
matter governed by the general discretion 
given to the Court under S. 35, Civil 
P. C. We, therefore disallow the argu¬ 
ment of the learned advocate and confirm 
the order of the learned trial Judge. 
The appellant will pay the costs of the 
Government which is fixed at Rs. 175. 
The respondents will be at liberty to 
recover the costs from the next friend or 
from the minor appellant as they choose. 

There is one other matter to be dealt 
with. Defendant 5 is a mortgagee of 
Munusami Naicker. He was impleaded 
on certain -allegations which are found in 
para 3 of the plaint. The validity of the 
mortgage was not questioned. In the 
schedule to the plaint the value is given 
as Rs. 19,000. In the written statement 
defendant 5 said that Rs. 30,000. was due 
on the mortgage. The plaintiff made the 
statement in para 3 probably as a con¬ 
jecture and not with a view to question 
the validity of the mortgage. After 
issue 10 was framed, it does not appear 
that the plaintiff at any time raised any 
contention regarding either the validity of 
the mortgage or the amount due on it. 
But he has chosen to implead defendant 5 
in the Court below as in an undefended 
suit. To this extent we modify the 
decree regarding costs of defendant 5 in 
the Court below. In appeal there is 
really no ground raised against him 
except as to costs. It is unnecessary for 
him to appear so far as the merits of the 
appeal are concerned. We direct him to 
bear his own costs. 

K.N./r.k. Order accordingly. 
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(P. L. N. K. M.) Nagapjm Chettiai — 
Appellant. 

v. 

Official Assignee of Madras —Respon¬ 
dent. 
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(a) Provincial Insolvency Act (1920) S. 61, 

Trust money handed over to trustee or 

another person to use in his business, subject 
to payment of interest—Relationship of deb¬ 
tor and creditor is set up—Promise to pay an 
equal sum takes place of the money—Trustee 
being adjudicated insolvent trust has no 
charge or preferential right on the general 
assets and ranks with ordinary creditors. 

When a trust money is handed over to anv 
person, whether he be trustee or not, to use in 
his business subject to the payment of interest, 
a relationship of creditor and"-debtor is setup. 
The circumstance that he cm use the money as 
his own and thit he his to pay interest has the 
effect of engrafting .a contract upon the trust 
whereby title to the money is transferred and 
the trust cm no longer look to tint sum of 
money as its res or sub ect matter but to a pre¬ 
mise to pay an equ il sum. fP 254 G l, -2J 

Where therefore acertiin trust has been con¬ 
stitute! on the footing that its funds could be 
invested and used by the insolvent trustee in 
his own name in consider ition of his paying 
nadappu interest he becomes when he invests 
the amount in his busi less only a debtor to the 
trust and the trust can have no charge on or 
preferential right in his general assets in in¬ 
solvency but must only rank with ordinary 
creditors. (P 2>8 C 1] 

(b) Trusts Act (1882), S. 83—Trustee ad¬ 
judicated insolvent—Trust money can be re¬ 
covered from assets with Official Assignee 
only by doctrine of "tracing''. 

Per Curijenten, J .—Where a trustee becomes 
an insolvent and the trust money has to be re¬ 
covered in full from the assets in the Official 
Assignee’s hands it must be by the applic ition of 
the doctrine of tracing or following. (P 2>1 C 2] 

(c) Trusts Act (1882) S. 83—Doctrine of 
tracing— (Jiil're. 

Quaere .—Whether Iho doctrine of "tracing" 
applies to authorized conversion. [P 25 4 0 2] 

(d) Trusts Act 11332), S. 83—Original 
subject matter of trust may be traced in 
another form—Right only ceases when means 
of ascertainment fail — When money is 
shown to be other than trust money claim 
fails. 

The original subject matter of the trust money 
may bo triced into whit othor form different 
from the original it m iv hive passed. The right 
only ceases when the moms of ascert linment 
fail. Lf it is money and has bean mixed with 
other money, equity will follow it and create a 
charge upon tho whole for the sitisf ictio i of tho 
claim. 3ut onoo the competing claimants cm 
show tint tho money wholly or in pirt is other 
than tho trust money, tho claim fails. 

[P 255 C 1, 2] 

(e) Trusts Act (1882), S. 83—Following 
trust property —To follow trust property 
there must be continuing identity and trace¬ 
able c ontinuity. 

If the trust property is to bo followed within 
tho meaning of S. 83, Trusts Act, it must bo 
shown that there is a continuing identity from 
one tnnsform ition to inolhsr, there must bo a 
traceible continuity; it must bo shown with 
rotsomble certiiniv thit tho trust property has 
beon trmsformo 1 by successive trms ctions into 
tho substitute which the bonodciary cliimsor 
into so nothing embracing it on which he is 
ontitlod to a charge. [I* 2oC G 2 J 


(f) Trusts Act (1882), S. 83—Trust money 
put into business is traceable to eventual 
assets—But it can be shown that the money 
could not form part of them. 

Trust money, if put into business, is traceable 
to eventual assets. But it is open to the persons 
interested in the distribution of tho assets that 
the money could not possibly form part of them. 

[P 256 C 2] 

(g) Trust—Right to follow trust money is a 
right in rem. 

The right to follow the trust money is strictly 
a right in rem, i.o., to the thing itself. 

[P 259 0 1] 

(h) Trusts Act (1882), S. 83—Right to 
follow trust money arises only on breach of 
trust by trustee. 

Per Bha hya nlyengar , J. —The right to follow 
the trust property arises only where tho trustoe 
deals with it inconsistently with the trust, i.e. 
when he commits a breach of trust. So long as 
the trustee keeps the trust property apart or dis¬ 
poses of it by sale or otherwise as directed or 
authorized by the term* of tho trust there can 
be no question of following tho trust property, 
whatever the trustee obtains in lieu of the trust 
property. . [P 258 C lj 

(i) Accounts—Adjustment—Adjustment is 
only payment and repayment without forma¬ 
lity of passing cash. 

Adjustment is truly and strictly only a pay¬ 
ment and a repayment without the fora ality, 
unnecessary in such a oase of passing ca«h from 
either transaction. It will hive the same effect 
on tho cash balance of cither party as if cash 
had pass d for oa *h entry. There is th» same 
legal con equonco or right with reference to 
oich item of the adjustment as in the case of 
actual piyment. [P 259 G 2] 

(j) Trusts Act (1882), S. 83 — Following 
trust money into another fund—It must be 
shown that former came into latter. 

For following trust money into another fond 
it is absolutely necessary to mike out that tbo 
former came into the la*tor or in r o something 
of *liich the latter o«n be said to be a substi¬ 
tution, immedUto or mediate: ( English cases 
referred). [P 260 0 1] 

V. V. Srinivasa Iyengar instructed by 
V. Varadaraja Mudaliar —for Appellant. 

K. V. Krishnaswami Iyer and G. A. 
Seshagiri Sastri —for Respondent. 

Curgenven, J.— This is an appeal 
from an order of Waller, J. passed in the 
insolvency of P. L. N. K. Subramaniam 
Chetty. The applicant, nosv appellant 
was one P. L. N. [£. M. Nagappa Chetty, 
son of a brother of the insolvent, and he 
claimed a preferential right to certain 
trust moneys said to be included in the 
funds in the Official Assignee’s hands. 

At a partition in 1916 between the insol¬ 
vent on the one hand, and the appellant 
and his brother Lakshminan Ohetty on 
the other, two sums eioh of Rs. 10,000 
subscribe ! to a9 to 3/8ths by the insolvent 
and as to 5/8ths by the brothers, were set 
apart for two charities, with the parties 
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to the partition as co-trustees. In respect 
of his o vn anl his brothers’share in 
these trust funis the appellant, on 1st 
December 1916, drew tsvo hundies in 
favour of the insolvent on a firm at 
Madras known as the 0. R. M. 0. M. S. P. 
firm (I will refer to it for short as the 
O. R. M. firm). The insolvent kept the 
amounts of hundis in deposit with this 
firm until 1929. It is com non ground 
that he was at liberty to use the money 
in his business, undertaking to credit the 
trusts with interest at the nadappu 
rates; acting unler this authorization, he 
then carried out an adjustment with the 
O. R. M. firm whereby the sums represen¬ 
ting the appellant's contributions amoun¬ 
ting with interest to Rs. 15,732-15-9, 
were appropriated to discharge the out¬ 
standing liability of his own firm, which 
stool at the approximately equal figure 
of Rs. 15.700. His insolvency ensued in 
1925 and it is in respect of two su ns, 
one of Rs. 5,000 and the other of about 
Rs. 40,000 the sources of which I will 
mention later, and which form the only 
assets available, that the claim is made. 
It is to be noted that arguments have 
proceeds! on the assumption that there 
was a perfected trust, no challenge to 
that position having b$en raised before 
by the respondents learned aivooate. 

Upon these facts the leumed Judge has 
decided against the Official Assignee in 
regard to the contontio i that, a3 soon as 
the insolvent usjd the money in his 
business, a relationship of creditor and 
debtor was create 1 between the trustees 
and himself in respect of it; and in favour 
of the Official Assignee that the money 
although remaining trust money, cannot 
bo traced. His conclusions upon this 
latter point are (a) that utilization of the 
trust money to pay his own debt to the 
bankers was merely a book adjustment, 
which put an end to th9 process of 
following”, (b) that, assuming tint the 
process could be carried over that ad- 

» ■ _ money in the Official Assig¬ 

nees hinds was demonstrably not part 
of th9 trust funds. Ttu rasponJaib on- 
eivours to show thit all these questions 
should bo answered in his favour. 

His contention on the first point, which 
as I have said, has been deciled against 
him, is that, so soon as the money was 
authorizelly invested in the nusiness, it 
oeaselto be subject to the trust, which 
became impressed upon a corresponding 


debt due from the insolvent to the trus¬ 
tees. We have to look very carefully at 
the subject matter of the trust, and con¬ 
sider whether, as soon as the insolvent 
permissively obtained control of it for 
his own purposes, it did not undergo a 
transformation in character. As an illus¬ 
tration of such a transformation may be 
given the case where a trustee is autho¬ 
rized to invest trust money in ordinary 
joint stock securities. Clearly the trust 
pisses away from the money and attaches 
itself to the scrip representing a light to 
dividends or interest; and the trustee is 
no longer responsible for anything more 
than the value of the securities, whether 
when the time comes to realize, it be 
greater or less than the original sum. 
Similarly, if in the present case the 
money had been invested not in the in¬ 
solvent’s firm but in a third party firm, it 
is conceded that, as between the trustees 
and that firm, the relationship would be 
merelj r one of debtor and creditor; in 
other words, the trust would be impres¬ 
sed not upon the money but upon the 
debt. 

It has been urged that the present 
is really a case of that description, be¬ 
cause there are two trustees and the 
money was only invested with one of 
them; and it cannot therefore be said 
that the two parties to the transaction 
are indistinguishably one and the same. 
Apart fro n this point Mr. V. V. Srini¬ 
vasa Iyengar's argument for the appel¬ 
lant is that where a trustee is permitted 
to make use of tli9 trust funds, his obli¬ 
gation as trustee so far overrides the 
mere liability as debtor which he would 
otherwise be under that he must account 
for the money, as trust money, just as 
much as if the user had never been in 
contemplation and, in f act, was in broich 
of the trust. No English case has been 
cited in support of this proposition, but 
one or two cases of this Court have had 
to consider it The earliest of these 
cases arose out of the Arbuthnot insol¬ 
vency: Offi:ia'. Assignee of M ulras v. 
Kriskii'isiuami Ntiidu (L). The trust deed 
which there came under consideration 
appointed the then members of the firm 
as trustees, and directed that the trust 
moneys should be placed in deposit, bear¬ 
ing 5 per cent interest, with Arbuthnot 
& Co. Munro, J., came to the conclusion 
that the tr ustees and the hanking firm 

U) Ll'JiJJ a A*d. l5i=o i.O. 3dl. 
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could be regarded as two distinct and 
separate entities, when, of course, the 
liability of the bank would be only that 
of a debtor. But he held further that, 
even regarding them as identical, there 
could be no difference in principle: 

“When, as trustees under the deed, they, as 
directed, invested the money in their own firm, 

2 ir capacity as trustees ap¬ 
pointed by the deed was reduced in the same 
manner as if they had not bean members of the 
firm. When the money was invested with them 
as bankers, the same result must, there being 
no reason to the contrary, have followed as 
would have followed, hid the money heen in¬ 
vested with another bank with which they had 
no connexion.” 

Abdur Rahim, J., took the same view, 
observing that the effect of the directions 
to invest the money was that Arbuthnot 
& Co., were authorized to use the money 
as their own and to that extent they be¬ 
came debtors to the beneficiaries. The 
position of course would have been to¬ 
tally different if the investment had been 
in breach of the terms of the trust. This 
decision was dissented from by Kumara- 
swami Sastri, J., in Krishnaji Bhat v. 
Sadasiva Tawker (2), where a father had 
left Rs. 10,000 with Messrs. Tawker and 
Sons to be invested in the business, 
as trust money for the benefit of his 
minor son. He held that the firm of 
Tawker and Sons were trustees in respect 
of that sum of money, not debtors, so 
that upon their insolvency the Official 
Assignee had to give priority to that 
claim over the claims of creditors. 

But the argument for which the Arbu¬ 
thnot case was cited as authority was 
that since Tawker & Sons were allowed 
to use the money there was no trust, 
that the trust was ipso facto destroyed. 
That I agree is an untenable position, 
and with all respect, I think that the 
reasoning which I have abstracted from 
the case shows that that was not 
the view of the learned Judges who 
decided it. It may be that the 
practical result is the same, but that is 
due, not to the destruction of the trust, 
but to the deoision of the trustees to ex¬ 
pose the trust funds to ordinary trading 
irisks. I find it very hard to see how 
when trust money is handed over to any 
person, he be or he be not a trustee, to 
to use in his business, and subject to the 
payment of interest, no relationship 
of creditor or debtor is set up. The 
circumstances that he may use the 

(2) A.1.11. 1027 Mad. 249=99 I.C. 713. 


money as his own, and that he has 
to pay interest, seem to me to point 
clearly to the engrafting of a contract 
upon the trust, whereby title to the 
money is transferred, and the trust no 
longer can look to that particular sum 
of money, as its res or subject-matter, 
but to a promise to pay an equal sum. 

If he holds it purely as trust money he 
is debarred by S. 51, Trusts Act 2 of 
1882, from dealing with it for his own 
profit, and the veto so imposed seems to 
be absolute, and not subject to modifica¬ 
tion by the terms of the trust. It will be 
seen that, whereas Ss. 46 to 48 and 50 of 
the Act all contain some such phrase as 
“except where the instrument of trust 
otherwise provides,” there is no qualifica¬ 
tion of this kind to S. 51. The true; 
principle seems to be that the terms of 
the trust permit the conversion of the 
money into something other than money, 
-—here the obligation to repay the debt 
incurred so that when the money comes 
to be used, it ceases to be trust money. 
The same case of Tawker Sc Sons came on 
appeal before Reilly and Cornish, JJ., in 
Official Assignee of Madras v. Krishnaji 
(3) and Reilly, J., disposed of this argu¬ 
ment in the same manner, holding, no 
doubt quite rightly, that a relationship 
of debtor and creditor had not superseded, 
overwhelmed and obliterated “Tawker 
& Sons” trusteeship. Both the trustee¬ 
ship and the relationship of debtor and 
creditor were there, though they may 
have been combined in the same indivi¬ 
duals, and we have been referred to no 
authority for the proposition that, when 
so combined the legal effect is different 
from what it would be when the indi¬ 
viduals are separate. 

To the best of my judgment therefore 
this contention avails to dispose of the 
appellants case, but I confess that, al¬ 
though it persuades me, it is with some 
relief that I find another ground, not 
equally open to the charge of fine-drawn 
reasoning, or to the same extent the sub¬ 
ject of differing judgments, upon which 
to arrive at the same conclusion. It is 
admitted that if the trust money is to be 
recovered in full from the assets in the 
Official Assignee’s hands, it must be by 
application of the doctrine of “tracing” 
or “following.” I am in some doubt 
whether that doctrine applies at all to 
cases of authorized conversion, and cer- 
(3) A. I. E. 1930 Mad. 693= 125 I. 0. 533. 
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tainly the English oases cited deal I 
think exclusively with disposal by the 
trustee in violation of the terms of the 
trust. But it has not been suggested 
that, if it so be that you can follow 
money used as it was used in this case, 
any greater latitude of principle or of 
inference is permissible than if the con¬ 
version involved a breach of trust. The 
arguments have been largely based 
upon cases in which, as I have said, 
the conversion has been of this latter 
kind, and I think that the appellant’s 
claim must stanl or fall according to 
the legal principles to be derived from 
them. 


The earlier English cases bear witness 
to the evolution of the equitable doctrine 
of tracing, as applied to trust funds 
mixed with the trustee's own funds in 
his private banking account. It appears 
that in Lord Harwicke’s time, 1745 to 
1755 A. D., trust money could not be 
followed unless it was definitely ear¬ 
marked. Then in 1850 it was held, in 
Pennell v. Deffell (4) that trust money 
may be followed into a private account 
in which it is mixed with personal funds 
though the rule in Clayton s case (5] 
that drawings must be allocated to de 
posits in order of time, was held to ap 
ply. There was clear observance in thi 
case of the principle that the presence 
of a definite sum of trust money in the 
account must be ascertained before it 
can be claimed. In the matter of the 
applicability of the rule in Clay ton s case 
(5) as between trust and private funds 
In re Halletts Estate Knatchf.ull v 
Ilallett (6) marks an advance, that rule 
being held only to apply as betweer 
competing cesti que trustent, as betweer 
trust funds and private funds, a trustee 
must be presumed to have drawn upoi: 
the latter until they are exhausted. Ir 
his case, Jessel, M. R., has reviewed af 
length the progress of the equitable 
tneory of tracing, concluding with a 

law as “ ‘hen stood 
, r j *hat we have been shown 

of thn 6 ?!" 19 ; Tlla original subject mattei 

o her for v« ay b0 traoed in ‘° w hat 

other form different from the original it 

when Z Pa9S0d ’ ‘ h , 0 rl ® ht ° aa ^ 

whenjdie means of ascertainment fail 



[1850 

1816’ 

1880 


43 E. R. 551. 

iVnl ri T^ 572=15 R - R - 161. 

; ?• 696=49 L. J. Ch. 415 


L. T. 421=28 W. R. 732. 


If it is money, and has become mixed 
with other money, equity will follow it 
and create a charge upon the whole for 
the satisfaction of the claim. The prin¬ 
ciples of In re Hallett’s Estate (6) as to' 
following were applied by Lord Haldane, 
L. C., in circumstances of a different kind 
in Sinclair v. Brougham (7). Certain per¬ 
sons had deposited money in a Building 
Society not authorized to receive such 
deposits, so that the title remained 
vested in the depositors. That being so, 
they would not succeed unless they were 
able to trace their money into the hands 
of the Society or its agents as actually 
existing assets. 

“Their claim cannot be in personam and must 
bo in rem, a claim to follow and recover pro¬ 
perty with which, in equity at all events, they 
had never really parted.” 

If this distinction between a right in 
personam and a right in rem is kept 
clearly in view, it affords, I think, index 
to the necessary limits of the doctrine 
of tracing. There is only one other 
English case which, I think, requires 
notice. It was a case of the mixing 
of trust funds with private funds in 
a private banking account, which was 
afterwards drawn upon by the trustee 
down to a certain minimum figure. Al¬ 
though it was subsequently replenished 
with private funds, Sargent, J., in James 
Roscoe [Bothon Ltd. v. Winder (8)] held 
that the trust could not avail itself of 
this oircumstance, but was confined to 
the minimum figure as all that was left 
of the trust money. This case again 
marks the limits which have been set to 
the theory of tracing in England. Once 
the competing claimants can show that 
the money, wholly or in part, is other 
than tho trust money the claim fails. 

Before considering two cases, which 
have been decided by this Court, refer¬ 
ence may be made to an English deci¬ 
sion upon a special feature which is said 
to be present here. It has been already 
noted that on 10th February 1920, tho 
insolvent adjusted virtually the whole 
amount of the trust funds in the hands 
of the O. R. M. firm against his own 
liability to that firm, and there can be 
no doubt that this was a book adjustment 
no money passing. Following the deci- 


(7) [1914] A. C. 398=83 L. J. Ch. 465= ill 
L. T. 1=58 S. J. 302=30 T. L. R. 315, 

(8) [1915] 1 Ch. 62. 
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sion In re Hellett & Co ex parte Blane (9) 
the learned trial Judge has held that 
a settlement of account cannot be fol¬ 
lowed,” so that the quest fails at this 
early stage and for this reason. I think 
that, if the facts of Ex parte Blanc are 
closely considered, it will be seen that 
Lord Esher's dictum that “a settlement 
of account cannot be followed” must be 
re id in the light of the special circum¬ 
stances, and that the case is really only 
an exempli location of the necessity clearly 
stated by Lopes and Davey, L. J’s., of 
being able to follow certain specific pro¬ 
pel ty. It was clear in that case that the 
trust money never came into the hands 
of the defaulters' bankers, but reached 
another destination by means of the 
settlement of account referred to. 

In the present case it is, I think, quite 
immaterial whether we regard what 
happened as a mere settlement of account 
between the insolvent and the O. R. M. 
firm, or whether we take it that that 
firm paid Rs. 15,000 odd trust money in 
cash, and the insolvent thereupon paid 
it hack in discharge of his overdraft. * 
There is no doubt that, on either suppo¬ 
sition, he used the money for the pur¬ 
poses of his firm, as he was free to do, 
and that it was disposed of in this parti¬ 
cular way. The appellant contends that 
that is really all he need show —that 
it went into-the assets, to give him a first 
claim upon any subsisting assets for the 
whole amount. For this purpose we 
must regard the trade assets, he says as 
a single entity, with an identity endu¬ 
ring throughout every phase and trans- 
formation and taking its latest form in 
the sums now in the Official Assignee’s 
hands. Now an assumption of this kind 
is to be found in two cases of this Court 
OJhcial Assignee of Madras v. Minakshi 
Vidyasali Sangam (10) dicided by Coutts- 
Trottor, C. J., and Anantakrishna Iyer, J. 
and the already cited case, The Official 
Assignee of Madras v. Krishnaji Bliat (3) 

I think it is clear, from the English cases 
cited before us and which I have made 
some attempt to abstract, that this would 
take tho theory of tracing a good deal 
further than any actual English deoision 
would warrant, and in fact in both in¬ 
fo) [1894J 2 Q. B. D. 237=C3 h. i~Q. B. 573= 

9 R. 278=70 L. T. 831=1 Mauson 25=42 
W. R. 805. 

’(10) A. I. R. 1980 Mad. 24=121 I. C. 603=52 
Mad. 919. 
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stances reliance was placed, not upon an 
actual decision, but upon an illustration 
employed by Turner, L. J. in Pennell v. 
Deffell ( 4 ), the case of an executor of a 
deceased partner leaving the latter’s 
capital with the surviving partner to 
trade with and the persisting identity of 
tho partnership share through all its fluc¬ 
tuations. Whether or not this would afford 
a valid parallel to such a process of trac¬ 
ing as we have now to deal with is not 
an easy question to answer, and I do not 
think that I need try to answer it be¬ 
cause it appears to me possible to accept 
the general proposition while attaching 
to it certain see ninuly necessary quali¬ 
fications. The general argument is most 
fully set out in the judgment of Reilly, J 

and he adopts as his premises that: 

“if you are to trace and follow trust property 
within the meaning of S. 83, Trusts Act, you 
must be sure that there is a continuing identity 
from one transformation to another, there must 
be trace 1 bio continuity—you must bo able to 
assure -yourself with reasonable certainty that 
the trust pro >erty has been transformed bv suc¬ 
cessive transactions into tho substitute which the 
beneficiary claims or into something embracing 
it on which he is entitled to a chirge.” 

That is, if I may say so with respect, 
an unexceptionable statement of the law. 

It may, too, be not stretching it too far 
to adopt, as a general presumption, the 
position, whether you can prove it by evi¬ 
dence or not, that trust money put into a 
business is traceable to the eventual as-l 
sets. This is, I think, all that these two 
decisions lay down. But such a pre¬ 
sumption, if the principles of tracing are 
not to be given the go by altogether, 
must be rebuttable, and it must be open 
to persons interested in the distribution 
of the assets to show that the money 
could not possibly form part of them. 
Tnis is recognized by Cornish, J. in Offi¬ 
cial Assignee of Madras v. Rrishnnii 
Bhat (3) where he says that no evidence 
had been called to -how that the stock 
which became vested in the Official Assi¬ 
gnee “was in no wise or could not be 
the produce of the original investment 
of the Rs. 10,000. ’ Now in the present 
case there are two sums in the Official 
Assignee s hands: one of Rs. 5,000 not’at 
all derived from the business in which 
tho trust money was invested; the other 
of some Rs. 40,000 being incomo-tax 
levied on 27th July 1918 while the trust 
money was still on deposit, and refunded 
after that money had been disposed of, 
and, in fact, after the adjudication. By 
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Sastri, J in Krishnaji Bhat v. Sadasw 
Taioker (2), which has since been con¬ 
firmed on appeal by Reilly and Cor- 

U TT 1 A / /• • l a ■ 


no fiction or assumption is it possible to 
say that any part of the trust money 
enters into the composition of those sums. 
They aie shown to be wholly otherwise 
composed. That being so, no doctrine of 
tracing, no claim in rem can avail to get 
the trust money out of them. 

In the resalt therefore the appeal fails 
and is dismissed with costs. 

Bhashyam Ayyangar, J— I agree 
with the judgment just pronounced by 
my learned brother. The facts aro fully 
stated therein and need not be repeated. 
1 shall only add a few words on the 

questions of law which were argued be¬ 
fore us. 

Three chief points were raised before 
the learned trial Judge. The first was 
that as the charities had been consti¬ 
tuted on the footing that their funds 
could be invested and used by the insol¬ 
vent trustee in his own business, in con¬ 
sideration of his paying nadappu interest, 

and used them in his own business, only 

? h *® btor t ; h0 trUSb with reference to 
those amounts and consequently the 

t\Tr\Z l n ° ChargG 0n ’ or Preferen- 
venVv° h K \ n ' hls g0n0ral assets in insol- 

the ordmary creditors. The second pro- 
ceeded on the assumption that what took 
place between the O. R. M. and the in¬ 
solvent on 8th February 1920 was a mere 
book adjustment and that there was no 
passing of money into the hands of the 
insolvent, and it was to the effect that 
as no money actually passed, there was 
nothing to follow. The last point was 
that the two specific sums of money now 
in the hands of the Official Assignee have 
no connexion whatsoever with the trust 
moneys and therefore no preferential 
light cm, in any event, be claimed with 
reference to them on behalf of the trust. 

firs^ !!y n ! d fcn ^ Judg0 has answered the 

but th« nH a f mSb fche 0m ° ial Assignee, 
Now fcw0 P° infcs a re in his favour. 

direct anH bbe ^ rsb Peicfc* there is 

Offictl AsX ^ ° n ifc in fav0ur of fch0 

Assignee of Madras °^ lcial 

Naidu (1) decided hi m 

Bahi *** Abdur 

sr» <^4J55a.*Si , sr5 

the present. But the *■ • T, 0 

has decided the point against theOfficial 
Assignee on the strength , 

and a recent judgment of Kumaraswami 

1931 M/33 <fc 34 


nis h, JJ., in Official Assignee of Madras 
V. Krishnaji Bhat (3). The earlier case 
is referred to in the judgment of Kumara¬ 
swami Sastri, J., who distinguished the 
judgment of Munro, J, and differed from 
that of Abdur Rahim, J., therein, but not 
in the judgment on appeil. The later 
case was one of private trust but, other- 

'l IS - 0 A 8 « r ? 1 l a !\ fco fcbe P leS0nfc - There the 

Rs aiI in nnn fafch H *? d entrusted a sum of 
y 1 .l 0,0 . 00 7 lfch M0 3srs. Tawker X' Sons 
for the benefit of the plaintiff and autho¬ 
rized them to invest the said sum for in- 
terest at 9 per cent in their own business 

or many other firm as they might deem 

nt. lhe plaintiff was a minor. - The 
document which evidenced the trust pro¬ 
vided that the firm should pay the in¬ 
terest from time to time and the prin¬ 
cipal to the plaintiff on his attaining the 
age of 21 years. The firm invested the 
amount in their own business and some 
time later became insolvent. The ques¬ 
tion then arose whether the cesti que 

ft ,. . . . ^ was entitled to a pre¬ 

ferential right in the general assets of 

the firm to the extent of the said sum 
and it was decided in the affirmative in 
the trial Court as well as on appeal, 
lhe point was raised and considered whe¬ 
ther the plaintiff can claim"the right of 

tracing in the face of the authority which 
had been given to fche trustees by the 
senior fco invest fche money in their own 
business and ifc was answered in fche 
ararmative. 

This answer, if correct, would apply to 

i. L 1 ~ j. __ -j i • < _ _ ^ decision of 

the learned trial Judge on the point under 

consideration must be upheld. Bufc, with 
fche greatest resped;, I have found mysolf 
unable to agree with it. Now, let us 
consider in what cases the right to follow 
trust property can arise to the cesti nuo 
fciusfc More it is essential to keep in 
mind the true nature of fche right. Ifc is 
strictly a right in rem, that is to the 
thing itself. No doubt equity has given 
a somewhat wider scope to this concep¬ 
tion when dealing with money which gots 
mixed up with other money, bufc ifc is quite 
a natural and prop3r extension and in no 
way opposed to the basic principle of the 
conception. Thus, if a sum of R s . 100 
belonging to a trust is mixed up by the 
tiustee with another sum of Rs. 100 
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of his own. either in his cash chest or in 
his account, with a banker, it may no 
doubt be impossible to separate the iden¬ 
tical coins which belonged to the trust, 
but it does not make the least difference 
which sum of Rs. 100 is taken back for 
the trust out of the mixed fund, so long 
as the amount is identical. This, indeed, 
is the principle recognized and laid down 
by Courts of equity in the series of cases 
beginning with Pennell v. Deffell (4). 
|Now, the right to follow the trust pro¬ 
perty can obviously arise only where the 
'trustee deals with it inconsistently with 
the trust; in other words, when he com¬ 
mits a breach of trust. So long as the 
trustee keeps the trust property apart or 
disposes of it by sale or otherwise, as 
directed or authorized by the terms of 
the trust, it is clear that there can be no 
question of following the. trust property. 
When it is disposed of in pursuance of 
•the trust, title validly passes and the 
cesti que trust has no further right in 
respect of it. Whatever the trustee ob¬ 
tains in lieu of the trust property in such 
a case belongs to the trust, and the cesti 
que trust, ipso facto becomes entitled to 
,it and there is no scope at all here for 
any following. When a trustee wrong¬ 
fully sells the trust property, the cestui 
que trust cannot merely disregard the 
sale and follow the property in the hands 
of the alienee (except where the alienee 
is a bona fide purchaser for value), but he 
can also “ in a sense ” adopt the sale and 
seize the proceeds, if possible, in the 
hands of the trustee. The rights of the 
cestui que trust are thus only either : 
(1) to follow the trust property where 
the trustee has dealt with it in breach 
of the trust; or (2) to have the proceeds 
brought into the trust by way of substi¬ 
tution, where there ha^ been a disposition 
in accordance with the terms of the trust 
or in election by the cestui que trust to 
abide by the disposition. This second 
right is spoken of by Jessel, M. R., # in 
In re Hallett's Estate, Knatclibull v. 
Hallett (6) “ as a right to follow the pro¬ 
ceeds ” (see p. 709). It will avoid con¬ 
fusion here to confine the application of 
the word “ follow ” to trust property 


« # 

01 Coming now to the present case, the 
trustee was, as observed already, autho- 
risad to invest the trust money in his 
own business in consideration of h.s 
paying nadappu interest. Therefore 


when he collected trust moneys from the 
O. R. M. firm and put them in his own 
business, he was acting within his rights 
and there was no breach of trust. The 
moneys having thu3 left the trust and 
rightfully gone into the trustee’s own 
business, it is difficult to se9 how those 
moneys can be followed, that is, made 
the object of pursuit. Suppose a trustee 
lends out trust moneys to a third person 
in pursuance of a direction to that 
effect, can it b9 contended that the~ 
cestui que trust has a right in rem to 
the moneys so lent out, such as would 
enable him to follow them in the debtor’s 
hands ? The contractual obligation of 
the debtor having taken the place of the 
trust moneys and thus become the res, it 
is clear that the moneys which became 
the debtor’s property could not be fol¬ 
lowed. Why then should it make a 
difference if the loan was to the trustee’s 
own business instead of to a third 
person ? When th9 settlor authorizes 
the trustee to invest the trust money in 
his own business, doe3 he contemplate 
anything more than the liability of the 
trustee in his personal capacity should 
form the object-matter of the trust ? 
Suppose a person had lent money to 
another for his business, is there any¬ 
thing to prevent the former from settling 
that debt on trust and constituting the 
debtor himself a trustee ? In such a 
case, can the cestqui que trust claim a 
righ in rem over the money which had 
been lent ? If not, it should, I think, 
follow that no such right is available 
even where the trustee invests the trust 
money in his own business for interest, 
under an authority provided by the 
settlor. 

In his judgment in Krishnaji Bhat v. 
Sadasiv Tawker (2) Kumaraswami Sastri, 
J., observes: 

‘‘If th'e .author of the trust deed agrees that the 
trustee oui use the money for his own benefit, 
there seems to be no reason for saying thit the 
trust goes and it cannot bo trust property in any 
sense of tho term because of this authority 
(liberty) given to tho trustee.” 

The contention is not that “ the trust 
goes ” in such a case, but only that when 
the trustee is authorized to use and ac¬ 
cordingly uses the trust money in his 
own business for interest, the object- 
matter of the trust is no longer the 
money but the personal obligation of 
the trustee which alone fetches the 
interest. Subject only to this modifica- 
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tion, the trust will subsist and its ad¬ 
ministration will have to be carried on 
by the trustee according to law and the 
other terms of the trust. If thus the 
personal obligation of the trustee becomes 
the object-matter of the trust in cases 
in which ho is authorized to use the trust 
money for his own benefit in considera¬ 
tion of his paying interest, there can be 
no difference between the claim of the 
trust as creditor and the claims of the 
other creditors over the personal assets 
•of the trustee. The trust can have no 
preferential right or charge but only 
rank along with the other ordinary 
creditors. 

In this connexion, reference may, I 
think, be usefully made to S. 52, Cl. (2) 
(c), Presidency Towns Insolvency Act, 
Act 3 of 1909. Under that clause goods 

“in tho possession or order of disposition of the 
insolvent in his trade or business bv the consent 
and permission of the true ownor under such 
circumstances that lie is the reputed owner 
thereof,” % 

are declared to be the property of the 
insolvent, divisible among his creditors. 
|The oase of trust money which the 
itiustee is authorized to use for his own 
'benefit must, it seems to me, be a fortiori 
Iso divisible. 


I think for these reasons that the 
answer to the first point must be in 
favour of the Official Assignee. 

As regards the second point, the learned 
trial Judge has held that what took place 
between the 0. R. M. firm and the in¬ 
solvent on 8th February 1920 was a 
mere book adjustment and there was no 
passing of trust money between them, 
and consequently there was nothing to 
follow. I regret I am unable to take 
the view that there was no passing of 
trust money from the 0. R. M. firm to 
the insolvent. As the accounts stand, 
it does not appear possible to assert 
affirmatively that the entries of the pay¬ 
ment of Rs. 8,740-8-9 of the water pandal 
chanty and Rs. 6,992-7-0 of the'Kalaivar- 
koil chanty by the O. R. M. firm to 'the 
insolvent as trustee, or of the sum of 

b . y the ln9 °lvent to the 
O. R, M. firm to the credit of his personal 
account represent transactions in which 
no cash passed On the other hand, 
the fact that the fetal of the charity 
funds is not identical with the amount of 
the personal credit indicates that oash 
should have passed. Let us however 


assume that no hard cash actually 
passed and there was only an adjust¬ 
ment. But how does it matter ? The 
adjustment is truly and strictly only a 
payment and a repayment, without the 
formality, unnecessary in such a case, of 
passing cash for either transaction. It 
will have the same effect on the 
cash balance of either party as if cash 
had passed for each entry. Therefore 
there should be the same legal conse¬ 
quence or right with reference to each * 
item of the adjustment, as in the case 
of an actual payment. It cannot be, 
and is not, denied in this case, that, if 
the O. R. M. firm had paid the charity 
funds to the insolvent in cash, they could 
be followed in the hands of the latter. 

If so, there appears to be no reason to 
deny such a right merely because such 
payment was dispensed with in whole 
or in part as the insolvent was making 
another payment in his personal capacity 
to the same firm on the same day. To 
say that there was no passing of trust 
money from the O. R. M. firm to the 
insolvent trustee would imply that it 
is. still with the former which is ad¬ 
mittedly not the case. 

The decision relied on by the Official 
Assignee in support of his contention on 
this point, namely In re Hallett & Co. Ex 
parte Blane (9), does not in my opinion 
a PPly to the facts of this case. I do 
not think it is an authority for the pro¬ 
position that a book adjustment has dif¬ 
ferent legal consequences from what ' 
would have followed had actual payment 
been made for each of the entries going 
to make up the adjustment. On the 
other hand, the decision therein seems to 
have proceeded on the ground that the 
book adjustment in that case did not 
make out that the trust money had 
passed into the fund into which it was 
sought to be traced. This appears from 
the observation of Davey, L. J., that even 
if Hallett & Co., the fiduciaries, had 
received the trust money, namely £1,600, 
in cash, there would have been no right 
to follow it as it was not lent to Cocks, 
Biddulph & Co., into whose possession it 
was sought to be traced but only applied 
by Hallett Sc Co., in paying on behalf 
of other customers £1,600 to Hewitt & 

Co., for which they got a credit from their 
other customers. Lord Esher, M. R,, 
also says the same thing in the following/ 
passage in his judgment : 



260 Madras 

“ Had there been anything in existence re¬ 
presenting that which the bankers were autho¬ 
rized to collect. Colonel Blane might have fol¬ 
lowed it. But he cannot show that. He can 
only show a transaction between Hallett & Co., 
and other persons.” 

As in the present case, the trust moneys 
in question cannot but be held to have 
passed into the hands of the insolvent 
trustee by what took place on 8th Febru¬ 
ary 1920, there is no question of their 
being untraceable. The insolvent trustee 
having at once invested them in his own 
business as authorized by the terms of 
the trust and thereby rightfully con¬ 
verted them into a debt due by himself, 
they became free of the trust and in¬ 
capable of being followed. That however 
is a different point and it has been dealt 
with already. 

We are now left with the third point. 
It does not arise in the view which has 
been taken on the first point. I may 
however state that, even if I am wrong 
on that point, the contention of the 
Official Assignee must be upheld and the 
application must fail on the point under 
consideration as held by the learned 
trial Judge. Now, it cannot be doubted 
that, for following trust money into 
another fund, it is absolutely necessary 
to make out that the former came into 
the latter or into something of which 
the latter can be said to be a substitu¬ 
tion, either immediate or mediate. This 
principle is recognized in all the cases 
relating to the question of following 
jtrust moneys : see Pennell v. Deffell 
(4), Frith v. Cartland (11), In re Hallett's 
'Estates, Knatchbull v. Hallett (6), Sinclair 
v. Brougham (7), and James Roscoe 
( Bolton Ltd.) v. Winder (8). In the 
present case, out of the two sums of 
money in the hands of the Official As¬ 
signee, one, namely the sum of Rs. 5,000, 
was admittedly not derived from the 
business in whioh the trust moneys were 
invested; and the other, that is, the sum 
of Rs. 40,000, is a rebate from an amount 
paid for income-tax long before the trust 
moneys ca’rne into the hands of the in¬ 
solvent trustee from the firms of O. R. M. 
and no attempt was made to show any 
manner of connexion between that sum 
and the trust moneys. It is therefore 
perfectly clear that the trust cannot 
claim any charge or preferential right 
over the specific funds in question. 

On the conclusions arrived at on the 

__— — - 1 1 - -- 

(11) 71 E. K. 525. 
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first and third points the decision of the 
learned trial Judge must be upheld and 
the appeal dismissed with costs. 

p.R.S./r.k. Appeal dismissed , 
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Pandalai, J. 

Yerramilli Salyanarayana Rao and 
anothet —Petitioners. 

v. 

Kandukuri Purnayya and others — 
Respondents. 

Civil Revn. Petn. No. 982 of 1927, 
Decided on 10th November 1930, against 
order of Sub-Judge, Narsapur, D/- 9th 
November 1926. 

* Civil P. C. (5 of 1908), S. 152— Descrip¬ 
tion in deed of mortgaged property through- 
mistake wrong—Mistake passing in plaint 
and decree—Plaintiff can apply to havs 
description corrected. 

The object of empowering the Court to correct 
decrees and orders is to correct errors, and 
if it may be shown that an alleged mistake 
falls within the class of errors dealt with by 
S. 152, it seems to put an unnecessary hin¬ 
drance upon the power to do justice which the 
section, gives to say that the only mistakes of 
which the Court can take cognizance ape those 
made either in the plaint or in subsequent 
documents in Court. [P 262 C 1] 

There is nothing which limits the power of 
the Court under S. 152. to correcting errors, 
mistakes and omissions, which arise in the suit. 
Nothing prevents the Court from doing justice 
in an appropriate case where such mistakes 
arose by reason of copying an erroneous docu¬ 
ment into the plaint. A suit for rectification 
of the instrument and decree is not the only 
remedy; an application for review may be 
appropriate, but that is no obstacle under S. 152 
to an application. [P 263 C 2] 

Where wrong description of the mortgaged 
property is given through mistake or inadver¬ 
tence in the-mortgage deed, and it is copied in 
plaint and decree based on the mortgage, it is 
open to the plaintiff to apply under S. 152 to 
have the description corrected : 10 Cal. 538; 

.4. I. R. 1926 Mad. 516; 12 M. L. J. 96, 
Dist .; 16 Mad. 424; 22 I. C. 704; 62 I. C. 

652; .4. I. R. 1927 Mad. 1144; 8 C. W. N. 473; 
40 Cal. 511; 8 N. L. R. 13; 51 I. C. 35 and .4. 

J. R. 1924 Rang. 104, Ref. [P 268 C 2] 

P. Somasundaram —for Petitioners. 

G. Lakshmanna, K. Kameswara Rao 
and V. Suryanarayana — for Respon¬ 
dents. 

Judgment —This is a petition to 
revise the order of the Subordinate Judge 
of Narsapur dismissing an application 
under S. 152, Civil P. C., to amend a 
preliminary decree obtained by the peti¬ 
tioners as plaintiffs in a suit upon a 
mortgage executed by the ancestors of 
defendants 1 to 5. The only other person 
whom it is necessary to refer to is- 
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defendant 7, the only contesting respon¬ 
dent to this petition, who was added 
as defendant because he had purchased 
some of the mortgaged properties subject 
to the mortgage sued upon. Defences 
were raised on the merits by defendants 
1 to 5. Defendant 7 pleaded that the 
properties purchased by him should not 
be proceeded against until the other 
mortgaged properties had been sold. 
There was an issue arising from the 
plaintiffs' allegations that the survey 
numbers of two of the properties, items 
b and 8 in the plaint schedule, were 
wrongly entered in the mortgage deed. 
All those contentions were disposed of 
by the findings of the learned Judge. 
On the last question he found that there 
had been an error in the mortgage deed 
find he ordered that the right survey 
numbers should be put into the decree. 
The present petition arose because the 
petitioners discovered after the prelimi¬ 
nary decree was passed that erroneous 
survey numbers had crept into the plaint 
schedule in respect of five other proper¬ 
ties, namely items 2, 3, 9, 11 and 12. 
To take only one as an instance: for 
item 2 the survey number given in the 
mortgage deed was 187. It was so 
oopiod into the plaint and therefore it 
was copied into the preliminary decree. 
The right number it appears is 187/1. 
The other errors are alleged to be 
similar. 


The plaintiffs thereupon filed a peti¬ 
tion to correct these errors in the decree. 
Their ground was that the errors were 
■due to mistake or inadvertence, that 
they were strangers to the village in 
which the properties lay and that the 
numbers as stated in the mortgage deed 
were furnished by the mortgagor and 
the karnam. They therefore asked that 
the mistake should be rectified. The 
only opposing party appears to have 
bo0n d 0 f 0n dant 7. His objections were: 

, ' ^n a t the petition was incompetent 
because a suit for rectification was the 
on y remedy open to the petitioners in 
the circumstance; (2) that the mistake 

rln!nn r r dUQ t0 ^advertence, nor 
\ y /^covered, as the petitioners 

alleged, (3) that the alleged mistakes 
were not mistakes at all; and (4) that 
his interest as bona fide purchaser would 
be prejudiced by the proposed correo- 
tions. The learned Judge did not go 
into the merits of the application. He 


dismissed it on the ground that it was 
incompetent. The present petition is 
concerned only with that opinion. 

For the purpose of this petition it 
has to be assumed that the petitioners 
will be able to establish their allega¬ 
tions that the wrong survey numbers 
were entered because of mistake or inad¬ 
vertence, that they became aware of 
the errors after the preliminary decree, 
and lastly that the errors are really 
errors by which is meant that there is 
or can be no dispute as to the identity 
of the properties mortgaged. It does 
not now arise whether in that case 
defendant 7’s plea of bona fide purchaser 
will avail to defeat a mortgage subject 
to which he brought. The question is 
whether, if these facts can be estab¬ 
lished, the petitioners could have their 
remedy by way of amendment or were 
bound to resort to a suit for rectification, 
or, as the learned Judge puts it, to a 
petition for review. In coming to his 
conclusion the learned Judge has relied 
upon three cases: Farkaruddin Maho¬ 
med Khan v. The Official Trustee of 
Bengal (l), Munuswami Pillai v. Mahdi 
Hussaiji Khan Sahib (2), and Pathambi 
v. Mytheen Bibi (3). I have referred to 
them. They have po application to the 
case. The learned advocate for the 
respondents also does not place much 
reliance upon them. 

In all these cases what was decided 
was that a decree could not be amended 
after satisfaction of it had been entered 
up and it had consequently become dead. 
That is not the case here. The preli¬ 
minary decree in this case is not only 
fully in force, but the final decree has 
not even been passed. But the learned 
advocate for the respondent has urged 
that a petition for amendment under 
S. 152 is only available in cases where 
the mistake or error arose for the first 
time in the plaint or after the institu¬ 
tion of the suit and that it is not avail¬ 
able where the mistake originates in a 
document which has been copied into 
the plaint or at some date anterior to 
the plaint. S. 152 itself says nothing 
about the time when mistakes or errors 
that may be corrected under it arose. 

All it says is that clerical or arith¬ 
metical mistakes in judgments, decrees 

(1) [1884] 10 Cal. 538. 

U) A. I. R. 192G Mad. 516=94 I. C. 453. 

[3) [1902] 12 M. L. J, 96. 
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or orders or errors arising therein from 
any accidental slip or omission miy at 
any time be corrected by the Court 
either of its own motion or on the 
application of any of the parties. On 
the words of the section it is difficult 
to see why this limit of time as to the 
origin of the error should nave any 
significance. The words generally are 
any accidental slip or omission.” The 
practical working of the distinction 
urged by the respondent will be that if 
a vakil’s clerk wrongly copies a mort¬ 
gage deed into a plaint and the mistake 
by inadvertence goes from there up to 
the decree, such a mistake may be 
corrected. But if that clerk correctly 
copies the mortgage deed into the plaint 
and the writer of the mortgage deed had 
carelessly committed the error of writing 
a wrong survey number and that mis¬ 
take is repeated in the plaint and 
onwards to the decree, such a mistake 
cannot be corrected by the Court. Why 
'there should be such a distinction 
according to the sense of the thing I 
fail to see. The object of empowering 
the Court to correct decrees and orders 
is to correct errors, and if it may be 
shown that an alleged mistake falls 
within the class of errors dealt with by 
S. 152 it seems to put an unnecessary 
hindrance upon the power to do justice 
which the section gives, to say that 
the only mistakes of which the Court 
can take cognizance are those made 
either in the plaint or in subsequent 
documents in Court; but, of course, 
if such a distinction has been upheld 
by decisions whioh* are binding on me, 

I am undoubtedly bound to follow 
them. 

i > 

The learned advocates have re¬ 
ferred to a large number of decisions on 
this point, but it is curious that there is 
none which directly decides it although 
there are a number of cases which have a 
more or less indirect bearing on it. In our 
own Court, in Narayanaswami v. Natesa 
(4) when the old Civil Procedure Code 
was in force, a decree-holder applied for 
amendment of the description of the 
hypothecated property in order to bring 
it into conformity with that contained in 
the hypothecation bond. Apparently 
that case was one where the vakil’s clerk 
had wrongly copied the hypothecation 
bon d int o the_ plaint. ^The District 

(4) [1898] 1G Mad. 424. 
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Munsif allowed the amendment. Par¬ 
ker, J., set aside the order of the Munsif as 
made without jurisdiction under the then 
S. 206 which limited the power of amend¬ 
ment to cases where there was a discre¬ 
pancy between the judgment and the de¬ 
cree. On appeal from Parker, J., Best and 
Muthswami Iyer, JJ., set aside that deci¬ 
sion although on different grounds. Best, 
J. said : 

“ It is thus seen that the alteration ordered 
was necessary to recitify a .palpable error, with¬ 
out which correction, the decree was unexecut¬ 
able. The error is in fact in the plaint, but it 
is so palpable that to disallow its correction 
would be simply to put an obstacle in the way 
of plaintiff executing his decree. M 

Muthusawmi Iyer, J., on the same 
point referred to the decision of the 
Privy Council in Bissessur v. Luchmissur 
(5) to the effect that in execution pro¬ 
ceedings the Court will look at the sub¬ 
stance of the transaction and will not be 
disposed to set aside an execution upon, 
mere technical grounds when they find 
that it is substantially right. 

It seems to me that this principle should be 
kept in view in the exercise of the discretionary 
power conferred upon the High Court by S. 622, 

especially when the order revised. 

rendered the decree which would otherwise be 
incapable of execution capable of execution. ” 

In Somasundaram Chettiar v. Velu - 
swamy Naicker (6) there were errors in 
the description of the boundaries of the 
properties which made the whole des¬ 
cription palpably erroneous and, if al¬ 
lowed to stand, would have made the 
decree absolutely useless and unexecut¬ 
able. Their Lordships after referring te 
the oase in Narayanasivami v. Ncitesct 
(4) said : 

“ Following the ruling in Narayanasivami 
v. Natesa (4) we hold that the time when the 
clerical errors (provided -they are in this caso 
palpably clerical errors) were first introduced in 
the transactions or proceedings between the 
parties is immaterial and that the Court has 
got power to amend such clerical errors if they 
are found in the decree without the necessity 
of having the prior pleadings, in which the same 
errors had formerly appeared, themselves 
amended as a preliminary requisite to the 
amendment of the decree. ” 

If the statement of their Lordships 
that 

“ the time when the clerical errors were first 
introduced in the transactions between the 
parties is immaterial ” 

is to be strictly understood and applied, 
it amply covers this case. But it has 
to be noted that it does not appear from 
the report whethe r the mistakes in th at 

(5) [1881] G I. A. 288=5 C. L. R. 477. 

(G) [1914] 22 I. 0. 774. 
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case were mistakes first introduced into 
the plaint or they were copied from the 
document sued on. These cases were 
followed by another Bench in Mahaboo 
Begum Sahiba v. Lai Begum Sakeba (7). 
The only other cases that were cited to 
me were upon the question that it is pos¬ 
sible for plaintiffs, situated as the peti¬ 
tioners are to bring a suit for rectification. 
The cases cited are A. I. R. 1927 Mad. 
1144, Jogeswara Atha v. Ganga Bislinu 
(8), Srish Chandra Lai v. Triguna Pra¬ 
sad Lai (9) and Balaprasad v. Kanoo 
(10). The decision in these cases 
only go as far as to say that even after a 
decree is passed with wrong descriptions 
of the properties, a suit for rectification 
may bo brought to correct the error. 
They do not touch the question whether 
such a suit is the only remedy. There 
are however two remarks in two of these 
cases to which attention has been drawn. 
In Balaprasad v. Ranoo (10), which was 
a case before the Nagpur Judicial Com¬ 
missioners Court, a suit was brought for 
rectification in which the defendants 
raised the question that no such suit 
would lie and that the plaintiff’s remedy 
was by way of application for amendment 
under S. 152. In view of the numerous 
other decisions to which reference has 
been made that contention was of course 
untenable ; but in addition to saying so, 
the Acting Judicial Commissioner said 
that S. 152, Civil P. C., applies to mis¬ 
takes which had an origin not anterior to 
the filing of * the suit. This remark was 
obviously not necessary for the case. 
Similarly in Ram Chander Sarup v. 
Mahazar Hussain (ll) a creditor against 
whom an adjudication had been made in 
the insolvency of his debtor that the 


amount of the debt was only Rs. 3,00C 
odd attempted to get the decree or 
which his claim was based amended by 
altering it into one for Rs. 6,000 anc 
based his application on the ground that 
be was applying for the amendment ol 
the deore 0 . Their Lordships spoke of the 
IP ication as a hopeless case, because nc 

eciee couid be amended after the claim 

i?nhLl lfc f ha ^ 1 be0n ad i ud ‘oated upon and 
limited to the amount fixed by the in- 

solvency proceedings. But at the end of 

the judgment there is this sentence • 

(7) [1921] G2 I. C. 652T--- 

(8) [1904] 8 C. W. N. 473 

(9) [1913] 40 Cal. 541=18 I. C. 444 

(10) [1912J 8 N. L. R, 13=14 I C 407 

(11) [1919] 51 I. C.55. ' 407 * 


Section 152 deals with amendments of 
clerical errors in orders or decrees of the Court 
itself which are drawn up not properly represen¬ 
ting what th3 Court decides. ” 

That again was a remark which was 
not necessary for the decision, if from it 
is intended to be drawn the inference, 
which I think does not strictly follow 
therefrom, that S. 152 does not apply to 
errors caused by copying into a plaint 
documents which are themselves incorrect. 
There is thus no decision which supports 
the respondent’s contention ; on the con¬ 
trary there is a decision of the Rangoon 
..Iigh Court, which, goes a long way to 
support the petitioners’ contention. Ini 
Maung Chit Hlaing v. N. A. R. M. 
Cliettty , A. I.R. 1924 Rang. 104, a mort¬ 
gage deed had been so carelessly drawn 
as to omit the most important of the 
mortgaged properties. A decree was 
obtained upon the defective document and 
after decree an application to correct it 
was made. Duckworth, J., upheld the 
order of the District Court granting the 
application. He described the omission 
as an error arising in the decree from 
an accidental omission ” which in the 
first instance was due to the mortgagor 
himself. He went on to observe : 

“There never was, apparently, any dispute as 
to tho actual property mortgaged. In these cir¬ 
cumstances, I consider that the District Court 
was right in making use of the Court’s inherent 
power under S. 152. ” 

After referring to the cases cited to 
him ho wound up by saying that it would 
cause great hardship to the respondent if 
the amendment in this instance was dis¬ 
allowed, as it would probably necessitate 
a suit to rectify the decree. The net' 
result of the authorities appears to me to 
be that there is nothing which limits the 
power of tho Court under S. 152 to cor- 
lecting errors, mistakes and omissions, 
which arose in the suit and there is noth¬ 
ing which prevents the Court from doing 
justice in an appropriate case where such 
mistakes arose by reason of copying an 
erroneous document into the plaint. In 
my opinion, a suit for rectification al¬ 
though it may have been possible is not! 
the only remedy. As for the suggestion! 
of the Judge that a petition for review is 
appropriate, I fail to see that that is an 
obstacle to the present application. The 
order of the Judge dismissing the petition 
must be set aside and the petition will be 
remitted to the lower Court for being 
dealt with on the merits. 
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Costs of this petition will abide and be 
provided for for by the learned Judge in 
the order to be passed by him. 

F.r.S./k.N Petition allowed. 
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Sundaram Chetty, J. 

{Minor) Nagammal and another — Ap¬ 
pellants. 

v. 

Sanlcarappa Naidu alias Muthalagiri 
Naidu and others —Respondents. 

Second Appeal No. 204 of 1928, Deci¬ 
ded on 7th November 1930, against de¬ 
cree of Sub Judge, Dindigul, in A. S. 
No. 103 of 1925. 

(a) Evidence Act (1872), S. 32 (3) and (7) 

Statement in adoption deed that adoptor’s 
sons were suffering from leprosy is admis¬ 
sible to decide validity of adoption and at¬ 
testation by sons being against their interest 
is admissible. 

The statement contained in a deed of ad¬ 
option that two sons of the adoptor were suffer¬ 
ing from a virulent and incurable form of 
leprosy at. the time of the adoption is a relevant 
fact for deciding whether plaintiff’s adoption 
during the lifetime of those sons was valid or 
not, and is admissible under S. 32 (7); and where 
the two sons suffering from leprosy have attes¬ 
ted that deod they may be deemed to have ac¬ 
quiesced in the truth of that statement which 
is against their pecuniary interest, and the state¬ 
ment is therefore admissible under S. 32 (3) also. 

. [P 264 C 2] 

# (b) Hindu Law—Adoption—Object of, 
stated Natural son suffering from virulent 
leprosy—Another son can be adopted. 

The main purpose or object of adoption is to 
secure the duo performance of obsequial cere¬ 
monies, and oblations of food and water given in 
sradhas and such other ceremonies for the bene¬ 
fit of the adoptor’s soul. The perpetuation of 
lineage is also another object for making an 
adoption. So far as the funeral ceremonies and 
sradhas arc concerned, virulent and loathsome 
form of ulcerous leprosy is a disqualification 
and therefore the existence of such a son cannot 
serve one of the main purposos for which an 
adoption is prescribed under the Hindu law. 

If for the sake of those ceremonies adoption is 
necessary, a 6on incapablo of performing those 
ceremonies can only bear the semblance of a 
son whose existence can bo ignored and an adop¬ 
tion made: 22 Cal. 843; 28 Cal. 169; 4 B. H. 
C. R. 135, Ref. ; A. I. R. 1922 Bom. 173, Diss‘. 
from. [P 265 C 2, P 263 0 1, 2, P 268 0 1, 2] 

T. A. Atlanta Aiyer — for Appellants. 

S. C. Sam path Ayyangar —for Res¬ 
pondents. 

Judgment. —The dispute in the suit, 
out of which this second appeal has 
arisen, relates to the succession to the 
properties of one Muthukrishna Naidu 
who died a minor possessed of the suit 
properties. Defendants 1 and 2 are the 
sisters. The plaintiff claims to be the 


nearest heir to the deceased as he is the 
adopted son of Pappi Naidu who was 
the brother of the deceased’s paternal 
grandfather. Both the Courts below 
have held that the plaintiff was the adop¬ 
ted son- of Pappi Naidu and that the 
adoption is also legal and valid. If 
these findings are correct, there is no 
doubt that the plaintiff is entitled to 
succeed to the properties in question in 
preference to defendants 1 and 2. 

The only question argued in this 
second appeal relates to the validity of 
the plaintiff’s adoption. The circum¬ 
stances in which the plaintiff was taken 
in adoption have been set forth in the 
registered deed of adoption, Ex. A, ex¬ 
ecuted by Pappi Naidu. It is recited in 
that deed that the adoption was neces¬ 
sitated by reason of his two aurasa sons 
being lepers from birth. It is stated 
that, as both the natural born sons were 
suffering from leprosy for over 10 or 12 
years, and as he despaired of having any 
lineal descendant even from his sons to 
perpetuate the lineage, he had recourse 
to adoption. That deed is attested by 
both the sons. It is argued that the re¬ 
cital in Ex. A is not legally admissible 
in evidence in the present case. The 
fact that the two sons of Pappi Naidu 
were suffering from a virulent and in¬ 
curable form of leprosy at the time of 
the aforesaid adoption is a relevant fact 
for deciding in this case whether that 
adoption is valid or not. It seems to me 
that S. 32, Cl. 7, Evidence Act, may apply.j 
That clause makes a statement contained 
in any deed, will or other document 
which relates to any such transaction as 
is mentioned in S. 13, Cl. (a) of the Act 
admissible in evidence. Ex. A. relates 
to the transaction of plaintiff’s adop¬ 
tion whereby his alleged right has 
been created. The statement contained 
in Ex. A, as the basic ground for the 
adoption is therefore admissible in evi¬ 
dence. Moreover, the two sons of Pappi 
Naidu having attested that deed, they 
may be deemed to have acquiesced in the 
truth of that statement which is against 
their pecuniary interest. That being so 
it may even be admissible under Cl. 3, 

S. 32. There is however evidence also 
in proof of the leprosy of the sons of 
Pappi Naidu. It is clear from Exs. D 
and E, the extracts from the death re¬ 
gister relating to those two sons, that 
they died of leprosy. P. W. 2 also 
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Bays that they were suffering from 
ulcerous leprosy and had no chance of 
getting any issue. The finding of the 
lower appellate Court that the two sons 
■of Pappi Naidu were suffering from an 
incurable form of leprosy seems to me to 
he unassailable and it must be accepted 
as correct. 
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the sake of funeral cake, water and solemn rites 
and for the celebrity of his name.” 

Atri says: 

By a man destitute of male issue only must 
a substitute for a son of some one description 
always be anxiously made for the sake of 
funeral cake, water and solemn rites: (Dattaka 
Chandrika in Setlur's book, p. 423;” 

In Dattaka Mimamsa, the same 


There is no doubt that these two sons 
were disqualified for inheritance on ac¬ 
count of their having been afflicted with 
such a virulent form of leprosy. Accor¬ 
ding to the text of Manu: 

“ Eunuchs and outcastes, persons born blind 
or deaf the dumb and such as have lost the use 
of a limb are excluded from heritage.” 

To this enumeration Yaijnavalkya 
adds: 

A person afflicted with an incurable disease: 

592 of Mayne’s Hindu Law. 

Edn. 9).” 

It is also thus laid down in the Mitak- 
shara: 


An impotent person or outcaste and his sons, 
one lame, a mad man, an idiot, a blind man 
and a person afflicted with an incurable disease 
and others similarly disqualified, must be main- 
tamed, oxchuling them however from p.\rticipa- 
tion: (vide S. 10 # v. 1 of Mitakshara at p. 53 of 
Hindu Law Rooks on Inheritance by Setlur).” 

, By a man destitute of male issue, that 
is, by one to whom no son may have been 
born, or whose son may have died, an 
adoption can be made. It is clear that 
only in the absence of a son, grandson or 
great-grandson that an adoption can be 
made. The point that arises for decision 
in this case is. whether the existence of 
the aforesaid two sons of Pappi -Naidu 
who wore excluded from inheritance on 


account of virulent leprosy was a legt 
bar to his making an adoption. Th 
question is not free from difficulty. I 
support of the contention on behalf c 
plaintiff-respondent 1, his learned ac 
vocate, Mr. Sampath Ayyangar, roferre 
me to several ancient toxts of Hind 
law and also to the opinions of th 
modern text-writers on Hindu law. 

In order to understand the reason fo 
tho rule that a sonless man may adopt 
we have to see what the real purpose o 
purposes of adoption are. On this sut 
^eet Devanda Bhatta in his treatis 

Dattaka Chandrika " which is a rocoj 
m^d authority ,n the Dravida Schoc 
of Hindu law, quotes the texts of Man 
and Atri as authorities for statinff th 
reasons for an adoption. Manu says- 
A son of any description must be anxious) 
adopted by a man destitute of male issue, fo 


prominence is given to the obs3quial 
ceremonies which would fail if no adop¬ 
tion is made. Jn S. 1, verse 42, relying 
on the text of Manu, it is stated that an 
adoption is necessary, for otherwise the 
obsequies would fail. The obsequies are 
stated to be funeral rites consisting in 
presenting oblations of food and water 
and so forth: vide Dattaka Mimamsa in 
Setlur’s Book, p. 361, and also verses 54 to 
56 at p. 363. In the aforesaid treatise, 
Nanda Pandita says in S. 2, verse 62, 
that participation in tho obsequies and 
estate has been declared to be the result 
of filial relation. As to the presentation 
of funeral oblations, disqualified heirs 
like the impotent person and the rest who 
merely boar the semblance of being a 
son would he of no use: p. 374 of Setlur's 
Book. The text of Manu, namely: 

a given son must never claim the gotra and 
estate of tho natural father; the -funeral cake 
follows tho gotra and estate, but of him who has 
given away his son the obsequies fail,” 

is referred to in S. 3, verse 25, of Dattaka 
Chandrika (p. 440 of Setlur’ Book). In 
Oolebrooke’s Digest, Vol. 11, p. 417, the 
following text of Manu is quoted, 
namely: 

“ Those eleven sons (the son of the wife and 
the rest is enumerated) are allowed by wise 
legislators to bo substitutes in order for the sons 
of the body for the sake of preventing a failure 
of obsequies.” 

From these authorities there can he no 
room to doubt that the main purpose or 
object of adoption is to secure the duo 
performance of obsequial ceremonies 
and oblations of food and water 
given in sradhas and such other cere¬ 
monies for the benefit of the adoptor’s 
soul. The perpetuation of lineage is also 
another object for making an adoption. 

If a son is afflicted with a virulent and 
loathsome form of ulcerous leprosy, and 
on that account he is unfit to perform 
the funeral rites and such other cere¬ 
monies for his father, can it be deemed 
that the existence of such a son is bar 
to an adoption? Several texts have been 
relied on by Mr. Sampath Ayyangar 
for respondent 1, in support of the 
position that a leper of the aforesaid type 
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is not qualified to perform the obsequies 
and sradhas, etc. In \ajnavalkya 
Samhitha, verses 222 to 224, of the per¬ 
sons who are censured, i. e. considered 
unqualified to perform the sradh, is 
mentioned a diseased person suffering 
from leprosy: vide p. 37 of the Dharma 
Sastras translated by Dutt. In Yama 
Samhita (verses 29 to 31) a person suf¬ 
fering from leprosy is stated to be one 
of the persons who should be carefully 
shunned at a sradh : vide p. 280 of the 
same book. In Vyavahara Mayukha, 
relying on Sanka and Likhita, it is stated 
that the heritable right of him who has 
been formally degraded and his compe¬ 
tence to offer oblations of food and -liba¬ 
tions of water are extinct : p. 116 of 
Setlur s Book. It is observed by Mr. 
Ghose in his Hindu Law (Edn. 3) at 
p. 59 that in ancient times the compe¬ 
tence to perform sradh corresponded 
with right to take the inheritance, and 
the rule was that he who takes the 
inheritance gives the pinda. Among the 
persons competent to perform the sradh, 
a disqualified heir, such as one suffering 
(from leprosy, is not mentioned. There 
jis no doubt that, so far as the funeral 
iceremonies and sradhs are concerned, 
leprosy of the aforesaid type is a dis¬ 
qualification and therefore the existence 
of such a son cannot serve one of the 
main purposes for which an adoption is 
prescribed under the Hindu law. If 
for the sake of those ceremonies ad¬ 
option is necessary, a son incapable 
of performing those ceremonies can only 
bear the semblance of a son whose exis¬ 
tence can be ignored and an adoption 
made. It is argued that such a dis¬ 
qualified son may be eligible for marriage: 
vide Dr. Jolly’s Hindu Law, p. 280 but 
participation in the marriage ceremonies 
though permissible for such a disqualified 
heir, his eligibility to perform his father’s 
obsequial ceremonies and sradhs stands 
on a different footing and is negatived by 
several texts bearing on ancient Hindu 
law. That one who is suffering from a viru¬ 
lent form of leprosy is disqualified tor 
performing even the ceremonies of adop¬ 
tion has boon held in judicial decisions. 
That is the dictum of the Privy Council 
in the decision reported in Bhagaban 
Ramanuja Das v. Bam Praparna Rama¬ 
nuja Das (l) at p. 858 : vide also the 

(lj [1890] 22 Cal. 843=22 1. A. 94=G Sar. 530 

(P. c.). 


decision in Sakumari Dewa v. Ananta 
Mali a (2). If the disease of leprosy ia 
virulent and inexpiable, it undoubtedly 
disqualifies him from participating in the 
adoption ceremonies. In the case of a 
Sudra, as no religious ceremonies are 
necessary for making an adoption, it has 
been held that even a leper may adopt. 

The opinions of almost all the modern 
text-writers on Hindu law appear to be 
that the father of a disqualified heir can 
make an adoption. In the Hindu Law of 
Adoption bySarkar (Edn. 2) at p. 196 the 
learned author, after, referring to a text 
of Yajnavalkya, relies on the opinion of 
Nanda Panditha in respect of that pas¬ 
sage. It is as follows : 

“ It declares that the capacity to present 
oblations and to participate in heritage consti¬ 
tutes sonship for, if that be wanting, the mere 
existence of filial relationship as of an impotent 
or the like disqualified son does not consti¬ 
tute it.” 

The author says that the disqualified 
sons can neither render spiritual service 
nor inherit the estate ; in fact they do 
not possess the legal character of a son. 
Therefore a man having such a son is 
deemed in contemplation of law to be 
sonless for the purpose of adoption. In 
the opinion of the said author, the exis¬ 
tence of a disqualified son is no bar to an- 
adoption by the father. In his Treatise 
on Hindu Law (Edn. 5), the same author 
reiterates that opinion at p. 182. He 
says that the status of sonship is consti¬ 
tuted by the capacity to confer spiritual, 
benefit and by the capacity to inherit 
and a child who is destitute of these 
capacities has not the status of a son in 
the eye of the Hindu law and the exis¬ 
tence of such a son is no bar to an adop¬ 
tion.It is observed by Sir Thomas Strange 
in ^his Hindu Law, Vol. 1. at p. 77 thus: 

The right of inheriting rind that of perform¬ 
ing for the ancestor his funeral obsequies being, 
correlative, if by any of the legal disabilities, a* 
by degradation from caste, by insanity, by in¬ 
curable disease or otherwise, living issue have 
become disqualified in law for the former, the 
effect for the purpose in question being the same 
as if none existed, it is inferred that the right to 
adopt attaches.” 

According to the opinion of Mr. Ghose 
in his book on Hindu Law, Edn. 3, Vol. 1 
at p, 669, a man having a disqualified son 
or a son who is a patita on account of 
heinous offence or change of religion can 
adopt, and as long as a man has no son 
capable of inheriting his property, there 
is no reason who he should not be able 
(2) [1901] 28 Gal. 108. 
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to adopt. The learned author refers to 
the observations in Dattaka Mimamsa, 
S. 2, verse 62, as supporting this view. 
The following passage is found at p. 124 
in Trevelyan s Book on Hindu Law 
(Edn. 2) : 

“ If the son be permanently incapable of per¬ 
forming religious rites bv reason of congenital 
blindness, deafness, dumbness, impotencv, lame¬ 
ness, virulent leprosy, insanity, idiocy, or from 
any other reason which involves an incapacity to 
inherit, ho may be treated for this purpose as 
non-existent.” 

^ In his Hindu Cole, Edn. 3, Sir H. S. 
Gour has expressed his opinion at p. 357, 
as follows : 

“ Since the primary purpose of adoption, as 
now understood, is to provide for the adoptor’s 
spiritual advancement by having some one 
legally qualified to perforin his obsequies, and 
since such qualification must be judged by 
Hindu law which disqualifies the son who is 
impotent, an idiot or insane, blind, deaf, dumb, 
lame, congenitally suffering from leprosy or 
from any infirmity of disease which disqualifies 
him for inheritance or one who was become a 
convert to an alien faith or has turned a her¬ 
mit, svnvasi or fakir and thereby snapped the 
natural ti£ by which he was bound to his father, 
the latter may make an adoption as such dis¬ 
qualified son is as good as civilly dead to him.” 

In West and Buhler'a Hindu La%v 
Edn. 3, Vol. 1-11 reference is made to 
Sir Thomas Strange's opinion that in 
such cases adoption was competent to 
the father who could not derive spiritual 
benefit from the incapable son. But, so 
far as Bombay is concerned, it is stated 
that by the customary law prevailing in 
the Presidency, the insanity of a son by 
birth is not generally a valid cause for an 
adoption. The learned authors further 
say that it is consistent with this that 
the blindness or dumbness of a son should 
not justify an adoption : see pp. 907 and 
908. That being so, it is only so far as 
Bombay is concerned, we must take it 
that the customary law overrides the 
general rule of Hindu law, which how¬ 
ever should apply to the other parts of 
India. In Bhattacharya’s Hindu Law 

JuTI' V °!- 1 . afc P* 342 ' ifc is stated 
hat the criterion of sonship as given by 

Nanda Panditha in one place may throw 
some light on this subject. The learned 
author quotes the opinions of Nanda 
Panditha and of Sir Thomas Strange and 
leaves the matter there, without expres¬ 
sing any opinion of his own, after stating 
that the question whether the father 
of a disqualified son can adopt or 
not is one about which there is no 
decision one way or the other. Some 


reliance is placed by the learned advo¬ 
cate . for the appellants on one of the 
special rules relating to construction of 
texts mentioned in this book. R. 10 is : 

A clause in a text which seems like a reason 
for the rule of law enjoined by it, has, generally 
speaking, no significance whatever: vide p. 135. 

. 4 see how this rule of construc¬ 

tion has any application in the present 
case, nor has he shown with any defini¬ 
teness the applicability of this rule to 

any particular text relied on by the other 
side. 

Much reliance has been placed by the 
learned advocate for the appellants on 
the decision in Bliarmappa v. Ujjan- 
Gauda (3). wherein a similar question 
arose for determination. It was a case 
of dumbness, congenital and incurable. 
A person affected by such dumbness was- 
held to be disqualified for inheritance ac¬ 
cording to the Hindu law prevailing in 
the Bombay Presidency. On the further 
question as to the validity of an adoption 
made during the existence of such a, 
dumb grandson, it has been held that the 
adoptor cannot be deemed to be sonless 
so as to make the adoption made by him 
during the lifetime of such a grandson 

valid. At p. 458, Shah, J., observes as 
follows : 

But it is urged that the existence of a grand¬ 
son, disqualified as in the present case, is no bar 
to an adoption by the grandfather. There is no- 
decided case on this point, and, so far as I have 
been able to see, there is nothing in the Mitak- 
shara or the Vyavahara Mayukha to lend sup¬ 
port to this view The basic principle of adop¬ 
tion, as I understand it to have been laid by the 
Smnthi writers, does not support the contention. 
The opinions expressed by writers on Hindu law 
aic conflicting ; and, treating it as a point of 
first impression at least so far as this Presidency 

[ h ?t° COmo to the conclusion- 
that the fact of the grandson suffering from 

lTl bU ? S t Vblrt i f 0eSnot render the adoption 
valid which would be otherwise invalid on ac- 

thne” ltS iaving bccn lnado during his life- 

The learned Judge refers to the hard¬ 
ship and obsolete nature of some of the 
grounds of exclusion from inheritance 
and says that each defect must be con- 
sidered on its merits. Following the 
decision in Vallabharam Shivanarayana- 
v. Bai Ilariganga (4), he held that a 
person born dumb was incapable of in¬ 
heriting according to the Hindu law 
prevailing in Bombay. Referring to 
Vyavahara Mayukha the learned Judge 

(3) A. I. R. 1922 Bom. 173=05 I. C. 21G^4G 
Bom. 455. 

(4) 4 B. H. C. R. 135. 
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says that there is no indication in the 
•chapter relating to adoption that a son 
subject to any defect which would exclude 
him from inheritance was no son at all. 
The learned Judge further says that the 
Dattaka Mimamsa does not in his opinion 
afford any indication to the contrary. As 
to the passage in S. 2, verse 62, in the 
Dattaka Mimamsa, which I have already 
referred to, the learned Judge does not 
-accept the interpretation placed upon it 
by some writers on Hindu law. That is 
one of the passages found in the chapter 
relating to the subject : “Who is to be 
adopted?” It seems to me that the qualifi¬ 
cation or eligibility of the boy for adop¬ 
tion is a pertinent matter for considera¬ 
tion in that chapter. If in the aforesaid 
verse it is stated that impotent persons 
and the rest merely bear the semblance 
of being a son and would be of no use, it 


not only disqualified for inheritance, but 
also incompetent to perform the aforesaid 
ceremonies should be deemed to bear only 
the semblance of a son, and bis father 
can be very well treated as sonless for 
the purpose of enabling him to make an 
adoption. With due deference I am 
unable to follow the decision of the 
Bombay High Court and apply it to the] 
present case. 

For all the foregoing reasons I hold 
that the plaintiff’s adoption is legal and 
valid. 

In the result the second appeal fails 
and is dismissed with costs. 

The court-fee payable to Government 
on the memorandum of appeal should be 
paid by the appellants. 

p.r.S./k.n. Appeal dismissed. 
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amounts to saying that such a person 
does not fulfil the capacity of sonship. 
Such a person is not only ineligible for 
adoption but his father can he deemed to 
be sonless, for the purpose of making an 
adoption. 

With great respect I would state 
that the opinion of Nanda Fanditha 
so expressed, does not lose its value by 
the statement of it in the chapter on the 
subject “Who is to be adopted,” instead 
■of in the first section where he deals with 
the question as to who can adopt. More¬ 
over, the main purpose of adoption, 
according to authoritative texts on Hindu 
law, being the due performance of obse¬ 
quial ceremonies and the oblations of 
food and water given in sradhas and such 
other rites for the benefit of the adoptor’s 
soul and the perpetuation of his lineage, 
i if the existence of a son incompetent to 
perform such religious ceremonies and 
sacrifices is treated as a bar to an adop¬ 
tion, one of the aforesaid main purposes 
which necessitate an adoption becomes 
frustrated. This aspect does not seem 
■to have been given due weight in the 
‘reasoning adopted by the learned Judge 
in that decision. There is almost a con¬ 


sensus of opinion among the modern text- 
writers on this question as I have already 
pointed out. Some of the persons who 
are excluded from inheritance as disquali¬ 
fied heirs may bo competent to perform 
obsequial and other ceremonies. Perhaps 
the existence of such a son may be held 
jto be a bar to an adoption ; but I am 
Jclear that the existence of a son who is 


Curgenven, J. 

Krishnaswami Mudaliar —Defendant— 
Petitioner. 

v. 

Manikka Mudali —Plaintiff—Respon¬ 
dent. 

Civil Revn. Petn. No. 293 of 1929, De¬ 
cided on 28th April 1930, from decree of 
Sub-Judge, Coimbatore, in Appeal Suit 
No. 128 of 1928. 

Civil P. C. (1908), S. 11—Previous suit 
dismissed—Subsequent suit on same cause of 
action is not maintainable—Alternative re¬ 
liefs, even if any, should have been pleaded 
in previous suit. 

The subsequent suit was brought against a 
defendant who was one of the defendants 
against whom the previous suit, based on the 
same cause of actiou as the subsequent suit, 
was brought and dismissed. 

Held, : that the subsequent suit is not main¬ 
tainable. Even if the plaintiff had alternative 
claims arising out of the same cause of action, 
he might and ought to have set up his alterna¬ 
tive claims : A. I. R. 1923 Mad. 257 ; A. I. R. 
192G Mad. 234, Rel. on. ;A. I. R. 1922 Bom. 29 ; 
and A. I. R. 1925 Mad. 1172, Dist. [P 269 C 2] 

Watrap S. Subramania Iyer — for 
Petitionor. 

Salem S. Ramaswami Iyer —for Res¬ 
pondent. 

Judgment. —The defendant has filed 
this revision petition against the decision 
of the Subordinate Judge of Coimbatore 
remanding the suit which was dismissed 
by the District Munsif of Udamalpet. 
The only question which arises is whether 
the judgment in S. G. S. No. 688 of 1925 
on the file of the same District Munsif’s 
Court operated as res judicata.. The facts 
were in brief that the plaintiff’s father had 
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been in partnership with the defendant, 
and that on 16th June 1924 they agreed to 
dissolve, the defendant taking over some 
of the assets and the plaintiff’s father 
some of the outstandings in settlement of 
their mutual claims. The earlier suit was 
brought against a debtor of the firm and 
against the defendant here, and it is 
necessary to look into the terms of the 
plaint in order to ascertain what exactly 
the nature of that suit was. After 
reciting the dissolution of the partner¬ 
ship and what took place on 16th June 
1924 the plaint said: 

“ As per the above list (i. o., a list given by 
the defendant to the plaintiff's father) it is just 
that a sum of Rs. 152-14-0 together with inter¬ 
est, should be paid by defendant 1 (the debtor). 
In case the Court is of the opinion that it is not 
just that defendant 1 should pay the amount, 
it is just that the said amount should bo re¬ 
covered from defendant 2 (defendant here).” 

The substance therefore of the claim 
was that if the money was found due 
from the debtor, the Court was to de¬ 
cree it from him ; if not due, then from 
defendant 2 in that suit, now the defend¬ 
ant here, in consequence of some arange- 
ment between the parties. In the writ- 
ten statement which this defendant filed 
he denied that if the money was not 
paid by the debtor he had undertaken to 
pay it himself. As it was a small cause 
suit, there were of course no express is¬ 
sues, but the judgment makes it clear 
that the first point for decision was 
whether the debtor owed the money. The 
District Munsif found on this that he 
had had no dealings with the firm and he 
did not owe the amount. He then turned 
to decide the second point whether de¬ 
fendant 2 (defendant here) was liable to 
pay the amount, and his conclusion is 
expressed thus: 

If the suit claim is found not to bo really 
due, defendant will not bo liable for it unless he 
agreed to make good tho amount if it was not 
recovered from defendant 1,” 

and he concludes by finding defendant 
2 , n^t liable. Between these two pass¬ 
ages there appaar two other sentences re- 

a ing to the plaintiff's competence to 
bring another suit against this defen¬ 
dant However let us first look at the 
plaint in the present case. It recites 
again that a list was given by the defen¬ 
dant to the plaintiff on 16th June 1924 
o the amounts outstanding, including the 
plaint debt. It then goes on to describe 
the previous suit and how it ended, and 
para. 7 is as follows : 


At the time-when the defendant gave up the 
list and the receipts it was agreed that the 
above-mentioned amounts wore really due to the 
partnership and that tho defendants was res¬ 
ponsible for the said amounts and on that 
agreement tho partnership was dissolved. As 
the suit amount has been lost from thfr 
amounts due to the plaintiff's share and as tho 
defendant is anyhow bound to make it good, 
tho defendant is bound to pay the amount to 
the plaintiff’s father.” 

The cause of action for this suit is 
dated 22nd December 1925. No des¬ 
cription of how it arose is given but I 
am informed that it is the date on which 
the previous suit was decided. It goes, 
without saying that no cause of action 
can have arisen from that circumstance, 
and the remainder of the plaint shows 
that the only cause of action there can 
have been would consist in an agreement 
by the defendant entered into on 16th; 
June 1924. 

I am therefore totally unable to see as, 
indeed the learned District Munsif was 1 
unable to see, that the plaintiff had any: 
new grounds for bringing this second 
suit. Even however assuming that to 
obtain a/decree for such sum of money 
from the defendant he had more than 
one alternative basis of claim, I think it 
is abundantly clear from such decisions 
as Muhammad Rowther v. Abdul Rahi- 
man Rowther (l) at p. 138 (of 46 Mad.) ! 
Ramiah v. Lalcshmi Narayanan (2), \ . 
Marimuthu Goundan v. Muniammal (3)j 
that he must have included both 
alternative claims in his original plaint. 

It was not a case of incompatibi-: 
lity of statement as was dealt with in 
Dolakhataji v. Balya Knoo (4). Nor can 
I find that the authority which the 
learned Subordinate Judge has relied 
upon Ratrivi v. Kannan , A. I. R. 1925, 
Mad. 1172, has any bearing because that 
related to claims based upon two distinct 
marupata dated 1902 and 1876. More¬ 
over Expin. 4, S. 11, Civil P. C., is not 
referred to in the judgment. The only 
possible ground, I think, which the 
plaintiff could have for claiming a right 
to bring another suit lies in the observa¬ 
tion of the District Munsif, which runs- 
thus : 

“ If tho amount was found not to be due from 
defondant 1, tho -plaintiff will get a cause of 

(1) A. I. R. 1923 Mad. 257=72 I. 0. 207=46 

Mad. 135. 

(2) A. I. R. 1926 Mad. 234=91 I. C. G60. 

(3) A. I. R. 1927 Mad. 120=99 I. C. 525. 

(4) A. I. R. 1922 Bom. 29=66 I. C. 815=46- 

Bom. 803. 
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action to sue defendant 2 for damages. This 
the plaintiff can do only in a separate suit mak¬ 
ing the necessary allegations.” 

I am wholly unable to see how this 
passage can be reconciled with the clear 
finding that there being no agreement to 
make defendant 2 liable, he must be ex¬ 
onerated. There is abundant authority 
for the position that no such state¬ 
ment as this in a judgment will create in 
the plaintiff any right to bring a fresh 
■suit which he does not already enjoy. 
The code provides only one seb of circum¬ 
stances in which such a right arises, 
namely under the terms of O. 23, R.l, and 
as has been pointed out in Fateh Singh 
v. Jagannath Baksh Singh (5), it is a 
necessary part of the procedure that in 
respect of a portion of the claim the 
plaintiff should withdraw his suit or 
abandon part of his claim; and it is only 
then that permission can be granted to 
him to institute a fresh suit in respect of 
the subject-matter withdrawn or aban¬ 
doned. No such circumstances arises in 
the present case, and I cannot find there¬ 
fore that the plaintiff can derive from 
what the District Munsif said any de- 
fence against the ploa of res judicata 
which appears to me to be clearly estab¬ 
lished. I must accordingly differ from 
the view taken by the learned Subordi- 
• nato Judge, set aside his decree and res¬ 
tore that of the District Munsif with 
costs throughout. 

P.R.S./lt.K. Appeal allowed. 

(5) A. I. R. 1925 P. 0. 55=31 I. C. 280—52 
I. A. 100=27 O.C. 334=47 All. 158 (P.G.). 
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Pandalai, J. 

Ramanuja Naicker —Appellant. 

v. 

Soliappa Naicker and others —Respon¬ 
dents. 

Appeal No. 71 of 1928, Decided on 
18th November 1930, from appellate 
order of Dist. Judge, Ramnad, in Appeal 
Suit No. 697 of 1924. 

(a) Civil P. C. (1908), S. 47 (2) — Conver¬ 
sion of petition into suit under S. 47 (2)—No 
second appeal lies but where on respondent's 
own invitation lower appellate Court sets 
aside order of executing Court refusing such 
conversion, on footing that it was involved in 
appeal under S. 47, respondent cannot be al¬ 
lowed to resile and say no appeal lies at ap¬ 
pellant’s instance to correct error. 

Although no doubt no appeal lies from an 
-order merolv allowing the conversion of an exe¬ 
cution petition into a suit as permitted by S. 17 
■(2) for tho roison that the order though passed 
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under S. 47 is not one relating to the execution, 
discharge or satisfaction of the decree, where on 
respondent's own invitation the lower -appellate 
Court sets aside the order of the executing Court 
on the footing that it is involved in the appeal 
under S. 47, he cannot be allowed to turn round 

no appeal lies at the appellant’s 
instance to correct the error : A. I. R. 1929 
Mad. 718 and 28 Mad. 127, Ret. on. [P 271 C 2] 

(b) Civil P. C. (1908), S. 47 (2)—S. 47 (2) 
is intended to correct bona fide mistake. 

Sub-S. (2) is intended to prevent the incon¬ 
venience and injustice caused by the discovery 
sometimes made after proceedings in Court have 
gone on for a long timo or -as a result of the de¬ 
cision of an appellate Court that tho proceeding 
had originated in an erroneous form by a bona 
fide mistake by petition when it should have 
been by suit or vice versa. It is not intended to 
save litigants from the trouble of choosing the 
proper form and filing a plaint or an execution 
petition when it is discovered in time what is 
the proper form and there is no further question 
about the matter. [P 271 C-2] 

E. Rajah Ayijar and M. Rajagopala- 
chari — for Appellant. 

B. Sitarama Rao and 5. R. Muthu- 
swami Aygai —for Respondents. 

Judgment. — The appellant assignee 
decree-holder is the purchaser of 17 pro¬ 
perties in a mortgage suit, O. S. No. 68 of 
1919, at a sale dated 24th March 1924. 
Respondent 1 is the purchaser of seven 
of these properties under a previous 
Court sale dated 18th December 1923 for 
a simple debt due by the same debtor. 
Respondent 1 on 16th June 1924 by E. A. 
No. 90 of 1924 applied to the Court exe¬ 
cuting the mortgage decree to set aside 
the sale to the appellant alleging (l) 
material irregularity in conducting and 
publishing the sale and (2) that the preli¬ 
minary mortgage decree had been previ¬ 
ously satisfied by the mortgagors them¬ 
selves and that the subsequent assign¬ 
ment of the decree and execution sale 
were conducted fraudulently in collusion 
between the assignee decree-holder and 
judgment-debtors in the mortgage suit in 
order to defeat the respondent. Appar¬ 
ently, being advised that the latter ob¬ 
jection could not be heard in execution, 
respondent 1 applied by E. A. No. 138 of 
1924 to treat ground 2 of his former 
petition as a suit under S. 47 (2). The 
Subordinate Judge dismissed E. A. No. 
138 of 1924 on 5th September 1924. He 
refused to treat E. A. No. 90 of 1924 as 
a suit but left it to respondent 1 to file a 
suit if he was so advised on the ground of 
fraud. On 7th October 1924 he dismissed 
E. A. No. 90 of 1924 so far as it alleged 
material irregularity on the ground that 
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no irregularity in publishing or conduct¬ 
ing the sale was proved. Respondent 1. 
did not pursue the order of 5th Septem¬ 
ber 1921 in appeal or revision but ap¬ 
pealed to the District Court against the 
order of 7th October 1924, which he was 
entitled to do as the order was one re¬ 
lating to the execution, discharge or 
satisfaction of the decree and according 
to the decisions both appellant and res° 
pondent are representatives of the parties 
to the mortgage decree. At the hearing 
of the appeal on 4th February 192S, the 
only question which gave rise to the ap¬ 
peal, i. e., whether th9 sale to the appel¬ 
lant was vitiated by material irregularity 
in publishing and conducting it, was ab¬ 
andoned by respondent 1. 


But the District Judge was asked to 
set aside the order of the Sub-Judge 
dated 5th September 1924 refusin'* to 
convert the petition into a suit so far as 
it was founded on fraud. The learned 
j Judge though aware of the fact that there 
: was no appeal from that order and that 
it was not one relating to execution, dis¬ 
charge or satisfaction of the decree, con¬ 
sidered that it was merely an interlocu¬ 
tory matter arising in the main petition 
( which was the subject-matter of appeal 
and that therefore he had power to order 
the conversion and holding that the Sub¬ 
ordinate Judge had not exercised a sound 
discretion ordered the conversion of the 
petition E. A. No. 90 of 1924 into a suit. 
IThe present appeal is against that order. 

Respondent 1 toofc the preliminary ob¬ 
jection that no appeal lies from an order 
merely allowing the conversion of an 
execution petition into a suit as permitted 

S. 47 (2), Civil P. C„ for the reason 
tnat the order though passed under S. 47 
IS not one relating to the execution, dis¬ 
charge or satisfaction of the decree ■ 
?° mu Ayyar v. Ghelliah Pillai (l). But 
the answer is that, the lower Court hav- 

exLhLlTu P ° n<Jent rs own invitation 

of the S, h® i P ° W6r t0 99t asida tl,a orde >' 
that ft f“- bOrd 1 ma J t0 Jud 3 0 °n the footing 
that it is involved in the appeal under 8 

Cut no°Tn°' r, W turn r °nnd and say 

stancrto P c^Lt 6 thlrrr a “ a :/j "" 

Chettyv. Mamanathan Ghetty (2), This 
objection fails. 

I doubt whether th e learned Judge had 

(1) A.I.R. 1929 Mad. 718=119 I G 

(2) £1905] 28 Mad. 127=14 M.Lij.^G. 


any jurisdiction to 3et aside the order of 
5th September 1924. There could be no 
appeal from it and the learned Judge had 
no power of revision. In any case I 
think the learned Judge should not have 
interfered with the order of the Subor¬ 
dinate Judge of 5th September 1924, nor 
was it a case in which he ought to have, 
of Ins own accord made an order under 
^ That sub-S. (2) is intended to 
prevent the inconvenience and injustice 
caused by the discovery sometimes made 
alter proceedings in Court have gone on 
for a long time or as a result of the deci¬ 
sion of an appellate Court, that the pro¬ 
ceeding had originated in an erroneous 
form by a bona fide mistake by petition' 
when it should have been by suit or vice 
veisa. It was not intended to save liti-i 
gants fiom the trouble of choosing the 
proper form and filing a plaint or an exe-| 
cut ion petition when it is discovered in 
time what is the proper form and there 
is no further question about the matter.I 
Here the order of 5th September 1924 
clearly informed respondent 1, if it was 
necessary for that purpose, that so far as 
his attack on the sale was founded on 
fiaud in obtaining the final decree or in 
executing a decree which had been satis¬ 
fied, his proper remedy was by suit 
Responlent 1 has not questioned the cor¬ 
rectness of that view here and did not 
question it before the District Judge. He 
had plenty of time te correct his own 

01101 an 1 a plaint if so advised on 
the grounl of fraud. 

But he did not do so till the decision 
of the appeal on 4th February 1928. 
That appeal was only concerned with 
the allegation of material irregularity 
and not with any allegations of fraud. 

In the circumstances there was no hard¬ 
ship arising from respondent Is failure 
to file his suit earlier, for which respon¬ 
dent 1 was alone responsible. It was 
wrong to say as the learned Judge has 
clone that the Subordinate Judge did not 
exercise a sound discretion because his 
decision on the point has never been 
questioned and [is obviously right. The 
learned Judge seams to have been in¬ 
fluenced by the consideration that a suit- 
brought for the first time after 4th Feb¬ 
ruary 1928 on the ground of fraud might 
bo met with a plea of limitation. In the 
above ciroumstances respondent 1 has no 
one else to thank for this, if it should be 
so. 


272 Madras 


» 


Ramakrishna v. Raghunatha 


1931 


The appellant's advocate has urged 
that it is illegal under S. 47*(2) to treat a 
proceeding partly as a petition and partly 
as a suit and that the only power 
given under that subsection is to treat it 
as one or the other, not as both. He cited 
Venkatakumara Mahipati Sunja Rao 
Bahadur v. Suhbayamma Rao Bahadur 
(3) and Sachi Prasad Mulcerjee v. Amar- 
natli Roy Choudhuri (-4). I think it un¬ 
necessary to say anything about this as 
in my opinion the order under S. 47 (2) 
passed by the District Judge was unjusti¬ 
fied on the grounds already stated. 

In the result the decree of the lower 
Court so far as it directed the conversion 
of respondent I s petition into a suit, is 
set aside. I understand that a suit has 
been filed by respondent 1. This decision 
will not affect any of the questions aris¬ 
ing for decision in the suit except such as 
may depend upon conversion by the 
order of the Court of the petition into a 
suit. 

The appellant will have his costs in 
this and in the lower Court. - 

P.r.S./v.b. Appeal allowed. 

“73TC1915] 24 1.67 4847 

(4) [1919] 46 Cal. 103=45 I.C. 864. 
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Wallace and Pandalai, JJ. 

Ramakrishna Ayyar —Defendant—Ap¬ 
pellant. 

v. 

Raghunatha Ayyar and another — 
Plaintiffs—Respondents. 

Appeal No. 330 of 1925, Decided on 
2nd December 1930, against decree of 
Sub-Judge, Ottapalam, D/- 25th Novem¬ 
ber 1924. 

Civil P. C. (1908), S. 35—Court can grant 
personal decree for costs against party, who 
is not mortgagor. 

Though as between mortgagees and mortgagors 
in a mortgage decree, no separate order making 
the defendant-mortgagors personally liable for 
the costs can be passed, yet it cannot be said that 
it is illegal to award a personal decree for costs 
against a party to the suit who is not himself 
the mortgagor. The matter rests on discretion 
of the Court. [P 272 C 2] 

C. V. Mahadeva Ayyar —for Appellant. 

P. R. Ramakrishna Ayyai —for Res¬ 
pondents. 

‘ Judgment. —This is an appeal against 
the judgment of the learned Subordinate 
Judge of Ottapalam in a mortgage suit. 
The appeal relates to the matter of 
costs only, the learned Judge having de¬ 
creed inter alia that defendant 5 do be 


liable personally for the costs of the 
suit. Defendant 5 is the appellant. He 
'was not one of the mortgagors, these 
being defendants, 1, 2 and 3. He came 
on record on his own petition as a pur¬ 
chaser of the interest of defendant 2 in 
the property. Having come on the re¬ 
cord, he adopted, we are told, the writ¬ 
ten statement of defendant 2. When 
the case came on for trial defendant 2 
did not contest and was ex parte, and 
defendant 5 proceeded to contest the suit 
his chief contention being that the plain¬ 
tiffs were benamidars for defendant 4 
who, he said, is the real owner of the 
mortgage under an assignment deed. 
Ex. B. 

The learned Judge found that this 
contention was frivolous and vexa¬ 
tious and obviously for that reason he 
has directed that defendant 5 do be per¬ 
sonally liable for the costs of the suit. 
The contention put forward on his be¬ 
half is that the learned Judge’s order is 
illegal, because the costs in a mortgage 
suit are primarily provided for in the 
mortgage decree itself, and that in fact 
in the decree in this suit these costs have 
been provided for in para. 2 of the decree 
to be met out of the mortgaged property,, 
in the first instance. While it may be 
correct according to various authorities 
which the learned advocate has cited be¬ 
fore us that as between mortgagee and 
mortgagor in a mortgage decree of this 
kind no separate order making the defen¬ 
dants mortgagors personally liable for 
the costs can be passed, we have not been 
referred to any authority which lays 
down that it is illegal to award a per¬ 
sonal decree for costs against a party to 
the suit who is not himself the mort-l 
gagor. That being so, the ODly question 
remaining is, whether we can say that 
the decree of the lower Court regarding 
these costs is so perverse as to amount 
to a negation of the judicial discretion 
which is vested in the trial Court in the 
matter of costs. In the circumstances 
of the case, we are not prepared to say 
that that is so. In these circumstances 
we hold that the appeal must fail and it 
is dismissed with costs. 

P.r.S./b.v. Appeal dismissed . 
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Beasley, o. J. 

Neclamarajit Venkata Narasimhayya— 

Plaintiff—Appellant. 

v. 

Neelamaraju Rajya Lakshmamma and 
others Defendants —Respondents. 

Second Appeal No. 201 of 1927, Deci¬ 
ded on 1st May 1930, against decree of 

bub-Jiidge, Bapatia, in A. 8. No. 241 of 
1925. 

Limitation Act (1908), Art. 141-Proper¬ 
ties sold by Hindu widow in 18)3—Boyad- 
opted m 19° 5 and died in 1)J9—Widow’s 
death in-192 1—Reversioner s suit in 1923 for 
recovery of possession ot alienated property— 
S>uit held not barred. ' 

i ^ ^ in( l u widow sold certain properties of her 
late husband in 1899 and subsequently adopted 
f** iy°5. Th ° adopted boy died a minor in 

19JJ Clio widow also died in 1921 and after 
or death a reversioner died a suit in 1923 for 

widow 8 baCk the propcrties alienated by the 
: that under the abovo circumstances 

G63 Tp rTl bar , rC o Jimitation : 32 u/. 

41 1 f MMad. 143 and 

41 Mid. 1 5 (F .B.), Ref. and Ex pi. [p 274 0 1,2J 

B. Somayya —for Appoilant. 

njP'j Vert ^ ata ^mana Rao, Government 
L leader —for Respondents. 

Judgment.-Tho plaintiff is the ap- 
peilant in this socond appeal which arises 
out of a suit tiled by him as a reversioner 
to the estate of one Nilamaraju But- 
chayya for possession of the suit pro¬ 
perty. This property was by Ex. 14 sold 
in the year 1889 to one Nilamaraju 
Bajamma by Adetnma, tho adoptive 
mother of Butchayya. Tho alienee is 
defen iant 14 in the suit. In 1905 
Aaonraa adopted Butchayya, then a 
minor boy. Flo die! in 1909 being then 
still a minor, as has been found by tho 
District Munsif, although there is no 
fin ling upon tho point of minority by the 
lower appellate Court. On his adoption 
ho divosto 1 his adoptive mother of tho 
property and it became vostol in him. 

After his death his adoptive mother got 
his estate as his logal representative. Sho 
die! in 1921 and tho appoilant then filod 
in suit to sot aside tho silo under 

fiLn fchus bo 8000 fcha * fc tho suit 
was filed 14 years after the death of tho 
ciCJOpto I son t>utch&yy& # 

fn the District Munsif’s Court the 
claim was held not to be barred, and 
Sreeramulu v. Kristnamma (l) was 
there relied upon. That case decided that 
where a flin 1 u widow alienates imraov- 
(l) [lUOJJ 20 .Mad. 143=12 M. L. JV1977 

1931 M/35 <fc 36 


273 


not sue to recover possession of the pro¬ 
perty until tho termination of her widow¬ 
hood. A 12 years’ period of limitation 
was under Art 141. Lim. Act, given and 
time was reckoned from tho date of her 
death In the judgment of tho lower 
appellate Court it is pointed out that 
Sreeramulu v. Kristnamma (l), which 
was deeded in 1902 must be taken to be 
overruled by a Full Bench ease in 1917 

(2) UU I ,"tl 't Saslri „y- SauUr > Annual 
In that case a Hindu widow alien- 

afced certain pi operties for a purpose not 

binding on tho inheritance and thereafter 
adopted a son and it was hold by the 
Full Bench that tho alienation was not 
bmding on the adopted son and that ho 
could sue, during the lifetime of tho 
w.dow, to sot aside tho alienation and 
lecover the properties so alienated, his 
cause of action arising from the time of 

118 a , do J )t '? n T , In the course of tho judg¬ 
ment of Sir John Wallis, C.J.. reference is 
made to Bonomali Roy v. Jayat Chandra, 
Bhowmicl(3) a decision of the Privy 

Mlmvs^ J ° hn Wallis Says at P- 85 as 

SSSKfSK-BBiSs 

sB j7sr. Si! 

The facts in Bonomali Roy v Janar 
Chandra Bhowmick (3) wore that in 1837 

erant V ‘l d °T ° . ths , owne1 ' °f a zamindari 
gianted a lease to tho prelecessors of tho 

defendants as manager for tho widow 

mfi r fa SOn - Tl,e h^ttor Widow in 

ir** a ■»» s “wX e*. 

h f r t - hafc lf fcho loxso was v ° :d the 

ponod of limitation ran from its date and 

r°f only h y thQ adopted 
son his light of action arose on his adop¬ 
tion an I time would begin to run against 
hi n from the date when ho attained his 
majority in 1856. There wero therefore 
two datos taken by their Lordships 
namely, tho date of tho adoption and the 
date of the attainment of majority. With 
regard to tho former they hold that tho 

(2) [1918] 41 Mad. 75=42 L cf 245~7F~Fvi 

(3) [1905] 82 OaJ.' 009=32 I. A. 80 (P.*C ).' 
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right of action arose then and for the pur¬ 
poses of limitation they held that limita¬ 
tion commenced to run from the latter 
dal o. 

Applying that judgment to this case, it 
is quite clear that the cause of action 
arose in 1905, the date of the a loption, 
and that had the adoptive son lived, the 
ist tiding point of limitation would he the 
date when he attainel his majority. But 
he died, as before stato 1 a minor. The 
learnel Subordinate Judge has found that 
it is cleir from Vaidyanalha Sastri v. 
Savitri Animal (2) that the suit became 
barrel by limitat : on 12 years from the 
dito of Butchayya's adoption. That is 
certainly not tho way I read that case 
and is certainly not what the Privy Coun¬ 
cil decide 1 in Bonomali Roy v. Jagat 
Chandra Bhowmick (3) for the reasons I 
have already given. If tho sale had been 
void, then the starting point of limita¬ 
tion would have been the date of the sale 
but this sale was not void but voidable. 
The learned Government Pleader contends 
on the other hand that the starting point 
of limitation was the date of the adop¬ 
tion. It was on that date ho argues that 
possession commenced to bo adverse be¬ 
cause the adoptive mother had ceased to 
have any right to the property she had 
become divested of, and it had vested en¬ 
tirely in the adopted son. But with 
great respect to that argument, I cannot 
see how the fact that she had become 
divested of the property by reason of the 
adoption can affect the question of limi¬ 
tation Tho adopted son could, through 
a guardian, have claimed possession of the 
pioperty. He had his cause of action 
but he was a minor and subject to a dis- 
jahility. He was not bound to sue and 
the period of limitation is not abridged by 
reason of S. 6, Lim. Act. as is contended 
for by the learned Government Pleader 
who argues that by reason of that section 
and S. 8 time ran from the date of tho 
adoption but an extension of throe years 
after the attainment of majority is all 
th it is given to tho minor. With great 
respect l do not agree with that conten¬ 
tion and it is certainly not the view 
ti'cen by Sir John Wallis, C. J., in 
Vauh/anatha Sastri v. Sauitri Ammal 
(2) or by tho Privy Council in Bovnrnah 
Iioy v Jagat Chandra Bhomnick (3). I 
roust therefore held that tho learned 
Subordinate Judge was wrong in holding 
that time commenced to run against the 


adopted son from 1905. He died a minor, 
his adoptive mother succeeded to the 
estate and as regards her I think it is 
cleir that she could not be in a position 
to dispute her previous alienation. She! 
died in 1921 and the present appellant 
filed the suit in 1923. 

In my view, the suit was not barred, 
by limitation and this appeal must bej 
allowed with costs and the case reman-j 
del to the lower appellate Court to 
decide all the other questions raised in 
the appeal and undecided by reason of 
the decision that the suit was barred by 
limitation. 

p.r.S./r.K. Appeal allowed. 
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CURGENVEN, J. 

Karri Adeyya and others —Defendants 
— Appellants. 

v. 

Tammalampudi Govindu and others 
Plaintiffs—Respondents. 

Second Appeal No. 92lot 1926, Deci¬ 
ded on 5th December 1929, against decree 
of Sub-Judge, Naisapur, in A. S. No. 137 
of 1924. 

Hindu Law —Alienation-Widow minor— 
Alienation by her de facto guardian—Widow 
becoming major and alienating property 
again—Reversioner suing for declaration that 
Utter alienation not binding on them—They 
should have also sued in respect of former 
alienation and time began to run from 
date as the former alienation was voidable and 
not void-Limitation Act (1908), Art. 141. 

There were two mortgages of tho same pro¬ 
perty. The first was effected during the widow- 
owifer's minority by her mother, her de facto 
guirdian. Tho second in renewal, was by the 
widow herself after she cimo of ago. The re¬ 
versioners brought a suit for declaration that the 
ator one did not bind them. 

Held : thit an alienation by a de facto guar* 
di in. even without legal necessity, is not void 
but only voidable at the option of the minor. 
Therefore the former, being a valid transfer, 
until avoided, the reversioners had a causo of 
action in respect of it, irrespective of what the 
widow might havo done as soon as it came into 
existence and time began to run from that date. 
Hence the reversionors must seek their declara¬ 
tion with reg»rd to it, just ns though it hid bcon 
oxecuted by the widow herself and that it was 
not enough to obtain a declaration with regard 
to the latter mortgage alone : 38 Mad. 1125 ; 
34 All. 213 ; 10 A . L. R. 133 ; A. I. R- 1927 
Naq. 145, Disl.\ A I.R. 1928 Mad. 226 ; 97 I.C. 
611 and A. I. R. 1929 Mad. 110, Erpl.; A. I «• 
1926 Mad. 457 and A. I. R- 1930 hah. IS6, Rel- 
on. [P 275 0 1,2 ; P 276 0 1] 

K. Kameswara Rao —for Appellants. 

V. Govindarajacliari— for Respondents. 
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Judgment.—The question primarily 
arising in this second appeal is one of 
limitation. The reversioners sue for a 
declaration that the widow’s alien ition 
is not binding on the n after her lifetime. 
There were two mortgages of the same 
property. The first was effected during 
the widow’s minority by her mother, ad¬ 
mittedly a guardian da facto, by Ex. 2 in 
1906. The S3Conl (Ex. 1), in renewal, 
was by the widow herself, after she camo 
of ago in 1913. I think that if Ex. 2 is 
-only voidable, and not void, the plaintiffs 
jmust soek their declaration with regard 
to it, just as though it had been execute! 
by the widow herself, and that it is not 
enough to obtain a declaration only with 
regard to the later mortgage. Their 
learned advocate has endeavoured to 
leason that, oven if so, time will not run 
against his clients until either the widow 
ratifies or the time allowed her to avoid 
her guardian’s act has expired, but neither 
on principle nor upon any authority 
shown to mo do T fool disposod to accept 
this view. If Ex. 2 evidences a valid 
tiansfor until avoided, the reversioners 
had a cause of action, irrespective of what 
the widow might do, as soon as it came 
into existence. 

The case mainly relied on as authority 
for the view that an alienation by a de 
facto guardian, and unsupported by neces¬ 
sity, is void, is Tkayammal v. Kuvpanna 
Koundan (l). After holding that a 
paternal aunt is not a natural guardian, 
Sadasiva Aiyar, J., observes that therefore 
her alienation need not he set aside, and 
that Art. 44, Lim. Act, does not apply. I 
infer that ho would regard such an aliena¬ 
tion as void, but the view is unsupported 
either by discussion or by reference to 
case law. The observation with regard 
to Art. 44 is derived from the Privy 
Council judgment in Mala Din v. Ahmad 
AJi (2), but that case was decided upon 
Mahomedan law, which unlike Hindu law 
does not recognize a do facto guardian. 
It appears doubtful therefore whether it 
is good authority for the proposition, and 
in any case it docs not follow that he- 
cause Art. H may bo inapplicable, tho 
transaction would bo void, its upplic. 
bility depends in the first place upon the 

construction to bo placed upon the word 
guardian in it The cases relating to 

(1) [101-1] JH Mad. 1125=20 I.c7l79 

(2) [1912] 81 All. 218 = 18 1.0. 978=80 t i 
19(P.C.). 


Mahomelans hive received some notice 
in Seetharnmamma v. Appin.h (3), where 
it was held that an alienation by tho de 
facto guardian of a Hindu minor was valid 
if for necessity, and if not for necessity 
was voidable only, so that it could be 
ratified by the minor on attaining majo¬ 
rity. It his besn sai! that this was not 
really the question beforo tho Bench but! 
that is not so because both tho learned' 
Judges hold that apart from necessity 
there was ratification by the minor on 
attaining ago in the case of one of the 
sales. The case is therefore clear au-J 
thority for the proposition. It was fol-' 
lowed by Odgers, .T., in Erulandi Tkeom\ 
v. Suhramania Aiyar (4). In Ghinna ! 
Ala gam pern mal Karaynlar v. Vina yaga- 
thammal (o) it was found that tho aliena¬ 
tion was e lected by a porson who was 
not oven a de facto guardian so that it 
was void ab initio. There is an obiter 
dictum that it is well settled that the 
powers of a de facto guardian are the 
same as those of a lawful guardian under 
the Hindu law and authority is cited for 
the proposition. The sam 3 ju Ig nent 
however contains the remarks that the 
unauthorize 1 or improper alienation of a 
minor’s property by a do ficto guirdian 
need not be set aside, which I cannot 
reconcile with the other view. The ques¬ 
tion in Ramaswami v. Kasinatha , A.I.R. 
1928 Marl. 226 to wh’ch I was a party, 
was rather the effect of an alienation by 
a de ficto guardian which was supported 
by necessity, and we hell that in such a 
case the de facto guardian was in the 
same position as a de jure guardian. Wo 
reached this conclusion on a general 
survey of the do facto guardian's powors, 
though it is true that tho effect of an 
alien ition unsupportol by necessity had 
not to be pronounced upon. 

It appears to mo that such authority 
as is furnished by deois ons of this Court 
is perceptibly in favour of the view that 
such an alienation is voidable and not 
void. Two cases docidod by the Judicial 
Commissioner, Nagpur, Hussein \\ Raja- 
ram (*) and Mnhadco v. Somaji (7), are 
against it, but they do not take into con- 
si leration the difference betwoon Maho- 
modan and Hindu law upon this subject. 

(8) A.I.R. 1920 Mud. 4.07=92 l.O. b27=49 
M id. 708. 

(4) [1020] 97 1.0. Oil. 

('») A.I.R. 1929 Mid. 110-117 I.C. 781. 

(4 [1914] 10 N.L.R 138 -23 l.C. 818. 

(7) A.I.R. 1927 Nag. 145=99 1.0. 1050, 
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In a Lahore case, Papassi Ram v. Raja 
Ram (8), it was held that under Hindu 
law a de facto guardian’s alienation was 
not void. 

If a de facto guardian, equally with a 
de jure guardian, can alienate for neces¬ 
sity, it is not very easy to perceive why, 
if not so supported, the one should be 
only voidable and the other void. Even 
to alienato for necessity connotes some 
power to deal with the property and 
indeed not only is such a power recognized 
in a de facto guradian but the view seems 
to be that in all such dealings no distinc¬ 
tion can be drawn between the powers of 
the two classes of guardians. I am at 
least justified, I think, in laying it upon 
the party asserting that an alienation 
while voidable in the one case is void in 
the oilier, to establish his proposition, 
and this he has not succeeded in doing to 
my satisfaction. I conclude accordingly 
that the plaintiffs had to attack the prior 
mortgage of 1906, and therefore that their 
suit is time barred. 

The second appeal is allowed and the 
plaintiff’s suit dismissed with costs to 
defendants 2 to 6 throughout. 

r.R.s./B.v. Appeal allowed. 

~(8) A.1.rTi 930 Lah. 13G—~1fsTC7n7. 
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Jackson, J. 

Muham?nad Ahmad — Complainant— 
Petitioner. 

v. 

Bezwada Venkanna and another —Ac¬ 
cused — Respondents. 

Criminal Revn. Cases Nos. 443 and 444 
of 1930, and Criminal Revn. Petns. 
Nos. 410 and 411 of 1930, Decided on 
25th November 1930, against order of 
Scss. Judge, East Godaveri Division, at 
Rajahmundry, D/- 21st April 1930. 

Penal Code, S. 486—Prosecution if laun¬ 
ched within three years of offence com¬ 
plained against is within time—Merchandise 
Marks Act (4 of 1889), S 15. 

.Section 486 specifically confines the offence t° 
selling a thing. Tho prosecution is within timo 
if launched within threo years of specified offonco 
complained against. The starting point for 
limitation is not the termination of threo years 
from the daic of the first of a series of offences ; 
A. I. it. 1923 ual. 495 ; A. I. li. 1930 Cal. 274 
and 22 Mad. 488, lUf. [P 276 C 2] 

A. S. Sivakaminathan —for Petitioner. 
V. Tj. Ethiraj , G. Lakshmanna and 
7'. V. Srinivasachari — for Rospondonts. 

Order .—Petitioner soeks to rovise tho 
■onion) of t ho Sub-Magistrate of Rajah- 
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mundry in C. C. 1018 and 1019 of 1929, 
discharging certain accused against whom 
complaints had been lodged under Ss. 482, 
and 486, I. P. C. Some prosecution wit¬ 
nesses admitted that the accused had been 
using the alleged false trade-mark for four 
or five years. Thereupon the Sub-Magis¬ 
trate ordered discharge finding that under 
S. 15, Act 4 of 1889, tho prosecution was 
barred. 

Section 486, I. P. C., runs : 

“ Whoever soils anything with a counterfeit 
trade-mark affixed shall unless he proves such 
and such.bo punishod. ” 

Section 15, Act 4 of 1889, runs : 

“ No prosecution (for an offence against any 
of tho sections of tho Penal Codo which relate 
to trade) shall bo commenced after tho oxpira- . 
tion of threo years next aftor the commission 
of the offence, or one jear after the discoverv 
thereof. 

Paragraph 8 of the complaint is to the 
effect that accused supplied certain buyers 
with counterfeited Otto Dilkush Ranjan, 
a scent of which the complainant claims 
to be proprietor. 

It is not suggested that these sales 
were throe years prior to the complaint 
or their discovery one year prior. 

But the Sub-Magistrate finds that the 
accused’s trade-mark has been in use for 
five years and they have sold goods under 
it for that period ; and the cases are 
therefore clearly time barred. 

The learned Sessions Judge, to whom, 
the matter was referred under S. 435,! 
Civil P. C., reads S. 15 as saying that 
the starting point for limitation is the 
termination of three years from the date 
of the first offence ; meaning thereby the 
first of a series of offences, or, in this case, 
the first sale of a bottle of this scent. 
But there is nothing about a series in! 
S. 15, Act 4 nor in S. 486, I. P. C. In, 
fact S. 486 specifically confines the offence 
to selling a thing, “ goods or thing. ” 
The prosecution is within time if launched 
within three years of the specific offence 
complained against. 

This is the interpretation of the sta¬ 
tutes which has prevailed in Calcutta : 
A.I.R . 1928 Cal. 495; A. I. R. 1930 
Gal. 274, and it is not opposod to the 
only roported Madras oase Ruppoll v. 
Ponnuswami Tevan (1). The learned 
Sessions Judge is in no way bound by un- 
reportod cases, and if he cannot agree 
with thorn ho will he well advised not to 
criticize them. 


(1) [1899] 22 Mad. 489—1 Weir 821. 
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The petition is allowed and the order 
of discharge is set aside. The Sub-Magis¬ 
trate must proceed according to law. 

P.R.S./k.N, Petition allowed. 
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Sundaram -Chetty, ,T. 

Shankaranaraina Saralaya — Appel¬ 
lant. 

v. 

Laxmi Hengsu and others — Respon¬ 
dents. 

Appeal No. 49G of 1927, Decided on 
ibth September 1930 against order of 
Sub-Judge, South Kanara, D/- 0th 
July 1927. 

Civil P. C (1908), O. 22, R. 3 - Two ap¬ 
peal, out of same suit—One by plaintiff and 
other by defendant — Abatement of latter 
a. legal representative of respondent not 
added in time while in former legal repre¬ 
sentative of appellant added within time — 

,i* fact cannot entitle the defendant ap¬ 
pellant to say that his appeal should be al¬ 
lowed to proceed. 

Whore two appeals arc independently filed 
and ar.se out of the same suit and where one 

Ih^uJ 3y i th fi Pla i n i i,f i nthe orl R inU suit and 
the other by the defendant and where the ap¬ 
peal by the defendant-appellant has abated as 
he has not added the legal representative of tho 
deceased respondent in time tho defendant-ap¬ 
pellant cannot claim the benofit of the -fact that 
the legal representative of the deceased appel¬ 
lant in the appeal filed by -the plaintiff-appel- 
lant has been added within time and therefore 
say that it should bo taken that those local 
representatives have also been added in placo of 
the deceased respondent in his appeal. The 
analogy of an apoeahand.memorandum of cross- 
objections in the same appeal does not hold 
good in the present ciso and hence the abatement 
cannot be set aside: 45 I. C. 959 and 20 Mad. 
01, Dist.; A. I. R. 1917 P. C. 150, Ex pi. and 
ne J- # [P 277 0 2; P 278 C 1] 

B. Sitaram Bao —for Appellant. 

K. Y. Adiya —for Respondents. 

Judgment. —This is an appeal pre¬ 
ferred against the order of the Subordi¬ 
nate Judge of South Kanara refusing to 
set aside ths order of abatement in A. S. 
151 of 1926 on his file. It appears that 
two independent appeals were filed 
against the decree of tho 1st Court 
passed in the suit one appeal being by 
the plaintiff and tho other appeal by 
defendant 2 In the appeal filed by 

defendant 2 the legal representatives of 
the respondent namely tho plaintiff not 

having been added within the time pre¬ 
scribed by-law there was an abatement 
and when that abatement was sought to 
he set aside the lower Court found that 
there was no ground for allowing tho 
petition on the merits and dismissed it. 


The point now taken in this appoal is: 
a pure question of law. It is argued 
that because the legal representatives of 
the appellant in tho other appeal (who 
is no doubt tho plaintiff' in the suit) have 
been added within tho time allowed, it 
should ho taken that those legal repre-' 
sentatives have also been added in place of) 
the doceased respondent in this appeal 
There is no authority directly boariDg 
on the question that arises in this ap¬ 
peal. There is no interdependence bet-j 
ween these two appeals and tho analogy' 
of an appeal and a memorandum of ob- 1 
j eel ions in the same appoal does not hold 
good in tho prosent case whoro wo have 
to deal with two separate and indepen¬ 
dent appeals though arising from the 
same suit. Tho decision in Vathiar Ven - 
katadiariar v. Ponnappa Ayyanyar (!) 
relied on by the learnod advocate for tho 
appellant does not seem to help him in 
this case. In that case, though tho legal 
representative of the deceased respon¬ 
dent was not added in the appeal within 
the prescribed period of time that legal 
representative came into Court with a 
memorandum of objections in connexion 
with that appeal. The learned Judges 
held that the rule requires that a person 
should he a respondent in the appeal in 
order to entitle him to file cross-objec¬ 
tions and therefore when tho legal repre¬ 
sentative of the respondent was allowed 
to come on the record in connexion with 
the memorandum of objections he was in 
effect made respondent in the appeal 
also. On this special ground it was held 
that thore was no abatement of the ap¬ 
peal. In tho present case when there’ 
are two independent appeals tho princi¬ 
ple of tho aforesaid decision cannot rea- 
sonally ho oxtendod and therefore it isi 
not possible to assumo that the legal 1 
representatives of tho respondent in the! 
present appoal have been brought on re- 
corcl merely because they came to be 
addod in the other appoal as the legal 
lepiosentatives of the decease J appel- 
lant. Tho decision in Krislinavhariar v. 
Maiujammal (2) proceeded mainly on the 
meaning to be attached to tho expression 
final decree” in Art. 197, Lim. Act. 15 
of 1877 for tho purpose of computing the 
starting point for limitation as regards 
an application for execution. The date 
of the final door ee of tho appollato Court 

(1) [1918J 45 I. G. 959. -- 

(2) [1903] 2G Mad. 91. 
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being the s’a' ting point for linrtition, it 
wag held that limitation should bo 
compute 1 from that date for executing 
any portion of tlie decree in the suit 
though that particulir portion of the de¬ 
cree was not the subject matter of tho 
appeal. I -fail to understand how tho 
view taken in that decision can be of any 
avail to tho appellant in this case. 

There remains the decision of the 
Privy Council reported in Drij Indar 
Siiu/h v. Kanshi Ram. (3) In that case 
when an order on an interlocutory ap- 
plication pasmd during the course of a 
suit was made the subject of an appeal 
or revision in the appellate Court and 
when the lo’al representative of the 
original plaintiff was brought on record 
in the appellate Court as the death of 
the plaintiff occurred during the pen lency 
of the matter before tho appellate Court 
it was hold that when tho suit hal to be 
tried again by the first Court after tho 
disposal of that appeal, no fresh applica¬ 
tion to bring in the legal representatives 
of the deceased plaintiff was necessary. 
Their Lordships have held that the in¬ 
troduction of a plaintiff or a defendant 
for one stage of a suit is an introduction 
for all stages. When tho subjectmatter 
of the interlocutory application was pond¬ 
ing in the appellate Court it was doomed 
to bo ono stage of tho suit and therefore 
there was no noed to put in a fresh applica¬ 
tion at a further stage of the suit when it 
came on for trial before the first Court. 
Can it be slid in the present case that 
what was done in ono appeal could enure 
for the benefit of another appeal unless 
the latter appoal can be deems 1 to be a 
contm ia'ion or a further stage of the 
appeal in which tho legal representatives 
wore brought on record? [ am con¬ 
strained to say that it is difficult to ex¬ 
tend the principle of the decision of the 
Privy Council to tho facts of this case. 
Though the order of abatement in this 
appeal cannot bo set aside it is still open 
1o this appellant who would be a respon¬ 
dent in the other appoal to ask tho ap¬ 
pellate Court to exorcise its powers 
undor R. 33, O. 41, Civil P. C. and give 
any propor relief to him if it is logxlly 

permissible to do so. 

There being no provision of law or ex¬ 
press authority in favour of tho conten¬ 
tion put forward on behalf of tho appel- 

(JJ) A. 1. R. 1917 P. 0. 15ft—42 I. 0. 48=44 
I. A. 218=45 Gal. 94 (P. 0.). 


lant I should disallow that contention 
and dismiss this appeal with costs. 

P.R.S./b.v. Appeal dismissed. 

• • 
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M vdheavan Nair, J. 

Rama Ayyar —Defendant—Appellant. 

v. 

Meenakshi Aminai and others —Plain¬ 
tiffs —Respondents. 

Second Appeal No. 2014 of 1927, De¬ 
cided on 19th December 1930, against 
decree of Dist. Judge, Tinnevelly, in A. 
S. No. 17 of 1926. 

Hindu Law—Partition— Institution of 
suit for partition—Severance of joint family 
is effected from date of plaint. 

The mere filing of a suit for partition doss not 
necossvrily cftect a final sever nice in stilus for 
a pi liatiff m ly withdraw his declarition of in¬ 
tention and then no severance is effected but 
when notice of suit is servo 1 on the defendants 
the severineo of the joint f unity stitus must be 
deemed to co.itinuo from the present ition of the 
plaint. Honco where a f ither after instituting 
a suit for pirtition against his son but before the 
son is served with summons settles so ne por¬ 
tion of his half shire of tho pro urly on his 
daughters and simultineously e ;ocutes a will 
and there ifter dies during the pen lency of the 
suit, the settlement and will are valid : A. I. 
R. 1924 O'llh 252 ; 35 4//. SO; 28 I. C. B25; 39 
Mai. 159; A. I. R. 1916 P. C. lol; A. I. R. . 
1922 P C. 201; A. I. R. 1925 P. C. 49; 

A. I. R. 1925 Mat. 7L7; A. t. R. 1021 P C. 
858 ; A. I (1. 1917 P. C. 89 and A. 1. R. 1929 
Mad. 738, Rif. [P 231 0 2 ; P 2*2 0 L] 

K. Rajah Ayyar and K. Ven'cateswa- 
ran—iov Appellant. 

S. Rajagop*la:hiri —for Respondents. 

Judgment. -Defendant L is the ap¬ 
pellant. Hi9 father one Subbier file 1 a 
suit against him for pirtition of joint 
family property on 13th August 1922. 
The summons in the suit was serve 1 on 
the defend int by affixing it on the cloor 
on L6bh September 1922. On 15th Sep¬ 
tember 19*22 (i. e., 'one dxy before the 
service of the summons) Subbier settled 
some portions of his hi If shire of tho 
property on two of his daughters and 
simultaneously executed a “will” with 
respect to tho other properties. He died 
on 1st April 1921 but even by that time 
tho suit ha 1 not been tried. The persons 
entitled tin ler “the sottlo nent” and the 
“will” were after contest brought on as 
his legal represent itives as plaintiffs 2 to 
6 and defondant 10 and they got a 
decree for a half share of the property. 
The first Court’s decree wts confirmed on 
appeal by tho appellate Court. 
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]n second appeal it is argued that on 
the date of the “will” and “settlement” 
(thit is, 15th September 1922) the father 
had no po-ver to execute them as the de¬ 
claration of his intention to divide con¬ 
tained in the plaint was notcommun : cated 
to the defen lant till 16th September 
1922 and as he for that reason still re¬ 
mained a mo nhor of an undivided Hindu 
family at the time of the execution of 
those documents. In reply it is conten¬ 
ds! thit hy the mare presentation of the 
plaint for partition in a suit in which 
notice has bean served on the defendant 
the plaintiff becomes divided from the 
other members of the joint family and 
that the status of division in such a case 
takes elect from the date of tho plaint 
and not hom the date when the notice of 
the suit is communicated by tho Court to 
the defendant. 

The question in this form has not 
arisen for determination in any of tho 
Courts but there is a deci-ion on 
the i oint in the Judicial Commissioner’s 
Court reported in Razhhpali v. Chande- 
sardei (L) to which I shall refer in the 
course pf this judgment. If the appel¬ 
lant’s contention is acceptol it would 
follow that his father had no power to 
executo the will and settlement in 
question as he was on the date when 
they were executed still a member of an 
undivided family since the notice was 
served on tho defendant by Court only 
the next day after the execution of the 
documents, that is on 16th September 
1922. 

In considering this question it is not 
necessary to refer to cases earlier than 
tho well-known Privy Council decision in 
Sumj Narain v. Iqbal Narnia (2) in 
which occurs the following passage: 

* lhe principle applicable to .eises of separa¬ 
tion from tbo joint undivided family has been 
cloirly enunciated by this Boil’d in Reran Pra - 
sad\. ll'ilha Derby 13) and tho well-known 
cases of A pp'tvier v. Rama Sicbba A van ( 4 ). 

h it mav amount to a separation or wh it con¬ 
duct on theip irt of some of the members may 
load to disruption of tho joint undivided 

family and convert a joint tenancy info a 

tenancy in common must depend on tho facts of 
each caso A dolnito and unambiguous indica¬ 
tion by one member of intentionto soparatehi m- 
solf and to cn oy his share in severalty mav 
a mount to so pira tion. But to h ave thit effect 

(1) A. I. It. 1924 Oadh 252 -78 I. u. *256=27 
O t C. 114. 

(2) [1913] 35 All. 80-18 I. O. 80=40 I. A 40 
= 16 O 0. 129 (P.C.). 

(8) [1848-50] 4 M, I. A. 187=7 W. R. 85 
(P.C.j. 
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the intention must be unequivocal and clearly 
expressed ” 

Boyond stating the principle in broad 
terms their Lordships of the Privy 
Council did not further explain what 
would constitute 

“a definite and unambiguous indication by ono 
member of intention to soparate himself and to 
enjoy his share in severalty 

and when, that intention can be said to 
bo unequivocal” and “clearly expiessed” 
as they were of opinion that the applica¬ 
tion of these tests must depend uj on the 
facts of each caso. Naturally enough 
case3 arose where Courts wore called 
uj on to consider how far the general 
princ’ple enunciated by their Lordshij s of 
tho Privy Council would apply to tho 
particulir facts and circumstances of tho 
case belore them. .Each party his relied 
on the observations in these cases in sup¬ 
port of its respective contentions. 

In Pnlhi Na ikin v. Na^anna NaiIcen 
(5), Sankaran Nair, J., referring to thoso 
observations held that: 

“it is open to a member of an Undivided 
family governed by the Mitakshara law to 
effect a separation between himself and the 
other members of the family by a declaration to 
that effect mado to tho other members. The 
declaration must be dear and in such a form 
that it is not open fo him afterwards to say that, 
ho still continues as a member.” 

In that case tho unequivocal intention 
to soparato was found expressed in an 
unregistered partition deed. In Sounda- 
rarajan v. Arunazhalam Chetty (6) the 
question arose: 

“whether a member of a joint Hindu family be¬ 
comes separate from tho other members by tho 
fact of suing them for pirtitiou” 

and it was reforred to a Full "Bench for 
decision. Tho learned Judges of the Full 
Bench answered the quostion in the 
affirmative. In the courso of tho judg¬ 
ment in this caso, Sadasiva Ayyar, J., 
examine! the question 

“whether tho tiling of tho suit for partition 
would constitute in the l.anguago of tho Privy 
Council a deffnito and un unbiguous indication 
by one inembor of his intention to sop rite ln'm- 
80 f and en'oy his sh ire in individu ility “and” 
whether such intention is mado “unequivocal” 
by the fil.ng of tho plaint and becomes 
‘cloirly expressed*' to th rt other co)irceners by' 
the summonses served on them in the suit.” 

After stating tho circumstances in 
which tho plaint may be said to contain 
unequivocal and unambiguous declaration 


(4; [18Ji; 11 M. I. A. 75=8 VV. R. P. 0. 1= 
2 Sar. 218 (P. C.). 

5) [1915] 28 I C. 625. 

6) [1910J 39 Mad. 159=83 I. G. 858. 
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of the plaintiff s intention to separate the 
learned Judge stated thus: 

If that intention is communicated tlirough 
the Court by summonses issued to the defendants 
(the remaining coparceners in that ease, such 
clear expression of intention becomes fully 
effectual to create division in status. I tike it 
that the phrase “clearly expressed” moms 
clearIv expressed to the definite knowledge of 
the other cojm’ccners." 

In the present case it is not questioned 
that the plaint contains “unequivocal” 
declaration of the plaintiff's intention to 
separate himself from the joint family. 
Having regard to the observations of the 
learned Judge in the passage above re¬ 
ferred to, Mr. Rajah Ayyar for the ap¬ 
pellant argues that in a ease where the 
unambiguous declaration to separate is 
contained in the plaint it becomes clearly 
expressed to the other coparceners only 
when the summonses are served on them 
in the suit and that therefore divided 
status arises only from that time and 
does not arise by the presentation of a 
plaint and that in this view the decision 
in Sound a ram j an v. Arunaohalam Chetty 

(6) is authority for the position that the 
appellant s father in the case before us 
was not divided at the time when the 
will and the settlement were executed 
by him, though the plaint in the suit 
was filed a month anterior to that date. 
It is argued on the oMier side that the 
decision is a clear authority in support 
of the contention that on the date of the 
presentation of a plaint containing an 
unequivocal declaration of an intention 
to separate, the plaintiff obtains the 
status of a divided member. It seems to 
me on a careful perusal of the judgment 
t hat the precise question I am called 
upon to decide in the present case did 
not arise for decision in the Full Bench 
case hut I think the decision is an autho¬ 
rity for the proposition that in a case in 
which the notico of the plaint containing 
the declaration of the unequivocal inten¬ 
tion of the plaintiff to separate is served 
on the other coparceners severance of 
status takes effect from the date of the 
plaint. Viewed in this way the decision 
supports the respondents. 

In Girija Bai v. Sadasiv Dhundiraj 

(7) their Lordships of the Privy Council 
held that the conduct of tho plaintiff a 
member of a joint Hindu family governed 
by the Mitukshara law in indicating by 

(7) A. I. It. l'jin r\ 0. 101-37 L G. 321=48 
I. A. 151=1? Cal. 1081 (P.C.). 
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a notice in a registered letter his inten¬ 
tion to separate himself and to enjoy his 
share in severalty coupled with a suit for 
partition was as unequivocal and clearly 
expressed an intention as could .be made 
and that amounted to a separation with 
all its legal consequences. In the course 
of their judgment their Lordships pointed 
out that once the decision has been un¬ 
equivocally expressed it clearly intimated 
to the cosharers his (plaintiff’s) right to 
which he admittedly has a title unim¬ 
peachable. 

Mr. Rajah Ayyar emphasises this obser¬ 
vation to show that tho severance of 
status can take affect only from the date 
of the service of the notice of the plaint 
on the defendants and notfrom the date of 
the presentation of the plaint ; but it is 
clear from the judgment that in making 
the observations their Lordships were 
only combating the positions that agree¬ 
ment between the coparceners is essen¬ 
tial to the disruption of the joint status 
or that the severance of rights can only 
be brought about by actual division and 
distribution of the properties. This deci¬ 
sion and the observations of -Sadasiva 
Ayyar, J.. in Soundararajan v. Amna- 
chalcim Ghetty (6) are strongly relied on 
by the appellant in support of his con¬ 
tention. It may be observed that in this 
case their Lordships point out that sever¬ 
ance of status is a matter of individual 
volition and from* this it is argued by the 
respondents that the more assertion of it 
in the plaint is enough to bring about the 
plaintiff’s severance from the joint family. 

Mr. Ramaswami Ayyar for the respon¬ 
dents, besides relying on the above deci¬ 
sions, relied upon a series of Privy Coun¬ 
cil decisions and also upon some decisions 
of this Court to show that the severance 
of joint family status commences from 
the date of the institution of the suit. I 
shall briefly refer to tho3e cases ; but it 
must be observed that in most of those 
cases the decision turned upon the ques¬ 
tion whether the severance takes place 
fro n the date of the commencement of 
the suit or from the date of the decree. 

The present question did not arise for 
decision in those cases but the principle 
underlying those decisions seems to sup¬ 
port the respondent’s contention. 

In Ramalinga Annavi v. Narayana 
Annavi (8) their Lordships of the Privy 

(Sj A.I.R. IJ22 P.O. 2JL=63 I.O. 451=49 I.A. 

168=45 Mad. 489((P.C.). 
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Council held that the institution of a suit 
for partition by a member of a joint 
Hindu family ellects a severance of joint 
status of the family and a member of the 
tamily is not entitled to have a provision 
made in the partition for his marriage 
expenses although he marries before the 
decree in the suit is made. The question 
in controversy in that suit was whether 
the joint family status continues till the 
decree for.partition. In Palani Ammal v. 

Venkatachala Moniagar (9) it was 
held by their Lordships that the filing 
of a plaint claiming partition by a mem¬ 
ber of a joint Hindu family if the plaint 
has been withdrawn before the trial, 
does not result in the family being sepa¬ 
rate at a later date, although it is evi¬ 
dent that an intention to separate had 
been entertained by the plaintiff. In that 
case their Lordships pointed out that if 
the suit is decreed the date of the sever- 
anco from the joint family will, if nothing 
else be prove!, be treated as the date 
when the suit was instituted. This case 
also does not directly deal with the point 
I have to decide in this case. In the same 
report, Krishnaswami Thcvan v Pulu 
Karuppa Thevan (10), it was hold by 
opencer and Devadoss, JJ., that a suit by 
a minor for partition has the effect of 
creating a division of status from the date 
of the plaint. This decision was followed 

m Ranga Thathachariar v. Srinivasa 
J-hathachanar (11). 

In Sped Kasam v. Jorawar Singh (12) 

it was pointed out by the Privy Council 
that : 

it is settled law in the case of a joint Hindu 

family subject to the law of the Mitakshin. a 

severance of status is effected by an unequivocal 

declar ation on the part of one of the joint hol- 

< ors of J l| s intention to hold his share separately 
even though no actual division takes place ; and 
uio commencement of a suit for partition his 

£? n J“ u to b ,° 8umdc " t tu in 

nteiost even before decree.” 

Of all the decisions referred to bv the 

mKawal'v ! earned ° 0Unsel tho decision 

o :i Budh Sin ° h (13) seems 

o support hnn the most. In that case 

,10) 1.0. 424=48 

(11) MafsSB 927 M “ a - 80l=10 ‘ M. 472=50 

m ? 5 0 8 r 881 -°- 1.*. 

<13| SKa’' tt **=« x.a. 


their Lordships of tho Privy Council ob¬ 
served that : 

“ the judgment of the -Tudicial Committee in 
the recent case of Girjn. Liii v. Sadrshiv Dhun- 
dxraj (7) renders it bevond question that the 
commencement of this suit for partition edoc-ted 
a sepiration from th:< joint family. It is im¬ 
material. in such a case, whether the cosharers 
assent. A decree may be necessary for working 
out. the result of the severance, and for allotting 
definite shares but the status of the plaintiff as 
separate in estate is brought about by his asser¬ 
tion of Ins right to separate, whether ho obtains 
n consequential judgment or not.” 

If. as pointed out by the Privy Council 
the severance of status is a matter of 
individual volition, then on principle, it 
must follow that that severance can be 
brought about so far as tho plaintiff is 
concerned by an assertion of his right to 
separate in a plaint. It is clear from the 
Privy Council cases referred to that the 
assent.of the cosharers is not necessary 
for effecting tho soveranco, nor is a decree 
necessary to bring it about. If the sever¬ 
ance of the joint status can bo brought 
about by individual volition, and the 
assent of the cosharers is not necessary 
for it, then, I fail to sec how it can be 
said that there could be no severance so 
far as the plaintiff in a suit is concerned 
unless the intention is actually communi¬ 
cated to the other coparceners. This 
position is clearly not opposed to tho! 
ruling of the Privy Council which states! 
that the unequivocal intention of the[ 
separating coparcener to be effective must’ 
be clearly expressed” to tho other co- 
parcenors. Notice to the other cosharers 
of the plaintiff’s intention to separate, 1 
would be necessary to make the severance 
operative against them so that they may' 
know he is claiming his share of the joint! 
family property from the date of the 
plaint and that tho severance is final ; 
hut it cannot, I think, he a condition pre¬ 
cedent to bring about a severance of the 
joint family status so far as the plaintiff, 

1 ® • concerned. To mako this severance; 
effective as against the remaining co¬ 
parceners notice no doubt would be neces¬ 
sary. It has been held that tho mere 
filing of the plaint does not necessarily, 
effect a final severance in status, for a 
plaintiff may withdraw his declaration 
of intention and then no severance is! 
effected : see Ganapathy v.Subramanyavi\ 

Che tty (14), hut when notice is served the 
severance of the joint family status must* 

(14) A.I.R. 1920 Mad. 738=122 I.C. 107=52 
Mad. 845. 
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be deemed to continue from the presenta¬ 
tion of the plaint. I think the general 
principles underlying the Privy Council 
lecisions support the contentions of the 
i espondents. 

This very question arose for decision in 
liachhpali v. Chandesardei (l) a decision 
of the Oudh Judicial Commissioner's 
Court. In that case relying on the Privy 
Co inc l decisions Girija Bui v. Sidashiv 
Dhundiraj (7) Kauai Nair v. Budh Singh 
(ill), Ltnv,aliii(ja Annnvi v. Narayana 
Anuavi (8) and Syed Iiasam v. Jorawar 
Singh (12) the learned Judgos held that 
the plaintiff’s status as a divided member 
commences fiom the date of the presenta¬ 
tion of the plaint and that the service of 
notice of the plaint is not a condition 
precedent to effect such severance. It 
may be stated that in that case the 
learned Judges found in appeal that as a 
mat ter of fact notice of the suit was 
served on the defendant prior to the ex¬ 
ecution of the will by which the proper¬ 
ties were gifted away. 

In the present case, as already stated, 
notice of the plaint was in fact served 
upon the other coparceners though the 
“will and the settlement” were oxocuted 
before the service of this notice. I have 
no doubt that the plaintiff s status as a 
divided member commented from the date 
of the plaint and not from the date of the 
[service of notice. Having regard fo the 
'decision in 'Soundararajan v. ArUti'ichalam 
Chetly (6) and the other decisions referred 
to 1 must uphold the respondents' con¬ 
tention and dismiss the second appeal 
with costs. 

I must observe, before concluding this 
judgment tha^ in this case theie is evi¬ 
dence that the defendants knew from the 
: plaintiffs’ vakil before the execution of 
the “will and the settlement” that the 
suit for partition had been instituted by 
the plaintiffs. Mr. Ramaswami Ayyar 
desired to argue that if the actual know¬ 
ledge by the defendants of the institution 
of the suit is necessary to effect a sever¬ 
ance of the joint family status, this know¬ 
ledge would servo the purpose ; but in 
the view I have taken above this argu¬ 
ment was not proceeded with. 

P.R.S./K.N. Appeal dismissed. 
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(Suna Pana Chena Voona) Sevugan 
Chetly and others — Plaintiffs—Appellants. 



Koova-nna Kana Nana Kana Kannap - 
pa Chetly (died) and others —Dolendants 
—Respondents. 

Second Appeal No. 1666 of 1927, De¬ 
cided on 9th January 1931, against de¬ 
cree of Sub-Judge, Sivaganga, in A. S. No 


42 of 1926. . , 

Limitation Act (1908). Art. 142—Waste land 
— Pltfinliff pulling forward case of effective 
possession cannot rely on presumption that 
possession follows title—Possession.. 

In the ctse of waste land, if the plaintiff pro¬ 
ves his title to it, he cm prove possession by re¬ 
lying on tho presumption th it possession follows 
title inasmuch as possession of waste land cm- 
uot bo proved by acts of actual user, but if the 
plaintiff puts forward a case of effective posses¬ 
sion and adduces evidence in mp.ort of it then 
be cannot give up that ease and rely upon any, 
presumption in support of his possession, because 
the special c>se set up by him is inconsistent 
with anv such presumption : A.l.R 1922 Cal. 
5bl.Rei.on. [ 1 - 283 C1] 

Aflrmr.nt.t>.CrPnj>rnl and AI. Vcnkatasub- 


biah —for Appellant. • 

S. Varadaohn riar, S. T. Srinivasago- 
palachari and V. Ramasuami Iyer for 

Respondents. . 

Judgment. - Plaintiffs 1, 2, 3, 5 and 
18 are tho appellants. This second ap¬ 
peal arises out of a suit instituted by the 
plaintiffs for possession of the suit pro¬ 
perty and for demolition of a wall built 
by defendants 1 and 2 on the plaint site. 
The plaintiffs’ case is that the suit pro¬ 
perty belongs to them by purchase, that 
they have been in effective \ ossession of 
the property for a considerable number 
of years and that while they were in 

possession, on or abont 25th February 
1921 the defendants trespassed upon it 
and began to construct the wall referred 
to in the plaint. The Distil-1 Munsif 
found both title and possession in favour 
of the plaintiffs and gave them a decree. 
The learned Subordinate Judge found on 
appeal that the plaintiffs’ title w’as pro¬ 
ved hut that they failed to prove \ osses¬ 
sion within 12 years and accordingly dis¬ 
missed the suit. 

The only point argued in second ap¬ 
peal relates to the decision of the Sub¬ 
ordinate Judge on the question of limita¬ 
tion. The land in question is admittedly 
waste land. The contesting defendants 
gave evidence to show that prior to 1924, 
for about six or seven years a butcher was 
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in possession of the land with their per¬ 
mission. This evidence was intended to 
disprove the specific cise of dispossession 
set up by the plaintiffs in the year 1921. 
It is not seriously ccntenJed that Art. 
112, Lim. Act, is not applicable to 
the case. The aver>nents in the plaint, 
the issues and the evidence show that the 
case falls cleirly un ler Art. 112 and not 
under Art. 111. Whit the leirnel Ad¬ 
vocate-General argueg is that hiving re- 
' i rd to the niture of the land, which is 
almittedly a waste land, the lcirnod Sub¬ 
ordinate Judge should have hold that 
possession follows title and that the 
plaint ills wore therefore in possession of 
the suit land, and that inasmuch as the 
delendants have not shown possession 
for more than sevon ye irs, the question of 
limitation should have been deci le! in 
pliintiffs’ favour. In other words he 
argues that hiving rogird to the special 
circumstances of the caso it does not 
seriously mitter whothor Art. 112 or 
Art. Ill applies to the caso; an 1 that since 
possession should be deemed to have been 
presumptively with the plaintiffs as they 
have proved their title to the land the 
defend ints should not be allowed to suc¬ 
ceed unlo 8 they prove adverse posses¬ 
sion of the land, for over 12 years. This 
argument is fallacious and cinnot bo ac¬ 
cepted. It is true that in thocisoof 
yv iste lind, if the pliintiff proves his 
title to it ha cm prove possession by re¬ 
lying on the presumption that possession 
follows title inasmuch as possession of 
wasteland cinnot be prove 1 by acts of 
actual user ; but if the plaintiff puts for¬ 
ward a caso of effective possession and 
adduces evidence in support of it as the 
plaintiffs have done in this cise, then 
he cannot give up that case and rely 
upon any presumption” in support of his 
posse>8ion bec^-ise the special case set 
up by him is inconsistent with any such 
presumption. The following passage 
from the judgment in liakhal Chandra 

Ghose v. Dur V a Das (1) makes this point 
very clear: 

‘ ' : ' Wh “ ro do^nito evidence of acts of pos- 
eessjon is forthcoming thcro is no difference bet¬ 
ween the proof oi possesion in the case of jungle 
waste or uncultivated lands and in that of cul¬ 
tivated l.tncls. But whore, as in the c ise of cul¬ 
tivated lands, tho plaintiff will fail if be dees 
not prove his possession within 12 years in the 
case ot jungle or waste lands, if ho proves Irs 
title, there is a presumption in his favour where 
havi ng rega rd to tho natur e of the land, posscs- 
(1) A. I. K. 1922 Cal. 657=07 1. 0. 673. 


sion cinnot bo expected to he proved by acts of 
actual user and enjoyment. If however the 
plaintiff assorts th it ho o<crci«c:l acts of owner¬ 
ship uion the lind and iddoces evi lenoe in sup¬ 
port of such assertion, he cinnot, whero such 
evidence is disbelieve! by the Court, turn round 
and rely ujwn any presump'ion, boeiuse the 
c ise set up by him negitives the ocistonoe of 
circumstances which would give rise to the 
presum >lion and is inconsistent with it.’* 

In the present caso it is stated in the 
plaint that the plain 1 ills were in posses¬ 
sion of the suit plot, that they tried to 
erect a temple on it and then erected 
a mndivanam; and while they were in 
such effective occupation and enjoyment 
the defendants trespassed and began 
to build a wall on the plot in question: 
see paras. 7, 12 and 13 of the plaint. 
In this connexion it should also bo noted 
that not content with saying that they 
wore in such effective occupation of tho 
suit plot they reliod upon the possession 
and enjoyment to such an extent that 
they cl limed also prescriptive title to 
the land by adverse possession: see para. 
13 of the plaint. Evidence in support 
of these pie is was also adduced by them. 
Thoso circumstances would show how in¬ 
consistent is the present plea of "pre¬ 
sumptive possession” with the actual 
case put forward by them in the plaint, 
and sought to be supported by their 
e/idencs. Tho defendant’s evidence of 
possession of the suit plot on their 
behalf for over seven years was inten¬ 
se! only to robut the actual dispossession 
in 1921 alleged by the plaintiffs Having 
regard to the caso put forward by the 
plaintiffs, the defendants wore not called 
upon to prove any case of adverse posses¬ 
sion for over 12 years. In my opinion 
tho onus was rightly thrown by tho 
lower Courts on tho plaintiffs of proving 
possession of tho property within 12 
years of the suit, and, as the evidence on 
tho question of possession was disbeliov- 
ed by the lower appellate Court, the suit 
was rightly dismissed. I would there¬ 
fore dismiss this second appeal with 
costs. 

p.R.S./b.v. Appeal dismissed. 
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Wallace and Pandalai, JJ. 

Mali/am Patel Basavana Goad (dead) 
;ind others —Appellants. 

v. 

Laklca Narai/ana llcddi and anothet — 
Respondents. 

Appeal No. 370 of 1929, Decided on 
23rd October 1930, against decree of 
Disfc. Judge, Bellary, D/- 27th February 
1929. 

(a) Civil P. C. (1908), O. 1, R. 10—Party 
may be struck off against whom no relief is 
■claimed. 

Per Wallace, J, —Where no cause of action is 
mentioned against a party to a suit and no re¬ 
lief is claimed against him it will be improper 
and unnecessary to retain him and he may be 
struck oil from the suit. [P 286 C 1] 

(b) Easements Act (1882), Ss. 7 and 17— 
Rigits to water as against Government of a 
ryotwari wet land holder stated. 

The ryot is entitled to be given such supply 
•of witcr as is necessary and sufficient for the 
irrigation of his registered wot fields. Ho must 
accept th it supply from the irrigation source 
approved by Government as the source of supply 
for his fields and lie must accept tho method or 
machinery by which Government supplied that 
water. He has no right to insist that his supply 
shall come from any particular source or any 
other source than that recognized by Govern¬ 
ment or that it shall come by any particular 
■channel, nor can he prescribe against the 
Government for such right by user otherwise for 
any length of time. It is open to Government 
to alter at any time tho manner and method by 
which it supplies the necessary water to him and 
he has no grievance or causo of action thereon. 
Between him and the Government thero is 
something in the nature of a contractual obliga¬ 
tion under which Government undertakes to 
regulate, distribute and furnish to him his neces¬ 
sary supply in the manner authorized by it as the 
proper and usual manner until and unloss Gov¬ 
ernment h is providod him with another, equally 
efficient. Government by undertaking tho obli¬ 
gation to supply him with water also undertakes 
that it sh ill bo at his disposal by the usual and 
■customary method, that i6, by channel construc¬ 
ted either by Govo»nment or by ryot or by both, 
until and unless some other method is adopted. 
This obligation by Government is in cortain 
cases subject to tho reciprocal obligation of the 
ryot to keep tho main channel freo from silt and 
sometimes himself to construct tho minor intor- 
fiokl channels. By custom certain channols aro 
earmarked by Government for certain villagos 
■or areas of wot cultivation. As betweon two 
such villagos or areas oaeh taking off from tho 
flamo source by its own channel, the right of 
each to water, be it contractual or proprietary, as 
against Government, is to its necessary and 
•sufficient supply and ns against each other to 
that supply so soon as the supply has passod into 
its own channol and earmarked for it. dhc 
same principle mutatis mutandis applies to in¬ 
dividual wot ryots of tho samo villagos inter se. 
Tho wet ryot has a right as against other wet 

ots and oven subject to Government's right to 
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give him an equally efficient supply, as against 
Government to the protection of law for that 
supply, once it has passed into tho channel ear¬ 
marked for his supply. One ryot cannot pre¬ 
scribe against another or. against Government 
for supply by any one particular channel. His 
user of a particular channol is in no sense ad¬ 
verse to the user by another of another channel, 
since each uses it by authorization of Govern¬ 
ment. Nor is it an easement by which ho is 
conveying property of his own over a servient 
tenement. It is an incident of ryotwari tenure. 
If the customary supply and manner of supply¬ 
ing according to this contractual or proprietary 
right has been interfered with not by Govern¬ 
ment but by private parties, such interference, 
prima facie is an invasion of a right and will 
give rise to a civil cause of action: 7 M. II. C. 
ft. GO; 10 Mad 333; 28 Mad. 72; 31 Mad. 171; 
32 Mai. 141; 32 Mad. 423; 37 Mad. 304 and 1 
Mad. 205, Ref.; 45 I. C. SO; A. I. II. 1924 P. C. 
126, Dist. [P 287 C 1, 2; I’ 288 G 1J 

(c) Easements Act (1882), S. 7 —Principles 
of English law relating to underground 
streams should not be applied to India where 
conditions are different. 

The doctrine of percolating water flowing 
underground in undefined channols as settled by 
English decisions should not be applied to the 
water carried in the sandy bed of an Indian 
river in the dry months between monsoon to 
monsoon. Necessary modifications must be 
made in the English law of flowing water to 
make it applicable to the tropical countries: 
Acton v. Bundell, 152 E. II. 1223; Chasemorc 
v. Richards, 7 H. L. R. 349; English v. Metro¬ 
politan Water Board, (1907) 1 K. B. 588; Grand 
J unction Canal Co. v. Shingar, G Ch. 483 and 37 
Mad. 304, Dist.; A. I. R. 1914 P. C. 48; A. I. R. 
1922 P. C. 105 and Stollmeger v. Trinidad Lake 
Petroleum Co. (1918) A.C. 485, Ref. [P 297 C 2] 

(d) Easements Act (1882), S. 7—Ryot who 
is injured in water supply of his customary 
channel has right of action against offending 
ryot. 

If a ryot entitled to water in an irrigation 
source, starting in the river bed, abandons his 
customary channel and opens another in such a 
way as to cause loss or likelihood of loss of supply 
to another ryot in bis customary channel the 
latter has a right of action against the offending 
ryot. It makes no difference in the law appli¬ 
cable that the Government supply of water in 
tho river bed sinks at times below the surface. 
Government by veoognizing these channels has 
recognized that the subsurface water is part of 
tho recognized supply, which it is their duty to 
havo convoyed in sufficient quantity to tho res¬ 
pective wot aroas. So that even if it is under¬ 
ground wator, it is underground water in which 
thoro can be a legal right: 16 Mad. 333 and 31 
Mad. 171, Ref.; 33 Mad. 280 aud 45 I. C. 80, 
Dist. [P 289 C 1] 

(e) Easements Act (1882), Ss. 33 and 35— 
Cutting of water supply from plaintiff’s chan¬ 
nel—Plaintiff has cause of action apart from 
proof of actual damage. 

When tho whole of water supply has not been 
cut off, but only some of it, and when thoro has 
also been a general shortage of supply, it is very 
difficult for a party to prove the precise amount 
oi diminution causod by tho action of others or 
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the precise amount of the particular damage 
caused by that diminution. Under such cir¬ 
cumstances the injured party has a cause of 
action apirt from proof of actual damage and 
has a right to an injunction if ho establishes 
prospective probable damage: 7 .1/. H. C. R. GO. 
Rel. on and 31 Mad. 171, Ref. [P 290 C 2] 

(f) Civil P. C. (1908), S. 100—Questions of 
fact cannot be raised in second appeal for 
first time 

Pa id'llai, J .— The questions of fact which 
havo not been raised in the lowor Court cannot 
be r vised in socond appeal. [P 295 C 2] 

(g) Easements Act (1882), S. 7—As between 
owners of land no one has right of property 
in water flowing underground in undefined 
channels by percolation. 

Pamlalai, J .— As betweou owners of laud no 
one has a right of property in water flowing 
underground in undefined and unknown chan¬ 
nels by percolation. As a consequence of this 
one owner has no right of action against another! 
who by sinking wells or by other works on his 
own land, draws off and appropriates the under¬ 
ground percolating water which would other¬ 
wise have flowed into his well or stream and 
makes it unavailable to him and this oven when 
it is dono from an improper motive or malici- 
ously. But that othor owner cannot go on his 
neighbour s land, dig there and take the under¬ 
ground water found there and justify his action 
uocause tho water was running in undefined 
chan no s as that would bo trospass and bo an 
actionable wrong. These things should bo done 
on one sown property- Chase,nore v. Richards, 

l J : R • 349 » Act ° n v - Blundell, 12 M. L. W. 
324, Mayor etc . oj Bradford v. Pickles (IROM A 
C.587 and Ballard v. Tomlinson, 29 Cli. D. 115 

lte /u\ r . tl* 29G C 2 ; P297 C 1] 

(h) Easements Acl (1882), S. 7-Appro- 

priating underground percolating water and 
consequent diminution of water supply I* w . 
fully maintainable—There would be a breach 

Pandalai, /.—Though thorc is no ownership 
to percolating water till it revchcs a defined 
channol, not even of tho owner of soil nn lor 
which it percolates and though thcro is thore- 
foro no infringement of any righto property by 
appropriating such percolating water yet it is 
possible for an owner to be guilty of a breach of 
contract, if by appropriating underground per¬ 
colating water from his land, he causes diminti- 
tion of a supply which lie is obliged by law to 
maintain, M nab v. Robertson : (1897) A. C. 129, 

• r 0K a sv • , CP 297 c U 

A. Govinaarayhava Ayyar — iov Ap¬ 
pellant. 1 

Govt. Pleader and V. S. Narasimha- 
chandr—ior Respondents. 

l ■ J ’“” Thi88uit was h Y 

the plaintiff, as representative ryot of 
tho ryot wan Malyam village, against 
defendants 1 and 2. as representative 
ryots of the ryotwari Kanekal village, for 
a dedaration of tho right of the plain- 
tiff s village to tako water to its fields 
from tho point A in the Hagari river 
Shown on the plan, Ex. E-l, without any 
interference from the defendants, and for 


consequential injunction to ensure that 
right. These two villages lie on opposite 
sides of tho Hajari river, Malyam on tho 
east and Kanekal on the west. ' Botli 
villages have registered wet land irrigated 
by the river by channels therefrom which 
are recognized as their irrigation source. 
When th- re is water flowing in the river, 
each village gets its supply direct from 
channels taken off from the river banks. 
When the surface flow in tho river ceases 
tho ryots have been in tho habit of tapp¬ 
ing the subsoil flow and leading it to the 
main channel. The Malyam ryots claim 
that it lias been their custom and right 
to tap tho river bed subsoil water at the 
point A, and tho custom of tho Kanekal 
ryots to tap that water at tho point D, 
and the plaint assorts that in January 
1924 tho Kanekal ryots came some 500 
yards further upstream -than usual to 
tho point Iv closo to the point A, and by 
starting their channel there drew off 
from tho Malyam channol a considerable 
portion of its former supply, so that its 
normal supply was seriously diminished 
and the wot crops of Malyam suffered in 
consequence. The suit was filed therefore 
in order to prevent the Kanekal ryots 
from coming liighor upstream than tho 
point D. The lowor Court, the District 
Judge of Bellary, found—and in fact.took 
it practically for granted as it was not 
seriously contested—that tho usual cus¬ 
tom was, as contended for by the plain¬ 
tiff, namely that tho Malyam channel 
took off at tho point A and the KanoLal 
channel at D, and that the Kanekal ryots 
in 1924 broke the usual custom by com¬ 
ing up to tho point K. But ho held that 
the plaintiff had no legal right to compel 
tho Kanekal ryots to remain at the point 
D, and further tint the plaintiff had 
failod to prove any damage in consequence 
of tho defendants’ action, and he dis¬ 
missed tho suit. Tho plaintiff appeals. 

It may bo mentioned hero that Govern¬ 
ment was not originally a party to the 
suit. The Secretary of State was joined 
as defendant 3 < n the initiative of tho 
trial Court, tho District Munsif of 
Biliary, before whom tho suit was origi¬ 
nally filed. The plaintiff did not in 
consquonce amend his pleadings, but 
slightly amended the plaint prayers. It 
is important to remember that the plaint 
is not conceived as based on any case 
against the Secretary of State. It is 
based primarily on a ploa of proscriptive 
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right against I ho Kanokal ryots. Whon 
the Secretary of State was addol, the 
plaintiff amended only prayers (b) and 
(c) of the plaint and not (a) and (J), 
perhaps by oversight, and insert© j para. 
12-A. lie did not add any ca*.se of ac¬ 
tion again-t the Secretary of State and 
Ihence roli fs (a) and (d) cannot bo granted 
against him. It seems to me in these 
jcircu nstances that it will he improper 
land inadvisable to retain the Secretary of 
State on th-< record, as any decree in a 
suit in which no relief was sought for 
'against him would naturally give no 
relief against him. He was obviously 
not a necessary party. I think that the 
'Secretary of State should now bo struck 
out of the suit. It is better to strike 
him out than to hedge the decree about 
with platitudes in order to safeguard 
Government rights as against both sots 
of ryots in the suit. 

The trial of the suit in the low^r Court 
shows an inadequate appreciation of some 
important points at stake, and in con¬ 
sequence information is lacking on some 
of these. The plaint is couched in too 
vague terms and that led to an equally 
vague written statement. The lower 
Court ought to have direct© 1 the plaintitT 
to be more specific in stating the legal 
character of the right he claims. It 
ought further to have elicitel in evidence 
whether the area over which the plain¬ 
titT claims the right to water is all regis¬ 
tered wet double crop, sin< o the time of 
the year to which the suit claim relates 
is the time of tho second crop. The area 
claimed by the plaintiff in the plaint as 
entitle t to water, namely 150 acr s, is 
consid rahly larger than the registered 
double crop area in his village according 
to the Settlement Register of 1927, and, 
to judg** from the figures in the Tahsil- 
dar’s report about that time, Ex. 4 see ns 
to represent rather tho area on which 
double crop was raised than the registered 
doublo crop area. This difficulty has not 
been solved but it may be that the 
whole area has permission to take 
Government water. It appears to be, 
although that is also not certain, com¬ 
pounded double crop wet : see Ex. 4 with 
tho rate of assessment fixed accordingly. 
It is further not as clear as it might be 
whether the plaint channel and the 
defence channel are in all their lengths 
tho ohannols authorized by Government 
for the conveyance of water to the res¬ 


pective villages. Exs. B and C, official 
notes in 1890 for tlu Settlement of 1893, 
indicate tbit tho recognizod channels 
for Malya n and Kanekal are actually 
channols which start in the river bed at 
points approxim itely the present points 
A and D, and this opinion as regards D 
is endorsod by the Tahsildir in his report, 
Ex. 4, in 1921. Ex. B indicates the ro- 
cognizod Goveromentlchanne' for Malyam 
as thalaparisha i. o,, river bod channel 
held, and Ex. C indicates the Govern¬ 
ment chinnel for Kanekal as a fountain 
head in the river neir Gangalapuram. 
To some extent we have been himpered 
in hearing the case by those shortcomings. 
But, in view of tho long timo tho 
case has been pending, it does not seem 
worth while to postpone decision in order 
to call for further information, and I 
have taken for granted, what at least 
does not seem to have keen contested, 
that the wet area for which the plaint 
claim is put forward is registered wet or 
at leist permitted wet, apparently com¬ 
pounded double crop, and that the au¬ 
thorized irrigation channels for Milyam 
and Kanekal are those which have been 
usually taken off in the river bod itself 
at the points A and D respectively*. 

The general law of this Presidency 
governing the rights to water as agiin9t 
government of a rvotwari wet land hoi 
der is well settled and admits of no doubt. 
The ryot is entitled to be given such 
supply of water as is necessary and 
sufficient for the irrigation of his regis¬ 
tered wet fields. He must accept that 
supply from the irrigation source ap¬ 
proved by Government as the source ol 
supply for his fields and he m-st accept 
the method or machinery' by which Gov¬ 
ernment supplied that water. Ho has 
no right to insist that his supply shall 
come from any particular source or any 
other source than that recognized by Gov¬ 
ernment or that it shall come by any 
particular channel, nor can he prescribe 
against Government for such* right by 
user otherwise for any length of time 
It is open to Government to alter at any 
time the manner and method by which 
it supplies the necessary water to him 
and he has no grievance or cau^e of 
action thereon. It follows that between 
him and Government there is something 
in tho nature of a contractual obligation 
under which Government undertakes to 
regulate, distribute and furnish to him 
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his necessary supply in the manner au¬ 
thorized by it as the proper and usual 
manner until and unless Government has 
provided him with another, equally effi¬ 
cient. The leading cases on this subject 
are Krishna Any an v. Vciiki tazhella 
Mudali (l), Ramaohandra v. Narayana- 
swami (2), Snnkaravodivelu Pillai v. 
Secretary of Slate (3), Rama Odayan 
v. Subramania Ayynr (4) ; Fisher v. 
Secretary of Slate (5) and Nynappa 
Servai v. Veeran (6). It has never been 
very definitely laid down whether this 
right is of the nature of a proprietary 
right or a contractual right, nor is it 
necessary to distinguish so long as the 
nature and scope of the right is clearly 
defined. 

It is not a mere right to water so 
that, as the defendants here contend, 
the ryot has no right whatever recogni¬ 
zable in law until the water lias actually 
reached his field and therefore the only 
remedy for him if the water in his usual 


irrigation channel has been abstracted by 
a neighbour whose land is irrigate I by a 
different channel would bo to petition 
Government for his proper supply of 
water. Government by undertaking the 
obligation to supply him with water also 
undertakes that it shall be at his disposal 
by the usual and customary method, that 
is by channel constructed either by Gov¬ 
ernment or by the ryot or both, until and 
unless some other method is adopted. 
This obligation by Government is in cer¬ 
tain cases subject to the reciprocal ob¬ 
ligation of the ryot to keep the main 
ohannol free from silt and sometimes 
him-olf to construct the minor inter-field 
channels. By custom certain main 
channels are earmarked by Govern- 
imont for certain villages or areas of 
wet cult ation. As between „ such 
villages, or areas each taking off from 
|the same source by its own channel, the 
iright of eaoh to water, be it contractual 
jor proprietary, as against Government is 
|to its necessary and sufficient supply, 
and, as against each other, to that supply 
so soon as the supply has passed into its 
own channel earmarked for it The 
same principle mutatis mutandis applies 

t o individual wet rvpts of th e vil- 

V L) 7 i\I.d.O. rl. -- 

(2) [13 >*1 10 Mid. 333=2 M.L.T 279 
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lage inter se. To accept the defend ints’ 
contention that each wet land ryot has 
no legal right as against another in the 
water earmarked for him in his own 
channel until the water actually reaches 
his fiolds, would lead to the consequence 
that any wet rvot can, not only with 
impunity hut with the direct approval 
of the law, abstract from his neighbour’s 
channel the whole of the water intended 
for his neighbours’ field provided he does 
it before that water has reiched his 
neighbours’ field. That would be a 
disastrous proposition for the Courts to 
uphold and fortunately it his, so far as 
i can see, no support in law or in pre ;e- 
dent. Wh’le therefore the wet rvot 
cannot insist as against Government that 
he has any right to have his supply 
carri d by any particular channel and 
cannot object to Government alt* ring the 
channel of supply, lie has a right as 
against other wet rycts and even, sub¬ 
ject to Government's right to give him 
an equally efficient supply, as against! 
Government to the protection of law; 
for that supply once it has passed 
into the oh nnel at present earmarked 
for his supply. That is the general prin¬ 
ciple and I havo to see if any of the cir¬ 
cumstances of this case alter its appli¬ 
cation. 

The plaintiff founded his plaint which, 
ho it remembered, was framed before 
Government, was made a party, on a 
claim that the Malyam ryots had by 
their long user and open enjoyment ac¬ 
quired a piescriptivo right to take to 
their lands from the point A all the 
water which would naturally come to A 
without interruption by anyono else, and 
that that right had bean infringed by 
the defendants’ action in moving the 
herd of their channel from D to K. It 
is clear from what has been said that no 

such prescriptive right cm be acquired. 

One ryot ctnnofc prescribe agiinst an¬ 
other or against Government for supply 
by any one particular channel. His 
user of a particular channel is in no 
penso adverse to the user by a..other of 
another channel, since each uses it by 
authorization of Government. Nor is it 
an ei9ement by which ho is conveying 
property of his own over a servient ten¬ 
ement. Tho plea of oasonent \va 9 in 
fact abandoned in tho lower Court. The 
most that the plaintiff can claim agxinst 
defendants is that he and the other 
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ryots of Malyam village have a legal 
right, contractual or proprietary, to have 
their usual supply furnished by the 
channel implicitly or explicitly recog¬ 
nized by Government as the usual me¬ 
thod of supply for the time being, until 
and unless an equally efficient supply 
;and method of supply are adopted. But 
if that customary supply and manner of 
supply according to this contractual or 
proprietary right has been interfered 
with, not by Govern nont but by private 
(parties, such interference, prime facie, is 
;an invasion of the plaintiffs rights and 
jwill give rise to a civil causo of action. 
On this point : sec Krishna Ayyan v. 
Vcnkatachclla Mudali (l), Rama Odayan 
v. Suhramania Ayyar (4) which will be 
dealt with later and Audinarayana v. 
Ramndu (7) which clearly recognizes 
that wet field owners have this right to 
the water of thoir supply channels, 
while these exist as definite channels. 

Against this conclusion tho defendants 
contend, first that the plaintiff acquires 
no legal right to the water until it has 
reached his field, a contention with 
which I have already dealt; secondly, 
that in this case tho ordinary Presidency 
law as set out abovo will not apply be¬ 
cause thoso river bod channols from A 
and D are too undefined and uncertain 
to bo tho subject matter of any legal 
right; third, that the water tapped is 
subsoil water and in that no property 
rights accrue; fourth, that no action 
will lie without proof of actual damage, 
which they contend, has not been proved. 
As to point 2, tho argument must bo 
that tho course of tho channols is too 
indefinite to justify tho conclusion that 
they are intendod to bo tho sources of 
supply to tho villages. But obviously 
this cannot stand on tho facts proved. 
On tho evidence thoro can bo no doubt, 
as tho District Judgo has found that 
Malyam villago was in tho habit of tak¬ 
ing its channel at point A and tho Ivano- 
kal ryots at tho point D until tho crucial 
yoar 1924. Defendants’ own witnesses 
admit that tho usual point of tako off 
for thoir channol was opposito to tho 
hamlot of Gangalapuram in ECanekal vil¬ 
lago, i. o., somewhere near D. These 
witnesses in fact assort that tho Kane- 
leal villago ryots had not even in 1924 
gone higher up than D; but that was 
obviouslv a false oaso, and need not be 
" (7 ) [I«i4j 37 Mad, 304=17 I. O. 048. 


pressed against them here. I take it 
that until 1924 Kanekal village had 
usually taken off at the point D and that 
points A and D are sufficiently definite 
and familiar to the villagers. This mat¬ 
ter seems to me concluded by the fact 
which appears from Exs. B and C, al¬ 
ready noted that these river bed channels 
taking off at A and D are the rocognized 
Government souroes of supply. If bho^e 
are definite enough for Government and 
the ryots so to recognize them, they are 
definite enough for all practical purposes. 
Tho points B and E where the two chan¬ 
nels leave the river bed seem also to be 
fixed points. I think the contention 
that tho channels are too undefined to 
give rise to a causo of action is not justi¬ 
fied. , 

On the third point it is sought to ap¬ 
ply the principle* of English law appli¬ 
cable to underground streams defined 
and undefined as set out chiefly in 
Acton v Blundell (8) and later cases 
English v. Metropolitan Water Board (9) 
and Chascmore v. Richards (10) cited by 
tho respondents and Grand Junction 
Cannal Co. v. Shugar (ll), cited by the 
appellant. It is urged by the respon¬ 
dents that no one can prelicate, or pres¬ 
cribe for a proprietary right or easement 
in underground streams. Although both 
sides havo to a certain extent relied upon 
English cases, my considered view is • 
that conditions in England are so different 
to those in the District of Ballary that I 
deprecate calling in aid English law on 
this subject and confess that I do not 
myself find it of any assistance hero. 

In the first place, irrigation rights such 
as have been set out abovo to supply of 
water for irrigation from recognized 
Govornmont sources are unknown in 
England, such rights are therefore -un¬ 
known to English law. Secondly, tho 
running of a river current down its na¬ 
tural bed in tho dry season a few inches 
below the sandy surface i3 a pheno¬ 
menon unknown in England. The under¬ 
ground water to which tho English oases 
apply is usually water between layers of 

(8) 152 E. R. 1223=12 31. AW. 824 = 13 
L. J. Ex. 2S9. 

(9) [1907] 1 K. 1J. 588=90 L. T. 573 -71 
J. L\ 313=5 Ij.G. R. 381=23 T. L. R. 

318, 

(10) [1854] 7 H. L. G. 349=29 L. J. Ex. 81 = 

5 Jur. (n.R.) 873=7 W. R. 085. 

(11) [1871] 6 Ch. 483=24 7,. T. 102=19 W.R. 

69. 
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subterranean rock or clay so hidden that 
no one can guess what their course is. 

In this country, it is fairly safe to say 
that the under-current of a river is pro¬ 
bably flowing down the river bed and 
that its course is defined in the sense 
that one will probably be able to tap it 
somewhere in the river bed, and the 
water thus is found in, and has not left, 
the recognized iirigation source, namely, 
the river. Finally, the English cases 
are usually contests between owner of 
the surface property under which the 
subterranean water originally was and 
the owner of the surface under which it 
was subsequently found and the crucial 
question was whether the ordinary 
rights of ownership extended to such 
water. Hero there is no question of 
rival owners of the surface lawfully 
using their own lawful property and 
claiming that ownership of the surface 
imports ownership of and property in 
subsoil water, but a question of the 
rights of rival claimants to water which 
is the proparty of a third party, namely, 
Government. No doubt the principles 
of these English cases have been refer¬ 
red to and applied by this High Court 
in a case Adinarayana v. Ramudu (7) 
but there the question was whether the 
plaintiff could claim rights in water 
which merely spread over his neigh¬ 
bour’s field casually and not in a definod 
channel. The parties to that suit were 
zamindari ryots and no question arose 
of the rights of ryotwari ryots to the 
water of a river bed in a sub-surface 
channel which is their recognized source 
of irrigation. In the present case it 
seems to me amply proved on the facts 
that the river channels customarily tak¬ 
ing off from A and D are 'the recognized 
sources of irrigation for the wet lands 
in Malyain and Kanekal respectively, 

v * ew Makes no difference in 
the law applicable that the Government 

.. , in the river bed sinks at 

imes below the surface. Government 
has by recognizing those channels re¬ 
cognized that the sub-surface water is 
part of the recognized supply which it is 
their duty to have conveyed in sufficient 
quantity to the respective wet areas. 
So that even if it is 1 underground ” 
water, it is underground water in which, 
by the law of this Presidency, there can 
be a legal right, and to which plaintiff 
has a legal right. 

1931 M/37 & 38 


The position is much as if the river 
were a large well or a subterranean 
pond from which authorized channels 
took off at various recognized points for 
irrigating various wet areas. I am not 
pointed to any authority which has laid 
down that, if a ryot entitled to water in 
such an irrigation source abandons his 
customary channel and opens another in 
such a way as to cause loss or likelihood 
of loss of supply to another ryot in hisj 
customary channel, the latter has no 
action against the offending ryot. On 1 
the contrary it has been held in several 
cases that he has such a right. Inf 

Ramichandran v. Narayanaswami (2) 

damages were awarded against a ryot 
who had induced Government to open 
for his benefit a new channel which 
materially diminished the customary 
water supply of another’s land. In 31 
Mad. 171 an injunction was awarded 
against some ryots who had wholly cut 
off another ryot's usual channel supply 
by blocking the entrance of the channel. 
The ruling in Narasappa v. Ganapathi 
Rao (12) is not in point, because there 
neither the plaintiff nor the defendant 
had any right to the water of the pond 
and had therefore no right to prevent 
the other taking, if he could, the whole 
of it. Isolated passages in Mahanlcali 
Lakshmia v. Kurnam Narayanappa (13), 
are.strongly relied upon by the respon¬ 
dents, but the general ratio decidendi 
does not assist them, for there the point 
was whether the plaintiffs could main¬ 
tain an action on a mere threat of the 
defendants to interfere with a channel 
which was not the recognized channel of 
irrigation, though they had taken water 
from it without objection from Govern¬ 
ment for a long time, and it was hell 
that the plaintiffs’ claim of a possessory 
right in the water of this channel, which 
possessory right had been threatened, 
could not stand. 

This was negatived because the plain¬ 
tiffs did not prove any right to take 
water by that channel at'all and had 
not made the Government a party to the 
suit to give Government an opportunity 
of saying whether they recognized the 
plaintiffs’ right to the water of this 
channel or not. If any point be made 
that in this Madras Weekly Notes case 
Government had by acquiescence for 

_ 12) [19151 88 Mad. 280=29 1. C. 255^ 

13| [1918] 45 I. C. 80. 
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some time authorized water being taken 
by the unauthorized channel, that is 
not the case here, as Government dis¬ 
tinctly plead that they did not autho¬ 
rize the defendants to come to the point 
K. I therefore find that the defendants’ 
ground of contention No. 3 is not made 
out and is no bar to the maintainability 
of this action. 

The only question therefore now to be 


considered is contention No. 4, whether 
actual damage must be proved, and if so, 
whether it lias been proved. I shall 
take the latter point first. I am of opi¬ 
nion that actual damage has not been 
proved. The oral evidence of the vil¬ 
lagers on both sides is very unsatisfac¬ 
tory. The evidence offered for Malyatn 
on this point is very inadequate. Only 
one villager of Malyam is examined, the 
plaintiff himself, and no Malyam village 
accounts were filed for the plaintiff. 
Some have been exhibited by the defen¬ 
dants and they show that there was cer¬ 
tainly not a total failure of the Malyam 
crop, although there was a short crop 
put at about six annas. To come to 
plaintiff’s witnesses P. Ws. 1 and 2 dis¬ 
count their own evidence by a barefaced 
denial that the Malyam ryots shifted 
their channel head higher up to Sriranga- 
puram. There can be no doubt that they 
did so shift it. P. W. 3 is not relied 
upon. His tergiversations are too .pro¬ 
nounced. P. Ws. 4, 5 -and 7 are very 
vague. P. W. S goes further than any 
other witness in saying Malyam channel 
got no water at all. That cannot be true, 
because the village got a six anna crop. 
On the defence side the evidence of D. 
Ws. 2, 3 and 4 is discounted by their de¬ 
nial that they ever shifted the Kanekal 
channel from the point D. The evidence 
of the Revenue Inspector, D. W. 5, that 
he did not remember any ryot of Mal¬ 
yam complaining to him' of insufficient 
water supply is contradicted by Ex. 1, 
the statement of P. W. 1 and others put 
in to this very officer by the Malyam 
ryots on 19th May 1921. The evidence 
of the Tahsildar, D. W. 1. taken with his 
report, Ex. 4, in 1921, shows that that 
year was one of considerable drought and 
that in that locality the usual second crop 

was a six anna crop. It 13 ° le , 11 
Kanekal, even with the added watei 
which Malyam claims they got by shift¬ 
ing the channel head, was not able to get 
more than a six anna crop. It is un¬ 


likely therefore that Malyam even if 
Kanekal village had n6t come to point K 
would have got their normal crop or 
would have obtained any better than the 
six anna crop which the Kanekal village 
got. There is no evidence that any as¬ 
sessment was remitted in Malyam, but if 
the land, as I have suggested, is com¬ 
pounded double crop, remission would 
not ordinarily be given. It must be ad¬ 
mitted that, in cases like the present, 
when the whole water supply has not 
been cut off,.but only some of it, and 
when there has also been a general shor¬ 
tage of supply, it is very difficult for a 
party to prove the precise amount of di¬ 
minution caused by the action of others 
or the precise extent of the particular 
damage caused by that diminution. 

However it seems to me unnecessary 
to pursue this point further since I am 
of opinion that, on the facts of this case, 
the plaintiffs have a cause of action 
apart from proof of actual damage, and 
that they have a right to an injunction 
if they establish probable prospective 
damage. Even as early as Krishnan 
Ayyan v. Venkataihella Mudali (l), 
Innes, J., held that there was no cause 
of action for an injunction, “because no 
case of prospective damage had been made 
out upon the facts,” an l Kernan, J., held 
that it must be proved that “damage has 
accrued or must necessarily accrue.” In 
Rama, Odayan v. Sabramania Ayyar (4) 
damage was presumed because the entire 
supply was cut off. But the ruling^is that 
a plaintiff is entitled to succeed ‘ if the 
act is such as to be likely to cause da¬ 
mage to him.” Decision on this point must 
be guided by the report and the evidence 
of the expert commissioner examined 
in the case rather than by the vague 
surmises of lay witnesses. The P.W.D. 
Executive Engineer’s opinion as set out 
in his evidence as P. W. 6, and his report 
Ex. E, seem to me quite clear, namely 
that the supply of water in the Malyam 
channel is likely to suffer if the Kanekal 
channel is taken near the point K. He 
says in effect that in the case of such 
channels tapping subsurface currents in 
the river bed there is always a likeli¬ 
hood of the lower channel drawing off 
water from the higher so long as the 
former takes off from any point above the 
level where the latter leaves the river 
bed. It is true that he says — and it is ob¬ 
vious—that I 19 cannot predicate the exact 
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•axtent of the diminution without actual 
experiment. The District Judge, I think 
nas been unduly impressed by that ad¬ 
mission. For that in all probability the 
ilanekal channel will prejudicially affect 
he supply in the Malyam channel if it 
-comes further up the river than the point 
D, which is opposite the point B where 
'he Malyam channel leaves the river, 
ihere can on the Engineer's opinion bo no 
doubt. Thus we find - and it streng¬ 
thens my acceptance of the Engineer's 
•conclusion that the actual customary 
practice has been in accor lance with 
vhit the expert thinks is necessary to 
preserve the customary supply m the 
Malyam channel. That is, if the loca- 
;i.°“ of fc h© channels for Kanekal and 
Malyam had been designed by an R n «i 

neer, he would have placed the heads of 

of the n in their present customary posi- 
t-ions at A and D. In these circum¬ 
stances it seems to me that the plaintiff 

iS e p fclfcled fco these retained in their 
customary position, and to have an in¬ 
junction restraining the defendants from 
taking off their channel in the river bod 

at any point higher up than the point D 

fc . he Plaintiff’s village has the 

head of its channel at A and so Ion* as 
it is not supplied by Government with 
an equally efficient supply for its re-is- 
tered wet lands. I would therefore "re¬ 
verse the decree of the lower Court and 

grant the plaintiff an injunction in these 
terms and direct that each party bear 
his own costs hero and below. 

In the view I have taken that the sub¬ 
surface water of the river bed is the 
Government source of supply, it i 3 clear 
that Government cannot shelve its dutv 
of seeing to the equitable distribution of 
t ns supply, and that the Revenue Divi- 

fisal to f WaS n0t iustified in his r ‘>- 
tusal to interfere, when the ryots of Mal- 

hlm With «o».pUints of 

tXSS&VS 7 &T* ““ 

water flowing in irL • J t ? el ' e ls n0 
a case of re^Tati^V > is not 
pears to me clearlv ap ‘ 

inent, until and iinlA h M Uty of Gov0rn ' 

eijually efficient SS supply other 

- that°the 6 ^eads ° ol °th T" 8 * 610 "' l ° 

ther upstream but lZn°l ^ 

and that anv atlflmnM i fchey are - 

“ary position should beVenalized ° U3t °' 
unauthorized interferenoe^wTthThe ££ 
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Of others equally entitled to the water of 
.he river for their registered wet lands 
1 have noted above that I think Govern* 
ment oughs to bo struck out of the case 

as an unnecessary party and order ac¬ 
cordingly. I would direct that Govern¬ 
ment bear its own costs in the case. 

andalai, J. As the case involves 
some novel features and we are differing 

from the learned Judge below I shall 

state my reasons for our decision 

Ihe case arose out of a dispute in 1924 
between the ryots of two ryotwari vil. 

a ° es ^ alyam and KanekaI lying on on- 
pos.te banks of the Hagari river about 

utilizing the water of the river for second 

crop cultivation. The Hagari flows north 

ward Ma yam on the right, or east bank 

and Kanekal on the‘eft or west bank. 

Ihe Ha 0 an is a tributary, of the Tunga- 
bhadra and rises in Mysore to the south 
Of the Bellary District and traverses the 
District from south to north for a dis 
tance of about 80 miles till it falls into 
the main river. In the Bellary District 
Manual lt is described as a very shal¬ 
low river though impassable except by 

boats in the three months of the man 

soon On both sides of the river are 
broad belts of sand and there is reason 
foi supposing that it is gradually chan« * 
ing its bed. At Moka, 12 miles from 

The pTr't o h f 0 t| and - b6j iS tW ° miles bl ' oa<J . 
ihe pait of the river ooncerned in this 

““ ,s . " ear tho Union of Kanekalla 
which is shown in the district map and 

IS onlj three or four miles from the south 
eastern -boundary of tho Rayadrug taluk 
where it enters tho district. 

This flyer in which there is no surface 
flow for nine months out of twelve (Octo¬ 
ber to July) is the registered source of ir 

bank °Th« r fi 0 f ry °5 Wari viUag0s °n'either 

bank. The first wet crop is sown in July 
and cut in November. This crop is irri¬ 
gated by channels which tako off the 
flowing water from the river. Tho second 
wet ciop IS cultivated between January 
and April when the river is dry. Water 
tor the second crop is obtained by dig- 
ging spring channels in tho dry bed of 
the river from points which are fixed by 
custom along courses which are also simi¬ 
larly fixed and taking the water so ob¬ 
tained to a point in tho river bank where 
the village channels begin. The depth to 
which the spring channels have to he du<> 
depends on the previous rainfall. If it 
has been deficient the channels have to 
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be dug deeper and even then the supply- 
may not be sufficient. The digging begins 
in this area in December and the chan¬ 
nels have to be kepb open by constant 
labour towards which the villagers con¬ 
tribute according to the area each has 
to irrigate. For obvious reasons the cus¬ 
tom as to where these spring channels 
should start and the course they should 
take is zealously guarded by the villagers 
and disputes leading often to breaches 
of the peace result from any at¬ 
tempted variation. Maljam is a com¬ 
paratively small village with a wet 
ayacut in 1927 of about 150 acres. It 
has no other source of irrigation except 
the Hagari. Ivanekal is a bigger village 
with a wet ayacut under the Hagari 
at the same settlement of about 500 
acres. It has the advantage also of a 
tank which in normal years supplies 
its surplus water to irrigate the area 
whose registered source is the Hagari. 
According to mamool, which is defi¬ 
nitely established to have existed at least 
from 18?0 and which probably existed 
from 1836 the earliest year for which 
we have any written recoid of these 
channels, the Malyam ryots began their 
channel (called Malyam channel or 
Malyam nala) at a point A in the river 
opposite the village of Rachmarri some¬ 
what higher up in the river bed than 
the Malyam village. This channel, after 
traversing the river bed in a north¬ 
easterly direction, left the river at the 
point B (see the plan Ex. E-l) and 
entered the channel leading to Malyam. 
The Kanekal ryots, on the other hand, 
used to begin their channel Called the 
Devisetti channel or Devisetti nala at 
a point D in the river bed opposite the 
village of Gangalapuram and take the 
channel along the dotted line to E 
where it left the river. The point D is 
about 500 yards north of A and is 
nearly opposite B which is almost due 
east of it on the opposite bank. In 
short the Devisetti nala began near the 
western bank of the river nearly oppo¬ 
site the place on the eastern bank where 
the Malyam channel left it. 

In January 1924 disputes between 
the two villages arose because the 
Kanekal ryots shifted the course of the 
Devisetti channel by digging it nearer 
to the middle of the river bed and 
therefore to the Malyam channel than 
the accustomed course and also by 


pushing up the head of the channel first 
to a point H and then to a point K in 
the plan which was only two chains 
from A. The Malyam ryots found that 
the result of this was to diminish the 
water in their own Malyam channel. 
They first tried to make up for the loss 
by pushing up the source of Malyam 
channel southward, i. e. upstream and 
took it up to Srirangapuram. This had 
no great effect. Tney then complained 
to the Tahsildar, but nothing came of 
it as he reported to the Divisional 
Officer, on 14th February 1924, that 
though the wet crops of Malayam 
appeared to be in need of more water 
and they are not faring as well as they 
ought, yet if the status quo ante is 
restored and the (Devisetti) channel 
forming the encroachment beyond the 
mamool point is closed there would be 
naturally diminution of supply to the 
vast ayacut (greater irrigated area in 
Kanekal). He added that the shortage 
was due to deficient rainfall and that 
though the question whether the Devi¬ 
setti channel drew off the water of the 
Malyam channel is one for engineers on 
which he could give no definite opinion 
yet on the whole he was not convinced 
that it did so and therefore that the 
Malyam ryots were adopting a dog-in- 
the-manger policy. 

On the whole he entertained a 
rather unfavourable opinion of the 
complaint of the Malyam ryots which 
in his view evinced more jealousy 
than real self interest and he described 
them as people who would not come 
to any amicable settlement and all his 
talk with them was of no avail. The 
Revenue Divisional Officer, on 7th March 
1924, without going to the spot, cun- 
firmed the opinion of the Tahsildar hold¬ 
ing that the action of the Kanekal ryots 
in extending their channel higher up 
has not really caused any appreciable 
hardship to the Malyam ryots so as to 
justify any interference. The Collector 
(the late Mr. Duff) who came on Jama- 
bundi to the spot on 22nd March 1924, 
also noted that the complaint w^s not 
justified. The appeal to the revenue 
authorities having thus failed, the 
Malyam ryots filed this suit on 31st 
March 1924, in the District Munsif’s 
Court. The Secretary of State for 
India in Council was later made a party 
by order of the District Munsif. In 
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July 1926, as a result of revaluation of 
the reliefs in the suit, the suit was 
found to be above the jurisdiction of the 
District Munsif anl the plaint was 
returned to be presented to the District 
Court. The suit was hearl by that 
Court and dismissed by the learned 
District Judge on 27th February 1929. 
The Malyam ryots appeal. 

At the outset it may bo remarked that 
the Secretary of State for India in 
Council did not contest the suit at any 
stage of it. In his written statement, 
lie .stated that he did not authorize the 
alleged acts of the Kanekal ryots in 
diminishing the supply of water to the 
Malyam ryots by varying the source and 
course of Devisetti naia and submitted 
himself to the judgment of the Court 
as to the mutual rights of the parties 
and only prayed that the partrnount 
right of Government to do everything 
necessary in the general interests of 
distribution of water may be recognized 
in the decree. In this Court also the 
learned Government Pleader adopted 
the same attitude. ^Ve have therefore 
thought it bettor to strike him out of 
the parties as no relief is claimed 
against him. 


As between the two really contesting 
parties, i. e. the appellants, the ryots 
of Malyam, and the respondents, the 
ryots of Kanekal, who have sued and 
been sued through their respective re¬ 
presentatives, the learned Judge found 
the most material facts in favour of the 
appellants. He found that the Malyam 
ryots have certainly a customary 
right to start their channel near Rach- 
marri village at about the point A in the 
suit plan. He also found that the Kane¬ 
kal ryots should begin their channel ac¬ 
cording to custom at D and that in 1921 
they had started it from K. But his 


reason for dismissing their suit was that 

the Milyam ryots hive not established their 
rights to keep thoKinekvl rvots from starting 
1 ,‘ r channel at any point in the river that 
mu s thenx, in that they have not made out that 
they will suffer any detriment if the Kanekal 

<Imin a“° n Stm their channel at or lower 
down thin the point D”. 


In other words, it was not proved that 
..aking the Devisetti nala beyond D 
had caused or was likely to cause any 
damage by diminution of water in the 
Malyam nala. Having come to this 
conclusion be went on to add in a rather 
inconsistent manner the following • 


“No doubt it would be better from many 
points of view and would prevent possible con¬ 
flicts, if the revenue authorities insisted that 
the Kmekil channel in dry years should 
be started at the point D while the Malyajn 
channel should be started at the point A but 
this is merely a matter for the revenue authori¬ 
ties in their capacity as distributors of water 
supply and I cannot hold that the Malyam 
ryots have any right to insist that the distribu¬ 
tion should bo made in such a way.” 

The finding that the defendants’ acts 
have not adversely affected plaintiffs’ 
channel is certainly weakened by the 
opinion that from many points of view 
and to prevent conflicts it is better to 
insist that the defendants’ channel 
should start at D. What these points of 
view are, unless one of them is that the 
plaintiffs have a legitimate grievance 
that defendants are abstracting their 
customary supply of water, the learned 
Judge has not indicated. Nor is it clear 
how or why the revenue authorities as 
distributors of water can or ought to 
insist that the defendants’ channel should 
be gin at D or lower down, unless they 
were by snifting their channel interfer¬ 
ing with plaintiffs’ rights, the fair in¬ 
ference from his conclusion, is that the 
learned Judge while satisfied that the 
defendants’ channel ought according to 
mamool to start at D or lower down apd 
that a continuance of that mamool was 
from many points of view and to avoid 
conflicts, desirable, yet felt that no legal 
right to such a decree was established 
as according to him it was not proved 
that defendants had by their act dimi¬ 
nished the water in plaintiff’s channel. 

I think that this last conclusion can¬ 
not be supported on the evidence. That 
the water in Malyam channel did dimi¬ 
nish and that their crops suffered in 
1921 was never disputed and is amply 
proved. The attempt of the Kanekal 
ryots in 1921 was to explain it away by 
suggesting that the diminution of water 
was due to deficiency of rainfall and to 
Malyam ryots not working hard enough 
at their channel and that the damage to 
Malyam crops was caused by salinity of 
soil and by pests. At the trial the defen¬ 
dants adopted a different attitude. 

Their witnesses, 2, 3 and 4 went to the 
length of denying that they had pushed 
the source of their channel from D to K. 
This is significant. Tho learned Judge did 
not believe them on this point. D. W. 1, 
the Tahsildar who reported ini 924 that 
the Malyam lands were suffering for want 
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of water and were not faring as well 
as they ought, swore in 1928 that the 
ciops on the Malyam lands were doing 
well. The witness must have been mak¬ 
ing a mistake. It is probably true that 
rainfall had been deficient. But that 
would not justify the Kanekal ryots from 
abstracting, if their act was capable of 
that result, even the small supply which 
Malyam was in the circumstances likely 
to get from their mamool channel. Ab¬ 
solutely no evidence was given at the 
trial that the Malyam ryots did not 
spend the necessary labour on their 
channel. On the contrary the evidence 
was that when faced with shortage of 
water they did what the defendants did, 
i- 6., pushed up their own channel to the 
village of Srirangapuram further up the 
river which must have cost extra labour. 
As to salinity of soil, this, if true, is as 
pointed out by the appellants’ advocate 
a permanent factor which had no special 
effect in 1924. As to pests it is well 
known that pests will more easily at¬ 
tack badly irrigated crops which are 
thereby in poor condition. It is diffi¬ 
cult to see why the Kanekal ryots took 
the trouble to dig a new channel and 
bring it to K unless they, who knew 
something of the river, thought they 
could get moro water. Of the plaintiffs’ 
witnesses 1 to 5, 7 and 8, all but the 
plaintiff (P. W. 1) are residents of the 
neighbouring villages Kalekurti, Rach- 
inarri and Srirangapuram and presu¬ 
mably disinterested persons. They all 
swear that as a result of the defendants’ 
shifting their channel and pushing it up 
from D to K, the water in the Malyam 
channel first diminished and then ceased 
to flow and that the Malyam crops failed 
in consequence. 

The most important evidence in the 
case as to the consequence of the defen¬ 
dants’ act is the report and evidence of 
Mr. Ireland (P. W. l), the Executive 
Engineer in charge of the Tungabhadra 
project who was deputed by the Court to 
inspect the spot and make a report on 
the question whether the Malyam cha¬ 
ttel is liable to diminution if the Kane¬ 
kal channel is dug near the village of 
Raohmarri. He reported (Ex. EJ that 
in his opinion such diminution is likely 
to result. He gave his reasons for that 
opinion which was founded on experience 
of behaviour of similar channels in dry 
river beds. On the question what dis¬ 


tance should be maintained between the 
plaintiffs and defendants’ channel in 
order that the latter may not interfere 
with the former he said that the exact 
distance can be found out only by mak¬ 
ing an experiment of digging one channeL 
first, gauging its flow and then digging 
the other and observing the effect on the 
first. This could only be done in the 
dry weather. As Mr. Ireland was ap¬ 
pointed commissioner in September 1928 
just before plaintiffs’ evidence began and 
his report had to be submitted before 
the evidence closed and was in fact made- 
in October 1928, the experiment was not 
carried out probably owing to water in 
the river. But Mr. Ireland, from his 
experience and knowledge and having in¬ 
spected the spot, reported that the only 
safe way to prevent interference is to 
fix the spring head of the lower (Kanekal) 
channel at a point D not above the spot 
where the higher (Malyam) channel 
enters the river margin, B, the practice 
which had been found by actual expe¬ 
rience to be the safe rule, that the 
distance between D and B should not be 
nearer than about 15 chains or 1000 feet 
and that the course of the Kanekal chan¬ 
nel below D in the river bed D G E 
should not approach the Malyam bank 
nearer than the centre line of the river. 

The learned Judge has discarded the 
engineer's opinion confirmed by his 
sworn evidence on the ground that the 
above experiment, which, as pointed out 
above, was impossible at the time, was 
not carried out and preferred the opin¬ 
ion of the Tahsiidar (D. W. l) first 
expressed by him in his report of 1924 
(Ex. 4) and repeated by him in Court 
that the defendants’ acts did not inter¬ 
fere with the Malyam channel. Seeing that 
the Tahsiidar himself in Ex. 4 said that 
h9 was unable for want of professional 
knowledge to give any definite opinion 
as the question was one on which only 
engineers could give a competent opinion, 

I think the learned Judge erred in pre¬ 
ferring his opinion to that of Mr. Ireland 
which was entitled to much greater 
weight. I think the only safe conclusion 
possible on the whole evidence is that to 
which Mr. Ireland came and it follows 
that the ground on which the plaintiffs 
were nonsuited is not sustainable. 

But the respondents contend that even 
if the plaintiffs have proved that they 
suffered diminution of water in their 
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channel by reason of the defendants shif¬ 
ting their channel, they are not entitled 
to any relief. The grounds of this con¬ 
tention are: (l) plaintiffs must prove not 
merely diminution of water in their 
channel but diminution of the quantity of 
water which plaintiffs as ryotwari tenants 
are entitled to, i.e., the quantity which is 
necessary for cultivation of their regis¬ 
tered wet lands and there is no proof of 
that character in the case; (2) the plain¬ 
tiffs’ case was based on a prescript ive 
right, which can only be proved by 60 
years enjoyment against Government and 
there is no such proof even if ryotwari 
tenants can prescribe against Govern¬ 
ment for necessary water for their hold¬ 
ings; (3) that plaintiffs' rights to water 
are only against Government and even if 
defendants interfere with that supply 
plaintiffs have* no cause of act on against 
them but -must only apply to Govern¬ 
ment for water; (4) according to law the 
plaintiffs can have no claim in law to 
percolating water fowing in undefined 
channels which the defendants drew off 
by deviation of their own channel and 
therefore plaintiffs can have no right to 
a declaration or injunction in respect 
thereof. 

The first point raised for the respon¬ 
dents raises questions of fact, what is the 
registered wet area for which the plain¬ 
tiff's are entitled to water from Govern¬ 
ment and whether the plaintiff’s were 
taking by their Malyam channel more 
than they were entitled to when the 
defendants by their act diminished that 
supply, which were never raised by them 
in the lower Court and on which there¬ 
fore no issues were raised and no evi¬ 
dence taken. It is therefore sufficient to 
say that the respondents cannot now be 
allowed to raise now defences of fact on 
which there has been no trial; but all 
the indications are that as regards the 
second crop cultivation of 1924 which is 
in question, the plaintiffs were at no 
time in a position to draw off more water 
than was necessary for that crop for 
their registered wet lands. No one not 
even the Revenue Officer suggested that 
such was the case. On the contrary it 
seoms to have been understood and con¬ 
ceded by .all that there would not have 
been enough water «in any case. The 
nasolwari accounts of that crop both in 
defendants’ and in plaintiffs’ villages 
(Ess* 5 and 8) t show that the crops yield 


ranged from 1 to 8 annas which is practi¬ 
cally conclusive that there was a general 
shortage of water. This objection there¬ 
fore fails. 

Points 2 and 3 relate to the nature of 
the plaintiff’s right and may be dealt 
with together. The right of ryotwari 
landholders as against Government to 
water necessary and sufficient for culti¬ 
vation of their registered wet lands and 
their right to take it from the accus¬ 
tomed or recognized source of supply 
till other reasonable and sufficient Bour¬ 
ses are provided have been settled by a 
series of decisions of this Court. Krishna 
Iijyan v. Venkatacliclla Mudali (l), 
Iiamochanclra v. Narayansuami (2), and 
Sankaravadivelu v. Secretary cf State 
(3). There has been controversy as to 
whether the right is a contractual right as 
held in Faki r Muhammad v. 1 irnmala- 
chari (14), or whether it is a proprietary 
right as observed in Sankaravadivclu v. 
Secy, of State (3). Whatever the legal 
character of the right, it is no\v settled 
that Government themselves cannot in¬ 
terfere with the accustomed mode of 
supply unless and until they substitute 
another anc^equally efficient mode and if 
they do, will be legally liable to the in¬ 
jured ryot: Hama Odayan v. Snlramania 
Ayyar (4), and that third parties like 
other ryots similarly interfering will be 
likewise liable: Ramachandra v. Nara- 
yanasuami (2), and Rama Odayan v. 
Subramania Ayyar (4). 

The contention of the respondents that 
only Government is liable in such cases 
was sought to be supported by the deci¬ 
sions in Mahankali Lakshmiali v Jiar- 
nam Narayanaj)ja (13). which is no 
authority for that proposition: 

“To understand the meaning of that decision 
it is •necessary to know what the facts and the 
points for decision were: Bari Bahsh v. Balu 
Lai (15).” 

In that case the defendants had been 
the lessees cf plaintiffs’ land for about 
30 years and during that time had used 
for the cultivation of the plaintiffs’ land 
water from a channel which was not the 
registered source for those lands but was 
the registered source for the defendants’ 
own lands. This was apparently a 
matter of convenience. After the termi¬ 
nation of the lease the defendants refu¬ 
sed to allow the co ntinu anc e o f th e sa me 

14) [1877r 1 Mad. 205 (F.B.). 

15) A I. R. 1924 P.C. 126=83 I. C. 418=51 
I.A. 163=5 Lah. 92 (P.CJ. 
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arrangement for irrigating plaintiffs’ 
land and plaintiff sued for an injunc¬ 
tion restraining defendant from inter¬ 
ference with what was claimed as an 
easement or growing easement. The 
Government was not made a party. In 
these circumstances it was held that the 
registered source of supply to plaintiff’s 
lands being different and no arrangement 
or sanction from Government for what 
was done during the tenancy being 
proved, no allegation of easement or 
growing easement was of any avail as a 
cause of action and the suit must fail. 
That decision has no application to this 
case in which the facts are different and 
therefore the questions for decision are 
different. 

The respondents’ argument is however 
right to the extent, that the plaintiffs 
erroneously founded the plaint on a 
fright of easement. The ordinary right 
of ryotwari landholders against Govern¬ 
ment to water sufficient to irrigate their 
fields is not an easement within the 
imeaning of S. 4, Easements Act, as it is 
not a right to do or continue to do some¬ 
thing or to prevent and continue to pre¬ 
sent something being done in^or upon or 
in respect of certain other land not his 
own. S. 2 of the Act expressly saves 
the rights of Government in the water of 
natural rivers and streams from the 
operation of the Act. The right of ryot¬ 
wari landholders to water for their 
holdings is an incident of ryotwari tenure 
(whether it be regarded as having a con¬ 
tractual or proprietary origin. Whether 
ryots may by prescription or otherwise 
acquire a right against Government to 
more water or to take it in a particular 
way does not arise in this case. There¬ 
fore there is no question in this ci9e of 
dominant and servient heritage essential 
to easements. Nor is the right of ryots 
enjoyment of their rights of water un¬ 
disturbed by other ryots an easement as 
against the holdings of those ryots. But 
it is the ordinary right of all who have 
rights to the undisturbed enjoyment of 
those rights undisturbed by acts which 
the doers have no right to do. The plain¬ 
tiff therefore was subjecting himself to 
an erroneous and gratuitous limitation 
when he founded his claim on prescrip¬ 
tion as apparently his advisers did in 
the lower Court, as the language of 
issue 1 shows. But this error does not 
■urnish an answer to the suit based 


as it ought to be on a better and more 
complete right which the facts establish. 
The arguments submitted by the respon¬ 
dents furnish no answer to the plaintiff’s 
claim when the legal relations following 
from the established facts are properly 
conceived. 

The most plausible of the respondents’ 
objections is the one based on the well- 
known rule of law that as between 
owners of land, no one has a right of 
property in water flowing underground 
in undefined and unknown channels by 
percolation; as a consequence of which 
one owner has no right of action against 
another who by sinking wells or by 
other works on his own land draws off 
and appropriates, the underground per¬ 
colating water which would otherwise 
have flowed into his well or stream and 
makes it unavailable to him; and this 
even when it is done from an improper 
motive or maliciously: Chasemorev. Rich¬ 
ards (10), Acton v. Blundell (8), Mayor 
etc. of Bradford v. Pickles (16). But as 
stated by Lindley, J., in Ballard v. Tom¬ 
linson (17) at p. 125 

“the reasons for the distinction between water 
in defined and visible channels and water per¬ 
colating through the soil and not yet in any 
defined visible channel must be borne in mind or 
the decisions estiblishing it may bo misunder¬ 
stood and be made the basis of reasoning lead¬ 
ing to results which .are as startling as they, 
were unforeseen.” 


The argument of the respondents is 
that, oven according to our finding, what 
they have done is only to prevent the 
water borne in the sandy bed of the 
Hagan which might otherwise have per¬ 
colated through unknown and unde¬ 
fined -interspaces of the sand into the 
Malyam channel from reaching it and it 
is urged that on the authorities above 
referred to they cannot be legally pre¬ 
vented from doing so. There are several 
answers to thi3 contention. 

In the first place the right of taking; 
underground water and, in exercise of 
that right, of abstracting all the water 
that may percolate into your land in 
undefind channels from the surrounding 
lands belongs to th9 owner of the soil 
and can only be exercised by works done 
on your own property. You cannot go 
on your neighbour's land, dig there and 
take the underground water found there 
and justify your action because the water 
was running underground in undefined 

(16) iBJiJ A.U. 537. 

(17) [1885] 29 Ch. D. 115. 
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channels. That would be trespass as 
against the owner and would be also 
actionable at the instance of those who 
have rights against the owner to the 
water you abstract. The respondents 
are not owners of the bod of the Hagari 
which belongs to Government and they 
cannot invoke the doctrine of percolating 
water in their aid. The plea of the 
Government is that they have not author¬ 
ized the acts of the respondents and 
are therefore not responsible for them. 

Secondly, the Government themselves 
who are owners of the bed of the Hagari 
would not be justified in diminishing 
the supply of the Malyam channel on the 
plea that they were entitled as owners 
to draw off the underground percolating 
water seeing that they were bound to 
maintain the supply of that channel in 
fulfilment of their obligation to their 
ryots (the appellants) till they furnished 
another equally efficacious substitute. 
And this on the broad ground that no 
one may derogate from his own grant or 
take advantage of his own wrong. The 
Government being bound by law to 
furnish water to the appellants for their 
cultivation and to substitute another 
sufficient source of supply before inter¬ 
fering with the registered source custom¬ 
arily in use, which ex hypothesi is the 
water percolating into the Malyam chan¬ 
nel, would be .presumed to have bound 
themselves not to do anything to inter¬ 
fere with the existing source of supply 
itill they had found the substitute. And 
though, according to the theory of the 
decisions about percolating water, no one 
not oven the owner of the soil under which 
it Hows, has any property in such water 
.till it actually reaches a defined channel 
and therefore there is no infringement of 
any right of property by appropriating 
iwhat belongs to no one in particular, yet 
it is possible for an owner to be guilty of 
breach of contract if, by appropriating 
underground percolating water from his 
land he causes diminution of a supply 
which he is obliged by law to maintain. 
The decision of the House of Lords in 
ilf nab v. Robertson (18) shows that this 
is possible though the actual decision of 
the Court was that, oven if such contract 
were implied, as to which some of their 
Lordships expressed doubt,,there was no 
proof of damage. The question on which 
their Lordships differed was whether 
(18) [1897] A. C. 129. " ~ 
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water oozing (seeping) through a marshy 
area from a spring to a pond was included 
within the term “streams” used in a 
demise. This was negatived by the 
majority. But the lessee also urged 
alternatively that the lessor must be 
deemed to have contracted not to 
diminish the supply of water actually 
available to the land demised at the date 
of the demise. On this point Lord 
Watson said: 

“I see no reison to doubt tint such a contract 
right as the appellant alternatively claims, 
seeing it may be tlie»subject of express stipula¬ 
tion, may also ba derived bv reasonable implica¬ 
tion from the terms of the lease : p. 13G:” 

Lord Shand said that he was disposed 
to hold that there is such an obligation 
implied, that although the water in ques¬ 
tion was not directly conveyed there was 
an obligation on the part of the landlord 
not to diminish the water supply: 
p. 138. 

Lord Davey, like Lord Watson, felt the 
difficulty of implying the obligation not 
to diminish the supply of water in the 
case of a demise which expressly men¬ 
tioned certain sources but otherwise did 
not disagree with the opinion that such 
an implication was possible: p. 142. 

We are not hampered by the express 
language of any deed from giving effect 
to the relation between ryotwari tenants 
and the Government according to the 
meaning and intent of the parties and 
the justice of the case, and I feel no doubt 
that having regard to the obligation of 
Government not to interfere with exist¬ 
ing sources of water till a sufficient sub¬ 
stitute was found by them, they would 
be bound not to do anything to diminish 
that supply while it lasted. It follows 
that Government itself woqld not find 
justification in the doctrine of percolating 
water for diminishing the supply of 
water in Malyam channel and that the 
defendants can find' no justification in it 
for producing that result. 

Finally, I share with my learned 
brother doubts about applyingthe doctrine 
of percolating water flowing underground 
in undefined chann els as settled by 
English decisions to the water carried in ; 
the sandy bed of an Indian river in the 
dry months between mansoon toman- 
soon. This feature of our rivers is duej 
to the physical .features of the country 
and other natural causes. The monsoons 
produce floods and torrents of a rapidity 
net known in Western Europe. The 
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tropical heat produces rapid evaporation. 
But after the floods have subsided and the 
sands dried up in the scorching sun, the 
cunning river still saves up in her sandy 
mantle, an ample store of life-giving 
water which only requires the thin 
covering to he pushed aside to come 
to the relief of the thirsty villager and 
his crop. Some of these rivers have 
no flow at all in the dry weather. Wore 
frequently there is a straggling, thin 
stream winding along the bed. Shall 
we say that all water under the river 
sand is percolating water flowing in 
undefined channels? Or shall we say 
that the river remains an underground 
stream ’ covered with a coating of sand 
the flow being still continuous though 
slow and invisible, a body of water still 
flowing within the defined channel of the 
river bed? 

The distinction between the two 
cases is not whether the water is 
found above or below the ground or whe¬ 
ther the movement of water particles is 
or is not scientifically to be ascribed to 
percolation; but the distinction is whe¬ 
ther the water can as a whole be reason¬ 
ably spoken of as moving in one direction 
within a definite and unknown channel. 

. Having regard to the descriptions of a 
stream given by Lord Watson and Hals- 
bury in Mc.’nab v. Iiobcrlson (IS), 

I respectfully submit that the question 
is not capable oi a general answer appli¬ 
cable to all conditions to be found on 
the globe and that the doctrine of per¬ 
colating water being publici juris must 
be applied to Indian rivers with due 
regard to the reasons of the rule which 
is ultimately one of convenience. As 
explained in the English cases if a man 
who sank a well was to be held liable 
for the diminution of water in the wells 
of surrounding properties, to what dis¬ 
tance is this liability to extend ? The 
water in the next garden may not be 
affected but owing to some underground 
fissure of which no one knows anything, 
the water in some distinct properties 
, may be affected. There could be no 
reasonable method of fixing liability of 
such results. The doctrine, useful be¬ 
cause convenient in such cases, becomes 
unmeaning where the result of drawing 
water from one place in a water-bearing 
river bed, at another not distant place 
can be easily foretold from experience. 
The water of such rivers drawn off by 
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channels like the Malyam and Kanekaf 
channels is recognized by the law of 
the land as the registered source of 
irrrigation for hundreds of villages all 
over the Presidency. The ryots are 
expected and required to resort to such 
sources and only to such sources for 
water, and if they transgress, as unfor- 
tunately they too often do. when water 
is scanty, they are penalized in all ways 
permitted by law. The duty of Govern¬ 
ment with respect to water derived from 
' such sources stands in the same footing 
as that concerning other public sources 
of irrigation. The land revenue derived 
from the properties irrigated from such 
sources must be considerable. The result 
of holding that the water of such rivers 
is subject to the rules of underground 
water percolating in undefined channels 
would be to create such confusion in the 
civil and revenue law of this Presidency 
that in the absence of any authority 
binding on me I should be most 
reluctant to do so. For this reluctance 
I derive much support from the way 
modifications of English doctrines relat¬ 
ing to water have been recognized by 
the highest authority to suit Indian 
conditions. In Sri Nath'Roy v. Deena- 
bandu Sen (19), the Privy Council held 
that the English rule which connects the 
subject’s rights to an exclusive fishery 
in tidal navigable waters within the 
limits of the Crown’s ownership is not 
applicable to Bengal. In Secy, of State 
v. Raja of VizianOQaram (SO), their 
Lordships in applying to the liver 
Godaveri the English rule as to accre¬ 
tions observed that the actual rate of 
progress necessary to satisfy the rule is 
not necessarily the same as in the case 
of English rivers. Having regard to the 
difference in climatic conditions between 
England and this Presidency and to its 
necessary results, it seems not so un¬ 
reasonable, to assimilate the legal inci¬ 
dent of streams flowing in known 
channels whether over or underground, to 
rivers like the Hagari, as well during the 
dry months as in the monsoon months. 
Perhaps we may adopt the observation 
of Lord Sumner in a sense somewhat 
different from that in wfliich it occurs 
in the context : 

(19) A. I. R. 1914 P. C. 48=25 I. C. 467=41 

I. A. 221=42 Cal. 489 (P.C.). 

’(20) A. I. R. 1922 P. C. 105=67 I. C. 1=49 I. 

A. 67=46 Mad. 207 (P.C.). 
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' Sometimes there is no water in these water 
courses, and sometimes what is thero does not 
course nor are they ever fed bv springs; but 
these circumstances are not critical. A river 
may be fed by the rains directly without any 
intermediate collection of the water in the 
bowels of the earth and still be a river and a 
river which naturally runs during a good part 
of the year does not cease to be a river merely 
because at times it is accustomed to become dry: 
Stollmeyar v. Trinidad Lake Petroleum Com¬ 
pany 21) (at ft 491).“ 

Iiis Lordship was there referring to 
the riparian rights in the water of a 
liver in Trinidad during the months when 
it was running, and no question arose 
about any water retained in the sandy 
lied after the surface flow had ceased. 
Though this observation was not in¬ 
tended to apply to the present question, 
it shows that necessary modifications 
must he applied to the English law of 
nowing water to make it applicable to 
tropical countries, The respondents’ 
advocate has not drawn my attention 
to any Indian decision on this point nor 
nave I found any, bearing any similarity 
to this case. 

' In fche lower Court it seems to have 
been too easily taken for granted by 
every one that water which is not 
visible on the surface must be percolat¬ 
ing water flowing in undefined channels 
and the plaintiffs’ advocate thereupon 
conceded that he could not proscribe for 
an easement in such water. It has 
been pointed out that there is no ques¬ 
tion of easement in the case. Probably 
duo to this misapprehension the evidence 
does not disclose that any particular 
attention was paid to the aspect of the 
case now under discussion. The learned 
Judge refers to a statement of the 
plaintiff that there are no fixed head 
springs, that 

"the course of the channels are not marked 

and that the depth of them varies with the 
rainfall. ’• 

But in Ex. B which contains the in¬ 
formation collected in 1890 for the last 
bettlement, the source of irrigation for 
the Malyam village is described in Col. 7 
unc ei the heading Talaparisha, where 
does it originate, and how is the canal 
formed and the information recorded is 
that it originates from the river Hagari 
close to the village of Marri (Raehmarri), 
(whence), the canal was dug; and from 
there it runs for a mile in the river and 
extends as far as ’the wet land. Per- 

(21) 11918] A. C. 4b5==87 L. J. pTc. 77=118 
I-# T. 514. 
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eolation water flows through the canal. 
Similarly the corresponding entry in 
Ex. C for Kanekal village is that there 
is a fountain head formed in the river 
Hagari near Gangalapuram hamlet of 
the village and a canal was dug along the 
very edge wherefrom are formed small 
canals feeding the wet land. The expres¬ 
sion Talaparisha ” means head springs 
in .the bed of a river from which such 
channels begin and it is significant that 
it is the description used for the source 
of both channels. As to the use made 
by the learned Judge of the statement 
that the course of the channels is not 
marked, and that their depth may vary, 
this is to a certain extent unavoidable 
as the river bed is sandy, but that the 
source and course of the channels is 
sufficiently identifiable is seen from his 
own finding under issue 2 that the 
places (where the channels are 
annually dug) are generally in much the 
same neighbourhood. That the ryots 
have no difficulty in this matter is clear 
from the statement of Mr. Ireland that 
at his inspection he was informed by 
them that the line A B C in the plan 
represented the line of the Malyam 
channel and D E F that of the Kane¬ 
kal ^ channel. As to the way, water is 
derived in these channels he says that 
in rivers like the Hagari with small 
supply each channel must have its own 
catchment area to give it the necessary 
supply and cannot afford to have that 
area encroached upon, as such encroach¬ 
ment would in his opinion adversely 
affect its supply. 

On the best consideration I can give 
to the matter, I am not able to accept 
the contention that the water to which 
the plaintiff is .laying claim is governed 
by the rule laid down in English deci¬ 
sions as to percolating water flowing 
underground in undefined channels'! 

I have already given grounds for holding 
that, oven if the water were to be 
regarded as governed by that rule, the 
respondents could derive no benefit from 
the argument. 

In the result I think that the appeal 
should he allowed. I agree to the orders 
proposed by my learned brother. 

P.R.S./b.V. ’ Appeal allowed . 


BASAVAifA V. Nab ay AN A (Pandalai, J.) 
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CURGENVEN AND BHASHYAM AYYAN- 

GAR, JJ. 

G. Krishnaswamy Naidu —Defendant—■ 
Appellant. 

v. 

K. .Tayalalcshmi Ammal —Plaintiff — 
Respondent. 

0. S. Appeal No. 135 of 1928, De¬ 
cided on 8th September 1930, against 
the decree of Kumaraswami Sastri, J., 
D/- 17th October 1928. 

(a; Civil P. C. 11908), O. 6, R. 17 —Suit by 
principal against agent—Decree should not 
be allowed on basis of partnership at least 
without prior amendment of plaint. 

The suits by principals against their agents 
should not originally be allowed to be converted 
into suits by one partner against another be¬ 
cause they are essentially different in character 
and because the defendant may be taken by 
surprise, if it is so allowed. Therefore in former 
suit no decree should bo allowed on partnership 
basis at least without a prior amendment of 
plaint: A.I.R. 1923 Cal. 142, Expl. and Rel. 
on; A. I.R. 1922 P. G. 249 and 23 I. C. 332, Rel. 
on; 43 I. C. 893, Ref. [P 301 C 1, 2) 

(b) Partnership — Accounts ■— Special 
grounds are necessary for Court in granting 
partner's request for account without dis¬ 
solution. 

If a partner asks for an account without ask¬ 
ing for a dissolution the Court must bs satisfied 
that there are special grounds for granting the 
prayer and these grounds must be alleged by the 
plaintiff while the defendant must hive an op¬ 
portunity of showing cause against : 9 All. 120, 
Rel. on ; 43 I. C. 217 and 32 Mad. 76, Ref. 

[P 302 C 1] 

'T. V. Venkatarama Ayyar and R. Thi- 
rumalai Thathashariat —for Appellant. 

K. S. Krishnaswamy Ayyanyar and 
E. R. Krislinan — for Respondent. 

Judgment. —The suit which give3 
rise to this appeal was filed by the widow 
of one Ghangayya Nayudu, who died in 
April 1918, against her maternal uncle 
for an account of certain businesses 
which she alleged he had conducted as 
her agent. Wo are only concerned here 
with a rice mandi business which the 
defendant carried on from the time of 
Chengayya Nayudu’s death up to dato 
of suit. The plaintiff’s case was that 
since her husband did not dispose of this 
business by will, as ho did of some other 
assets, it was hers by right of inheritance 
and that the defendant, who held her 
power of attorney, was only her agent. 
The defendant contended on the other 
hand that the mandi which Chengayya 
Nayudu had been conducting was closed 
a few days before his death and that the 
subsequent business was the defendant’s 
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own, to a share in which the plaintiff 
had no title. Nevertheless, in considera¬ 
tion of the facts that she had lost her 
husband, was his relative and was living 
with him, he had voluntarily given her 
a half share, which continued up to 
October 1918, when the successive ar¬ 
rangements described in para. 12 of the 
written statement were made. He fur¬ 
ther alleged that accounts had been 
settled and the plaintiff had received the 
allowances under this arrangement up to 
the 1st February 1926. The case was 
tried by Kumaraswami Sastri, J., who 
found that neither the plaintiff nor the 
defendant was speaking the truth and 
decided that each was jointly interested 
in the business and entitled to a half 
share. He accordingly gave a declara¬ 
tion to this effect and referred the suit 
to a commissioner to take an account. 
This decision has been attacked before 
us on the ground that it is consistent 
neither with the plaintiff’s nor the de¬ 
fendant’s pleas, and that of course is 
true. It appears that there was no 
application to amend the plaint, nor 
indeed could there well have been one 
because this was no example of an in¬ 
advertent mis-statement of facts or legal 
position, but, according to the learned 
Judge’s finding, a deliberate falsification 
of the truth. A number of issues were 
framed, Nos. 1 and 4 relating parti¬ 
cularly to the rice mandi business. No. 1 
was framed in the terms of the pleadings 
to enquire whether the business belonged 
to the plaintiff and whether she entrus¬ 
ted it to the defendant for management, 
or whether it had been given to the 

defendant. No. 4 ran thus : 

M VVns there an agreement to give the plaintiff 
a share of the profits in the su'd business as 
stated in para. 12 of the written statement, and 
if so, what are the terms thereof?" 

There has been some discussion as to 
what the learned Judge’s finding amounts 
to, whether it means that the parties 
were in partnership. Mr. K. S. Krishna¬ 
swamy Ayyangar for the'respondent has 
done his best to resist thit conclusion 
for reasons which are not very difficult 
to surmise. It is true that the judgment 
contains no express reference to a part¬ 
nership, but it is further true that, if the 
incidents of such a legal relationship 
appear to have be3n found by the Court, 
a partnership must be inferred. The 
learned Judge expresses the view in the 
first place that the business was not 
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transferred to the defendant and that he 
was not merely looking after it on 
plaintiff’s account. He then gives 
grounds for adopting an intermediate 
view, involving so ne arrangement for 
carrying on the business ; and says that 
all probabilities point to the conclusion 
that each was to get a half share, add¬ 
ing his finding that they were “jointly 
interested.” For the respondent it is 
sought to add to these findings an aver¬ 
ment of the defendant that the plaintiff, 
who was to get ex gratia a half share, 
was not to be liable for any losses, but 
the judgment makes no reference to this, 
and we have reason to suppose that this 
condition was held proved. Under S. 239, 
Contract Act, partnership is defined as 

“tho relation which subsists between persons 
who have agreed to combine their property, 
labour or skill in some business, and to shire 
tho profits thereof between them.” 

We cannot find sufficient reason t° 
doubt that tnis wis the nature of tho 
relationship between the parties which 
the learned Judge found, and not some 
other form of contract not specifically 
recognized or provided for by law, as 
Mr. &. S. Krishnaswami Ayyangar would 
suggest. 

Thus the question is whether a suit 
jby a principal against an agent can be 
converted into a suit by one partner 
against another. There can be no doubt 
that the two suits are essentially differ¬ 
ent in character and this circumstance, 
together with the consideration that the 
defendant may have been taken by sur¬ 
prise, are the two main grounds upon 
which decisions on this question have 
been based. The principles are thus 
stated in Anania Chandra Chuzkerbutty 
v. Brajalal Singh (l). 

“Tho rule that tho pleading and proof 
must correspond is intended to serve a double 
purpose; first, to apprise the defendint dis¬ 
tinctly and v specifically of the case ho is 
called upon to answer; and, secondly to pre* 
serve an accurate record of tho cause of action 
a8 a protection against a second proceeding 
upon the sime allegations. The test is. 
whether the defendant will be taken by sur- 
prise if relief is granted on the facts established 
by the evidence; or, as has sometimes been said, 
a variance between a pleading a .d what is 
proved is immaterial unless it hampers a de¬ 
fence or unless it relates to an integral part of 
the cause of action.” 

In Ma Shwe Mya v. Mating Mo 


(l) A. I. R. 1923 Cal. 142 =74 I. Q. 793=50 
Cal. 292. 
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Huaung (2) the Privy Council decided 
that a claim must be dismissed because 
the cause of action upon which it was 
allowed was different from that recited 
in the plaint, and in Sayedani Muhmuda 
Khaton v. Mahamood Ellahadid Khan 
(3) the same principle was applied by 
the Board where the plaintiff’s claim was 
found to be 

“ upon a basis wholly different from that upon 
which the suit was founded.” 

There are a number of cases relating 
to the amendment of a plaint which ap¬ 
plied the same principles. An example 
of such a case is Kali Das Chaudhuri v. 
Sm. Drapaudi Sundari Dassi (4), which 
gives effect to the principle that 

*' where a plaintiff base* his claim upon a 
specific legil relation alleged to exist between 
him and the defenlaut, he should not be al¬ 
lowed to amend tho plaint so as to hose it on a 
different legil relation.” 

Although therefore there is some sub¬ 
stance in the plea that the defendant 
may not have been taken by surprise in 
view of the framing of issue 4, there is, 
undoubtedly much authority for the 
appellant’s contention that a decree on 
a partnership basis should not have been 1 
given in the circumstances, and certainly^ 
nob without a prior amendment of the, 
plaint. The matter however does not! 
rest there. 

It has been said that the plaintiff has 
be9n given a decree for an account, and 
it arises for consideration in what cir¬ 
cumstances such a decree, unassociated 
with a decree for dissolution, and during 
the currency of the partnership, can be 
given. No doubt in England the old 
rule, that the Courts of equity will not 
interfere between partners except for the 
purpose of dissolving the partnership, or, 
if it was dissolved already, of finally win¬ 
ding up its affairs, has been relaxed in mo¬ 
dern times. But still tho question arises, 
when one partner sues another other¬ 
wise than for dissolution, can relief be 
had without dissolving the partnership? 
(Lindley, Edn. 9, pp. 5G8 - 9). A similar 
statement of the law is to be found in 
22 Halsbury 71, S. 138. The same 
principle has been applied to such suits 
in this country, as were in Kassa Mai v. 
Gopi (5). Edge, C. J., observes: 


(2) A. I. R. 1922 P. C. 249=63 I. C. 914=4S 
I. A. 214=48 Cal. 832 (P. C.). 

(3) [1913] 23 I. C. 332. 

(4) [1918] 43 I. C. 893. 

(5) [18871 9 All. 120=(1SSS) A. W. N. 816, 



302 Madras Bangarayya v. Nallapparaju 


1931 


“ It is only under exceptional circumstances 
that partners can bring such actions against 
their copartners, except when the action is for 
a dissolution of partnership, in which case they 
may claim an account and payment over of 
moneys that mav be found to bo due to thorn 
on the account being taken. So far as I am 
aware, actions between partners, which involve 
the taking of partnership accounts prior to dis¬ 
solution, are almost unheard of;” 

and he proceeds to discuss the English 
law on the subject. The same principle 
was applied in Damodara Shanbhaga v. 
Subray a Pai (6) and was recognized in 
Karrivenkata Reddi v. Kollu Narasayya 
(7), although the special circumstances 
of that case justifiei the Court in inter¬ 
fering. The respondent’s learned ad¬ 
vocate scarcely contests the correctness 
of this position, his contention being, as 
has been said, that the arrangement bet¬ 
ween the parties did not amount to 
partnership. He further undertakes on 
behalf of his client not to press any 
subsequent claims, but we are unable to 
regard this as entitled to affect our view 
of the legal position. There seems no 
question but that if a partner asks for 
Ian account without asking for a dis¬ 
solution, the Court must be satisfied that 
there are special grounds for granting 
the prayer, and it follows that these 
grounds must be alleged by the plaintiff, 
while the defendant must have an op¬ 
portunity of showing cause against. 
This condition necessarily remains un- 1 
fulfilled in the present case and we are 
unable to hold that the plaintiff is en¬ 
titled to a decree for an account in the 
face of the circumstances that not only 
has she' failed to justify special treat¬ 
ment, but, on the finding of the learned 
Judge, has falsified her case to the ex¬ 
tent of not alleging a partnership at 
all. In these circumstances we think 
there are very special reasons why 
decree of the nature under reference 
should not have been granted upon the 
pleadings and with much respect we are 
unable to support the learned Judge’s 
•decision to this extent. We must ac¬ 
cordingly allow the appeal and direct 
that the reference to the rice mandi 
business be expunged from the decree. 
This will involve the deletion of paras. 


1 an/1 2 of the words “ either in respect 
of the said mandi business or in para 
4 and para. 6 (a), the remaining para¬ 
graphs being renumbere d. Costs in the 


1 


0) [1917J 43 1. O. 217. 

7) [1909] 32 Mad. 76=1 I. C. 384. 


lower Court have been reserved for the 
final decree. The appellant will get 
his costs in this Court. 

p.r.S./b.v. Appeal allowed. 
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Reilly and Anantakrishna 

Ayyar, JJ. 

( Pasupiileti) Bangarayya and others — 
Appellants. 

v. 

Sree Nallapparaju Venkata Subba- 
raju and others —Respondents. 

Appeal No. 396 of 1929, Decided on 
8th September - 1930, against order of. 
Dist. Judge, East Godaveri, D/- 13th ’ 
August 1929. 

Registration Act (1877), S. 17 — Registra¬ 
tion for deed transferring mortgage decree is 
unnecessary. 

Where a transfer deed does not disclose on 
its face what kind of decree is transferred it 
cannot be made inadmissible because it is not 
registered. Registration of a deed transferring 
a mortgage decree is unnecessary: 9 All. 10S, 
Bel. on. ' [P 302 C 2] 

M. Appa Ran —for Appellants. 

N. Rama Rao —Respondents. 

Judgment. —Before 1st April 1930 

there was a conflict of opinion between 
the Bombay High Court on the one hand ; 
and the Calcutta, Allahabad and Lahore ; 
High Courts on the other on the question.; 
whether a deed transferring a mortgage 
decree required registration the view of •; 
the latter three High Courts being that . 
registration was unnecessary. There 
appears to be no reported decision of 
this Court on the question. As the pre-. 
ponderance of authority is in favour of 
the view that registration was unneces¬ 
sary and as the transfer deed in this 
case does not on its face disclose what 
kind of decree is transferred and so may 
be covered by the view of the Full Bench 
of the Allahabad High Court in Jinan 
Ali Beg v. Basa Mai (l) we are not pre-i 
pared to say that the transfer-deed was 
inadmissible because it was not, regis-i 
tered. 

This appeal is dismissed with costs. 

p.r.S./b.v. Appeal dismissed. 


(1) [1886] 9 All. 108=[1886) A. W. N. 310 
(F. B). 
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Reilly and Anantakrishna 
Ayyar, JJ. 

(Upadrasta) Venkatalakshmamma — 
Appellant. 

v. 

Garikipati Scshayiri Iiao — Respon¬ 
dent. 

Appeal No. 213 of 1927, Decided on 
25th November 1930, against appellate 
order of Sub-Judge, Bapatla, D/- 3rd 
January 1927. 

❖ (a) Civil P. C. (1908), O. 22, Rr. 12 and 
4 Judgment-debtor’s legal representative 
can be brought on record in execution pro¬ 
ceedings already started — Fresh execution 
petition need not be presented — Execution 
petition filed within 12 years’ limitation — 
After 12 years from decree judgment-debtor 
dying — Decree-holder can bring judgment- 
debtor’s legal representatives on record in 
same execution proceedings and his remedy 
is not barred by Civil P. C. (1908), S. 48. 

Rule 12, 0. 22 read with R. 4 of the same 
order does not hive tho effect of requiring a 
iresh execution petition to bo presented in cisc 
tho judgment-debtor dies while elocution pro¬ 
ceedings are pending and the decree-holder seeks 
to proceed against his legal, representative. The 
logal representative of the judgment-debtor can 
bo brought on record in tho execution proceed¬ 
ings already initiated and a now execution peti¬ 
tion is not necessary. 

Hence where whilo execution proceedings, 
•started prior to the expiry of 12 years since tho 
date of the docrco, are pending, and the judg- 
mftnt-debtor dies after the period of 12 years is 
over, tho romody of tho decree-holder is not 
barred by S. 48, beoauso tho judgment-debtor's 
legal representative can bo brought oa record in 
the same execution proceedings without filing 
a fresh execution petition : A. I. R. 1927 Mad. 
184, Disc., Dxmppr. and Dist .; A. I. R. 1928 
Mad. 772; 84 Bom. 142; 42 All. 570; 3 I. G. 324; 
.4. I. R. 1929 Mad. 275 and A. I. R. 1928 P. C. 
162, Rel. on. [P 308 C 1] 

(b) Civil P. C. (1908), S. 151—Where rights 
are conferred by sections but no provision is 
made for particular set' of facts, Courts 
should apply rules nearest in point with ne¬ 
cessary msdifications. 

Whero rights are conferred by the soctions of 
tho Cole an 1 uo provision is made for a parti¬ 
cular sot of facts, Courts ought to applv tho 
provisions of tho rules which aro nearest in 
point, with such modifications as may be neces- 
aary, and not refuso relief on tho ground that 
the legislature has not made provision for a 
particular case, though within tho generality of 
a section of the Code. Tho object of S. 151 is to 
give such power to Courts and to prevent a 
failure of justice: A. I. .ft. 1921 Mad. 599 ( F.B ) 
Fo11 • ■ [P 306 C 2j 

(c) Civil P. C. (1908), S. 11 —Execution 
pending—Judgment-debtor dying—His widow 
brought on record — Widow not appealing 
against order bringing her on record but 
contending that property against which ex¬ 
ecution was sought was gifted to her by judg¬ 


ment-debtor—Her contention is not barred 
by res judicata. 

During pendency of execution proceedings, 
the judgment-debtor died and his widow was 
brought on recard as his logal representative. 
The widow did not appeal against tho order 
bringing her on record but contended that the 
property against which execution was sought 
was gifted to her by the judgment-debtor. 

Held : that her contention was not barred by 
res judicata by the fact that she did not appeal 
against tho order bringing heron record. 

[P 80S C 2] 

P. Satyanarayana Rao —for Appellant. 

T. V . Venkatarama Ayyar — for Res¬ 
pondent. 

Reilly, J.— In this case a decree was 
obtained by the plaintiff for money 
against ono Ramachandrayya on 29th 
February 1912. After a number of other 
execution petitions eventually a petition, 
E. P. 125 of 1924, was put in for execu¬ 
tion of the decree against Ramachan¬ 
drayya on 18th February 1924. In the 
course of those proceedings it came to 
light that Ramachandrayya had dis¬ 
appeared seven or eight years earlier, 
and therefore it was presumed that he 
was dead. The decree-holder in those 
circumstances wished to prosecute tho 
same execution petition against Rama- 
chandrayya’s widow as his legal repre¬ 
sentative and put in an application 
E. A. No. 543 of 1924 for that purpose 
on 5th July 1924. It will be seen that 
that application to treat the widow as 
Ramachandrayya’s legal representative 
was put in more than 12 years after the 
date of the decree. It was contended 
that on account of that lapse of time 
S. 48, Civil P. C., prevented the execution 
against the widow continuing. The 
widow took some other objections to the 
execution in tho District Munsifs Court. 
The District Munsif overruled them all. 
She then went on appeal to the Subor¬ 
dinate Judge, who disposed of two of her 
contentions, including this one that ex¬ 
ecution was barred by S. 48 of the Code, 
and dismissed her appeal. She has there¬ 
fore come to this Court on second appeal. 

Tho contention before us is that in 
execution proceedings, if the judgment- 
debtor dies while the proceedings are 
pending, no legal representative of the 
judgment-debtor can be brought on re¬ 
cord in those proceedings, but a now 
execution petition has to be presented. 

It is argued that in the Code there is no 
procedure for adding the legal represen¬ 
tative of the judgment-debtor in the 
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course of an execution petition. If that 
is so, then Ramachandrayya’s widow 
could not be added in E. P. No. 125 of 
1924, which was launched against Rama- 
chandrayya himself, and by the time 
the application was made to take pro¬ 
ceedings against the widow in E. A. No. 
543 of 1924, it was too late to start a 
new execution petition because 12 years 
from the date of the decree had elapsed. 
It will be seen therefore that, unless the 
decree-holder is entitled, when his judg¬ 
ment-debtor dies in the course of execu¬ 
tion proceedings, to bring on record the 
judgment-debtor’s legal representative in 
the execution proceedings already ini¬ 
tiated, the decree-holder in this case must 
fail. 

It may be noticed that the general 
principles of the Civil Procedure Code 
are that, if a party can take proceedings 
against another person and that person 
dies, the remedy does not lapse but pro¬ 
ceedings may be taken against the dead 
person’s representative. S. 146 of the 
Code lays down that 

"save as otherwise provided by this Code or by 
any law for the time being in force, where any 
proceeding may be taken or application made 
by or against any person, then the proceeding 
may be taken or the application may be made 
by or against any person claiming under him." 

So far as suits are concerned, some of 
course lapse with the death of the de¬ 
fendant. and the right of suit does not 
survive; but in the majority of cases 
this is not so. And, if a decree has been 
made, S. 50 of the Coie provides: 

"Where a judgment-debtor die; before the 
decree has been fully satisfied, the holder of the 
decree may apply to the Court which passed it 
to execute the same against the legal repre¬ 
sentative of the deceased.” 

In such cases the personal remedy is 
gone, but the remedy against the judg¬ 
ment-debtor's estate remains. Now it 
cannot be denied, I think, that the prac¬ 
tice in the Courts of this Presidency and, 
I believe, of the rest of India for many 
years has been to 41-low the legal repre¬ 
sentatives of deceased judgment-debtors 
to be brought on record in subsisting 
execution petitions and to allow those 
petitions to be proseouted against the 
estate of the judgment-debtors repre¬ 
sented by the legal representatives so 
brought on. But it is urged for the 
appellant, Bamachandrayya’s widow, 
that the only machinery provided by the 
Code for bringing legal representatives 
on the record is to be found in O, 22. 


Rr. 3 and 4 of that order provide for 
bringing on record representatives of 
plaintiffs or defendants who die in the 
course of a suit in order that the suit may 
be prosecuted by or against the repre-. 
sentatives to a finish and R. 11 of that 
order applies that procedure to appeals. 
Then at the end of the order there is R.12, 
which says that nothing in Rr.3 or 4 shall 
apply to execution proceedings. As Mr. 
Satyanarayana Rao has pointed out for 
the appellant, those rules were considered 
by Coutts Trotter, C. J. and Curgenven, J. # 
in Palaniappa Chettiar v. Valliammai 
Aclii (l) in which they decided that the 
legal representative of a decree-holder 
who has died during the pendency of an 
execution petition filed by him cannot be 
substituted in his place in the execution 
petition and be allowed to continue it, 
but that he must start a new execution 
petition if that is available. That result 
was reached by the learned Judges by 
interpreting the rules of 0. 22. As I 
have said, it is in conflict with the long- 
established practice of the Courts of this 
Presidency ; and it will be seen that the 
decision involves some very awkward, 
inconvenient and even unjust consequen¬ 
ces. 

If an execution petition is in pro¬ 
gress and an attachment has been made, 
and then the judgment-debtor dies, ac¬ 
cording to the principle adopted in 
Palaniappa Chettiar v., ,Va,lliammai Achi 
(1), that petition comes to an end and 
the attachment must go. The accident 
that the judgment-debtor has died may 
therefore throw a most serious obstacle 
in the way of a diligent decree-holder. 
In the same way persons who have come 
into those execution proceedings for rate¬ 
able distribution in a proper way may 
be entirely defeated. And, if the deci¬ 
sion is pressed to its logical conclusion, 
when a judgment-debtor dies during the 

pendency of execution proceedings which 
have been, taken on appeal or second ap- • 
peal, the result will be that the whole 
proceedings fall to the ground and even 
at that late stage a new execution peti¬ 
tion has to be started. It happened that 
soon after the decision in Palaniappa 
Chettiar v. Valliammai Achi (1) the ques¬ 
tion whether it could be extended to ap¬ 
peals in execution matters came before 
Wallace a nd Tiruvenkatachariar, JJ., in 

(1) A. 1. R. 1927 Mad. 184=99 I. C. 627=50 
Mad. 1. 
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Sundayee Ammal v. Krishnan Chetty (2), 
and although they did not definitely say 
they disagreed with the decision in 
Palaniappa Chettiar v. Valliammai Achi 
( 1 ) they indicated, if I may say so with 
respect, something very like it, and at 
any rate they refused to extend its prin¬ 
ciple to appeals in execution matters. 
And again, in cases such as the one be¬ 
fore us, if a decree-holder were properly 
and legally prosecuting the execution of 
his decree by a petition put in near the 
end of the twelve years allowed by S. 48 
of the Code, then by the accident of the 
judgment-debtor dying a day after the 
twelve year 8 expired he for no fault of 
his own would be entirely defeated. 
Those are very ourious results; to my 
mind unreasonable and unjust results. 
It is not clear whether they were before 
the minds of Coutts-Trotter, C. J. and 
Ourgenven, J., when they decided Palani¬ 
appa Chettiar v. Valliammai Achi (l). 

Now, is there any reason why legal re¬ 
presentatives should not be brought on 
recoid in execution petitions ? No reason 
has been suggested' in the arguments be¬ 
fore us; no justification for making the 
law m that way. If that is the law, 
what has been suggested for the appel¬ 
lant in effect is that it is a strange eccen- 
tncity of the legislature ; R. 12, 0. 22, 
of the Code has made it so in spite of 

?Z mCl ?\ e L oi * hQ Code Guessed in 
Ss. oO and 146. That is very curious if 

it is so. If it was the intention of the 

legislature to enact that in execution pro- 

ceedings legal representatives should 

never be brought on record, but that, 

when a judgment-debtor or a decree- 

hoMer dies, new execution petitions 

should always be started, one would have 

expected that very important provision 

to be p U t mto the body of the Code itself 

of ?hV S r °, thiD £ 0f the SOrt “>• body 
su ‘el ?? 0 ! this rule, which it is 

in Ich > has . .‘but ^ect, is to be found 

eotto’ ’ ? h, ° h ooot&ins rules sub- 

Courts a ?. 0 , ndme nt by the various High 

for myselM, Indeod ' speaking 

rea 1 ly^had'the^effect”that^hah ^' °' 22 
gested, I should not i 366 " su 6 - 

that this Court should^ th H ° propose 
of the Local Government C ?“! ent 
would be within our powers. ' M 

_ But, if w e examine 0 22 rir, n 
1931 M/39 k 40 
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rules really have the effect that is sug¬ 
gested ? R. 12 runs : 

“ N <* hin 8. in Rr - 3 . 4 and 8 shall apply to 

proceedings in execution of a decree or order » 

Now it will be seen that the rule does 
not say that legal representatives shall 

never be brought on record in execution 

pioceedings. If that was meant I do 
not understand why it was not so stated 
directly. What R. 12 does say is, so far 
as we are concerned with it, that noth¬ 
ing in Rr. 3 and 4 of the order shall 
apply to proceedings in execution of a 
decree or order. What is it that R 4 
with which we are more immediately 
concerned in this case, says ? It provides 
that, when a defeudant dies in the course 
of a suit and the right to sue survives 
the Court on an application made in that 
behalf shall cause the legal representa¬ 
tive of the deceased defendant to be 
made a party and shall proceed with the 
suit, and then in subR. (3) comes an 
important provision,: 

“ Where within the time limited by law no 
application is made under sub-R. ( 1 ) the suit 
shill abate as against the deceased defendant • ” 

and, as we know, tlje time allowed by 
law is very brief, only 90 days. R 3 

contains s^iiar provisions relating to 
the death of a plaintiff. Well, R 12 
says those provisions shall not apply to 

execution proceedings. What is the re¬ 
sult of that ? If we take Rr. 4 and 12 
to 0 ether in their literal meaning it 
amounts to this : if instead of a defen. 
dant dying in the course of a suit a judg¬ 
ment-debtor dies while an execution peti¬ 
tion against him is pending then fho 
provismn in R. 4, that on an application 
the Court is bound to bring the legal re¬ 
presentative of the deceased person on 

thlt rd 'f d06S n ° fc 1 and ifc aIso mea ns 
that, if no application is made to brin« 

a legal representative on record within 
the time allowed, the provision that the 
proceedings abate does not apply. That 
is the litoral meaning of saying that R 4 
does not apply to execution proceedings. 

I think, if we examine the matter, it is 
not unreasonable that the rules in regard 
to suits should be different from the rules 
in legard to execution. If a suit is goin rt 
on in a Court, the Court is interested in 
seeing that that suit is disposed of 
promptly, both for tho sake of its own 
business and out of fairness to other par¬ 
ties concerned. It is reasonable that, if a 
defendant dies and the right to sue sur¬ 
vives, the plaintiff should be required 
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under a penalty to make up his mind 
promptly whether he is going to con¬ 
tinue to trouble the Court with that 
suit. It would be unreasonable that the 
suit should be left for a very long time 
pending on the Court's file while the 
plaintiff made up his mind what he was 
going to do about it, having already 
launched it. But, when we come to ex¬ 
ecution proceedings, after a decision has 
been given between the parties and a 
decree has been made, the Court is not 
interested in urging the decree-holder to 
press on with his execution. It matters 
nothing to the Court if the decree-holder 
takes the full time allowed by law for 
his execution proceedings or drops them 
altogether. There is no reason to in¬ 
troduce a. provision that, if a decree- 
holder does not execute his decree 
promptly, the whole execution shall 
abate and he shall lose his decree. 
There would be no object in such a provi¬ 
sion. Nor is it really necessary that 
there should be such a provision even in 
regard to any particular execution peti¬ 
tion. If the decree-holder applies to 
execute the decree by arrest, and the 
judgment-debtor dies, that matter is 
finished. If he applies to execute by 
attachment and sale and the judgment- 
debtor dies and the decree-holder is 
dilatory and does not do anything in the 
way of proceeding with his execution 
petition, it is always open to the Court 
to say that he is in default and to raise 
the attachment. Apart from that the 
fact that he does not prosecute his execu¬ 
tion petition does not inconvenience or 
trouble anyone. So that, although it 
is perfectly reasonable that there should 
be penalties provided by our procedure 
to make plaintiffs prosecute their suits 
promptly, even if a defendant dies, by 
taking steps to bring the legal representa¬ 
tive on record subject to a very severe 
penalty if they do not take those steps 
with promptness, there is no necessity 
for such a procedure in regard to execu¬ 
tion proceedings. In that view of the 
matter, Rr. 3 and 4, O. 22 of the Code 
are not neoessary for execution proceed¬ 
ings and are not really suitable to them; 
and I think it extremely probable that 
is why the legislature provided in R. 12, 
O. 22, that they should not apply to 

execution proceedings. 

It has been asked by Mr. Satyanara- 
yana Rao: if Rr. 3 and 4, O. 22, do not 


apply to execution proceedings, where 
is the machinery for bringing the legal 
representative on record at all in execu¬ 
tion proceedings? He suggests that it is 
only because there is machinery provided 
in 0. 22 that legal representatives can 
be brought on record in suits and ap¬ 
peals, and that, if that machinery is 
absent so far as execution proceedings 
are concerned, then there are no means of 
bringing legal representatives on record 
in them. But is it right to assume that 
explicit machinery must be provided by 
the Code for bringing legal representa¬ 
tives on record? If Rr. 3 and 4, 0. 22, 

were not there, would it follow that no 
legal representatives could be brought on 
record in suits or appeals? We have to 
remember that there is S. 146 of the 
Code, which provides the principle. 
Supposing for a moment that Rr. 3 and 

4, 0. 22, were not there, in the face of 

5. 146 could we assume that, if a defen¬ 
dant died in the course of a suit the 
only thing that a plaintiff could do 
would be to start a new suit, which 
might well be time barred then? Would 
that be the result ? Surely the Courts 
are not so helpless as that. As Kumara- 
swami Sastriar, J. said in Muthiah 
Chettiar v. Goviudoss Krishna Doss (3): 

“ Where rights are conferred by the sections 
of the Code and no provision is made for a 
particular set of facts I think Courts ought to 
apply the provisions of the rules which are 
nearest in point, with such modifications as 
mav be necessary, and not refuse relief on the 
ground that the'legislature has not made provi¬ 
sion for a particular case, though within the 
generality of a section of the Code. The object 
of S. 151 is to give such power to Courts and to 
prevent a failure of justice. ” t 

I think the correct view is that, if 
Rr. 3 and 4, O; 22, were not there 
still, if a defendant died and the right to 
sue survived, the plaintiff could bring on 
record the legal representative of the 
defendant, and we should have to let 
him do so. Otherwise we should be 
denying him his legal remedy. But in 
the absence of those rules he would have 
three years for doing it under Art. 181, 
Limitation Act. That would be very in¬ 
conveniently long; and for that reason 
Rr. 3 and 4, O. 22, have been enacted 
to ensure that such a long time is not 
occupied but that, if legal representa¬ 
tives are to be brought on record, they 
are brought on record promptly subject 

“ST A.- I; R. 1921 Mad, 599 = 601 . 0.-337=* 
44 Mad. 919 (F. B.). . , 
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to the penalty of abatement when that 
is not done. Indeed it may be said that 
those rules do not create the right to 
bring legal representatives on record but 
penalize those who do not exercise that 
right promptly. 

But it is a fact that the learned 
Judges in Palaniappa Chettiar v. Val¬ 
liammai Achi (1) took a different view of 
the position, as they said in effect that 
R. 12, 0, 22, settled the matter, and 
without going further into it they deci¬ 
ded that the practice of our Courts long 
in vogue was illegal. But, if I may say 
so with great respect, I doubt whether 
they examined the actual wording of 
R*„12 with sufficient care. They said 
By R. 12 this rule (that is R. 3) is expressly 
rendered inapplicable to execution proceedings, 
an expression of intention on the part of the 
framers of the rules so clear that it is really 
unnecessary to look further 

and therefore they did not look into 
the consequences nor consider the existing 
practice, nor refer to the earlier cases on 
the subject.* It is possible that certain 
important cases were not brought to 
their notice; at any rate they 
are not mentioned in their judgment. 
But with all respect I cannot agree with 
their view of the actual wording of R. 12. 
It does not lay down that no legal repre¬ 
sentative shall be brought on record in 
execution proceedings but, merely states 
that nothing in Rr. 3, 4 and 8 of that 
order shall apply to execution proceed¬ 
ings. The meaning attributed to R. 12 
by the learned Judges is not explicitly 
expressed in it nor, so far as I can see 
necessarily implied in it. 

. 0no of the important cases not men¬ 
tioned by the learned Judges is Pursho- 
t&m v. Rajbai (4). That was a case deal¬ 
ing with the Code of 1882. It was the 
view of the Bombay High Court that the 
sec ions of that Code which correspond 

w- th ki r 1 Ies nowin °- 23 ware not 
ert Iw 0 -' to ?. X0 ? utio ° Proceedings. Nev- 

bav Tndo V^- ° asa the leal 'ned Bom- 
bay Judges, holding the view that those 

sections were not applicable to execution 

proceedings, laid down that in an execu 

died hTs Wal U the i nd *""»"t.aebtor 
died, his legal representative could be 

brought on record, the very point before 

us Bhagwan Das v. Jugal Kishore (5) 

is perhaps an even more interesting ease 

because it deals with the present Code 

’ !t! t 19 "* 94 Bom. 142=4 I. GT839 ~~" 

(5) [1920] 42 All. 570=57 I. C. CIO. 9 ’ 


There again in spite of R. 12, O. 22, hav¬ 
ing stated that nothing in Rr. 3 and 4 

shall apply to execution petitions, the 
learned Judges of the Allahabad High 
Court decided that there was still a 
power in the Court to bring on record 
the legal representative of the deceased 
judgment-debtor in the course of an exist¬ 
ing execution petition. And a similar 
view was expressed by two learned Judges 
of the Calcutta High Court in Jagattari 
Dasi v. Raklal Chandra Teicary (6), in 
respect of a decree-holder dying in the 
course of an execution petition. That is 
a case which would have been of even 
more interest to the learned Chief Justice 
and Curgenven, J., if it had been brought 
to their notice in the argument in Pala- 
niappa Chettiar v. Vallimmai Aclii (l). 
With the greatest respect it appears to me 
that the value of the decision in Palani- 
appa Chettiar v. Valliammai Achi (l) can¬ 
not but be affected by the fact that these 
earlier decisions wore not noticed. 

However we are not dealing with exact¬ 
ly the same question here as was before 
the learned Judges in Palaniappa Chet¬ 
tiar v. Valliammai Achi (l), though the 
principle of their decisions would apply to 
this case. That case, as I have sa d, con¬ 
cerned a decree.-holder. He was actually 
a transferee decree-holder, who died in 
the course of execution proceedings, and 
the question was whether his legal re¬ 
presentative could be brought on to con¬ 
tinue the same execution petition. Here 
we are dealing with a slightly different 

question, whether, when the judgment- 

debtor dies in the course of execution 
proceedings, his legal representative can 
be brought on record in those very ex¬ 
ecution proceedings. As I have men¬ 
tioned, Wallace and Thiruvenkata- 
chariar, JJ., in Sundayee Ammal v. 
Knshnan Chetty (2) was not prepared to 
press the decision in Palaniappa Chet¬ 
tiar v. Valliammai Achi (l) to its logical 
conclusion so far as appeals in execution 
matters were concerned. But we get 
much nearer to the question now before 
us in the opinion expressed by Wallace 
and Madhavan Nair, JJ., in Ramanathan 
Chettiar v. Ramanathan Chettiar (7). 
There they definitely express the opinion 
that the decision in Palaniappa Chet¬ 
tiar v. Valliammai Achi (1) could not be 

(6) [1909] 31.. C. 324. . 

(7) A. I. R. 1929 Mftd. 275=117 -I. 0. 705. 
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applied to judgment-debtors. And Jack- 
son, J., sitting alone, in C. M. S. A. No. 
140 of 1928 expressly refused to apply 
Palaniappa Chettiar v. Valliammai Achi 
(l) to the case of a judgment-debtor. As 
he remarked in that case, the Privy Coun¬ 
cil have given us guidance in this matter 
in Jang Bahadur v. Bank of Upper 

India Ltd. (8). It is there remarked: 

“If the judgment-debtor dies, before p any such 
certificate is issued, the Court of transfer does 
not lose its jurisdiction over the execution pro¬ 
ceeding, which does not abate by reason of the 
death. But before execution can proceed against 
the legal representative of the deceased judg¬ 
ment-debtor, the decree-holder must get an order 
for substitution from the Court which passed the 
decree.” 

There is an indication that in the view 
of the Privy Council substitution of the 
legal representative for a deceased judg¬ 
ment-debtor is possible, and, as I under¬ 
stand the passage, substitution in an 
existing execution petition. Now,- three 
learned Judges of this Court having dis¬ 
sented from the principle of Palaniappa 
Chettiar v. Valliammai Achi (l) and their 
dissent appearing to be supported by the 
opinion of their Lordships of the Privy 
Council, I do not think we need feel 
ourselves bound by Palaniappa Chettiar 
v. Valliammai Achi (l) in this case. That 
being so, in my opinion there is no doubt, 
that Ramachandrayya’s widow could 
properly be brought on record as his re¬ 
presentative in E. P. 125 of 1924, which 
was presented within 12 years of the 
date of the decree, and therefore S. 48 of 
the Code, which bars fresh applications 
for execution made more than 12 years 
from the date of the decree, is no ob¬ 
stacle in the decree-holder's way. 

As I have said, there were other objec¬ 
tions to the execution of the decree 
raised by Ramachandrayya’s widow be¬ 
fore the lower Courts. Her objections 
that the previous execution petitions had 
not been in accordance with law has not 
been pressed before us. The learned 
Subordinate Judge thought it unnecessary 
to go into what he called the merits of 
the case,” as he was of opinion that, 
when the District Munsif brought the 
widow on record as Ramacbandrayya s 
legal representative before making his 
final order and she did not appeal against 
that, her present contentions became 
res judioata, against her, a view which 
cannot be supported, and S. 128, T. P. 

(8) A. I. R. 1928 P. o. 162=109 I. 0. 417=55 
I. A. 227=3 Luck. 814 (P.C.). 
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Act could not be applied in these pro¬ 
ceedings, which contention is not pressed 
for the decree-holder before us. By “the 
merits” the learned Subordinate Judge 
apparently referred to the widow’s con¬ 
tention that she had received the pro¬ 
perty concerned by a gift from Rama- 
chandrayya in 1910. The decree-holder 
maintained that that gift was a sham 
transfer. The learned Judge has not de¬ 
cided that question. It is not enough 
merely to bring Ramachandrayya’s 
widow on record as his legal represen¬ 
tative: the decree-holder has to make out 
his right to proceed against the property 
as part of his estate. Therefore, although 
I do not agree with the contention urged 
for the appellant here, it appears to me 
necessary that this execution petition 
should go back to the Subordinate Judge 
for fresh disposal on the remaining ques¬ 
tion, whether the property concerned is 
Raroachandrayya’s property, i.e., part of 
his estate. I therefore propose that the 
order of the learned Subordinate Judge 
be set aside and the appeal before him 
be remanded to him for fresh disposal 
and that the costs of this appeal should 
abide and follow the Subordinate Judge’s 
decision. 

Anantakrishna Ayyar, J. —I agree. 
As this case raises a question of import¬ 
ance, I directed, when it came on for 
hearing before me, that it should be 
posted before a Bench. I should like to 
add a few words of my own, having re¬ 
gard to the importance of the question. 
After obtaining a money decree in O. S. 
No. .179 of 1912, the decree-holder filed 
several petitions for execution of the 
decree. The last of such execution peti¬ 
tions with which we are now concerned 
here was filed on 18th February 1924, 
the date of the decree being 29th Febru¬ 
ary 1912. The judgment-debtor having 
been absent from the country, and not 
having been heard of for 8 or 9 years, 
the decree-holder applied to have his 
legal representative, his widow, brought 
on the record with a view to proceed 
with his main execution petition. When 
he made the application on 5th July 1924, 
more than 12 years had lapsed from the 
date of the decree; the legal representa¬ 
tive of the judgment-debtor raised the 
objection that execution of the decree 
was barred by virtue of the provisions of 
S. 48, Civil P. C. It was also argued on 
behalf of the legal representative that in 
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such oircumstanoes the proper procedure 
that the decree-holder should adopt was 
to file a fresh execution petition, and that 
it was not open to him, in the course of 
the execution petition that was pending, 
to apply for orders regarding the substi¬ 
tution of the legal representative of the 
judgment-debtor. In support of this 
contention, the decision in Palaniappa 
Chettiar v. Valliammai Achi (1) was relied 
on. The lower Courts however decided 
against the contentions of the legal re¬ 
presentative of the judgment-debtor, and 
allowed the execution to issue, on the 
ground that the question was res judi¬ 
cata by virtue of a prior order against 
• which no appeal had been preferred by 
the judgment-debtor’s legal representa¬ 
tive. Therefore this civil miscellaneous 
second appeal has been preferred by the 
legal representative of the judgment- 
debtor. 

I may at once state that the lower 
appellate Court’s view, that the question 
is res judicata, has not been sought to be 
supported before us (and, in my view, 
quite properly) by the learned advocate 
for the respondent. I proceed to con¬ 
sider the two main contentions raised by 
the appellant. It will be convenient to 
take the second contention first. 

The second of the two main conten¬ 
tions that were raised before us is based 
on the decision of this Court in the case 
reported in Palaniappa Chettiar v. Valli- 
ammai Achi (l) and though that case re¬ 
lated to the death of the decree-holder, 
and not, as is the case before us, of the 
judgment-debtor, yet as many of the 
arguments applicable to the case of the 
death of a decree-holder would have 
weight in considering the decision of a 
similar question arising in the case of 
the death of the judgment-debtor, we are 
anxious to consider how exactly the 
matter stands having regard to the pro¬ 
visions of the Code and to the decisions 
of Courts here and elsewhere. Before 
proceeding to discuss the question fur¬ 
ther, I may mention that the decision 
in Palaniappa Chettiar v. Valliammai 
Achi (1) worked a very important change 
in the practice which was till then pre¬ 
vailing here, having regard to the con¬ 
sequences of that decision so far as the 
legal representative of the decree-holder 
was concerned. If the only remedy open 
to the legal representative of a deceased 


decree-holder in such a case be to file a 
fresh execution petition, then fresh pleas 
of limitation might be open to the judg¬ 
ment-debtor, the intervening period 
affording him basis for such contention. 
Attachments which were effected pend¬ 
ing the prior execution petition would 
prima facie no longer be available when 
a fresh execution petition is filed. The 
advantages which a decree-holder has as 
a result of his having filed execution 
petition, such as the right to share in the 
proceeds of auction sales held by the 
same Court after the filing of such exe¬ 
cution petition, might not be necessarily 
available to him on such fresh execution 
petition. Other disadvantages to the 
decree-holder’s representative also could 
be really imagined, so that the decision 
in Palaniappa Chettiar v. Valliammai 
Aehi (l) did not only affect the practice 
as it prevailed till then, but also sub¬ 
stantially affected the right of the legal 
representative of the decree-holder. All 
the same, if such results necessarily or 
properly follow fiom the provisions of 
the Code, then, any remedy to avoid such 
results should be sought elsewhere. 

In Palaniappa Chettiar v. Valliammai 
Achi (1) the learned Judge sitting on the 
original side of this Court had an exe¬ 
cution petition pending before him. 
When such petition was pending, the 
decree-holder died and an application 
was made to have the deceased decree- 
holder’s legal representative brought on 
the record. The learned Judge passed 
orders substituting the name of the legal 
representative in the place of the decree- 
holder, with a view to proceed further 
with the execution petition that was 
pending. The matter was taken on ap¬ 
peal by the judgment-debtor. The two 
learned Judges, before whom the appeal 
came, reversed the trial Judge’s order 
and held that it followed from the pro¬ 
visions of O. 22, Civil P. C., that the 
only remedy open to the legal represen¬ 
tative of a decree-holder in such circum¬ 
stances was to file a fresh execution 
petition. The grounds on which the 
judgment was based appear at p. 4 of the 
report. In answer to the contention 
that under S. 146 and under O. 21, R. 16 
it was open to a person on whom rights 
devolved by operation of law &c., to 
take steps to carry on further proceed¬ 
ings their Lordships observed as fol¬ 
lows: 
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At the same time we do not accept the 
argument that because this rule (0. 21, R. 1G) 
lays one method of proceeding with execution 
it excludes any other method. For an answer to 
the question raised it is necessary to go to 
O. 22, which relates to death, marriage and 
insolvency of parties. Rr. 3 and 4 of this order 
respectively provide for the substitution during 
the course of a suit of the legal representative 
for a deceased plaintiff or a deceased defendant 
and construing the word “suit” so as to embrace 
execution proceedings R. 3 would furnish the 
required authority. By R. 12 however this 
rule (with two others) is expressly rendered 
inapplicable to execution proceedings an ex¬ 
pression of intention on the part of the framers 
of the rules so clear that it is really unnecessary 
to look further.” 

Holding therefore that the case be¬ 
fore the Court was specifically dealt 
in Rr. 3 and 4, 0. 22, and that S. 146, 
Civil P. C. could not apply to such 
a case the Court came to the conclusion 
that it was not open to the legal repre¬ 
sentative of the decree-holder to apply 
to have his name substituted in the 
place of the deceased decree-holder in 
the execution petition already pending. 

I have quoted the material portion of 
the judgment of the Court and I gather 
that the basis of the decision is R. 12, 
O. 22, read with Rr. 3 and 4. Turning 
to Rr. 3, 4 and 8 what one finds -is 
that the legislature has provided for 
abatement of suits if the plaintiff who 
is dominus litus in such matters should 
not proceed to take steps to bring the 
legal representative of a deceased defen¬ 
dant or a deceased plaintiff as the case 
might be within the time allowed by 
law. The suit is declared to have abated 
with reference to the deceased parties. 
Now to declare that a suit abates wholly 
or in part is to impose a penalty upon 
a person for not taking steps which the 
law requires him to take in proper time. 
O. 22, R. 12, as I read it only declares 
that the legislature did not think it pro¬ 
per to impose upon decree-holders this 
penalty and I am not able to gather any¬ 
thing further from the provisions of 
O. 22. One may recall to one’s mind 
several rules of practice whioh are made 
applicable to suits but which are not 
applicable to execution petitions. It is 
not necessary for me to elaborate on 
this matter. If a plaintiff should not 
appear on the date fixed for the hearing 
of his suit, then the suit is dismissed. It 
is not open to him to file a fresh suit 
except under particular circumstances. 
His ordinary remedy is to have the old 


suit restored to the file and to have the 
relief prayed for therein granted to him 
in that suit. But in the case of execu¬ 
tion petitions greater latitude has been 
for obvious reasons allowed to a decree- 
holder. 

A decree-holder who does nob 
promptly and expeditiously carry on 
proceedings in execution but allows his 
petition to be dismissed because proper 
steps have not been taken by him is not 
thereby denied the relief claimed for 
all time. He is subject to question of 
limitation which I am not considering • 
here, entitled to file a fresh execution 
petition seeking the same reliefs. As 
I said there are also other rules of proce¬ 
dure applicable to suits but not applic¬ 
able to execution petitions. These 
rules have been recognized by Courts 
long prior to the enactment of O. 22, 
R. 12 in the Code of 1908. It has been 
laid down that though a decree-holder 
has just like a plaintiff the right to have 
the legal representative of the deceased 
judgment-debtor substituted in the origi¬ 
nal execution petition and to go on with 
the same till complete effectual relief is 
afforded to him in execution he is nob 
bound to do so and that the principle of 
abatement does not apply to execution 
petitions. In fact that disability is nob 
cast on decree-holders in respect of 
execution petitions but decree-holders' 
legal representatives are given the option, 
of which they may avail themselves or 
nob in the circumstances. To construe 
that 0. 22, R. 12, casts an obligation on 
the decree-holders in such circumstances 
and practically applies to them the 
principle of abatement (with the only 
difference that the filing of a fresh ex¬ 
ecution petition is allowed) would I think: 
work a great change in the procedure 
relating to execution of decrees as it was 
understood at the time when the new 
Code was passed and in the absence of 
definite indication on the part of the 
legislature making such an intention 
dear I do not think we would be justi¬ 
fied in inferring that that was the inten¬ 
tion of the legislature. Now this ques¬ 
tion, viz. how far the doctrine of abate¬ 
ment applied to execution petitions and 
whether on the death of a judgment- 
debtor or a decree-holder pending an 
execution petition applications are 
maintainable for the substitution of the 
legal representative of the deceased came 
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for consideration before the Courts in 
India long before the Code of 1908. 
The earliest case relating to the death 
of a decree-holder would seem to be the 
case in Gulabdas v. Lakshman Narhar 
(9) referred to in Bhagwan Das v. Jugal 
Kisliore (5) at p. 573. Two cases relating to 
the death of judgment-debtors during the 
pendency of execution petitions were 
brought to our notice. In Purushotam'v. 
Rajbai (4) the learned Chief Justice of 
the Bombay High Court and Bachelor, J., 
had a case where the judgment-debtor 
died before the execution of the decree 
'Was completed. They held that when 
execution proceedings were commenced 
against tlie judgment-debtor they could be 
continued after his death by substituting 
the name of the legal representative in 
the place of that of the deceased judg¬ 
ment-debtor in the execution petition 
and that it was not necessary to 
file a fresh execution petition under 
the provisions of S. 235 of the 
prior Code. They remarked at p. 151 
that an earlier case quoted before them 
decided 


that Ss. 3G1 to 372 of the Code'did uot relate 
to execution proceedings.” 

After discussing the matter further 
they observed; 

We think therefore that there is no objection 
to the continuance of the execution proceeding 
against the present respondent without fresh 
application undor S. 235.” 

Thus it is clear that, even before the 
legislature enacted undor O. 22, R. 12, 
that the provisions of Rr. 3, 4 and 8 did 
not apply to execution proceedings, 
Courts had decided that the correspond¬ 
ing provisions of the prior Code did not 
apply to execution proceedings and in 
spite of the same, Courts have exercised 
their jurisdiction in the matter by allow¬ 
ing the name of the legal representative 
to bo substituted in the place of the de¬ 
ceased party in the original execution 
petition, and by directing that the pro¬ 
ceedings in execution should proceed fur- 
ier, and that it was not necessary to 
f ??L e Q xooution Potion. After the 

hi™ I 9 °i’„ t , he quastion was raised 
before the Allahabad High Court in the 

case reported in Bhagwan Das v. Jugal 

KisW (5). There after the attachment 

of the judgment-debtor's property in ex- 

eoutmn of a money decree, the judgment- 

debtor died. The Court held that the 

decree-holder was not bound, on peril of 

I fl878j 3 Bom. 221. —- 


his execution petition abating, to bring 
upon the record the legal representative 
of the judgment-debtor and that, so long 
as the execution of the decree was not 
barred by limitation, he could execute it 
against the legal representative of the 
deceased judgment-debtor. The learned 
Judges went further and added: 

“On the other hand, there is no bar to the de¬ 
cree-holder, if so advised, in applying to have 
tbe logal representative made a party to the ex¬ 
ecution proceedings.” 

It should be noticed that in the case 
of a suit it is obligatory on the plaintiff 
or his legal representative to file the 
necessary application in time to avoid 
abatement, and it is not open to him to 
file a fresh plaint. In the case of execu¬ 
tion petitions the Court held in Bhagwan 
Das v. Jugal Kishore (5) that, while it 
was open to the decree-holder to apply 
in the pending execution petition to have 
tbe legal representative’s name substi¬ 
tuted, it was also open to him, if he was 
so advised, and if there be no bar of limi¬ 
tation, or any other bar, to drop the 
pending proceedings and to file a fresh 
execution petition. At p. 572 the learned 
Judges observed: 

“Rule 12 distinctly shows that this rule shall 
not apply to execution proceedings, i. o. that it 
is not compulsory upon a decree-holder to have 
the name of the heirs brought upon the record 
in that way, on penalty of his decree abating. 
It is open to him to apply under S. 50 of tho 
Act for execution of his decree as against tho 
heirs. But there is nothing in the Code of Civil 
Procedure which lays it down that a Court can¬ 
not bring the heirs of a judgment-debtor upon 
the record in execution proceedings and continue 
with them, nor is thero anything in the law 
which lays it down that on the death of tho 
judgment-debtor any pending execution petition 
shall abate.” 

They added later on: 

“It is nowhere held that execution proceedings 
must abate on the death of the judgment-debtor. 
If the decision of the Court below be correct, 
then on the abatement of these proceedings, 
the attachment would cease and it would bo 
open to the heirs to dispose of the property be¬ 
fore it could bo re-attached under a fresh execu¬ 
tion proceeding.” 

The matter was considered by the 
Calcutta High Court in the case reported 
in Jugat Tarini Dasi v. Rakhal Chandra 
(6). I should like to quote one or two 
sentences from the judgment of Mookerji, 
J., in that case at p. 399. A prelim¬ 
inary objection was taken before the 
learned Judge that, upon the death of 
the applicant, her legal representatives 
were not entitled to prosecute the appeal 
and in support of that proposition, re- 
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liance was placed upon O. 22, R. 12, of 
the Code. The learned Judge character¬ 
ized the objection .in the following 
terms: 

“This preliminary objection is of a somewhat 
novel character aud would not bo worthy of 
serious consideration but for the insistence with 
which it has been pressed.” 

The learned Judge, after stating that 
even before the enactment of the present 
code, Courts had held that the corres¬ 
ponding provisions of the prior Code did 
not apply to execution proceedings and 
that Court had power to bring the legal 
representatives of deceased decree-holders 
and judgment-debtors on record in 
pending execution petitions, observed 
that the effect of R. 12, 0. 22 does not 
in any way nullify that practice. The 
Privy Council in the case reported in 
Jang Bahadur v. Bank of Upper India 
Ltd. (8) had occasion to note the practice 
in such matters. At p. 233 in the India 
Appeals volume, their Lordships observed 
as follows: 

“If the judgment-debtor dies before any such 
certificate is issued, certificate as regards com¬ 
plete satisfaction of the decree, the Court of 
transfer does not lose its jurisdiction over the 
execution proceeding, which does not abate by 
reason of the death. But before execution can 
proceed against the legal representative of the 
deceased judgment-debtor the de?ree-holder must 
get an order *for substitution from the Court 
which passed the decree. This is a matter of 
procedure and not of jurisdiction.” 

The passage quoted from Jang Baha¬ 
dur v. Bank of Upper India Ltd. (8) 
would seem to lay it down as clear law 
that execution proceedings do not abate 
by reason of the death of any of the 
parties to the same, and also that in the 
case of death of the judgment-debtor, 
during the pendency of the execution 
petition the decree-holder must get "an 
order for substitution" from the proper 
Court. This is clearly against the con¬ 
tention that, in such cases execution 
proceedings ' abate" or, as it was said 
lapse” or in any other way ‘‘become 
infructuous,” and that the only re¬ 
medy open to the decree-holder in such 
circumstances is to file a fresh petition 
for execution. 

It further seems to me that certain 
observations made by Sir John Wallis, 
C. J., and Kumaraswami Sastri, J., in the 
Full Bench case reported in Muthiah 
Chettiar v. Govindoss Krishna Doss (3) 
furnish answers to the contentions raised 
before us by Mr. P. Satyanarayana Rao, 
the learned advocate for the appellant. 


At p. 924 (of 44 Mad.) this is what the 
learned Chief Justice says : 

“ If (the Code) expressly provides by 0. 22, 
R. 12, that nothing under Rr. 3, 4 and 8 of that 
order which provide for abatements shall apply 
to execution.” 

I take that to be a pronouncement on 
a question on which there have been 
prior pronouncements of Courts to similar 
effect, that the doctrine of abatment does 
not apply to execution proceedings and 
that is what is laid down in R. 12, 0. 22. 
If that be so there is absolutely no 
ground for putting a construction on 
R. 12 which not only is contrary to the 
settled practice of Courts but which also 
involves at the same time serious conse¬ 
quences prejudicial to decree-holders. 
But the learned advocate for the appel¬ 
lant asked, what is the provision of the 
Code which would authorize the Court 
to pass “order for substitution” in such 
cases'? To that question, Kumaraswami 
Sastri, J’s., opinion delivered in the 
Full Bench case contains the necessary 
answer. This is what the learned Judge 
says at p. 932 : 

“ Where rights are couferred by the sections 
of the Cole and no provision is made for a par¬ 
ticular set of facts, I think Courts ought to 
apply the provisions of the rules which are 
nearest in poiut, with such modifications as may 
be necessary, and not refuse relief on the ground 
that the legislature has not made provision for 
a particular case, though within the generality 
of a section of the Cole. The object of S. 151 
is to give such power to Courts and to prevent a 
failure of justice.” 

As the Code gives a decree-holder the 
right to execute his decree till complete 
satisfaction is rendered if the circum¬ 
stances of the judgment-debtors permit 
the same (subject to the law of limitation 
and some other provisions enacted in this 
behalf), it is open to the decree-holder to 
seek the assistance of the Court in all 
matters in which such assistance is neces¬ 
sary to give him the benefit of the com¬ 
plete realization of his decree ; and if the 
Court finds that no specific provisions 
exist in the Code in respect of any con¬ 
tingency that might happen, it is open to 
the Court to mould its procedure accord¬ 
ing to the equities of the case. It there¬ 
fore seems to me that having regard to 
the principles applicable to the case, the 
prior practice, and the decisions of the 
various Courts on this question, one 
should avoid the consequences which 
would follow if we accept the appellant’s 
contention if it be legitimately .possible 
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to do so. I am glad that, after the 
elaborate and learned arguments that 
were addressed to us by the learned ad¬ 
vocates in this case, materials have been 
placed before us which enable us to 
answer the question in a way which 
would avoid injustice. 

Having said so much with reference to 
the general principles applicable to pro¬ 
cedure and applicable to execution I pro¬ 
ceed to note that our attention was 
drawn to a decision in Sundance Ammal 
v. Krishnan Ghetty ( 2 ) by Wallace 
and Thiruvenkatachariar, JJ., where the 
applicability of Palaniappa Cliettiar v. 
Valliammai Achi (l) to an execution appeal 
was raised. As I read the judgment of 
the learned Judges, they apparently did 
not feel quite sure about the ground on 
^ hi °h Palaniappa Ghettiar v. Valliammai 
Achi (1) was based, but they thought 
that, for the disposal of the matter im¬ 
mediately before them, it was enough to 
express the opinion that they would not 
be prepared to extend the principle of the 
decision in Palaniappa Ghettiar v. Val¬ 
liammai Achi (l). But the matter came 
again before Wallace, and Madhavan 
Nair, JJ., i n Ramanathan Ghettiar v. 
RamanathanGhettiar (7). It is said that 
the observations made by the learned 
Judges in that case were not strictly 
necessary for the decision of the case. 

But they were making observations on 
a question of practice, and, for my part, 
I attach great weight to pronouncements 
by learned Judges on matters of proce¬ 
dure. Now, at pp. 1004 and 1005 of (30 
L % WA Ramanathan Ghettiar v. Rama¬ 
nathan Chettiar (7), there are passages in 
the judgment from which it is clear that 
the learned Judges were not prepared to 
accept the soundness of the principle 
laid down in Palaniappa Chettiar v. 
Valliammai Achi (l). They observed : 

Courfc ^8 cloarly jurisdiction to go on 

annuo?* 6 - oxe . cu . L, ? Q Proceedings and to receive an 
pphcation to bring on necessary parties if such 

iulZtSi Does then the death of original 

t?on Trn.; v t0r during the P end <^y of elecu- 
d / n f. enUil in law the issue of a 
fro h notice to his legal representatives?” 

/ fter discussing the question further, 
they expressed their view in the follow¬ 
ing terms : 

“ It is obviously not the law that the moment 

3 M dg J? ent ; d , ebt0 r. m . , an execution petition 
dies, the Court loses jurisdiction in the matter 
and the execution petition collapses.” * 

These observations related to the death 
of the judgment-debtor pending the ex¬ 


ecution petition, and therefore are exactly 
applicable to the case before us. Jackson, 
J., sitting as a single Judge also expressed 
similar views in C. M. S. A. 140 of 1928. 

Having regard to these later pronoun¬ 
cements made by the learned Judges of 
this Court, to the previous law and prac¬ 
tice relating to such important matter as 
proceedings in execution of decrees, to 
the opinions expressed by learned Judges 
of Bombay, Allahabad and-Calcutta, with 
no course of decisions contra in our Court, 
and. finally—(and this should by itself 
be conclusive of the question)—having 
regard to the passages quoted from the 
decision of the Privy Council in Jang 
Bahadur v. Bank of Upper India Ltd. 
( 8 ) I think that we should not be justified 
in reading O. 22, R. 12 in the way we are 
asked to do by the learned advocate for 
the appellant. 

The other main contention raised by 
the learned advocate for the appellant — 
that the application in question filed in 
the execution petition is barred under the 
provisions of S. 48 of the Code, in my 
opinion, also fails, because S. 48 of the 
Code would apply only when a fresh 
execution petition has to be filed, and 
not when an execution application is 
made in a pending execution petition 
(The rules framed by this High Court 
draw a distinction between an execution 
petition (E. P.) and an execution applica- 
tion (E* A.), tno lattor term being applied 
to the media by which further and other 
steps are sought to be taken in the main 
matter of execution and in a pending 
execution petition.) I therefore overrule 
the main contentions raised by the 
learned advocate for the appellant. 

I also agree with my learned brother 
that the decision of the lower appellate 
Court on the question of res judicata is 
not sustainable in the circumstances, and 
that the appeal must be remanded to the 
lower appellate Court for fresh disposal. 

I also agree in the order as to costs pro¬ 
posed by him. 

P.R.S./s.N. Case remanded. 
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Civil P. C. (1908), O. 2, R. 2 — Legacy- 
Executors agreeing to pay interest on legacy 
but declining to pay principal except on 
production of succession certificate—Prior 
suit by legatee for interest alone — O. 2, 

R. 2, does not bar subsequent suit for 
principal. 

Llio executors under a will declined to pay a 
legacy to the legal representative of the legatee, 
except upou the production of a succession cer¬ 
tificate, but agreed to pay interest thereon. 
Legal representative after first suing for the 
interest alone subsequently sued for the legaev 
amount after getting succession certificate.” 

Ilfld ; that under the said circumstances, 

O. 2, R. 2, did not bir the subsequent suit for 
the legacy amount after getting a succession 
certificate, because the legal representative in 
the prior suit could not get a decree for the 
legacy amount without producing the succes¬ 
sion certificate and hence was then not entitled 
to make the claim for that amount. He could 
therefore sue subsequently on the same cause 
of action for the legacy amount : A. I. R. 1929 

P. C. 1G6, Expl. and Rel. on. ; 8 Cal. 422 ; 

21 Bom. 267 ; A.l.R. 1925 Mad. 1120 ; 18 Mad. 
466 ; A. I. R. 1922 P. C. 23 ; 8 Cal. 422 (P. C.) 
40 Mad. 291 ; A. I. R. 1922 P.C. 412, Ref. ; 33 
Mad. 317, Dist. [P 315 C 2J 

S. Varadachariar and T. S. Venkata- 
raman —for Appellant. 

A. Ramaswami Ayyar , A. G. Sampath 
Ayyangar, T. R. Srinivasan , A. Visliwa - 
natlia Ayyar and P. Venkataramana Rao 
— for Respondents. 

Judgment. —In this case one Palani 
alias Dharmalinga Chetty was entitled 
to a certain sum of money under a deed 
of settlement executed by his father and 
that sum of money was with one 
Lakshmana Chetty. Lakshmana Chetty, 
who died in 1908, left a will dated 24th 
April 1906, whereby he appointed five 
executors for his estate and directed 
them inter alia to pay a sum of Rs. 4,000 
to the said Palani alias Dharmalinga 
Chetty (Ex. A). Defendant 2 was the 
residuary legates under the said will. 
As he was then a minor defendant 1 
was thereby appointed his “ executor”, 
that is. apparently his guardian. 

Two of the five executors did not ac¬ 
cept office, but the other three did and 
administered the estate. These three 
were : (l) Venkatachala Mudali, defen¬ 
dant 3 who was alive on the date of this 
suit but is now dead and represented by 
respondents 12 to 15 in the second ap- . 
peal ; (2) Kumaraswami Ayyar who died 
before the suit and whose sons and 
legal representatives were added as de¬ 
fendants 4 to 6 ; and (3) Ellappa Chetty 
who died still earlier and whose sons 
and legal representatives were added as 


defendants 7 to 10. Palani alias Dhar-. 
malinga Chetty died a minor and un¬ 
married soon after the death of Laksh¬ 
mana Chetty, leaving the plaintiff, his 
mother and only heir. The will of 
Lakshmana Chetty does not provide for 
the payment of any interest on the sum 
of Rs. 4,000 directed to be paid to Palani 
alias Dharmalinga Chetty. 

It appears from Ex. C, proceedings 
recorded by the three executors of Laksh¬ 
mana Chetty who entered on their 
office and defendant 1, the guardian of 
the residuary legatee, on 14th October 
1915, that after the death of Palani alias 
Dharmalinga Chetty there was an ar¬ 
rangement between the plaintiff and 
them whereby she allowed them to re¬ 
tain and invest the money due to her 
and pay her interest "either per month 
or at any time as suited her.” These 
proceedings and the subsequent proceed¬ 
ings, Ex. D, show that the rate of inte¬ 
rest was varying from time to time. The 
executors paid interest accordingly to 
the plaintiff on several occasions. They 
however declined to pay up the princi¬ 
pal amount unless she produced a suc¬ 
cession certificate. 

Defendant 2, the residuary legatee, 
attained majority in the year 1915 and 
the executors then delivered over “ all 
the assets” of the estate to him, retain¬ 
ing a sum of Rs. 5,143-0-2 only with 
them, being the amount which remained 
payable to the plaintiff and two others : 
see defendant 2’s deposition and Ex. 8. 
They kept the said sum in a bank and 
continued to pay the interest which ac¬ 
crued due on it to the plaintiff. 

In 1918 the plaintiff filed O.S. No. 406 
of that year on the file of the District 
Munsif’s Court of Vellore against defen¬ 
dant 1 and two of the executors, namely 
Kumaraswami Ayyar and Venkatachala 
Mudali. Ellappa Chetty died prior to 
that suit and he was not therefor© 
impleaded. That suit was to recover 
the interest due from 19th July 1916 
till its date. The plaintiff alleged there- / 
in that she 

“without asking for the entire principal sum, 
was receiving only the whole of the income 
thereof from the executors, the defendants and. 
others, and enjoying the same till 19th July 
1916“ 

and that the subsequent interest was not 
paid in spite of demands (Ex. E). 

Kumaraswami Ayyar, one of the exe¬ 
cutors and defendant 2 in that suit, at 


1931 


Devanai Ammal v. Mahadeva (Bhashyam Ayyangar, J.) Madras 315» 


once paid up the amount sued (Ex. X) 
and the suit was reported settled out of 
Court on 17th September 1918. The 
executors are said to have continued to 
pay the interest even subsequently and 
to have again defaulted from and after 
December 1922. The plaintiff then ob¬ 
tained a succession certificate in her fav 
our in O. P. 18 of 1923 on the file of the 
District Court of North Arcot and in¬ 
stituted the present suit to recover the 
principal said to be Rs. 3,575 and the in¬ 
terest on it from December 1922. 

Several issues were raised before the 
Court of first instance and the learned 
Subordinate Judge recorded his finding 
on all of them. He held that the claim 
was made out against all the defendants 
except defendant 2 but that the suit was 
barred by reason of tlie previous suit, 
O. S. No. 406 of 1918, under O. 2, R. 2, 
Civil P. C. He therefore dismissed the 
suit not only against defendant 2 but 
against all the defendants. 

On appeal by the plaintiff the learned 
District Judge agreed with the Subordi¬ 
nate Judge that the suit was barred by 
O. 2, R. 2, Civil P. C. He accordingly 
dismissed the appeal. He did not go 
into the other issues. The plaintiff has 
filed this second appeal and the only 
question is whether the finding of the 
lower Courts that this suit is barred 
under O. 2, R. 2, Civil P. C., by reason 
of the previous suit is correct. 

Now, Mr. S. Varadachariar the learned 
advocate for the appellant, has raised a 
threefold contention. His first conten¬ 
tion was based on the fact that the 
plaintiff had not obtained a succession 
certificate at the time of the previous 
suit. He urged that in the absence of 
succession certificate the plaintiff was 
not entitled to claim the principal amount 
from the executors (who had refused to 
pay it without such certificate) and her 
omission to sue for it in the previous 
suit cannot therefore bar the present 
suit under 0. 2, R. 2. His second con¬ 
tention was that the interest sued for in 
the previous suit was not due on the ori- 
g.na cause o action but on the agree- 

H 6re f r ln i t0 , by the execu tors after 
the death of Lakshmana Chetty, and the 

previous suit brought for the interest 

cannot therefore bar the present suit for 

the principal. His last contention was 

that in any case the plaintiffs claim 

was not barred as against defendants 7 


to 10 who or whose father was not 
impleaded as parties in the previous suit. 

l am of opinion that the appellant is 
entitled to succeed on the first two points 
and it is therefore Unnecessary to con¬ 
sider the third point. 

Taking the first point : it is necessary 
to note that what Cl. 1, O. 2„ 

R. 2, requires is that every suit shall in-^ 
elude the whole of the claim which the- 
plaintiff is entitled to make in respect 
of the cause of action. It is only when 
the plaintiff contravenes this require¬ 
ment that the bar laid down in 
Cl. 2 can come into operation. Now, was 
the plaintiff entitled to claim the prin¬ 
cipal from the executors on the date of 
the previous suit ? It must, I think, be 
held that she was not, for the simple! 
leason that she had not obtained a suc-j 
cession certificate in respect of it. Under 

S. 4, Succession Certificate Act which isi 
now enacted as S. 214, Succession Act, no 
Court can pass a decree against a debtor 
of a deceased person for payment of his- 
debt to a person claiming to be entitled 
to the effects of the deceased person or 
to any part thereof except on the produc¬ 
tion of a succession certificate or like 
authority. 

It was pointed out and it is no doubt 
true that the production of a succession 
ceitificate is not a condition precedent to- 
the filing of a suit for the recovery of a 
debt due to a deceased person and the. 
certificate could be produced at any stage 
of the suit, but the fact remains that no 
decree could be passed without its pro¬ 
duction. As the plaintiff who had not 
obtained a succession certificate could 
not have insisted on a decree being pas¬ 
sed in her favour on the date of the pre¬ 
vious suit, it must, I think, be held that 
she was then not entitled, to make the 
claim. It seams to me irrelevant that 
the Court could and might have given 
time after the suit was filed for produc¬ 
ing the succession certificate and could , 
have passed a decree on such certificate 
being produced within the time granted.. 

There is the authority on this point of 
the decision of the Privy Council in 
JaggoBai v.Ulsava Lai (l). In that, 
case a malikana which was not mado. 
the subject matter of a previous suit was 
claimed in the second suit along with 
other properties. A certificate under the 

(1) A.I.R. 1929 P.C7 166=117 I. C. 498 = 5<> 

I. A. 267=51 All. 439 (P.O.). 
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Pensions Act, 1871, was necessary to 
maintain the claim as regards the raali- 
kana and such certificate had not been 
obtained at the time of the previous 
suit. In dealing with the plea of the 
bar under 0. 2, R. 2. raised in the sub¬ 
sequent suit brought after obtaining that 
certificate as regards the claim for 
malikana, their Lordships observe at 
p. ( 449 of the report as follows: 

By reason of the absence of a certificate 
under the Tensions Act of 1871, the Court in the 
Previous suit (No. 481 of 1890), was not com¬ 
petent to deal with the question of the malikana 
and the plaintiff had no right of action in res¬ 
pect of -it. In their Lordships’ opinion the 
plaintiff’s claim to malikana was not therefore 
part of the claim which she was entitled to 
make in the previous suit.” 

That reasoning fully applies to this 
case and the plaintiff must therefore be 
held not to have had a right of action in 
respect of the principal on the date of 
the previous suit. 

The learned advocate for the respon¬ 
dents drew attention to the difference in 
the language between S. 4, Succession 
Certificate Act, and Ss. 4 and 6, Pensions 
Act. No doubt the former provided that 
-no Court shall pass a decree except on 
the production of a certificate whereas 
the latter Act provides first in S. 4 that 
no Court shall entertain any suit relating 
to any pension” and then in S. 6 “a civil 
Court otherwise competent to try the 
•same shall take cognizance of any such 
claim upon receiving a certificate” but this 
difference does not seem to be material 
for the present purpose, for it has been 
held by the Privy Council that a suit 
for the maintenance of which a certifi¬ 
cate is necessary under the Pensions Act, 
but which is filed without such certificate 
may ’'■be taken cognizance of and pro¬ 
ceeded with on the subsequent production 
of the necessary certificate: see 
Muhammad Azamat Ali Khan v. Lalli 
Begum (2), at pp. 433 and 435. In this 
connexion reference may also be made to 
the following'ohservations of Subramania 
Ayyar, J., in Pcthaperumal Chetty v. 
Murugandi Servaigaran( 3) at p. 468: 

“It cannot bo said that tho analogy between a 
•case where the plaintiff omits to produce the 
•Collector's certificate under tho Pensions Act 
and a case whero ho fails to produce a succession 
■certificate required by Act 7 of 1889 is incom¬ 
plete bocauso in tho former caso tho absence of 
the Collector’s certificate prevents a Court from 
taking cognizanco of tho claim (S. 0, Act 23 of 
1871), whereas In the latte ra^ Court is p recluded 

*2Tf 1882] 8 Cal. 422=9 I. A. 8 (P. C.). 

(8) [1895] 18 Mad. 466=5 M. L. J. 189. 


from pissing a decree except cn the production 
of a certificate (S. 4, Act 7 of 1889). For in 
Muhammad. Azamat Ali Khanv.Mt. Lalli 
Begum (2) it was held by the Privy Council 
that a suit relating to a grant of property within 
the meaning of tho Pensions Act need not be 
dismissed because no certificate had been 
obtained before the commencement thereof.” 

It was pointed out on behalf of the 
respondent that if the plaintiff was not 
entitled to sue for the principal for want 
of a succession certificate, she was 
equally not entitled to sue for the in¬ 
terest. Assuming this reasoning to be 
correct, it does not in the least affect the 
legal argument advanced on behalf of the 
appellant. 

The point under consideration may 
also be tested in another way: Suppose 
the plaintiff had gone on with the pre¬ 
vious suit and it was dismissed for the 
nonproduction of a succession certificate: 
it cannot be doubted that she can in that 
case sue again on the same cause of 
action, subject of course to the law of 
limitation after obtaining the necessary 
certificate: see Pethperumal Chetty v. 
Murugandi Seruaigaran (3). This shows 
that the previous suit is in such cases 
ignored or treated "as if it was never 
filed ’, and if so it is difficult to understand 
how the bar of O. 2, R. 2, can be pleaded. 
It has been held that the bar of O. 2, 
R. 2, has no application where the plaint 
in the first suit is returned for presenta¬ 
tion to the proper Court .and not repre¬ 
sented, Subba Rao v. Rama Rao (4), as 
well as where the first suit is withdrawn: 
see the judgment of Phillips, J., in S. A. 
1641 of 1923. Relianoe was placed on the 
observation of Krishnaswami Ayyar, J., 
in Ramanjulu Naidu v. Aravamuda 
Ayyangar (5) at p. 322 that 

“Section 43. Civil P. C. (which corresponds to 
O, 2, R. 2 of the present Codo) operates to bar 
the second suit even where the first was dismissed 
and not decreed, for its applicability depends 
upon the frame of the suit instituted and not 
upon tho result.” 

But this observation obviously applies 
to cases where the first suit is gone into 
and adjudicated and not to cases where 
it was not possible to adjudicate it and it 
was not adjudicated for want of a neces¬ 
sary legal requisite. 

Now coming to the second contention: 

I have observed already that the will of 
Laksmana Chetty did not provide for the 
payment of any interest, and the interest 
which the plaintiff was drawing was only 

” 4) [1917 40 Mad. 29T=^32 IT G. 899. 

5) 1910] 33 Mad. 317=5 I. C. 735. 
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due under an agreement which she sub¬ 
sequently entered into with the executors. 
As the interest was thus due to her on an 
independent covenant, the suit filed'forits 
recovery cannot bar her suit to recover the 
principal: see Yashvant v. Vithal (6), 
Muhammad Hafiz v. Muhammad Zaka- 
riya (7), Kishen Narain v. Pala Mai (8) 
and Sawmy Bao v. Official Assignee of 
Madras (9). 

For these reasons I hold disagreeing 
with the view of the lower Courts, that 
this suit is not barred under 0. 2, R. 2, 
Civil P. C. 

In the result I reverse the decree of 
the lower appellate Court and send back 
the case to it for disposal on the other 
issues in the case. 

Costs incurred till now will be costs 
in the cause and be provided for in the 
revised decree to be passed by the lower 
appellate Court. The appellant will have 
a refund of the court-fee paid on the 
memorandum of second appeal. 

p.r.S./b.v. Appeal allowed ; case 

remanded. 

(6) [1897] 21 Bom. 2G7. --- 

(7; A. I. R. 1922 P. C. 23=G5 I. C. 79=49 I A 
9=44 All. 121 (P. C.). 

(8) A. I. R. 1922 P. 0. 412=72 I. C. 187=50 

I. A. 115=4 Luh. 32 (P. C.). 

(9) A. I. R. 1925 Mad. 1120=91 I. 0. 403=48 
Mad. 703. 
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Curgenven and Bhashyam 
Ayyangar, JJ. 

A. N. Bamachandra Iyer and others — 
Appellants. 

v. 

The Official Assignee of Madras and 
others —Respondents. 

O. S. Appeal No. Ill of 1928, Decided 
on 12th September 1930, against order 
of Waller, J., D/-^nd May 1928. 

/i?Iwx P JT eiide , ncy Town* Insolvency Act 
(1909), S 52 (2) (b)-Suit for partition and 
conseqiient division in status—Hindu father 

j d u ,nSolvenl ~ Ri 8 hk of father to 
^gnee ' P aid ve ‘ U in Official As- 

Notwithstanding the suit for partition and 

thn f^ni eq ? en u dlv ! 8ion in status; the right of 

haVe hl8 iuat debts P aid out of the 

f-lVw 1 h?« ly K Pr ° Per ^ subsists and where the 
father has boon aduidip*tf>ri ;„ 0/v i„ . , 

right vests in the Official Aasivn^n olv ,? nt 8U ^ 

of the insolvent divi.ible amofg his"“creJE " 

A. I. R. 1927 Mad. 471 (F. B ) - a r i TL 

P. C. 18 and A. I. R. 1926 Mad! Ref 

*(b) Presidency Town. Insolvency 22 Act 
(1909) S. 7 Official Assignee c^obUin 
declaration regarding liability of son’s share 


in family property for just debts of insolvent 
father although there is division of status bv 
suit for partition. y 

Although owing to the division of status 
brought about by a suit for partition instituted 
by the sons after their father’s insolvency, the 
father and the Official Assignee Jose the right of 
pnvatesaJeof tbo family property including 
the shares of the sous, it is open to the Official 
Assignee to obtain a declaration against the 
sous and get the family property including their 
shares therein sold by or through Court S 7 
gives the widest powers to the insolvency Court 
to go into such a question and t 0 declare the 
liability of the son s shares in the family pro¬ 
perty for the proved and just debts of the father 
insolvent and make all necessary Orders for 
their realizations : Mozeley v. White, 8 Ch. 4 
214 ; A. J. R. 1929 Mad. 705 ; A. 1. R iqoA- 
Mad. 360 and A. I. R. 1921 Mad. 450, Ref. “ 

p • . C p 320 C 1, 2] 

(1909f re 4 T °o nS In *olvency Act 

(1909) S. 46 (3) — Remedy i n insolvency 

against son is not barred if father’s debt is 
alive. 

While a father’s debt is alive in insolvency 
any remedy against the sons in insolvency is not 
barred. That the debts as against the’father 
are ahve is aM that is necessary to enable the 
Official Assignee to make the son’s shares liable 
foi them in insolvency by appropriate proceed- 

,U 8 S - [P 32i c 1, 2J 

T. B. Venkataramana Sastriar and N. 
Bajagopala Aiyangar—[ov Appellants. 

V. V . Srinivasa Iyengar- for Respon¬ 
dents. 

Curgenven, J. —The question of law 
which this appeal raises is whether, 
dunng the pendency of a suit for 
partition, the Official Assignee can- 
obtain in proceedings under S. 7 , Presi¬ 
dency Towns Insolvency Act, a decla- 
ration that the debts of an insolvent 
father are binding upon the sons to- 
the extent of their shares in the familv 
property The father, Narasimha Iyer 
was adjudicated together with his part¬ 
ner on 2nd December 1919. A few days. 

earlier, on 26th November, a partition 
deed had been executed between himself 

and his sons which was held to be void 
as against the Official Assignee, and this 
decision was confirmed on appeal by this 
Court on 1st August 1922. Meanwhile, 
in July 1922 f the sons filed a suit for 
partition in the Court of the Subordinate 
Judge of Madura against their father 
On 5th February 1924 the Official As¬ 
signee made the application to the insol¬ 
vency Court out of which this appeal 
arises. It was a notice of motion praying 
for a declaration that the insolvent's debts 
were binding upon his sons and for sale 
of their interests in the joint family pro¬ 
perty. The matter came in the first in- 
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stance before Kumaraswami Sastri, J., 
who was in doubt as to the effect of the 
suit for partition upon the claim made 
by the Official Assignee and referred the 
question to a Full Bench. The opinion 
of the Full Bench is reported as Balu- 
sicami Ayijar , In re. (l) Ramesam and 
Madhavan Nair, JJ., Phillips, J,. dissent- 
i n o» held that the institution of the parti¬ 
tion suit put an end to the joint family 
•status and with that to the right of the 
father to alienate the sons shares for his 
debts, thus extinguishing the right of the 
Official Assignee to effect such a sale. 
The latter, it was held, took the fathers 
property exactly as it stood with all its 
advantages and all its burdens, and not¬ 
withstanding that he took it as it existed 
at the commencement of the insolvency, 
yet the division in status effected by the 
•filing of the suit deprived the Official 
Assignee equally with the father of the 
power of sale. In his judgment Rame¬ 
sam, J., adverts to certain other remedies 
which might still be open to the Official 
Assignee. He might, the learned Judge 
considered, as representing the creditors 
or associating himself with them, file 
suits against,the sons, obtain decrees and 
sell the sons’ shares also, or again he 
might apply in the partition suit for the 
creditors to be made parties and ask for 
■a decree providing for the payment of 
such debts as were not illegal or im¬ 
moral. 

He then adverts to another pos¬ 
sible remedy, by taking what are called 
garnishee proceedings in the insolvency 
Court itself, adding- that this was a 
matter for the Judge sitting in insolvency 
to decide. These observations about a 
possible alternative course, are it is need¬ 
less to say, obiter. The case then came 
before Waller, J., who was of opinion that 
it was open to him to adopt the course 
last suggested under S. 7, Presidency 
Towns Insolvency Act, and he gave the 
Official Assignee the declaration for 
which he asked. Waller, J., did not in 
his judgment grant the further prayer for 
sale of the son’s shares and a direction 
to that effect inserted in the decretal 
order goes further, we must presume, 
than his intention. This appeal has now 
been instituted by the sons and it is con¬ 
tended before us that it is not open to 
the insolvency Court to deal with the 

~TL) A. I. R. 1928 Mad. 735 =112 I. C. 541=51 
Mad. 417 fF. B.), 
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liability of the sons’ shares under the 
Act. 

Mr. T. R. Venkatarama Sastri, for the 
appellants, bases his arguments largely 
upon certain general considerations. In 
the first place he says the Insolvency Act 
has for its scope only the distribution of 
the debtor's property or assets, the term 
property ” of course including such pro¬ 
perty as the Official Assignee by virtue 
of his special powers may recover under 
Ss. 55 or 56. The proceeds of a son’s 
liability to pay his father’s debts cannot 
be described as the property of the insol¬ 
vent, he continues, because in no circum¬ 
stances would the insolvent be entitled 
to realize it for his own benefit ; the son 
is not under any pecuniary liability to 
his father, but only the creditors of the 
father, so that the Official Assignee 
standing in the father’s shoes cannot lay 
claim to a payment of this kind as 
money due to the father. The son’s posi¬ 
tion bears some analogy to that of a 
surety and I think it may at once 
be conceded that in the ordinary ac¬ 
ceptance of the term “ property,” the 
sale proceeds of the son’s share could 
not be described as the property of 
the insolvent. Mr. Venkatarama Sastri’s 
second main argument is that, assum¬ 
ing that the Official Assignee could 
deal with this property as an asset of the 
debtor, it wpuld not necessarily be divi¬ 
sible equally amongst all the creditors. 

It might be that the debts due to some of 
the creditors were tainted with illegality 
or immorality or it might be that, while 
some of the creditors were pre-partition 
creditors, others were post-partition cre¬ 
ditors, and the latter, of course, would 
have no claim on the son’s shares. It is 
urged that equal distribution is of the 
essence of insolvency procedure and at¬ 
tention is drawn to the terms of S. 49 of 
the Act whereby after certain special 
provisions sub-S. 5 lays down that 

“subject to the provisions of this Act, all debts 
proved in insolvency shall be paid rateably ac¬ 
cording to the amounts of such debts respec¬ 
tively and without any preference.” 

This principle also, I think, mu9t in 
general terms be conceded. 

For the Official Assignee it is con¬ 
tended that S. 52 (2) (b) affords the 
necessary statutory authority for dealing 
with the sons’ shares in insolvency. This 
section defines what is to be deemed the 
property nf the insolvent divisible among 
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his creditors and the portion with which 
we are concerned includes as such pro¬ 
perty 

‘the capacity to exercise and to take proceed¬ 
ings for exercising all such powers in or over or 
iu respect of property as might have been exer¬ 
cised by the insolvent for his own benefit at the 
commencement of his insolvency or before his 
discharge.” 

The specific question with which we 
are concerned is what capacity had the 
insolvent to take proceedings to exercise 
powers in respect of the sons’ shares, be¬ 
cause whatever capacity he may have en¬ 
joyed will as “property" vest in the Offi¬ 
cial Assignee and will be at his disposal. 
It is clear, I think, that the section does 
not require that the property itself in 
respect of which the powers are to be 
exercised should in the ordinary sense be 
property of the insolvent. So long as he 
has a capacity to take certain proceed¬ 
ings in respect of some other person's 
property, that capacity passes to the 
Official Assignee and it seems to follow 
that the proceeds realized by taking ad¬ 
vantage of that capacity must themselves 
become the property of the insolvent. If 
this were not so, it would lead to the re- 
suit that, whereas the capacity to take 
proceedings is an asset, no benefit could 
accrue to the creditors as the outcome of 
such proceedings, which appears an irra¬ 
tional position. The effect of this provi¬ 
sion would seem therefore in some cases 
artificially to enlarge the meaning of the 
term property of the insolvent” and to 
include in it funds which according to 
ordinary tests would not be so classified. 
It may be pointed out that the next en¬ 
suing portion of the section declares to 
be his property goods in his possession at 
the commencement of the insolvency in 
his trade or business by the consent and 
permission of the true owner under such 
circumstances that he is the reputed 
owner thereof, which seems to be another 
artificial extension of the idea. 

difficulfc y there may be in 
holding that a sum of money so derived 

dl ™ ibl ? amon S the creditors, 
P : °" undoubtedly has the support 

PriW rn, , 0 o thlS Courfc - After the 

ln Sat Narain v. Behari 
(2) had settled that a son’s share in 

‘n theOffieial A rr0perty does - n °t vest 

n the Official Assignee upon the father 
g-ins olvent, it became nec essary 

(2) A.I.R. 1925 P.C. 18=84 I C Rftq-*~7T7 
- 22=C Lab. 1 (P.C.-). - ’ . 888 “ 52 I.A- 
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to decide whether the father’s power to 
sell that property so vested, and this 
question was affirmatively answered in 
Seetharama Cliettiar v. Official Receiver, 
fanjore (3) That decision was underlie 
Provincial Insolvency Act, which does 
not contain any counterpart to S 52 
Presidency Towns Insolvency Act,’ but 

withal, BenC , h , WaS abIe to hold ’ e ven 
\Mthout the aid of a provision in those 

terms, that the power to sell was pro- 

perty adthough the share to be sold was 

not. Now one of the logical implications 

of so holding clearly is that the proceeds 

of such a sale of property not itself the 

pioperty of the insolvent is divisible 

among the creditors and is therefore 

property of the insolvent" within the 

meaning and intention of the Act if as 

seems reasonable to hold, only property 
whmh ern technically be so described is 
so divisible. It is impossible to avoid 
seeing the difficulties which attach to 
,h,s view How, for instance, is any 
surplus to be dealt with, when S. 76 pro¬ 
vides that it is to be returned to the in 
solvent, whereas it is not in any ordU 
nary sense his property ? But unless we 

tlds Fu a il°R “ , p081 , tion inconsistent with 
this Tull Bench ruling I do not see how 

we can hold that, if in the one case ThI 

capacity to sell an undivided share affords 

sale proceeds divisible in insolvency the 

amo a unt y to t a i 6Ver ** may b ° hald to 
amount to take proceedings to realize 

fhate d l 0 t0 th ! ° leditor8 ou t of a divided 
share does not afford proceeds equally 

thirVh' a " d ' , assumin S for the present 
that the insolvent has the capacity 

which S 52 declares to he his “property " 

Assi a nee h 6 rt W0rdS ' l ° V6St in the ^cial 
Assignee, it seem 3 necessary to hold 

apart from this authority, that the pro! 

at feasrZr t P 1 r ° P6rty '’ in their turn or 
at least that they are divisible amon» 

said "'the ° tberwise as 1 have alread? 

purpose" y ‘ tSeIf W ° Uld vest t0 n ° 

The case must be regarded, I think, 
as anomalous, because in all ordinary 
instances of the application of S. 52 (2) 
b' will be found that where the insol¬ 
vent has a capacity to take proceedings 
to enforce some power over property 
whatever those proceedings realize in 
the shape of money would be his pro 
perty in the ordi nary sense of the term. 

(3) A.I.R. 192G Mad. 994=97~~Tc JKT —~ n 

Mad. 849 (F.B.). 825 =49 
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The same Full Bench case bears upon 
the other main objection raised by Mr. 
Venkatarama Sastri, that the proceeds of 
a sale of the son’s divided share would not 
necessarily be divisible among all the 
creditors, because the same condition 
might attach to the sale proceeds of an 
undivided share, the father’s right to 
sell this too depending upon the debts 
not having been incurred for illegal or 
immoral purposes. This point has not 
been dealt with by the Full Bench and 
therefore it may be said that the deci¬ 
sion does not in terms bind us ; but here 
again considerations of consistency seem 
to require that the rule accepted in the 
one case should bo in conformity with the 
rule accepted in the other. In defence 
of it may be adduced the ground that 
normally the father’s debts would be 
binding upon the son and the proceeds 
equally divisible. In a special case, 
where this was not so, it would be for 
consideration whether the insolvency 
procedure could be applied to distribute 
among only those creditors whose claims 
against the son could be sustained. 

Let us now consider what capacity 
the father has to take proceedings for 
exercising power over the son s share for 
the purpose of ensuring the due discharge 
of the debts. Admittedly, he has the 
power upon a partition, to require that 
suitable provision is made for the dis¬ 
charge of the debts out of the estate 
before it is divided up; indeed he can 
'insist upon the payment of the debts by 
sale of a sufficient portion of the family 
property before the partition of the re¬ 
mainder is effected. And it has not 
jbeen denied that, in the pending parti¬ 
tion suit, the Official Assignee could take 
his place and secure the same result. Is 
it open to the Official Assignee, instead 
of adopting this course, to get a sale of a 
sufficiency of the property carried out in 
insolvency, by means of an application 
under S. 7, Presidency Towns Insolvency 
Act? Such a proposition does, I think, 
at first sight seem to extend the scope of 
the seotion to extreme and perhaps un¬ 
justifiable lengths ; it virtually requires 
that the insolvency Court should consti¬ 
tute itself a Court for the trial of a 
partition action and that too when there 
is already a partition action pending in 
the ordinary civil Court. Mr. Srinivasa 
Iyengar has rightly enough dwelt upon 
the very wide language in which S. 7 is 


couched, the only qualifying phrase 
which needs consideration being the 
opening words ‘subject to the provisions 
of this Act’. I have already endeavoured 
to deal with the contention that the 
provisions of the Act require that the 
subject-matter of an application under 
the section must be “property of the 
insolvent divisible among his creditor.” 
If the views expressed are not erroneous, 
I can discover nothing in the provisions of 
the Act to exclude the enquiry upon this 
score. Ramesam, J., in Baluswamy Ayyar, 
In re (l) appears to hold that the test is 
whether or not the sons are “garnishess” 
a term not to be found in the Act, but 
meaning I think third persons from whom 
divisible assets are realizable. The line 
of reasoning followed above would appear 
to bring them within this class. In 
another Full Bench case. Official As¬ 
signee, Madras v. Narasimha Mudaliar 
(4), composed of Coufcts-Trotter, C. J., 
and Odgers and Beasley, JJ., the scope of 
S. 7 came under consideration, with 
particular reference to the amended 
terms of S. 36. That specific point does 
not now concern us, but the learned 
Judges had occasion to lay down that, 
whatever might be the practice in Eng¬ 
land, 

“the Official Assignee is entitled to proceed by 
way of motion under S. 7 of the Act in these 
cases where he has money claim against a 
stranger to tho insolvency.” 

By “money claim” is meant, I suppose, 
any claim to money which, on realisa¬ 
tion, would rank as a divisible asset. 
This gives a very wide extension to the 
section, so far as the only question we* 
are dealing with—that of jurisdiction — 
is concerned. So long as its purpose is 
the realization of assets, it seems that 
every species of action that would yield 
such a result can be so brought, discre¬ 
tion being reserved to the Court to de-j 
dine to exercise jurisdiction in unsuit-! 
able cases. Mr. Srinivasa Iyengar has 
endeavoured to show by examples the 
divers uses to which the section, or the 
corresponding section in the Provincial 
Insolvency Act, has been put. In 
Rarnasomayajulu v. Official Receiver , 
Godavari (5), an issue had to be tried 
whether a partition had taken place or 
not. In Doraiappa Iyer v. Official As - 


(4) A. I. R. 1929 Mad. 705=118 I. 0. 506= 
52 Mad. 717 (F.B.). 

(5) A. I. R. 1926 Mad. 360=92 I. C. 249. 
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signee of Madras (6), the insolvent had 
sold certain family property and had 
further given his purchaser a mortgage 
over other family property as security 
against a challenge of the sale by the 
other family members. The insolvency 
Court was asked to decide whether the 
sale was or was not binding on the other 
members, so that it might be ascertained 
how far, if at all, the security bond 'was 
necessary. In both these instances, of 
course, the object of the enquiry was to 
determine what was and what was not 
property of the insolvent, and perhaps 
they do not take us very far. On the 
other hand it is worth note that no 
decision against the applicability of the 
section has been cited before us. There 
is, for instance, no authority for the 
view that if it should suit the Official 
Assignee, as representing the insolvent, 
to bring what would in effect be a suit 
for partition, the insolvency Court would 
have no jurisdiction to entertain it. In 
Moreley v. White, In re White (7), where 
the creditors of a deceased father filed an 
administration suit in the Chancery 
Division and the son petitioned in bank¬ 
ruptcy, and connected questions arose in 
each Court with regard to the estates, 
it was decided by the Court of appeal 
that the Court of bankruptcy was the 
proper tribunal to determine them: 

“ T ho ejiso is one," said Janies, L. J., “which 
shows how beneficial is the effect of S 72” 
(corresponding to S. 7, Presidency Towns Insol¬ 
vency Act), and he adds : "It is true that there 
may be important questions to be determined 
before it can be ascerta.ned how the distribution 
is to be made ; but the Court of bankruptcy is 

armed for that purpose with every power as of 

a Court of law and a Court of equity and thero 
is not a single question stated to i,s as an im¬ 
portant and ditlicult question arising in this 
matter w:Inch cannot be litigated and deter¬ 
mined by that Court of bankruptcy which the 

of the d FG f thought to be the proper tribunal 
for the determination of it.” 

cw r 7 8 D0 ® roUDd for folding that a 
Uourt of insolvency in India has powers 

l“annot rr° ribed than ‘hese.'and I 
oannot 6nd any oonvinoing answer to 

law ™ay n 'do n Wbatever a Courfc ° f 

ject to the prov^onTo TeA?" 1 ' 1 ' 
under S. 7.* I think theroforf’ZT n° 
learned Judge was acting with jurisd^ 

Iad' I ^d^ n ^t^' I ^A^ 8 ^^:®* a ^® 0 h lft V6^not^to 
^j^cate ^pon_tliJs jbo w er to direct sale 

i?j kJafs 
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of the property, but upon the line of rea¬ 
soning 1 have accepted, it seems that the 
insolvency Court must possess that con¬ 
sequential power. 

I think also that he has rightly decided 
the question of limitation. Generally 
speaking, and excluding such an excep¬ 
tional case as the post partition renewal 
of a debt by the father, the liability of 
the son s share is enforceable so long as 
the father himself may be proceeded 
a 0 ainst; and it can make no difference to 
this principle what rule of limitation the 
cucumstances may render applicable. 
A or is it pertinent to say that the debt 

Court ba r r6d in an ordinary 

Court. \\ o have been shown no autho- 

nty for the view that, while a father’s 
debt is alive in insolvency, any remedy 
in insolvency against the son may become 
baried; and that is the only question we 
have to decide. It is represented to us 
that bch. A appended to the decretal 
order enumerating the liabilities, needs 
amendment in some respects, but we think 
that this should be effected through an 
application to the Judge sitting in insol¬ 
vency. Wo dismiss the appeal with 
taxed costs on the original side scale, to 
be paid by the Official Assignee, as 

InTflU 01 pai ^ ltllorl sui t, out of the 

appellants shares in the family property. 

R*n^i a ? hyai ? Ayyan ^ ar « J — The Pull 
Dench have, by a majority decided in this 

case, that the severance of status brought 

about by the institution of a suit for par- 

fatha n r Z a , Ppella !' t3 gainst their 
father the insolvent m question extin 

guished the right of the Official Assignee 

to sell by himself their shares in the 
family i,° pe, , y t0 meet th0 debts of £ 

The main questions in this appeal are 

any right left “? ffi01al Assignea has stili 

he said hares in the family^ Crty 
and, if so how, that is, by what means. 

of the * Z 1 ? U , tilize ifc for the benafit 

Of the general body of creditors. 

As regards the first question, it is con¬ 
ceded in the leading judgment of the 
majority of the Pull Bench delivered by 
Bamesam, J.: 

• ‘‘? ho -°? ,y remed y Iost ^ tho Official Assignee 
is the right of soiling tho sons’ shares by private 
snle. 1 his is merely a processual right. THa 
substantial right of the Official Assignee to en- 

force the debts due to the creditors against thn 
sons remains/’ ine 
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Now, there cannot be the least doubt 
that, even after a division in status, the 
father has the right to ask an I insist 
that, before a partition is made, all his 
proper debts be paid out of the family 
estate and that the sons cannot resist 
such a demand. This has been laid down 
by the Full Bench of this Court in Venku- 
reddi v. Venku Reddi (8). 

The right of the father just referred to 

may not be “property” as de'ined in S. 2 

(e), Presidency Towns Insolvency Act, 

but it cannot be denied that it is a 
« « 

power in or over or in respect of pro¬ 
perty ' exercisable by the father for his 
own benefit. The capacity to exercise 
and to take proceedings for exercising 
this power is one of the “particulars’' 
comprised in and going to make up “the 
property of the insolvent (father) divi¬ 
sible amongst his creditors,” as explained 
and defined by S. 52 of the Act. If autho¬ 
rity were needed in support of this state¬ 
ment, it is found in the judgment of the 
Privy Council in Sit Narain v. Behari 
Lai (2), in which their Lordships observe 
at p. 6 that the property of an insolvent, 
which by S. 17 vests in the Official 
Assignee, must mean the property which 
by that section and S. 52 is divisible 
among his creditors, after first pointing 
out that the power to obtain a partition 
of the joint family property is a power 
which the Official Assignee might exer¬ 
cise under S. 52 (2) (b). 

The conclusion is therefore that, not¬ 
withstanding the suit for partition and 
the consequent division in status, the 
right of the father to have his just debts 
paid out of the entire family property 
subsists, and the father being an insol¬ 
vent, it now vests in the Official Assignee, 
“as property of the insolvent divisible 
among his creditors.” 

Going to the second question it will be 
noted in the first place that in the case 
already cited, their Lordships of the 
Privy Council, while holding that the 
insolvency of the father does not of itself 
vest his sons’ shares in the joint family 
property in the Official Assignee, observe 
that the Official Assignee may, in a pro¬ 
per case, make that property available 
for the payment of the father’s just debts 
“under the provisions of S. 52 or in some 
other way": p. 23. This goes to show 


(8) A.I.R. 1927 Mad. 471=100 I.O. 1018=50 
Mad. 585 (F.B.). 


that it is open to the Official Assignee to 
realize or convert into money, the right 
or capacity referred to already, in the 
insolvency proceedings themselves, with¬ 
out the necessity to proceed by or in an 
independent action. The right is given 
to, and the duty is laid on, the Official 
Assignee, under S. 68 of the Act 
to realize the property of the insol¬ 
vent, with all convenient speed. It 
has been shown that on the insolvency 
of the father (of divided status), the 
Official Assignee becomes vested with his 
right to get all his just debts paid up 
from and out of the entire family pro¬ 
perty before partition. How is this 
right or capacity, which is property divi¬ 
sible among the creditors of the insol¬ 
vent father, to be realized or converted 
into money ? It can only be done by 
getting the family property of which he 
is in joint possession, or a sufficient por¬ 
tion thereof, sold. The Full Bench has 
held that owing to the division of status 
brought about by the suit for partition 
instituted by the sons after insolvency, 
the father, and consequently the Official 
Assignee, also lost the right of private 
sale. The only other course open to him 
is therefore to obtain a declaration against 
the sons and get the family property in¬ 
cluding their shares therein sold by or 
through Court. 

In what Court is this to be done ? Is 
the Official Assignee entitled to get it 
done through the insolvency Court itself 
or is he bound to seek the aid of a differ¬ 
ent Court? It was argued that the sons 
being strangers to the insolvency, the 
Official Assignee can get any order or 
relief against them only in or by means 
of an independent action against them, 
but this argument does not seem tenable. 

In the first place, the relief asked for by 
the Official Assignee is not against the 
sons (personally), but their shares in the 
property of their family, which was be¬ 
ing represented by the father insolvent. 
Secondly, the sons’ shares being undoubt¬ 
edly liable for all the just debts of the 
father insolvent, the sons who are en¬ 
titled to get only the balance or surplus 
oannot, in so far as they own suoh shares 
be said to be entire strangers to the in¬ 
solvency. And thirdly, S. 7 of the Act 
gives the widest powers to the insolvency 
Court to go into and decide all questions 
whatsoever arising in any case of insol¬ 
vency, 
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“‘for tho purpose of doing complete justice or 
m ikiug a complete distribution of property in 
auv such case.” 

It must therefore be open to the in¬ 
solvency Court in a case of this sort to 
declare the liability of the sons' shares 
in the family property for the proved 
and just debts of the father insolvent and 
make all necessary orders for their rea¬ 
lization. 

The mere fact that the father alone is 
the insolvent and the sons are not does 
not preclude the insolvency Court from 
exercising jurisdiction over the latter to 
the extent necessary for the realization 
of all the assets divisible among the 
creditors of the former. That the juris¬ 
diction of the insolvency Court extends 
to the determination of questions affec¬ 
ting persons not parties to the insolvency 
has been decided in several cases under 
S. 105, English Bankruptcy Act (1914), 
■which corresponds to our S. 7. In some 
cases the bankruptcy Courts even as¬ 
sumed exclusive jurisdiction by the issue 
of an injunction. These cases are collec¬ 
ted in the commentaries on S. 105 in 
Williams on Bankruptcy, and special re¬ 
ference need only be made to one of 
them, namely Morley v. While (7). In 
that case an administration suit was 
first filed in the Court of Chancery by a 
creditor of a testator against the execu¬ 
tor, the estate consisting of a business in 
which the executor, son of the testator, 
had individually been partner with the 
testator. Subsequently a liquidation 
petition was filed in the bankruptcy 
Court by the executor. A receiver was 
then appointed in the suit and thereafter 
a trustee in the liquidation proceedings. 
Competition having arisen between the 
receiver in the suit and the trustee in 
bankruptcy in the matter of the realiza¬ 
tion of the partnership assets, the Court 
■of appeal held in favour of the trustee. 

Sir W. M. James, L. J., observed as fol¬ 
lows: 


It appears to me that the Court of bar 
Tuptcy is the proper tribunal to determine t 
questions arising in this matter. The case 
.one wh ch shows how beneficial is tho effect 

f L h c r l 0re r C °u W '\ 8 to WwBinkruptey / 
of 18G9, S. 7-, of which corresponded to S. 1 
Bankruptcy Act *of 1914). There are no dot 
questions between the fithor’s estate and t 
■eon’s estite which hive been mixed up to-'oth 
questions between thi joint creditors of t 
•father and son, tho separate creditors of t 
•father and the separate creditors of the sc 
These questions must be determined somewhi 
'before the assets can be distributed among t 


creditors. If the orders under appeal are to 
stand tho result must bo thit the whole adini- 
n’stration of the* state, and its division among 
the creditors according to their respective rights 
will be delayed until the suit is determined. It 
is true that there may be important questions 
to be determined before it can be .ascertained 
how the distribution is to be made, but the 
Court of bankruptcy is armed for that purpose 
with every power of a Court of law and a Court 
of equity and then is not a single question stated 
to us as an important and difficult question aris¬ 
ing in th s matler which cannot be lit g ited and 
determined b\’ th it Court of bankruptcy which 
the legislature has thought to he the proper 
tribunal for the determination of it; and those 
questions, if decided in bankruptcy, would come 
on appeal before th* s.me Court as if they hid 
been determined in Chancery, that is, before the 
same Judges sitting under one name instead of 
under another." 


Those observations apply with full 
force to the facts of this case. They are 
not merely authority for the position 
that the insolvency Court has jurisdic¬ 
tion in the present cise to decide on the 
liability of the sons’ shares and direct 
their realization for the payment of the 
debts of the insolvent father but to show 
that as between that Court and the 
Court in which the sons have subsequently 
sought partition of the family property, 
the former is by far the more proper 
tribunal for dealing with the said matters 
satisfactorily and expeditiously. 

There is also the direct authority of a 
Full Bench of this Court in support of a 
liberal construction of S. 7 of the Act. It 
has been held in the Offhial Assignee of 
Madras v. Narasimha Mudaliar .(4) that 

“Section 7. Presidency Towns Insolvency Act, 
is not limited in its scope to matters in which 
the Official Assignee by tho operation of the in¬ 
solvency law claims a higher title than what 
tho insolvent himself would have had aud the 
Official Assignee is entitled to proceed by wav 
a motion under S. 7 . . . . against strangers 
to the insolvency.” 

Ib was said that it is of the esssnee of 
tho distribution of assots in insolvency 
that it should be rateable among all the 
simple creditors of the insolvent and as 
the sons shares in the family property 
can be made liable only for such debts of 
the father as are just, that is, not illegal 
or immoral, these shares cannot be pro¬ 
ceeded against and realized in insolvency 
but only, if at all, in suits by individual 
creditors.' This contention cannot how¬ 
ever be accepted. It will be observed 
that if this objection were good, it would 
equally apply against the exercise of the 
Official Assignee of the power of selling 
the shares of the sons on the adjudication 
o/ their undivided’father. But the power 
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of the Official Assignee to effect such a 
sale is unrloubterl and has been uphold 
by the Full Bench of this Court in 
Seetharama Chettiar v. The Official Re¬ 
ceiver of Tanjore (3). 

It must be held for these reasons that 
the learned Judge in insolvency had full 
power and jurisdiction to grant the decla¬ 
ration asked for by the Official Assignee 
under S. 7 of the Act. 

A further point was raised that the 
debts of the insolvent father are now 
barred by time against the sons and the 
Official Assignee cannot therefore seek to 
make the latters’ shares in the family 
property liable for them, but there is no 
force in this argument. It is conceded 
that limitation ceases to run as against 
the insolvent as soon as the adjudication 
is made, so long as the adjudication is in 
force. The dehts are therefore alive as 
against the father. And this is all that 
is necessary to enable the Official Assig¬ 
nee to make the sons’ shares liable for 
the n in insolvency by appropriate pro¬ 
ceedings. The only question is whether 
the sons’ shares can or cannot be made 
liable in insolvency and there is really 
no point of limitation with reference to 
them, so long as the father’s debts subsist 
and the subsistence is not due to any act 
of the father for which he had no autho¬ 
rity such as in acknowledgment made 
after a division of status. 

The decision of the learned trial Judge 
was not challenged on any other ground. 
I concur with the order just pronounced 
by my learned brother. 

P.R.S./K.N. Order accordingly. 
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Bhashyam Ayyangar, J. 

Arumuga Goundan — Plaintiff—Peti¬ 
tioner. 



Suhramania Goundan — Defendant—* 
Respondent. 

Civil Revn. Petn. No. 1673 of 1929, 
Decided on 27th November 1930, against 
order of Sub-Judge, Coimbatore, D/- 18th 


Octobor 1929. 

Civil P. C. (1908), O. 33, R. 9 an d S. 146 

—Pauper plaintiff dying pendente hte Heir 
impleaded as legal representative—Heir him- 
..If not » pauper -Heir can be d..p.up.r.d 
under O. 33, R. 9 read with S. 146. 

A paunor plaintiff died pandonto lito and his 
heir who was added pendente lito as his legal 
representative was found to bo possessed of suffi¬ 
cient moans to pay the court-fee. 

Held : that the heir could be dispauporod 


under O. 33, R. 9 read along with S. 14G, be¬ 
cause the case of tbe plaintiff did not como 
under auy of the exceptions to S. 116 : 36 Bom. 
279, Foil.; Per J lckson. J., in .4. T. R. 1925 
Mad. 819, Rel. on; A.I R. 1925 Mad. 765 and A. 
I.R. 1928 Mad. 66, Dist. [P 324 0 2; P 325 C 1) 

.4. C. Sam path Ayyanga r and T. R. 
Srinivasa Ayyar —for Petitioner. 

M. Krishna Dharathi — for Respondent. 

Judgment. —In this case the plaintiff" 
who had been permitted to sue as a 
pauper died pending the suit and his 
concubine’s son and heir who claimed to- 
have succeeded to the subject-matter of 
of the suit was added in his place as 
plaintiff 2 and permitted to proceed with 
the suit. Defendant 1 then applied under 
O. 33, R. 9. Civil P. C., to dispauper tho 
substituted plaintiff on the ground that 
he was possessed of sufficient means to 
Day the court-fee. The lower Court took 
evidence, and. being satisfied that the 
newly added plaintiff was not a pauper, 
directed him to fay the court-fee due on 
the plaint. He now seeks a revision of 
that order. 

I am not prepared to interfere with the 
finding of the lower Court that the above 
plaintiff is not a pauper. The question 
is whether on this footing he can be dis¬ 
paupered under O. 33, R. 9, and ordered 
to pay the court-fee which would have 
been paid by the original plaintitl if he 
had not been permitted to sue as a 
pauper. 

Now it was first suggested that an ap¬ 
plication to dispauper can only be filed 
against the particular plaintiff who was 
permitted to sue as a pauper and not 
against anybody who might take his 
place such as his legal representative or 
assignee. But this suggestion cannot in 
my opinion be sustain©! for, under S. 14b 
of the Code, save as otherwise provided 
which is not the case here, any applica¬ 
tion which can be made by or against a 
person can also be made or against any 
person claiming under him. If it was 
open to the defendant to apply to dis¬ 
pauper the original plaintiff for proper 
reasons, it must also be open to him to 
apply to dispaup er his legal representa¬ 
tive claiming under him for similar 
reasons. 

The learned advocate for the petitioner 
.then relied on the decision in Siraganu 
Animal v. Gopalasami Udayar (V, bu 
that case is easily distinguishable from 
th e pres ent . W hat was therein decidea 

(1) A. I. R. 1925 Mad. 765=87 I. 0. 372. 
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was that when the plaintiff in a suit in¬ 
stituted in forma pauperis dies, and his 
•executor continues the suit, the executor 
is not liable to be dispaupered because he 
is personally not a pauper. The decision 
is expressly based on the ground that the 
person who wanted to continue the suit 
in that case wanted to do so in his capa¬ 
city as executor and not in his own per¬ 
sonal capacity. But in this case the peti¬ 
tioner does not seek to continue the suit 
in any other capacity than his own per¬ 
sonal capacity, ide does not represent 
any other person or body but himself in 
seeking to go on with the suit. It seems 
to me therefore that the case cited has 
no application to this case. 

The view taken by the lower Court is 
not only supported by the decision in 
Mtinaji Rajuji v. Kandoo Baloo (2), but 
also by the observations of Jackson, J. t 
in Radhakrishna Ayyar, In re (3y con¬ 
curring with the decision in Manaji 
Rajuji v. Kandoo Baloo (2). 

A decision of Kumaraswami Sastri, J. 
reported in Ammakannu Animal v. Da- 
•moodhara Mudaliar (4) was also cited, 
but it is similar to the case in Sivagami 
Animal v. Gopalasami Udayar (l), and 
•distinguishable for the reasons stated 
with reference to the latter. 

On the whole I am clear that the 
•order of the lower Court is right. The 
•revision petition is dismissed with costs. 
The lower Court may grant a reasonable 
time for the payment of the court-fee. 

P.R.S./b.V, Revision dismissed. 

(2) [19121 36 Bom. 279=11 1. C. 724. 

13) A. I. R. 1925 Mad. 819=88 I. C. 91. 

<4) A. I. R. 1928 Mad. 66 = 109 I. C. 258. 
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Reilly and Anantakrishna 

Ayyar, JJ. 

'Vellachami Clietti —Appellant. 

v. 

Arunachalam Chetti (dead) and others 

Respondents. 

Appeal No. 587 of 1925, Decid 'd on 
17th November 1930, against order of 

Dist. Judge, West Tanjore, D/- 28th 
April 1925. 

ProvmcUl Insolvency Act (1920), Ss. 42 
and 4 3 -In»ol v ent applying for extension of 
time within time fixed for dischorge-Court 
.refusing to grant extension and .annulling 
adjudication—Court should not annul ad¬ 
judication but treat it is application for dis¬ 
charge. 

An insolvent within the time fixed for his 
application for discharge applied for extension 
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of thit time. The Court refusod to grant exten¬ 
sion and annulled the adjudication. 

Held: that the pen iltv of annulment under 
S. 43 dijl not appear to bo intended for insol¬ 
vents corning before the Court in time and 
submitting thomselvcs to tho discipline of the 
Court. If the Court \v is not prepared to extend 
time ha might properly h ive treated that ap¬ 
plication as one for disch irgo or should have 
allowed the insolvent to make an immediate 
application for discharge. His order of annul¬ 
ment was not proper. [P 325 C 2] 

K. Chandrasekhar an for C. A. Sesha- 
giri Sastri —for Appellant. 

R. Gopalaswami Ayyangar and S. R. 
Muthuswami Ayyar—[or Respondents. 

Judgment. — The insolvent in this 
case within the time fixed for his ap-| 
plication for discharge applied for exten¬ 
sion of that time. The learned District 
Judge refused to grant an extension and! 
annulled the adjudication. The latter 
part of his order annulling the adjudica¬ 
tion docs not appear to us to have been 
proper. The insolvent though he may 
not have applied for discharge in so 
many words had submitted himself to 
the Court and expressed his desire to ap¬ 
ply for a discharge an application which 
would involve the investigation and 
consideration of his conduct by the 
Court. As the learned District Judge 
was not prepared to extend the time 
ho might properly have treated the in-| 
solvent’s application for time as an 
application for discharge or should have 
allowed the insolvent to make an imme¬ 
diate application for discharge if that 
was thought formally necessary. The 
penalty of annulment under S. 43 of the 
Act does not appear -to be intended for' 
insolvents who come before the Court in 
time and submit themselves to tho disci¬ 
pline of the Court. 

But the learned Judge was right in 
his view that this was not a case for 
immediate discharge. Indeed absolute 
discharge could not have beeon granted 
under the Act. The order cf annulment 
is set aside and the petition is remanded 
to the District Judge who should now 
consider on what conditions if any the 
insolvent should be discharged. There 
will be no order as to costs in this ap¬ 
peal. 

P.R.S./b.V. Appeal allowed ; 

Petition remanded. 
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CtJRGENVEN AND BHASHYAM 

Ayyangar, JJ. 

Hussain Meah Sahib (died) and others 
Appellants. 

v. 

-1. 0. Abdul Rahim Sahib— Respon¬ 
dents. 

Appeals Nos. 4 and 5 of 1928, Decided 
on 5th November 1930, against decrees of 
City Civil Judge, Madras, in 0. S. Nos. 
447 and 679 of 1926. 

Tort-Trade mark — “Passing of” —One 

man taking name associated with other’s 
goods and building reputation— Former can¬ 
not prevent latter for using his name. 

Oue mau k s no right to put off his goods for 
sxle as the gools of a rival trader and he cannot 
therefore be allowed to use names, marks, 
letters, or other indicia by which he may induce 
purchasers to believe that the goods ho is selling 
are the manufacture of another person. But a 
person who t ikes up a name asssoci ited with thi 
goods of another cannot by applying it to his 
own goods and building up a reputation in his 
own way, seek to restrain the person, with whose 
goods the name was previously associated and 
who h is not abandoned it from continuing to 
use the same, for in a case of tint sort it will be 
impossible to say that the defendant pisses his 
goods oil as tho3e of the plaintiff : Leather Cloth 
Co. v. American Leather Cloth Co. 11 II. L. C. 
530 and Perry v. Trucfitt , 6 Deav. G6, Rel. on. 

fP 328 C lj 

G. Krishnaswami Ayyar, A. Abdul 
Rahim and Devarajan — for Appellant. 

S. A. K. Shah —for Respondent. 

Bhashyam Ayyangar, J.— These ap¬ 
peals arise out of two “passing off” ac¬ 
tions: a suit and a cross suit, between 
the same parties. It will be convenient 
{o refer to Abdul Rahim Sahib, the plain¬ 
tiff in the one and the .defendant in the 
other, as the plaintiff, and Hussain Mean 
Sahib, fhe defendant in the former and 
the plaintiff in the latter, as the defen¬ 
dant. 

Both plaintiff and defendant are beedi 
manufacturers and traders of Madras. 
Each of them appears to have alleged 
that the other came into that trade 
shortly before the dispute arose between 
them, but it was conceded at the hearing 
that they had both been in it for some 
considerable time. As between them the 
defendant was certainly the earlier in the 
field. In fact, the evidence is that it 
was he who introduced beedies in Madras 
about 40 years ago when he removed to 
it from somewhere near Bombay. He 
made and sold them loose at first and 
jhen in packets. His business, which 


must originally have been small, gradu¬ 
ally grew and appears to have assumed 
quite a respectable magnitude in or even 
some time before 1920, and there is evi¬ 
dence to show that his income from it 
was assessed for taxation at Rs. 3,000 or 
Rs 4,000 in the years 1921 to 1921. Th© 
plaintiff, according to his own statement* 
began this business only about 25 years 
ago. He too was first selling his beedies 
loose and it was only later on he began 
to sell them in packets with wrappers on- 
When he commenced to use wrappers, h© 
first described his beedies as “Siva Nesan 
beedies and after some time he adopted 
another designation also, namely “Rahim 
beedies” (Rahim being his own name). 

Then, about the end of 1922, he regis¬ 
tered a trade-mark with the Madras 
Chamber of Commerce with the designa¬ 
tion of Sait Beedies” and subsequently 
began to sell some of his beedies under 
that label. He alleges in the plaint that 
he has been doing a large business in 
them and earned a “wide popularity and 
reputation,” and the said designation of 
Sait Beedies” has become identified with 
and come to denote his manufacture in 
the minds of the beedi-purchasing public. 
His case is that shortly before the suit 
the defendant started selling the beedies- 
manufactured by him with the descrip¬ 
tion of “Sait Beedies ’ or “Sait Jadi. 
Beedies” (the word “Jadi” simply denot¬ 
ing that the ends are folded) on their 
wrappers and this is a 

bare-faced attempt on his part to cut into the- 
trade of the plaintiff and fraudulently pass off 
beedies manufactured by him as plaintiff’s- 
beedies.” 

He therefore filed his suit for an in¬ 
junction to restrain the defendant 

"from selling any beedies as “Sait Beedies” or 
"Sait Jadi Beedies” or from impressing upon, 
any wrappers of packets of beedies or individual 
beedies the trade name “Sait Beedies“or “Sait 
Jadi Beedis” in any colour or in any shape? 
whatsoever" 

and for damages.” 

The defendant’s contention is this. H© 
says that he came to Madras from Bom¬ 
bay over 40 years ago and commenced 
the manufacture of beedies which h© 
called Hussain Mean Sait Beedies (Hus¬ 
sain Mean Sait being his own name) and 

“in a short time the abbreviated name of “Sait 
Beedies" acquired a name and fame and be¬ 
came associated with the beedies of his manu¬ 
facture” 

and that in or about 1910 he . 

“folded the ends of his beedies and made them; 
thicker and longer and called them Hussain. 
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Sait Jadi Beedies or “Sait Jadi Beedies” for 
brevity's sake ; that those “Sait beedies” and 
“Sait Jadi Beedies” have denoted his manufac¬ 
ture for a long time and it was the plaintiff who 
began to make beedies long after him; that he 
pirated the designation of “Sait Beedies“and frau 
dulently and dishonestly passed off his inferior 
goods as those of his own; that he was not aware 
of the registration by the plaintiff of the srid 
designation with the Chamber of Co.amerce or 
of its use by the plaintiff, until the latter sent 
his notice shortly before his suit, that the regis¬ 
tration by the plaintiff does not confer any right 
on him in law and that the plaintiff should be 
restrained by injunction from using tho said 
name and directed to pay him damages.” 

The City Civil Judge who tried both 
the suits together granted an injunction in 
favour of tho plaintiff and dismissed the 
suit of the defendant, who has therefore 
appealed in both. 

Now, tho first point which we propose 
to deal with is whether the defendant’s 
beedies wore called or known as “Sait 
Beedies’’ before the plaintiff registered 
that expression as a part of his trade¬ 
mark in the end of 1922 and began to use 
the same for the beedies manufactured by 
him. On this point it is an important 
circumstance, that the defendant, whe¬ 
ther he striotly was or was not a Sait, 
was undoubtedly known as a Sait. The 
plaintiff denied this and even took an 
issue; but his own second witness speaks 
of the defendant as Hussain Mean Sait 
and Exs. 2 and 3, which are a memoran¬ 
dum of the Board of Revenue and a letter 
from the Collector of Madras addressed 
to tho defendant in 1917 and 1918, that 
is, long before the plaintiff wanted to 
assume the designation of the Sait, con¬ 
clusively show that the document went 
by that appellation. This makes it very 
probable that beedies munufactured by 
him were known as Hussain Meah Sait 
Beedies or shortly as “Sait Beedies’’ as 
alleged by him. It is also made out by 
the oral evidence on his side. The learned 
Judge has dealt with the evidence at 
length and mentioned some grounds of 
detraction with regard to the testimony 
qf some of the witnesses but he concedes 
that at least two of them, namely 
H.Ws. 4 and 7, are quite respectable. He 
however suggests that these two wit¬ 
nesses have spoken falsehood because 

the plaintiff is bidding fair to rival 
them in competition”, but we think that 
the suggestion is unjustified and gratui¬ 
tous. The plaintiff’s witnesses are of 
much lower status and the learned Judge 


hitr.self has observod about them that 
they 

“are not respectable merchants of high status 
and some ot them like P.Ws. 6, 7 and 8 seem to 
be intimate friends of the plaintiff, living very 
near the place of his residence”. 

Their evidence cannot therefore be 
implicitly accepted. Taking the oral 
evidence as a whole we are clear that 
the beedies manufactured and sold by 
the defendant were being called and 
were known as “Sait Beedies” from long 
before the plaintiff adopted that desig¬ 
nation, and the latter’s allegation that 
the defendant started selling beedies 
under that name and the name of “Sait 
Jadi Beedies” only shortly before his 
suit is untrue. 

The next point is whether the plaintiff 
who registered the designation of “ Sait 
Beedies” with the Chamber of Commerce 
in the end of 1922 himself invented it or 
only caught hold of an expression which 
was already in tho market. The evi¬ 
dence shows, as already pointed out, 
that the defendant’s beedies were being 
called and known as Sait Beedies and it 
is next to impossible to believe that the 
plaintiff was unaware of it. It has not 
been explained by what association of 
ideas the plaintiff, who was neither a 
Sait himself nor had so far as wo can see, 
anything to do with that designation, 
otherwise happened to pitch upon that 
particular expression to denote his 
beedies for which he had two trade 
names already. It seems to us much 
more probable that he took an expres¬ 
sion already in vogue in the market than 
that he coined a new one and it hap¬ 
pened to coincide with a current designa¬ 
tion. There was indeed ample motive 
for him to copy the name by which the 
defendant’s beedies were known, for 
these were of superior quality as shown 
by the admitted fact that they sold at 
Rs. 2-3-0 or Rs. 2-4-0 per thousand 
whereas the price of his own beedies was 
Re. 1-13-0 or Re. 1-11-0 per thousand, 
and must consequently have had a high 
reputation. Under these circumstances 
we are of opinion that the plaintiff only 
took the designation in question from the 
description already current of the defen¬ 
dant’s goods with the object of pushing 
up his trade with its aid. 

The question now arises whether on 
these findings the plaintiff is entitled to 
get an injunction restraining the defen¬ 
dant from selling his beedies as “Sait 
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Beedies" or “ Sait Jadi Beedies.*’ Now, 
thera is no statuta in this country estab- 
lishing registration of trade-marks and 
it is a matter of concession that the 
registration of a trade-mark or label with 
tne Cha nber of Com nerce does not of 
itself give any exclusive right to it to the 
|person who so registers it. The principle 
applicable to this class of cases has been 
laid down in several cases and is well 
[settled: 

“The fundamental rule is”, said Lord Kings* 
down in Leather Cloth Co. v. American 
Leather (loth Co. (l) at p. 538 that one 
man has no right to put off his goods for 
sale as the goods of a rival trader, and 
ho cannot therefore in the words of Lord Lang- 
jn the ease of Perry v. Tricefitt (2), be 
allowed to use names, marks, letters or other 
indicia, by which ho may induce purchasers to 
believe that the goods he is selling are the 
manufacture of another person.” 

In tlie present case the question there¬ 
fore comes to this : Did the defendant 
pass off his beedies as the beedies of the 
plaintiff by describing them as Sait 
Beedies on their wrappers ? To make 
this out the plaintiff has alleged and let 
in evidence to show that since the end of 
1922 he has been selling a brand of his 
beedies under the designation of Sait 
Beedies and has established a reputation 
connecting that designation with his 
manufacture. The lower Court lias up¬ 
held this position but we consider it un¬ 
necessary to go into it, tor we are of 
opinion that, even assuming that the 
plaintiff has established a reputation as 
alleged by him, he is not entitled to.have 
an injunction against the defendant be¬ 
cause the latter’s beedios were known as 
Sait Beedios even before the plaintiff 
adopted that designation and ho has also 
continued to sell them as such even sub¬ 
sequently alongside the plaintiff. Seve¬ 
ral decisions were cited to 11 s by the 
learned advocate for the plaintiff but our 
attention has not been called to any 
authority which goes the length of hold¬ 
ing that a person who takes up a name 
associated with the goods of another can, 
by applying it to his own goods and 
building up a reputation in his own way, 
seek to restrain the person with whose 
goods the name was previously as¬ 
sociate 1 and who has not abandoned it, 
from continuing to use the same. We 
think that such a proposition is wholly 
untenable. For, in a case of that sort it 

U) H. L. G. 530. 

(2) \1842] 0 Boav 00. 


will be impossible to say that the defen¬ 
dant passes his goods off as those of the 
plaintiff. In this particular case there 
is also the additional circumstance to 
contradict such a theory in that the 
defendant’s goods have distinctly and 
admittedly been higher priced than those 
of the plaintiff by about 20 per cent. 

For these reasons we differ from the 
decision of the learned City Civil Judge 
and hold that the plaintiff is not entitled 
to the injunction asked for by him. 

It remains to consider whether the 
defendant is entitled to get an injunction 
against the plaintiff. As to this we think 
that, although the defendant’s beedies 
were called and known as ‘‘Sait Beedies” 
even before the plaintiff took up that 
designation, the defendant has not suc¬ 
ceeded in establishing that degree of 
reputation which would entitle him to 
get an injunction against the plaintiff. 
Further, the plaintiff took up that desig¬ 
nation so early as the end of 1922 and 
has subsequently been doing large busi¬ 
ness with it and the defendant raised no 
objection until the plaintiff himself took 
time by the forelock and gave him notice 
of suit. It has he9n made to appear that 
the defendant was not aware of the use 
of the expression ‘‘Sait Beedies” by the 
plaintiff, but it is hardly credible. We 
hold therefore that the injunction asked 
for by the defendant in his belated suit 
cannot also be granted. 

The result is that C. C. C. A. No. 4 of 
1928 should be allowed and the plain¬ 
tiff’s suit should stand dismissed with 
costs in both Courts, and that C.C.C.A. 
No. 5 of 1928 should be dismissed with 
costs. We order accordingly. The memo¬ 
randum of objections in C. C. C. A. No. 4 
of 1928 should also fail and is dismissed. 

P.R.S./B.V. Order accordingly. . 
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Manavihrama Raja, the Zamorin of 
Calicut —Defendaut —Appellant. 

v. 

Thallamangalath and others —Plaintiffs 
—Respondents. 

Appeals Nos. 211 and 212 of 1930, 
Decided on 21st November 1930, against 
decree of Dist. Court, South Malabar, in 
O. S. Nos. 1 and 2 of 1929. 

(ft) Decree— Construction—Word* capable 
of more than one meaning—To aacerta 
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meaning and effect of decree, Court can look 
to relevant papers and circumstances. 

To ascertain the meaning and eject of a 
decrie of auv Court, it is (jeroiissible, wliore the 
words are oapiblc of more thin one meming, 
to looi it ill relevant pipors and circumstances 
which were before tho Court, aud the objects 
which the directions coutiinei in the decree 
were aimed to achieve. Of two possible con¬ 
structions, the Court will not accept tho one 
which leads to pliin injustice and mike its 
own docreo au instrument of depriving parties, 
whose c iso had not been he ird' ind decided, of 
valu ible aud cherished rights, which no one had 
any intention to destroy. [P 331 C 2; P 332 0 1] 
(b) Hindu Religious Endowments Act 
(1927), S. 63 —Generally internal manage¬ 
ment of excepted temple should be left 
without interference by Board in hands of 
trustees. 

I lu policy of the Act is to place rnutts and 
excepted temples in uormil conditions undor 
much less direct and detailed interference from 
the Bond in nutters of internal manage¬ 
ment thin orlfmry temples. This does not 
mom th it in oases of proved mismanagement or 
incapacity, or in the imperative interests of 
future good government, such interference may 
not have to bi provided for in a scheme. But 
in the absence of such special grounds the proper 
aim in a scheme of administration for an 
■excepted temple is to leave the internal manage¬ 
ment as much as possible to the trustees pro- 
viding only such safeguards as are sufficient to 
prevent grave misgovern nent and to make the 
power of superintendence of the Buard effective 
, » . Ci? 332 C 2 ; P 333 C 1 ] 

( c J,f il 2 du Religious Endowments Act 
i 1927), S. 63 Suit for modification of 
scheme — Evidence to show how scheme 
worked is admissible. 

In a suit undor S. 63 for tho modification of a 
scheme evidence to show how tho sohorao workod 
is admissible. Tho need to amend a scheme 
may arise as much from the fact that it does 
not work or has not been worked pro jorly as 
from previously existing facts such as mis¬ 
management. [p 333 q ^ 

T. R. VerikaHrama, Sastri for T. AT. 
Krishn'iswami Ayyar and A. Paramesh - 
waran —for Appellant. 

P. Gouinda Menon and P. Narayanan 
Nair, K. P. Ramakrishna Ayyar, P. Ven- 
Icataramana Ran and Anantarama Ayyar 
for Respondents. 

Judgment.— These appeals are by the 
Zamorin of Calicut from decrees in two 
su'ts, °. S. Nos. X and 2 of 1929, in the 
District Court of South Malabar, in both 
of which ho was defendant 2. Both suits 
were brought under S. 63(d), Hindu 
Religious Endowments Act, to amend a 
scheme of administration settle 1 by the 
Hindu Religious Endowmeut Board (de¬ 
fendant 1 in both suits) under S. 63 (l) 
of the Act in respect of the Garuvayur 
Devaswom of which the appellant is a 
trustee (uralan). The plaintiff in O. S. 1 
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was the Malliseri Namburi, respondent 1 
in A. S. 211. His claim was that lie 
also was an uralan of the Devaswom. 
His complaint was that the Board had 
in their scheme ignored his rights and 
he prayed that the scheme be amended 
in that respect. The plaintiffs in O. S. 2 
were certain worshippers on whoso 
petition the Board had started the en¬ 
quiry, which led to tho scheme. Their 
complaint was that the Board had 
accepted in toto the scheme put forward 
by the Zaroorin and had not adopted 
sufficient safeguards for the proper 
management of the institution, and their 
chief prayer was that the scheme should 
he amende ! by adding to the number 
of trustees and placing the management 
in the hands of a Board of five trustees, 
three of whom were to be nominated, 
and a manager who was to he appointed 
by Hie Board. The appellant was the 
chief contesting defendant in both suits. 
He resisted the Malliseri Namburi’s 
claim to uraima on certain technical 
grounds which will he explained more 
fully later, depending on the construction 
of this decree of this Court in A. S. 8 of 
1917 and S. /3, Religious Endowments 
Act. I-Ie resisted the suit of the wor¬ 
shippers on the ground that the amend¬ 
ments in the scheme as proposed by them 
were unnecessary. The Board, while 
adopting an attitude of unconcern about 
the rights claimed by Malliseri Nam- 
buri, was inclined to favour the pro- 
posals of the worshippers as to future 
management because, in its opinion, the 
appellant had not worked the scheme 
already settled by it in tho proper spirit 
and it was improper to leave any Ioni¬ 
an important temple like Guruvayur °in 
the sole management of a hereditary 
trustee like the appellant who could 
never pay personal attention to the 
temple affairs both by reason of the 
great age at which Zamorins usually 
attain the stanom and tho distance of 
their residence from the temple. 

Two groups of questions thus arose in 
the suits, the first, relating to the claim 
of the Malliseri Namburi and tho second 
to the amendments of the scheme which 
wore either proposed by the worshippers 
and the Board or became necessary by 
the Namburi s claim being allowed. 

The learned Judge, in a very exhaustive 
judgment, upheld the claim of tho Mal- 
\iseri Namburi to be a hereditary trustee 
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of the temple with rights in the manage- for the management by the Court of 
ment as declared in the decree in A. S. 35 Wards not being interfered with. This 

ot 1887 of this Court. He also made Court considered that in the interests of 

certain amendments in the scheme of the Devaswom it was necessary that 

administration settled by the Board the Court of Wards should be sole trustee^ 

which were either necessitated by the while in management and that it was 
Namburi also being recognized as a not enough that it should hold a power- 

trustee or which in his view were re- of-attorney from the Namburi. There- 

<]nired for the future good management fore in order to provide for the undivided 

of the institution. responsibility of the Court of Wards this 

In dealing with these appeals together Court removed the members of the Malli- 
it will be convenient to deal first with seri illom from trusteeship. In other 

the questions relating to the Namburi’s respects the suit was dismissed. On an 

claim and then to deal with the scheme, application for review by tfie Namburi 
To understand the dispute about the who had not appeared at the first hear- 
Namburi’s right it is enough to state ing and who complained that sufficient-• 
the principal events in bare outline. In provision ought to have been made in the 
Appeal Suit 35 of 1887, in a suit between decree to safeguard the interest of the 
the Zamorin and the members of the illom, after the expiry of the manage- 
Malliseri illom, this Court went elabo- ment by the Court of Wards, this Court- 
rately into the dispute and declared held in effect that all that their previous- 
both parties to be entitled to the joint judgment intended to do was to provide 
uraima right of this Devaswom and for the period of management by the 
also that, except so far as an agreement Court of Wards, after the expiry of which 
therein marked Ex. O (Ex. 1 in this case) liberty to apply to be put back into their 
describes special powers as vested in respective rights was impliedly reserved 
either party, both have equal powers to for all parties, and in order to remove 
manage all the affairs in respect of the doubts made an express declaration that, 
temple. There were also some specific after the termination of the management- 
declarations relating to specific matters by the Court of Wards, all parties to the 
which are not now material. In 1912 suit should have liberty to apply to vary 
four persons as relators with the sane- the decree with reference to the then 
tion of the Advocite-General filed a existing facts. 

suit, afterward numbered as O. S. 27 The management of the estate of the 
of 1916, against both the uralans alleg- Zamorin by the Court of War-ls termi- 
ing . mismanagement and praying for nated in 1927 and the Devaswom was 
their removal and for a scheme. The handed over by the Court to the Zamorin 
suit ended in a rather curious manner in September 1927. The Court of Wards 
in 1918. Pending the suit, the Cpurt naturally could not accede to the Nam- 
of Wards took charge of the estate of buri’s request to be put into joint posses- 
the Zamorin for 12 years and with it of sion because technically it was not acting 
the management of this Devaswom. The under the power-of-attorney of the Nam- 
Namburi was also induced to grant a buri after the decree of this Court above 1 
power of attorney to the Court of Wards mentioned. The Zamorin, having thus 
to manage the temple. The management got an unlooked-for advantage over the- 
having thus got into capable hands for a Namburi, was in no mood to part with 
considerable time the Subordinate Judge it. By this time, the Hindu Eeligious 
before whom *the suit was pending Endowments Act had come into force and; 
thought it unnecessary to frame a scheme certain worshippers who wished to take 
but directed that the Namburi was not advantage of its provisions applied to the 
to revoke the power-of-attorney as Religious Endowment Board to hold an 
long as the Court of Wards was in enquiry and settle a scheme. It is the 
management and otherwise dismissed the scheme settled at that enquiry that is the 
suit. The plaintiffs took the matter in subject of these appeals. So far as the 
appeal to this Court in A. S. 8 of 1917 Namburi’s rights are concerned, he urged 
and represented that it was in the power them before the Board. But they took 
of the Namburi to revoke the power-of-at- the view that it was for him to establish, 
torney at any moment and that therefore his rights before the Court, and that they 
some other safeguard should be provided could not re-instato him. Thereupon he- 
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started two proceedings. lie filed 
Suit 1 of 1929 to amend the scheme 
which ignored his rights and he also 
filed a petition in the suit of 1912 ask¬ 
ing to be recognized in or restored to 
the position which the illom occupied 
before the Court of Wards management 
began, in pursuance to the liberty to ap¬ 
ply expressly reserved in A. S. 8 of 1917. 

The Zacnorin does not, as indeed he 
cannot after the decree in A. S. 35 of 1887 
deny the right of the Namburi’s illom to 
joint uraima with him. But he conten¬ 
ded (l) that the decree in A. S. 8 of 1917 
deprived the illom of the uraima till the 
Namburi became restored to it by ap¬ 
propriate proceedings and that no such 
proceedings have been taken; (2) that so 
far as the application of the Namburi 
in the suit of 1912 is concerned, it is in¬ 
effective because according to the Full 
Bench decision in Veeraraghavachariar 
v. Advocate General, Madras (1) it was 
incompetent to this Court to reserve 
power to modify a scheme and therefore 
the power could not be used; and (3) that 
so far as Suit 1 of 1929 is concerned 
the Court has no power on a proper con¬ 
struction of the relevant provisions of 
the Hindu Religious Endowment Act to 
appoint in a suit brought under S. 63 (4) 
now trustees to an oxcepted tempi©. 

The learned Judge on the strength of 
the decisiQn in Veeraraghavachariar v. 
Advocate-General Madras (1) held that 
the direction in the judgment in review 
in A. S. 8 of 1917 reserving liberty to 
apply inter alia to the Namburi to be 
recognized as or restored to the trustee¬ 
ship could not be given effect to. He 
therefore dismissed the Namburi’s ap¬ 
plication in the suit of 1912 (M. P. 344 of 
1929). The Namburi has acquiesced in that 
decision and has not appealed therefrom. 

The learned Judge also held that in a 
suit brought under S. 63, Religious En¬ 
dowments Act, to amend a scheme settled 
by the Board, the Court has only the 

hirr^’ i 8 °* ? oar ^ which, according to 
him. do nob include the right to appoint 

new trustee in an excepted temple. 

ted fh e « 0 f arne ^ J ? d *?e having thus accep¬ 
ts the rJn ? ,Cal ob i 0cfcions raised 
oy the appellant was faced wifh 

difficulty that the Namburis suit if re ! 
garded as one to get himself appointed 
a8 t L ugte 0 r Of thoJDevaswom would be in 
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competent under S. 73 of the Act as the 
consent of the Board had not been ob¬ 
tained for its institution. The learned 
Judge ovorcame this by holding that the 
Namburi’s suit may be regarded as one 
for the vindication of his personal rights 
or the rights of his illom to the trustee¬ 
ship and not one for any of the 
reliefs for which a suit under S. 73 is 
necessary. For the purpose of ascer¬ 
taining the Namburi’s rights in such a 
suit, the learned Judge held that he was 
at liberty to consider the effect of the 
decree in O. S. 27 of 1916. On this last 
point he came to the conclusion that on 
the decree ceasing to operate (by the- 
termination of the management of the 
Court of Wards) the rights affected by 
the decree revived. The result a as that 
the Namburi became automatically res* 
tored to his position before the suit began 

as a hereditary co-trustee with the Zamo- 
rin. 

It is plain that if the opinion of the 
learned Judge about the meaning and 
effect of the decree in A. S. 8 of 1917 
is right, the technical objections raised 
by the appellant in bar of the suit and 
upheld by the Judge together with the 
answer to them on which he found the 
Namburi s suit still maintainable, all 
become irrelevant as they would not 
arise at all. This was admitted by the 
learned advocate for the appellant. 

We agree with the learned Judge ir* 
his construction of the decree in A. ?. 8- 
of 1917. The appellant’s advocate has- 
drawn our attention to the judgments 
and decree in the appeal and urged that 
the removal of the Namburi, though 
only intended for a temporary purpose 
to prevent the power-of-attorney given, 
by the illom to the Court of Wards from 
being revoked during its management — 
was still in terms neither temporary nor 
conditional but absolute and effective- 
until altered as contemplated by subse¬ 
quent application. We are unable to 
agree with this contention. To as¬ 
certain the meaning and effect of a! 
decree of any Court, it is permissible, 
where the words are capable of more 
than one meaning, to look at all rele- I 
vant papers and circumstances which 
were before the Court and the 
objects which the directions contained in: 
the decree were aimed to aohieve. Of 
two possible constructions, the Court 
will not accept the one which leads to 
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.plain injustice and makes its own decree 
'an instrument of depriving parties, 

|whose case had not been heard and de¬ 
cided. of valuable and cherished rights 
■which no one had any intention to 
destroy. That would bo the effect of 
adopting the appellant's construction of 
this decree. 

It is not necessary to repeat the con¬ 
siderations set out in paras. 2S to 30 of 
the judgment of the lower Court which 
deal with this question. It is sufficient 
to refer to the fact that removing the 
representatives of the Mailiseri illom 
was only an expedient devised to ensure 
that the management by the Court of 
Wards should not bo disturbed by the 
power-of-attorney given by the illom 
being revoked. It was not for any mis¬ 
conduct. In fact the only male member 
who had any subsisting rights in the 
illom was then a minor and therefore 
incapable of misconduct. As pointed 
out by the learned Judge, when this 
Court said in Ex. J that it would be 
open to the Sub-Judge to consider 
whether any change should be made in 
the management, it meant not the 
management of the Court of Wards, but 
the management before the Court of 
Wards —the management by both the 
trustees. The effect of this is that on 
the termination of the Court of Wards’ 
management the previous state of affairs 
revived and Mailiseri illom became 
restore! to its previously existing rights. 

In this view of the case the objection 
to the Namburi’s suit as one under S. 73 
of the Act, and as involving the appoint¬ 
ment of a new trustee for whioh the 
Court has no power in a suit under 
S 63, does not arise. He is entitled as 
a trustee to sue under S. 63 (4) to have 
the scheme settled by the Board which 
ignore his rights so amended as to pro¬ 
vide for them. The Board itself*does 
not object to this and the worshippers 
also do not object. The main ground 
of appeal 211 therefore fails. The only 
matter left in it is whether the conse¬ 
quential amendments made by the 
learned Judge to the scheme are suit¬ 
able. It is convenient to deal with this 
natter separately. 

We snail deal now with the major 
objections and suggestions of the several 
parties before the Court to the scheme 
settled by the learned Judge. The 
minor objections can be dealt with in 
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finally passing the draft scheme on the 
footing of our conclusions. 

Objections and suggestions of the 
appellant (l).—Objection is taken to the 
manner of appointing the manager on 
the ground that it will in practice vest 
the real power of appointment in the 
Board and not in the trustees whose 
nomina ion the Board is empowered to 
veto. The procedure of the Zimorin sub¬ 
mitting three successive names in three 
months to the Board is also criticized 
as cumbrous and likely only to result 
in much needless waste of time. Taking 
the scheme as a whole the learned Judge, 
while not acceding to the request of 
the Boird and the worshippers to add 
new trustees as in his view the Court 
hid no power to do so in a suit brought 
under S. 63, produced almost the same 
effect by taking the appointment of the 
manager, the chief executive officer, 
out of the hands of trustees. The elabo¬ 
rate procedure prescribed in Cl. 3 of 
the scheme of the Zamorin sending 
nominations to the Board, their consult¬ 
ing the Namburi and on the Board's dis¬ 
approval of the nominated person itself 
calling for two more nominations one 
after the other after the interval of a 
month each time, and after all this the 
Board choosing its own man, really puts 
the appointment into the hands of the 
Board, and if we intended to uphold 
that principle we should adopt the more 
simple and direct method of empowering 
the Board to make the appointment in 
the first instance. 

But we think the principle wrong. The 
duties and powers of trutees are generally 
laid down under S. 40 of the Act. The 
provisions of the other sections in Ch. 4 
of the Act, which applies to all religious 
endowments impose specific duties on 
trustees and confer specific powers on 
the Board in respect of all religious 
endowments. Ch 5 relates to ordinary 
temples and Ch. 6 to mutts and excepted 
tomples like Guruvayur. .The policy, 
of the Act, as seen from a comparison 
of these chapters, is to place mutts 
and excepted temples iu normal condi-' 
tions under much less direct and detailed! 
interference from the Board in matters, 
of internal management than ordinary 
temples. This does not mean that in 
cases of proved mismanagement or in¬ 
capacity or in the imperative interests of 
future good government, such inter- 



1931 Manavikrama v. Thattamangalath Madras 333 


Iference may not have to be provided for 
in a scheme. But in the absence of such 
special grounds we conceive that the pro¬ 
per aim in a scheme of administration for 
an excepted temple is to leave the inter¬ 
nal management as much as possible to 
the trustees providing only such safe¬ 
guards as are sufficient to prevent grave 
misgovernment and to make the power 
of superintendence of the Board effective. 

There is absolutely no evidence in the 
case of any previous mismanagement by 
the present trustees in this case for the 
very good reason that for 12 years ending 
September 1927 the temple was in the 
hands of the Court of Wards. A scheme 
was settled by the Board on 3rd Novem¬ 
ber 1928 leaving the power of appointing 
the manager to the existing trustee who 
was to consult the Board about it. These 
suits were filed within six months after¬ 
wards. The learned advocate for the 
worshippers complained that the learned 
Judge had shut out evidence of mis¬ 
management. But the evidence which 
the learned Judge considered irrelevant 
and so excluded was not evidence of mis¬ 
management before the date of the 
scheme but of evidence that the scheme 
had not worked sasisfactorily. We con¬ 
sider that the learned Judge’s opinion 
that in a suit under S. 63 for the modifi¬ 
cation of a scheme evidence to show how 
the scheme worked, is inadmissible is 
wrong. Obviously the need to amend a 
scheme may arise as much from the fact 
that it does not work or has not been 
worked properly as from previously exist¬ 
ing facts such as mismanagement. But 
we consider that this defect does not 
affect the case seriously because we agree 
with the learned Judge that the evidence 
which was intended to be offered and 
which the Board has by separate petition 
requested this Court to admit in appeal 
was not of great moment in the question 
of power of appointing the manager, but 
relates to suggested improvements in 
lighting, sanitation, custody of records 
and the like. There being thus no ques¬ 
tion of mismanagement, we think it 
appropriate that the appointment of 
manager should be with the trustees who 
are the persons really responsible. It is 
argued that Mr. Venkatarama Sastriar 
in the lower Court said that he did not 
object to a provision for the appointment 
being made with the previous consent of 
the Board. But having regard to the 


elaborate provisions found necessary by 
the learned Judge in the attempt to re¬ 
concile that consent with any real free¬ 
dom of choice in the trustees which ends, 
as it mu9t, in the Board .really making 
the appointment, we think it proper to 
abandon the attempt and to give the 
power of appointment to the trustees 
themselves to be exercised as between 
themselves in the manner provided by 
the agreement, Ex. 1, after consultation 
with the Board. 

We think the term of two years fixed 
by the scheme too short as it will fail to 
attract desirable persons and it is neces¬ 
sary to give moie time for a new man to 
become proficient in his work. We fix the 
term as five years. The pay should, we 
think, be Rs. 200-10 250 ; the man if re¬ 
appointed to start on the salary he had 
beiore re-appointment. The minimum 
qualification for appointment will also be 
prescribed by requiring that candidates 
must be at least holders of the B. A. 
degree of the Madras or any other recog¬ 
nized University in India and must 
possess expoiience of office management 
and knowledge of accounts unless the 
person appointed is a retired Government 
official who has held permanent office 
drawing a pay of not less than Rs. 250. 
Every appointment must be made after 
calling for applications^y public, adver¬ 
tisement. 

The trustees will make rules prescrib¬ 
ing the duties and powers of the manager 
in detail and submit them to the Board, 
and on failure of the trustees to do so in 
three months the Board will itself make 
such rules. 

The powers of punishment and dismis¬ 
sal of the manager must be exercised by 
the trustees on the lines indicated in the 
agreement Ex. 1 as far as it goes and in 
matters not therein provided by the 
Zamorin in consultation with the Malli- 
seri Namhuri, the decision of the 
Z am or in to prevail in case of disagree¬ 
ment. 

We understand that the manager who 
was in office when these suits began has 
been dispensed with by the appellant and 
that there is now an appeal pending 
before the Boaid by the manager. We 
do not wish in any way to interfere with 
the merits of that appeal, but we think it 
desirable that the appointments under 
this scheme should start independently of 
the result of it and therefore direct that. 


/ 
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without prejudice to the appeil the term 
■of that manager should terminate at the 
ond of t'.vo years from his appointment 
which we understand expires in Novem¬ 
ber 1930. The trustees will make ar¬ 
rangements for a fresh appointment fro n 
that date. 

Objections and suggestions of the Mai - 
liseri Namburi. His position as co-ura- 
lan having been upheld by the lover 
Court and by us, his chief concern 
in this part of the case -has been to 
secure that his rights are practically 
preserved and given effect to in the 
scheme. The declaration contained in 
Cl. (l) of the scheme, as framed by the 
Judge, fully achieves this in theory. But 
his learned advocate has pointed out that 
some of the other clauses do not recog¬ 
nize his right to participate in the acts 
of the trustees in all of which he claims 
an equal right with the Zaraorin. So far 
as his complaints relate to matters which 
are not specifically provided for in the. 
agreement the two trustees must act 
together and the provisions in the scheme 
must be so drawn as to recognize this 
but so as to prevent a dead-lock in case 
of disagreement. 

Objections and Suggestions of the Board 
and the Worshippers .—These may be 
dealt with together as the most im¬ 
portant of them which relates to the 
appointment of new trustees cr asso¬ 
ciates to the hereditary trustees, is 
common. Both the hereditary trus¬ 
tees naturally object to this proposal. 
The learned Judge did not appoint new 
trustees as he held that he had no power 
to do so in a suit under S. 63, para 36, 
and he declined to associate other persons 
with the trustees in the administration 
as contemplated by S. 63 (2) for the 
reason that it would probably lead to 
friction which would probably wreck the 
scheme, para 57. The ground on which 
the proposal for additional trustees or 
associates was made is, as the Judge puts 
it, that the public has been dissatisfiel 
with the management of the temple and 
that there is a considerable body of 
Reeling that the administration of the 
temple should not be left solely in the 
hands of hereditary trustees. 

The question whether the Board in 
■framing a scheme under S. 63 or the 
Court in a suit to amend a scheme so 
framed has the power to appoint new 
trustees in an excepted temple in view 
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of S 73 of the Act which lays down that 
a suit under that section must be brought 
for appointing or removing the trustee of 
an excepted temple has been argued at 
some length. It i< not necessary for us 
to express any opinion on these points in 
the view we take of the undesirability 
of exercising the power even if it exists. 
The Board itself did not exercise the 
power of appointing additional trustees 
in this case and therefore the question 
whether such power, if exercised would 
have been valid does not arise at all. 
So far as the Court is concerned the 
question does not arise as we do not 
think this a fit case to appoint new trus¬ 
tees for the reasons already mentioned in 
dealing with the appointment of the 
manager. The same remark applies to 
the appointment of persons or a separate 
body to associate with the hereditary 
trustees in the management. The power 
to do this in the case of excepted temples 
is not expressly conferred on the Board 
by any provision of the Act. But it is 
argued that it is implied by the language 
of S. 63 (2) which applies to mutts. 
Assuming that it is to,be so implied, the 
Board which is so empowered has not 
exercised the power and no question 
arises whether the Board would have 
been entitled to exercise the power in the 
case of this temple So far as the Court 
is concerned we agree with the learned 
Judge that such a step would only lead to 
friction and would wreck the scheme. We 
may add that as at present advised we do 
not see any difference between the legal 
position of persons or bodies to be asso¬ 
ciated in the administration with here¬ 
ditary trustees and those trustees them¬ 
selves although it may be permissible to 
entrust them with specific duties or 
departments of the administration. Qua 
the duties entrusted to them, they would 
be subject to the same duties and possess 
the same powers as trustees. We see no 
ground 'at present to complicate the 
machinery of the administration in the 
way suggested. 

The opening of the bhandarams has 
been made a point of complaint by the 
worshippers. There was no evidence 
whatever that the trustees or temple 
officials have been guilty of any malprac¬ 
tices during or after the counting. In 
this, as in other matters, the complaints 
appear to be due to suspicion engendered 
of the feeling that the administration 
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should nob be left in the hands of here¬ 
ditary trustees. We are bound to say 
"that we have not found any justification 
for this suspicion in the case at any rate 
of the bhandarams. The directions of 
the learned Judge in this matter must 
therefore be simplified. It is not neces¬ 
sary, for the Inspector of the Board to 
have a key bub the manager, the respon¬ 
sible official on the spot, must have one. 
Notice to individual worshippers is not 
necessary but a public notice of the open¬ 
ing may be put up. Those who care to 
attend may do so, and any two of them 
will attest the formal entries. The open¬ 
ing may take place on fixed occasions a 
certain number of days before and after 
each of the two principal festivals Eka- 
dasi and Vaisakham when offerings are 
largely received. 

All available surplus should bo inves¬ 
ted. But all mortgages and purchase of 
land and investments in non-trustee secu¬ 
rities must have the previous sanction of 
the Board. All investments should be 
reported to the Board and should be in 
thp name of both the trustees as such. 
All title-deeds and valuables shall be 
kept in a safe place in the Devaswom 
premises. 

The other matters dealt with in the 
Judge’s scheme ware not objected to. 

The parties will file in Court drafts 
embodying the above modifications in 
two weeks and they will furnish to the 
other parties copies of each other’s 
•drafts three days before the next hearing. 
The appeals will stand adjourned for 
final orders to 3rd November for being 
spoken to on the questions of the appoint¬ 
ment of a treasurer. 

These appeals and the memorandum of 
objections coming on for being spoken to 
the Court delivered the following: 

Judgment, Final scheme has been 
•drawn up and passed today. Costs of all 
parties in Appeal 2L2 of 1930, will come 
out of the estate, Rs. 500 each to the 

l? U i r i^ ar ^ eS ' Zamorin Raja defendant 2 
Malhseri Illom defendant 1, Hindu Reli¬ 
gious Endowments Board and plaintiffs. 

M r n 0 o<l VI « 6 ho cosfc9 iu A PPeal No. 211 
•of lydO. No orders are necessary on the 
memos of objections. Defendant 2 (Zamo- 
rm Raja) will get costs of printing out of 
the estate on presentation of vouchers 
-accepted by the Deputy Registrar. 

P.R.S./b.V. Order accordingly , 


^v. i. i\. 130 1 iviaaras 
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Beasley, C. J. and Curgenven, J. 

Ramanathan Chetti and others —Plain¬ 
tiffs—Appellants. 

v. 

Delhi Badaha Tevar and others —De¬ 
fendants—Respondents. 

Appeal No. 403 of 1924, Decided on 
11th February 1930, from decree of Sub- 
Judge. Ramnad, D/- 17th January 1924. 

(a) Contract Act, S. 16— Gosha ' lad ies — 

Evidence of execution must be certain — 
Pardanashin ladies. , 

Where executants to a document are gosba 
ladies, evidence of their having signed the docu¬ 
ment should be clear beyond reasonable doubt. 

(b) Registration Act, S. 28-SmLn iten^f 

property not belonging to mortgagor in¬ 
cluded in mortgage—Registration is valid 
unless there is proof of collusion. 

There should he the strongest possible evidence 
of tho fact tint there was collusion between the 
mortgagors and the mortgagees before tho mort¬ 
gagees can be deprived of the mortgage amount 
owing under the mortgige by reason of its regis¬ 
tration being invalid beeause of tho inclusion of 
a small item of property not belonging to the 
mortgagors. It is not a question of negligence 
but of fraud and the burden of proving this lies 
upon the party alleging it. (P 339 q 

(c) Transfer of Property Act, S. 3 (as 
amended in 1327)— Attestation. 

Where in the registration endorsement there 

is no statement to the effect that the identifying 
witnesses signed tho document in the presence 
of the admitting executants, and there is no 
other ovidence to prove this fact, the Court is 
not justified in dnwing an inference thvt the 
document was properly attested : A I R 19-23 
Cal. 154 and .4 I.R. 1929 Mad. 1 (F.D.), Rtf. 

[P 338 C 2 ; P 339 C 1] 

Advocate-General, V. Rajagopala Aiyar 
and 2. V. Ramiah — for Appellants. 

S. Varadachariar and T. M. Iiama - 
swami Ayyar— for Respondents. 

Judgment.-Tho suit is to recover 
from defendants 1 to 3 the sum of 
Rs. 49,982-3-2 due on a mortgage execu¬ 
ted by defendant 1 for himself and 
as guardian of his son since deceased, 
defendant 2, and Vengu Nachiar who is 
also dead. The other respondents are 
subsequent mortgagees. The mortgage 
is dated 20th January 1902 and was for 
a consideration of Rs. 7,500 payable 
within six years with compound interest 
at 1 per cent per mensem with ten 
months rests, and in default on demand 
with compound interest at the same rate 
with ten months rests. It is alleged 
that the debt was contracted for the 
expenses of a suit, O. S. No. 18 of 1901, 
on the file of the Sub-Court, East Madura* 
for household expenses and for dischargl 
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ing prior sundry debts. There are two 
items of property recited in the mortgage 
deed and item 1 is alleged to be¬ 
long to defendant 2, but under the 
decree in the before-mentioned suit 
defendant 2 and the late Vengu Nachiar 
are each entitled to a quarter share. 
The plaintiffs, who are the appellants in 
this appeal, are content with a decree 
being passed against the half-share in 
that item, that is to say the defendant 2’s 
quarter-share and Vengu Nachiar’s quar¬ 
ter-share. 

In the lower Court defendant 1 ad¬ 
mitted execution of the mortgage bond, 
but denied that he had any interest in 
the mortgaged property, and alleged that 
the suit as against him was barred by 
lirmtation. Defendant 2 is a gosha 
lady. The defences raised were that 
the mortgage deed was not properly exe¬ 
cuted; that two of the executants, defen¬ 
dant 2 and Vengu Nachiar, being gosha 
ladies, had no knowledge of the contents 
of the deed, that it was not properly 
attested and that it was not validly, 
registered. The defence also disputed 
the plaintiffs’ claims to be entitled to a 
half-share in item 1, it being alleged 
that if the bond was good all that the 
plaintiffs would be entitled to was a 
quarter share. It was also alleged that 
there was no consideration for the deed. 

A short statement of the facts is 
necessary. The late Zamindar of Siva- 
ganga having made a gift rf Tiruvottiyur 
village and four other villages, namely 
Pandugudi, Uruvatti, Koothanur and 
Pilar, and also the village of Vaniyan- 
kudi, to his wife Rakku Nachiar however 
looked after the village of Timvottiyur. 
Rakku Nachiar died in 1892 and it ap¬ 
pears that after her death the late 
Zamindar put forward the plea that 
these villages were henami in Rakku 
Nachiar’s name and not her stridhanam 
property Then it appears that it was 
agreed that the Zamindar was during 
his lifetime to retain his interests in the 
property and that after his death it was 
to be distributed amongst the four 
daughters. Under this arrangement the 
village of Tiruvottiyur was to go to 
Boothaka Nachiar. He continued in 
possession of the property until his death 
in 1890, and immediately after his death 
his eldest daughter Vengu Nachiar took 
possession of Tiruvottiyur. Sun^ara 
Nachiar, another daughter, then filed a 


suit claiming exclusive right to all the 
properties. In the written statement 
filed in that suit Boothaka Nachiar and 
Vengu Nachiar pleaded the beforemen- 
tioned arrangement. In order to finance 
that litigation and for other expenses the 
suit mortgage is alleged to have been 
executed. This suit was compromised 
on 10th March 1902 and as .result of that 
compromise the four daughters agreed to 
divide the properties equally. 

The chief points for consideration in 
this appeal are whether the document 
was properly attested and whether it 
was validly registered. The document 
is Ex. B and there were five witnesses 
to the document, namely Venkatachalam 
Chetty who is now dead; Subbayyan, 
P. W. 4; Ramaswami Ayyar now dead; 
Rama Rao, the writer of the document, 
P. W. 3; and Kaleeswara Ayyar who was 
not called as a witness. The learned 
Subordinate Judge does not believe the 
evidence of P. Ws. 3 and 4 and reject it 
as being entirely unreliable. The gosha 
ladies are said by these witnesses to 
have been behind the purdah, but P.W. S t 
says that ho was near the curtain and 
saw the ladies sign the document as there 
was a small space of two or three inches 
between the lower extremity of the cur¬ 
tain and the floor. He wa- sitting about 
six or seven feet from the entrance step, 
and obviou.-ly, without bending his head, 
could not have seen anything that went 
on behind the curtain. However that 
difficulty is got over by the witness as 
he states that he bent his head a little 
in order to 9ee- what was being done 
behind the curtain, and was able to see 
the ladies sign. P. W. 4’s evidence is to 
the same effect as that of P. W. 3. The 
learned Subordinate Judge thinks that 
this evidence, besides being difficult to 
believe, was introduced in order to fulfil 
the requirements laid down by the Privy 
Council in Shamil Pattar v. Abdul Kha- 
dir Ravulhan (1). There it was held, 
affirming the decision of the Madras High 
Court, that attestation of a mortgage 
deed within the meaning of S. 55, T. P- 
Act (4 of 1882) must be made by the 
witnesses signing their names after seeing 
the actual execution of the deed, and 
that mere acknowledgment of his signa¬ 
ture by the executant is not sufficient. 
The suit mortgage d*-ed was executed 

~(T/ [1912] 35 MadTtf07=I»9l7A. 218=16 1. C. 

250 (P.C.) 
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in the year 1902, ten years before the 
decision of the Frivy Connoil in the 
before-mentioned case. Up to that time 
attestation according to that strict inter¬ 
pretation by the Privy Council was not 
ordinarily had. I agree with the learned 
Subordinate Judge that the evidence of 
these two witnesses is unreliable on this 
point and should be rejected. Therefore 
the two ladies being gosha ladies the evi¬ 
dence of their having signed the docu¬ 
ment should be clear beyond reasonable 
doubt. The Advocate General however 
contends that it is probable that the 
ladies did properly execute the document 
as they could read and write and were 
therefore fully capable of understanding 
what the document was about, and they 
have never until the present suit repudi¬ 
ated this mortgage. He refers also to 
Bx. D. That is a document executed in 
favour of one Annamalai Chettiyar. 
There were six executants to that docu¬ 
ment including Delhi Batcha, the husband 
of both Vengu Nachiar and Boothaka 
Nachiar, Vengu Nachiar herself and 
Boothaka Nachiar herself. This docu¬ 
ment is dated 14th March 1903 and in 
it the suit mortgage is set out. 

In 1914 Vengu Nachiar wrote a letter, 
Ex. P, through a vakil to plaintiff Is 
brother relating to an appeal to the 
Privy Council and for the purpose of get¬ 
ting all the mortgagees, including plain¬ 
tiff 1 s brother, to finance that appeal. 
This letter was written about four years 
before the present suit was filed, and 
this, the Advocate-General argues, shows 
that the suit mortgage was recognized by 
Vencu Nachiar. Then there is Ex. H, the 
judgment in a suit filed by the Court of 
Wards af'er the death of the Raja claim¬ 
ing the property on behalf of the present 
Raja. In that suit the plaintiffs were 
rnado party defendants as mortgagees and 
Boothaka Nachiar and Vongu Nachiar 
wcro also defendants, and it is argued that 
as Vengu Nachiar and Boothaka Nachiar 
did not raise any contention in that suit 
that the appellants here were not mort¬ 
gagees, they must be taken to have ac¬ 
cepted the position. All the arguments 
of the Advocate-General based upon the 
conduct of thesegosha ladies subsequent 
to the suit mortgage lose much of their 
force by reason of the fact that the ladies 
are gosha and -there is no satisfactory 
evidence that they knew anything more 
about the documents in the proceedings 
1931 M/43 & 44 
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referred to than they did about the suit 
mortgage. It is however contended that 
by reason of S. 2, T. P. (Amendment) Act 
of 1926, the requirements as regards due 
attestation of a document required to be 
registered are satisfied in this case be¬ 
cause the endorsements made by the 
Sub-Registrar, S-vaganga, show that the 
execution of the mortgage deed was ad¬ 
mitted by defendant 1 \ engu Nachiar 
and Boothaka Nachiar, and that those ad¬ 
missions were witnessed by the two wit¬ 
nesses whose names are set out at the 
foot of the document. S. 2, T. P. (Amend¬ 
ment) Act of 1926, states that 

attested, in relation to an instrument, means 
attested by two or more witnesses each ol whom 
Ins seen the executant sign or aftix his mark to 
the instrument, or his seen some other person 
sign the instrument in the presence and by the 
direction of the executant, or has received from 
the executant a personal acknowledgment of his 
signature or mark, or of the signature of such 
other p rson. and each of whom his signed the 
instrument in the presence of the executant; 
but it shall not bo necessary that more than one 
of such witnesses shall have been present at the 
same time, and no particular form of attesta¬ 
tion shall be necessary.” 

From this it is argued that all the re¬ 
quirements of this section have been 
fulfilled and that not only did Vengu 
Nachiar and Boothaka Nachiar admit the 
execution of the mortgage deed, but that 
they did so in the presonce of two wit¬ 
nesses. It is further contended that it is 
not necessary to examine the Sub-Regis¬ 
trar as his endorsement is presumed to be 
correct and that the burden of proving 
that his endorsement is incorrect is cast 
upon the other side. In this connexion 
lindha Mohan Dutt v. Nripendranath 
Handy (2), was referred to. In that case 
it was held that judicial notice should be 
taken of the endorsement of the Sub- 
Registrar and his signature. In that case 
there were two wit nesses to the mortgage 
deed whose names appeared as attesting 
witnesses. In the registration office the 
mortgagor acknowledged execution of the 
deed before the Sub-Registrar, and the 
endorsement of the Sub-Registrar was to 
the effect that execution was admitted 
by the mortgagor. It was held that the 
acknowledgment before the Sub-Registrar 
and the signature below the endorsement 
on the deed amounted to sufficient attes¬ 
tation within the meaning of S. 3, T. P. 
Act, as amended by the Amendment Act 
27 of 1926. 


(•2) A.I.R. 1928 Oft]. 154=105 I.C. 422. 
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From a reading of the facts of the case 
it appears that the admission of the exe¬ 
cution of the document was made to the 
Sub-Registrar only and he therefore was 
the only witness to that admission. The 
Calcutta High Court therefore considered 
that the endorsement by the Sub-Regis¬ 
trar, that the admission had been made 
in his presence, was sufficient compliance 
with the provisions of the Transfer of 
Property Act (Amendment) Act, and must 
be taken as being correct. But according 
to S. 2, T. P. (Amendment) Act, there 
must be two witnesses to the admission 
by the executant although they need not 
both bo present at the same time. It is 
contended by the Advocate-General that 
his argument is supported by a decision 
of a Full Bench of this Court in Veerappa 
Chettiar v. Subroviania, Ayyar (3). 

It was there held that Acts 27 of 1926, 
10 of 1927 and 12 of 1927, relating to the 
attestation of certain documents, are 
retrospective in their nature, so as to 
apply to documents executed on a date 
prior to their coming into force, and fur¬ 
ther that the signatures of the register¬ 
ing officer and of the identifying wit¬ 
nesses affixed to the registration endorse¬ 
ment under Ss. 58 and 59, Registration 
Act (16 of 1908), are a sufficient attesta¬ 
tion within the meaning of S. 59, T. P. 
Act, and its amending Acts. This case 
originally came before a Bench consisting 
of the late Sir Murray Coutts-Trotter, J., 
and Srinivasa Iyengar, J., and they passed 
an order calling for findings on the three 
following matters: 

“1 Whether the Sub-Registrar who registered 
the instrument Ex. A in the case, made his 
signature in the registration endorsement re¬ 
ferring to the admission of execution by the 
executants of the document, in the presence of 
the executants? 2. Whether the witnesses who 
identified the executants before the Sub-Regis¬ 
trar were present when such admission of exe¬ 
cution was made by the executant ? and 8. 
Whether they or either of them made their sig¬ 
nature in the presence of the executants ?” 

In compliance with this order the Sub¬ 
ordinate Judge sent up the following find¬ 
ings. On issue 1 he found that the Sub- 
Registrar who registered- Ex. A made his 
signature in the registration endorsement 
referring to the admission of the execu¬ 
tion by the executants of the document in 
the presence of the executants ; on issue 
2 he found that the witnesses who iden¬ 
tified the executantsjofJ Sx. A before th e 
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Sub-Registrar were present when the ad¬ 
mission of execution of that document 
was made by the executants ; and on 
issue 3, he found that both the identify¬ 
ing witnesses made their signatures in 
the presence of the executants of Ex. A. 
On these findings a .reference was made 
to a Full Bench which answered the 
questions referred to it in the manner al¬ 
ready stated. In my view, this case does 
not assist the appellants because, accord¬ 
ing to the findings of the • Subordinate 
Judge in that case, the provisions of S. 2, 
T. P. (Amendment) Act, were strictly 
complied with. The difficulty with which 
the appellants are faced here is that 
there is no evidence on the face of the 
document to show that the signatures of 
both or either of the witnesses to the ad¬ 
mission of execution by Vengu Nachiar 
and Boothaka Nachiar were affixed to the 
document in the presence of the admitting 
executants. That is what is required by 
the law and what was in fact actually 
done in the Full Bench case. All that 
appears from the endorsement of the Sub- 
Registrar is that two witnesses were exa¬ 
mined and both of them being ladies of 
course were able to go behind the pur¬ 
dah. 

The particulars endorsed on the mort¬ 
gage bond are those required by Ss. 5S 
and 59, Registration Act. S. 58 requires 
that there shall be endorsed the following 
particulars, namely the signature and 
admission of every person admitting the 
execution of the document, the signatuie 
and admission of every person examined in 
reference to such document under the 
provisions of the Act and any payment of 
money or delivery of goods made in the 
presence of the registering officer or any 
admission of receipt of consideration 
made in his presence ; and S. 59 requires 
that the registering officer shall affix the 
date and his signature to all endorse¬ 
ments made under Ss. 52 to 58 relating 
to the same document and made in his 
presence on the same day. But, as I have 
already stated, there is no evidence to 
show that there was sufficient attestation 
within the meaning of S. 59, T. P. Act, 
and its amending Acts. There is no en¬ 
dorsement to the effect that the two wit 
nesses signed the document in the pre¬ 
sence of the two admitting executants. 
Nevertheless we are asked to infer that 
they must have done so. If the Sub- 
Registrar could have been called as a 
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witness in the Court below he might have 
jbean able to clear up the matter. It is 
(pointed out that it was impossible or at 
the least very difficult to call him having 
j regard to the fact that his whereabouts 
are not known after this lapse of time. 
jThat of course is quite true but it does 
not seem to me to be a reason for draw¬ 
ing any inference in his absence of proper 
iatte9tation of the document, and I must 
therefore hold that it has not been pro¬ 
perly attested. 

In view of the above findings, it is not 
necessary to deal with any of the other 
defences raised in the suit but neverthe¬ 
less I propose to deal with them though 
very briefly. With regard to the defence 
that the suit mortgage deed was not 
validly registered, it is based upon the' 
inclusion in the suit mortgage of item 2. 
This, it is alleged, did not belong to de¬ 
fendant 1 but was sold a way by defen¬ 
dant 1 s father. This is clearly supported 
by Ex. 3 which is a sale-deed executed by 
Kulandaiswami Thevar, the father of 
defendant 1 to Annamalai Chettiar, and 
hom which it appears that this item was 
sold in full settlement of the amount due 
under the decree in Regular Suit No. 27 of 
1898 on the file of the Sub-Court of East 
Madura. It is dated 5th December 1898. 
This same property was. subsequently 
under Ex. 2 sold by Annamalai Chettiar 
to Pichama Nachiar, the daughter of de¬ 
fendant i’s brother Udayanaswami. The 
appellants contend that the transactions 
evidenced by the exhibits were benami 
transactions and that defendant l’s father 
still had a title to the property. On this 
point the case does not seem to me to pre¬ 
sent any difficulty whatever. I seeno reason 
whatever for supposing that the sale of 
the property by defendant l’s father to 
Annamalai Chettiar which was some four 
years before the suit mortgage was a 
benami transaction, and this is supported 
ry fch e subsequent disposal of it to Pich- 
jama Nachiar.. Defendant 1 had no title 
fto item 2. This however does not dispose 
•of the respondent's contention that its 

Kr m * he suifc mor fcgage deed ren- 
•ders the mortgage invalid. This seems to 

Une to depend upon whether it was in- 

cluded m the deed for the purpose of 

Uwc; m , lfcfc l ln fi a fl * ai i d Upon fche r0 gistration 
laws and the mortgagees were parties to 

that fraud. If the property had been 
nonexistent, then it is clear that its in¬ 
clusion would invalidate the mortgage. 


But to argue that because defendant 1 
had no title to it the mortgage is invalid 
is a totally different matter. The learned 
Subordinate Judge thinks that item 2 was 
inserted in order to enable the document 
to be registered in Sivaganga itself which 
is probable, and ho says that there is no 
evidence in the case that the plaintiffs’ 
father who took the suit mortgage ascer¬ 
tained after enquiry whether defendant 
l’s father had any right to the property. 
I do not think that that is the correct 
test to apply. In my view, there should 
be the strongest possible evidence of the 
fact that there was collusion between the 
mortgagors and the mortgagees before 
the mortgagees can bo deprived of the 
mortgage amount owing under the mort¬ 
gage by reason of its registration being 
invalid because of the inclusion of a 
small item of property not belonging to 
the mortgagors. The penalty is a very 
heavy one and I can see no evidence at' 
all here that the appellants’ father had 
any reason to suppose that defendant 1 
had no title to the property. The appel¬ 
lants in fact did not carry through the 
transaction and it is nob enough to say 
that he omitted to ascertain whether de¬ 
fendant 1 had a good title. It is nob a 
question of negligence but of fraud and 
the burden of proving this lies upon the 
respondents. Defendant 1 who could 
have given evidence as to this was nob 
examined as a witness in the case. I 
must hold therefore that the registration 
of the suit mortgage deed was not invalid 
on that account. With regard to the 
plea that there was no consideration on 
the mortgage although it is not one thafc 
need be decided now in view of the find¬ 
ings that the mortgage deed was not pro¬ 
perly attested, I cannot see any grounds 
for upholding the respondent’s contention 
that no consideration passed. In the 
circumstances it is not necessary to go 
into the question as to whether the ap¬ 
pellants would be entitled to a half-share 
of the property or only a quarter. For 
the reasons already stated this appeal 
must be dismissed with costs through¬ 
out. 

P.R.S./k.n. Appeal dismissed. 
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Wallace and Pandalai, JJ. 

V. S. Lakshmana Ayyar and others — 
Plaintiffs—Appellants. 

v. 

R. S. Nayudu and others — Defen¬ 
dants—Respondents. 

Appeal No. 191 of 1930, Decided on 
20th November 1930, against decree 
of Dist. Judge, Madura, D/- 25 th 
March 1930. 

(a) Religious Endowments Act (1925), 
Ss. 79 (1), 16 and 5—Committee established 
under Act of 1863, and in existence at 
commencement of Act of 1925, is a com¬ 
mittee constituted under S. 16 and within 
definition of S. 5 — Under S. 16 Local 
Government can abolish such a committee. 

Section 79 (1*) means that any committee 
established under the Act of 1863, and in exis¬ 
tence at the commencement of the Act of'1925, 
is to bo regarded by the law as if it were one 
constituted under the Act of 1925 and therefore 
is a committee which comes within the defini¬ 
tion of “ committee ” under S. 5. S. 16 gives 
the Local Government power to vary or abolish 
such a committee. What both the sections 
really mean is that the Local Government takes 
power if it thinks fit . to abolish the old com¬ 
mittees under the Act of 1863 and put, in their 
place, now committees under the Act of 1925 
and that for the transitory period Sch. 3 is to be 
in operation. [P 311 C 2, P 342 C 1] 

(b) Religious Endowments Act (1927), 
Ss. 20 (1) (a), 21 and 22 — Strength of 
committee constituted under Act of 1863 
interfered with and varied—This is valid 
under S. 20 (1) (c) and (a). 

Where the strength of a certain Devasthan 
Committeo constituted under the Act of 1863 is 
varied by certain Government notifications pur¬ 
porting to interfere with and vary the constitu¬ 
tion of that committeo under the Act of 1927 it 
means that it was abolished by one of the notifi¬ 
cations validly under S. 20 (1) (o) and was re¬ 
constituted validly under a subsequent notifica¬ 
tion under S. 20 (l) (a) of the Act of 1927. 

[P 342 G 1] 

K. V. Krishnaswamy Ayyar and T. M. 
liamasioami Ayyar —for Appellants. 

K. Rajah Ayyar, V. Ramaswami Ayyar 
and V. Ratnam —for Respondents. 


Judgment.—The suit from which this 
appeal is presented was by representa¬ 
tive worshippers of tho Madura Devas- 
thanam against the ten members of the 
Madura etc. Devasthanams Committee, 
defendants 1 to 10, and the Secretary of 
State, defendant 11, for a declaration 
that tho appointment by defendant 11of 
defendants 1 to 10 as members of that 
committeo is illegal and invalid because 
defendant 11 has no power to modify the 
scheme for these Devasthanams framed 
by the District Court of Madura in O. S. 4 


of 1922, and for an injunction restraining 
defendants 1 to 10 from interfering with 
the management of the suit devastha¬ 
nams. The District Court dismissed the- 
suit and the plaintiffs appeal. 

In O. S. 4 of 1922, which was a suit 
under S. 92, Civil P. C., the District 
Court, in its decree dated 12th April 1924, 
framed a scheme for the better adminis¬ 
tration of the suit devasthanams, ap¬ 
pointing a committee of five members to 
be known as the Madura etc. Devastha¬ 
nams Committee. The District Court 
decree was slightly modified by the High 
Court on appeal on 31st July 1925. It 
appears from the judgment in that suit, 
and is otherwise admitted, that on tho 
date of that scheme there was already 
in existence a committee of five members 
known as the Madura, etc. Devasthanams 
Committee constituted and appointed 
under Act 20 of 1863. The District Court 
in its scheme seems to have adopted that 
committee as the committee appointed 
under its scheme. This explains what 
was at first a rather puzzling feature, 
namely that the District Court’s scheme ' 
provided no way of filling up vacancies 
in the scheme committee. We take it 
that that was because the committee was 
really one constituted under Act 20 of 
1863 and vacancies would therefore be 
filled up in the manner provided by that 
Act. Subsequent to the passing of Madras 
Acts 1 of 1925 and 2 of 1927 the Local 
Government by several notifications pur¬ 
ported to interfere with and vary the 
constitution of the Madura, etc., Devas¬ 
thanams Committee. Ex. B is a notifi¬ 
cation of 1st February 1927 under S. 16 
(1) (b), Act 1 of 1925, varying the 
strength of the committee and fixing it 
at six members. Ex. B-l dated 21st 
August 1928 is a notification under Ss. 20 
(1) (a), 21 and 22, Madras Act 2 of 
1927, which had by then superseded Act 
1 of 1925, constituting a corami* tee for 
the Madura Meenakshi Sundareswarar, 
etc. Devasthanams and fixing its strength 
at ten and appointing nine out of the ton 
members for a period of one year. 
Ex. B-2 is a notification dated 23rd Octo¬ 
ber 1928 under S. 22, Act 2 of 1927, 
whereunder the Local Government ap¬ 
points the tenth member. Under B-3, a 
notification dated 4th February 1930 
under the proviso to S. 22, the Local 
Government appointed defendants 1 to 
10 as members for one year. 
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Plaintiffs' general contention before us 
is that all variations of the original com¬ 
mittee appointed under Act 20 of 1863 
are ultra vires; that the notifications, B 
to B 3, are therefore illegal; and that 
defendants 1 to 10 are not validly ap¬ 
pointed. The ground on which the plaint 
attack was based in the trial Court was 
that the Local Government's action was 
tantamount to a modification of the Dis¬ 
trict Court’s scheme, which fixed the 
committee at five and provided no method 
of filling up vacancies, and that any such 
modification of the scheme framed by the 
District Court was illegal, and that is 
the point which formed the subject of 
the main issues in the case. But, as the 
argument was developed before us, it ap¬ 
peared to us that such a contention was 
irrelevant since, as we have pointed out, 
the Madura, etc. Devasthanams Com¬ 
mittee was not the creature of tlie Dis¬ 
trict Court’s scheme but owed its being to 
Act 20 of 1863. The plaintiffs have not 
attacked the authority of the Local 
Government to vary the constitution of 
the committee appointed under Act 20 of 
1863, but only its authority to modify a 
scheme of the District Court. Any con¬ 
tention and issue framed, for example 
issues 2 to 4, as to the authority of the 
Local Government to alter the District 
Court's scheme therefore became irrele¬ 
vant, and the parties and the lower Court 
therefore seem to have missed the real 
point when these issues were framed and 
tried. 

The plaintiffs' attack on the commit¬ 
tee s constitution, as set out in issues 2 
to 4, therefore fails as irrelevant. The 
plaintiffs contend however that the gene¬ 
ral language of their plaint and the word¬ 
ing of issue 1 enable them to maintain, 
a.s a purely legal point, the contention 
that, even taking it that the District 
Courts scheme had nothing to do with 
the real points at issue, tlie Govern¬ 
ment notifications were invalid on other 
grounds. We allowed this matter to be 
argued as it seemed to us that such a 
■contention would plausibly come within 
the terms of the plaint case, and it was 
inadvisable to continue the uncertainty 
in which the constitution of the com¬ 
mittee seemed to be involved if it could 
be properly resolved in this case and save 
further litigation thereon. Had our con¬ 
sidered opinion been in favour of the 
plaintiffs, it might have been only fair 


. R. S. NAY CD U Madras 341 

to the defendants to have raised fresh 
issues and to have sent the case down 
for further trial. But as we hold that 
even on the fresh contention the plain¬ 
tiffs have made out no case, we proceed 
to deal at once with that contention. 

Put shortly, it is this : Act 20 of 1863 
was repealed by Act 1 of 1925. To pro¬ 
vide for the transitory period between 
that repeal and the appointment of the 
new committee under Act 1 of 1925 to 
take the place of the old one, S. 79 of 
that Act was enacted which runs : 

“.(1) Every committee established under the 
Religious Endowments Act of 18G3, which is in 
existence at the commencement of this Act 
shall be deemed to hive been duly constituted 
under the provisions of this Act ; (2) In their 

application to the members and Presidents of 
Committees in office at the commencement of 
this Act and the first reconstitution of such 
committees in accordance with this Act, the 
provisions of this Act shill lie read subject to 
the rules contained in Sch. 3. ” 

Tho plaintiffs contend that S. 16, Act 
1 of 1925, which deals with tho constitu¬ 
tion of committees, deals only with com¬ 
mittees appointed under that Act since 
"committee” by definition, S. 5 (2), means 
a committee as constituted under S. 16, 
and S. 79 does not say that a committee 
established under the Religious Endow¬ 
ments Act of 1863 shall be a committee 
constituted under S. 16, but merely that 
it shall be deemed to have been consti¬ 
tuted under Act 1 of 1925. We think 
however that S. 79 (l) means that any 
committee established under the Act of 
1863, in existence at the commencement 
of Act 1 of 1925, is to be regarded by the 
law as if it were one constituted under 
Act 1 of 1925, that is, as if it were ai 
committee constituted under S. 16 of that 
Act* and therefore is a committee which 
comes within the definition of "commit¬ 
tee” under S. 5. S. 16 then gives tho Local 
Government power to vary or abolish 
such a committee. If this interpretation 
is not right, then all the provisions in 
Ch. 3 of the Act regarding the estab¬ 
lishment of temple committee are nuga¬ 
tory, wherever a committee appointod 
under Act 20 of 1863 holds jurisdiction, 
since such a committee would remain 
unassailable and unalterable for ever, it 
being impossible for the Local Govern¬ 
ment to abolish it under Act 20 of 1863 
because that Act itself is now repealed 
and Government has not roserved to it¬ 
self by legislation any power to abolish 
or modify such a committee. Tho scheme 
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of S. 79 with its specific mention in sub- 
S. (2) of the first reconstitution of such 
committees in accordance with this Act,” 
and the real meaning of the section 
obviously are that the Local Government 
takes power if it thinks fit to abolish the 
old committees under Act 20 of 18G3 and 
put, in their place, new committees under 
|Act 1 of 1925, and that for the transitory 
'period Sch. 3 is to be in operation. 
When Act 1 of 1925 was in its turn re¬ 
pealed by Act 2 of 1927, S. 9 (2) then 
took the place of the definition in S. 5 (2) 
of the previous Act, and Ss. 20 and 83 
the place of Ss. 16 and 79, the only 
change in language which is relevant 
here being that for the words 'any such 
committee” in S. 16 (l) (b) and (c) of the 
former Act the words "any committee” 
are inserted in S. 20 (1) (b) and (c), a 
change which, if anything, is in favour 
of giving these words a wider applica¬ 
tion so as to include in them a committee 
"deemed to have been duly constituted” 
under the provisions of that Act. Even 
if we take it that the narrower wording 
of S. 16 (l) (b) and (c) did not empower 
the Local Government to vary or abolish 
the committee under Act 20 of 1863, the 
Local Government did not purport to 
abolish it during the currency of Act 1 
of 1925. The old committee therefore 
continued until it was abolished by noti¬ 
fication, we are told, dated 28th Novem¬ 
ber 1927 and ceased to exist on 1st De¬ 
cember 19*27. Such abolition was under 
Act 2 of 1927 and is justified and valid 
under S. 20 (1) (c) of that Act, and the 
reconstitution of it under notification 
Ex. B, is also valid under sub-S. (l) (a). 

We are bound to say that the strong¬ 
est justification for the plaintiffs’ suit is 
the extraordinary dilatorinoss of *the 
Local Government in giving effect to its 
own legislation Act 1 of 1925 and the 
consequent repeal under it of Act 20 of 
1863 came into force on 27th January 
1925. The transitory provisions of 
Sch. 3, Act 1 of 1925, gave to the Local 
Government three years within which to 
prepare the machinery for the electoral 
method of appointment of the temple 
committee designed under the Act. Not 
until two years after that Act came into 
force did it occur to the Local Govern¬ 
ment to vary the constitution of ihe 
committee of 1863 so as to increase the 
number to six and thus make it conform 
to S. 17, Act 1 of 1925. This was the 


purpose of the notification, Ex. B. Now 
from the date of the High Court - decree 
in appeal from the judgment of the Dis¬ 
trict Court, Madura, in O. S. 2 of 1921, a> 
decree which was passed on 31st July 
1925, and removed three of the then 
members of the committee, there had 
been three vacancies on the committee. 
No steps were taken to have these vacan¬ 
cies filled up until the notification Ex. B 
18 months later. Presumably the com¬ 
mittee was left to function for that 
period with only two members. By a 
notification dated 28th November 1927 
the Local Government at last decided to 
abolish the existing committee from 1st 
December 1927 and it then came to an 
end. 

Beyond that nothing was done 
and no committee was therefore func¬ 
tioning until the date of Ex. B, 21sb 
August 1928, when the new committee of 
ten members was established. Under 
S. 20, Act 2 of 1927, nothing had yet 
been done towards bringing the electoral 
machinery into play. The transitory 
provision of that Act, which had to bo 
resorted to, provided only one year 
from the date of the Act coming into 
force during which these provisions might 
operate. That year expired on 7th- 
February 1928. S. 22 had therefore to 
be resorted to and Ex. B-l is a notifica¬ 
tion under that section, which allows 
the Local Government to make appoint¬ 
ments for one year. That year expired 
on 20th August 1929. No electoral 
machinery was even yet ready. So re¬ 
course was had to fresh legislation and 
Act 1 of 1928 enacted a proviso to S. 22,. 
which came into force on 14th February 

1928. The proviso allows Government 
to make appointments for another year. 
Whether that year is to date from the 
expiry of the one allowed under S. 22, 
which seems reasonable, or wheher it Is 
to date from whatever date the Local 
Government chooses to fix, which does 
not seem reasonable, does not matter in 
this case. One year from 20th August 

1929, brings us to 19th August 1930, and 
the suit was filed on 17th February 1930, 
so that on the date of the filing of the- 
suit defendants 1 to 10 were legally in 
office appointed under the proviso to 
S. 22 by notification Ex. B-3 dated 4tl> 
February 1930. But it will be observed 
that there was another interregnum bet¬ 
ween 20th August 1929 and 4th Febru- 
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ary 1930 when no committee was func¬ 
tioning. We are informed that during 
the periods of interregnum when the 
committee was not functioning a trustee 
appointed by the District Court’s scheme 
was in actual management ; but this 
seems doubtful as the District Court’s 
judgment says that the trustee was re¬ 
moved on 16tli July 1929. Wo have not 
gone further into this question. Such a 
record of dilatoriness appears on the face 
of it indefensible, and is bound to have 
been a source of exasperation to worship¬ 
pers who were not in favour of the Local 
Government nominees or the Local 
Government methods by which these 
nominees attained to their office, and 
who are anxious to exercise the privi¬ 
leges which Act 2 of 1927 was designed 
to confer upon them. However for the 
reasons we have givon it is clear to us 
that the plaintiffs’ suit as framed cannot 
succeed even on the legal ground which 
we have allowed them to raise here, 
since defendants 1 to 10 were on the 
date of suit legally in office under the 
notification, Ex. B-3. It is unnecessary 
to deal with the other matters raised in 
the other issues and we have not had 
those fully argued before us. The appeal 
must therefore be dismissed. As the 
plaintiffs have failed they must pay the 
costs of the contesting defendants. One set 
to contesting defendants 1, 2, 5, 7 to 10 
and one set to defendant 11. Rs. 200 
eaoh set for pleaders’ fee. 

P.R.S./lt.K. Appeal dismissed. 
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Beasley, C. J. and Walsh, J. 

Arumilli Viramma — Appellant. 

v. 

Arumilli Seshamma and another —R 
pondents. 

Civil Misc. Appeal No. 218 of 

and Civil Revn. Petn. No. 868 of 

Decided on 14th November 1930, fr 

SJ?" 0 . 1 Dist. Judge, Bast Godav. 

j, ' , 13 ‘ h November 1929, in Origi, 
Petn. No. 8 d of 1929. 

(a) Deed — Conduction — Executor h 
(1 P D25) U S 22 2 ,mPliC “ i0n ~ Succ '“i° n i 

T h° aLcgod will, stated as follows: “I 
devised that my nephew is to disch.irgo 
debts duo by mo to the world.” b 

Held : that the said nephew was appointee 
executor oi the will by implicationTd 
prolate should be granted to him. 

[P 343 C 2, P 344 


(b) Succession Act (1925), S. 244 — Minor 
executors arc solely and expressly provided 
by S. 244. 

The minor executors are expressly and solely 
provided for by S. 244. Where a minor executor 
is appointed, it is open to his legal guardian or 
such other person as may seem to the Court fit, 
to have letters of administration issued to him. 
Before letters of administration can be granted 
to a legal guardian of a minor, the legal guar¬ 
dian must apply to be appointed the minor's 
guardian to enable him or her to obtain letters 
of administration for tho use and benefit of the 
minor : 5 rat. L. J. 347 aud 34 Cal. 70d, Ref. 

[P 314 C 1] 

A. Lakshmayyar —for Appellant. 

N. llama Iiao —for Respondents. 

Beasley, C. J. — In this case respon¬ 
dent 1, the grandmother of one Rama- 
rayudu, a minor, applied to the lower 
Court for a limited grant to her of pro¬ 
bate of a will asserting that a man 
named Krishnamurthi her son had died 
and that previous to his death he had 
made a will under the previsions of which 
she herself was a legatee and some of 
the property fell to her grandson, a 
minor. This alleged will effectively shut 
out the alleged testator’s widow the 
counterpetitioner on tho petition in the 
lower Court. Respondent 1 accordingly 
applied to have the will probated and 
eventually recognizing that she was not 
entitled to ask for probate changed the 
nature of her application and asked 
instead to have granted to her letters of 
administration. This application was 
refused; and on 13th November last the 
learned District Judge passed the follow¬ 
ing interim order: 

“Thcro is no ground to reject tho application. 
This is really governed by S. 234. The alleged 
residuary legatee, granting ho is one, is a. 
minor.” 

That is the order appealed against here. 
The question which in my view, deter¬ 
mines this matter is whether the minor 
was under the alleged will an executor 
by implication. The alleged will put 
forward states as follows: 

‘‘It is devised that my nephew Ramarayudui 
is to discharge the debts duo by mo to the' 
world.” 

The question is whether that provision, 
makes Ramarayudu an executor by im-' 
plication. S. 222, Succession Act says 
that probate shall be granted only to an: 
executor appointed by the will and that 
tho appointment may be express or by 
necessary implication. Here of course 
no question arises as to whether there 
was an express appointment of Rama- 
rayudu as an executor but the only ques- 
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tion is whether by necessary implication 
he was so appointed. To S. 222 there 
jare three illustrations and illustration 3 
seems to me to cover this case. There 
the words were : 

“I appoint ray nephew residuary legatee to 
discharge all lawful demands against my will 
and codicils signed on different dites” 

and ‘'my nephew’’was held to he appoin¬ 
ted an executor by implication. The word¬ 
ing there seems to me to be very similar 
to the wording in the present case and, in 
my view, the minor was clearly appointed 
an executor by implication. ‘ If that is 
so, the learned District Judge was wrong 
in saying that the application was covered 
by S. 234, Succession Act. It clearly was 
not. That section only deals with cases 
where no executor has been appointed or 
if an executor has been appointed he 
declines to act. Here an executor was 
appointed and it was not a case of his 
declining to act because in law he could 
not act. In ray view, minor executors 
are expressly and solely provided for by 
S. 244 of the Act. Where a minor execu¬ 
tor is appointed, then it is open to his 
legal guardian or such other person as 
jmay seem to the Court fit, to have letters 
of administration issued to him; and if 
there is any section at all in the Succes¬ 
sion Act which enables the respondent 
in this case to apply for letters of admi¬ 
nistration it is S. 214. In Bagivat Kuer 
v. Bahuriii Ramakshi Kuer (1) which 
followed the decision in In the Goods of 
Nirojini Debi (2) the corresponding S. 33 
in the Probate and Administration Act 5 
of 1881, was considered and it was held 
that before letters of administration can 
ibe granted to a legal guardian of a minor, 
the legal guardian must apply to be ap¬ 
pointed the minor’s guardian for the pur¬ 
pose of enabling him or her to obtain 
those letters of administration for the 
use and benefit of the minor. In this case 
there is no such application by the res¬ 
pondent and being of the opinion as I am 
that the only section under which this 
application can be made is S. 244, this 
appeal must be allowed. In doing so, 
we leave it open to the respondent to get 
herself appointed if she can as the guar¬ 
dian of the minor. Then, if the Court 
so thinks fit, sho can obtain letters of ad¬ 
ministration. 

This appeal must therefore be allowed 


(1) [102C] 5 Pat. L. J. 347 =^. 0,, 688. 
>■2) ft907] 34 Cal. 706=11 0. W. N. b97. 


with costs. No orders are necessary on 
the civil revision petition. 

Walsh, J. —I agree. 

l’.u.S./li.v. Appeal allowed. 
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Reilly and Anantakrishna 

Ayyar, JJ. 

O. R. M. M. S. P. S. V. Sevugan Chet - 
liar (dead) and others —Appellants. 

v. 

M. A. K. Kasi and others —Respon¬ 
dents. 

Appeals Nos. 219 of 1927 and 361 of 
1925, Decided on 3rd November 1930, 
against order of Dist. Judge, Ramnad, 
D/- 27th February 1925. 

(a) Provincial Insolvency Act (1920), S. 38 
—Even if creditsrs consent to icheae, Court 
must exercise discretion before approving 
scheme. 

The business of the Court in an insolvency 
is to see that the assets are administered 
through the ordinary and proper machinery of 
the Court, not to require nor even invite any 
creditor or other person to take over the estate 
on certain terms and carry out the functions 
of the Court for it. The wish of the crelitors 
by itself is by no means a sufficient reison for 
approving of the scheme proposed. S. 38 res¬ 
tricts the power of the Court to approve a com¬ 
position scheme on certain con litions. If 
those restrictive conditions are fulfilled, the 
list clause of the section provides that the 
Court may then either approve or disappreve 
of the scheme. That moans that, although the 
section has provide 1 that no scheme should be 
approved unless the requ site majority of the 
creditors consent, still, even if there is that 
consent of the creditors, the Court must exer¬ 
cise its judicial discretion before approving of 
the scheme, that is, a discretion founded on 
sufficient reasons after considering all aspects 
of the case and ascertaining the facts so far 
as possible. The wishes of the crelitors, though 
undoubtedly an important matter to be taken 
into account, are by no means to be taken as 
conclusive or in any way as relieving the res¬ 
ponsibility that rests upon the Court, that any 
order it passes, whether in the matter of ap¬ 
proving a scheme or otherwise, is supported by 
the evidence oil record and is clearly for the 
general benefit of the creditors of the insolvent: 

In re Burr , (1892) 2 Q. B. 467 and Er parte 
The Merchant Banking Co. of London v. Dur¬ 
ham, 16 Ch. D. 628, Ref. [P 346 Cl, 2] 

(b) Provincial Insolvency Act (1920), S. 38 
—Nonmaintaining of proper accounts should 
be considered while discharging insolvent 
or approving his scheme. 

One of the most serious offences which have 
to bo taken into consideration, when thoro is 
a question whether an insolvent should be dis¬ 
charged or n scheme should be approved, is the 
failure to maintain proper accounts. If as a 
matter of fact, the insolvent did not keop ac¬ 
counts that circumstance shows the reckless¬ 
ness of the persou in the matter of carrying on 
his business. If, on the other hind, he kept 
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-accounts but did not produce the same, thou 
the Court should not be too ready to help such 
insolvents in the matter of getting thoir adjudi¬ 
cations annulled: In Ex parte Campbell, 15 Q. 
B. D. 218, Ref. [P 347 c 1, 2] 

(c) Provincial Insolvency Act (1920), S. 38 

Insolvent not assisting receiver when sum¬ 
moned—Fact should be considered in ap¬ 
proving scheme. 

Where the insolvent, after his adjudication, 
fails to appear before the Official Receiver, when 
•summoned to do so to assist him in the ad¬ 
ministration of the estate, that is a verv sori- 
-ous mattor to be taken into consideration in 
•sanctioning a proposed scheme. [I* 3G7 Cl] 

(d) Provincial Insolvency Act (1920), S. 38 

One creditor declining to accept offer to 

take insolvent's assets en bloc — Another 
•creditor, relation of insolvent, accepting — 
Other creditors except one, accepting also 
—Proposed scheme is not necessarily benefi¬ 
cial to general body. 

The fact thit a creditor of the insolvent, to 
whom an offor was made to take over en bloc 
all the assets of the insolvent and piv to the 
insolvent’s creditors six annas in the rupee, 
declined to accept the offer, while another cre¬ 
ditor, a near relation of the insolvent, accepted 
it, which was approved of by all the other 
-creditors except one, is by itself no ground for 
holding that the proposed Scheme is beneficial 
to tho general bady of creditors. [P 349 0 1] 

T. R. Ramanlianlra Ayyar and <S. R. 
Muthuswami Ayyar—(ov Appellants. 

S, Varadachariar, N. Rajagnpalan 
and R. Srinivasa Iyengar —for Respon¬ 
dents. 

Reilly, J .—This is an appeal against 
•on order of tho District Judge of Ramnad 
approving of a composition scheme under 
S. 38, Provincial Insolvency Act. The 
insolvent in this case was adjudicated 
•on 31st August 1923. In December 1921 
he submitted a draft sche ne of composi¬ 
tion, which was not approved. In Sep¬ 
tember 192G ho submitted a second 
scheme with three alternative proposals, 
the third being that the whole of his 
property should ho assigned to any per¬ 
son who agreed to pay six annas in the 
rupee to all the creditors. The 17th 
creditor in the case, who is tho husband 
•of tho insolvent’s paternal aunt, offered 
to take over the insolvent's assets on 

oso terms The 6th creditor, who had 
obUinel a decrea against tho insolvent 
for Rs. 1,000, objected to tho proposed 
•scheme; but the requisite majority of 
•creditors in number and amount accep¬ 
ted the scheme. When the matter cimo 
before the District Judge, it appeared 
that claims amounting to Rs. 2,71,000 
had been proved. In November 1926 
the District Judge approved of the 
scheme after making a slight alteration 
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about the calculation of interest due to 
the creditors and annulled the adjudica¬ 
tion of the insolvent. Ho gave the 17th 
creditor, whose offer he accepted, two 
months to pay into Court an amount 
equivalent to six annas in the rupee on 
the proved claims. It now appears that 
the 17th creditor did not deposit the 
whole of the amount in Court; but with¬ 
in two months he deposited about a half 
of it and produced before the District 
Judge acknowledgments from tho other 
creditors that they had been satisfied to 
the extent of six annas in the rupee. 
The 6th creditor, who objected to that 
scheme, has appealed against the Dis¬ 
trict Judge’s order, and he maintains 
that the scheme should not have been 
approved. A number of other creditors 
have appeared bofore us as respondents, 
and it is represented for them that they 
are still satisfied with the scheme and 
have no desire that it should be upset. 
The ex-insolvent and the 17th creditor 
also oppose the appeal. 

Now, when we look at the learned 
District Judge’s order in the matter, it 
appears that he took three points into 
consideration. The first was that tho 
requisite majority of the creditors had 
approved of the scheme. The second 
was that it was represented for those 
creditors that, if the Official Receiver 
administered the estate of the insolvent 
under the Act, that would lead to con¬ 
siderable delay and expense. The third 
point was that in the course of the pro¬ 
ceedings the learned District Judge of¬ 
fered the assets of the insolvent to the 
objecting creditor (the appellant here) 
on the same terms that he should take 
the whole of the assets and pay six 
annas in the rupee to the other credi¬ 
tors, and that he was not willing to 
accapt that offer. 

The learned District Judge was cer¬ 
tainly right in taking into consideration 
as ^ mattor of great weight the fact that 
the majority of the creditors were in 
favour of the scheme. It happens that 
in this case both the insolvent and all 
the creditois are Nattukottai Chettis; 
and, as has been represented for the res¬ 
pondents here, it may bo supposed that 
' they are persons quite capable of guard¬ 
ing their own interests. But against 
that we must notice that none of those 
creditors except one had a claim any¬ 
where approaching that of the 6th credi- 
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tor in magnitude and we cannot ignore 
the possibility that the other Chetti cre¬ 
ditors may have been inlluenced in ac¬ 
cepting the scheme by pity or friendship 
or what they regarded as good policy in 
the matter. As for the suggestion that, 
if the Official Receiver had administered 
the estate there would have been great 
delay, that was a matter within the 
control of the Court and the Official 
Receiver as an officer of the Court. I 
do not think the learned District Judge 
should have paid very much attention to 
that. Nor should he have regarded it 
as of serious weight that, if the Official 
Receiver administered the estate, there 
would be a small commission to be paid 
upon his dividends. That is part of the 
ordinary machinery of the Court, which 
is not to be set aside for any such con¬ 
sideration. As for the offer which the 
learned District Judge made to the 6th 
creditor, it has been explained to us 
that in this particular case the 6th 
creditor was not in a position to take 
advantage of that offer. It is admitted 
that only one part of the assets of the 
insolvent was immovable property iu 
this Presidency. That is a valuable 
house in Karaikudi The rest of the 
assets wore either land in Burma or 
amounts due from a business which the 
insolvent was carrying on in Burma or 
amounts due from another business in 
Guroon in the Malay States, in which 
he was the chief partner, having 5/8ths 
share, or, as is suggested for the 6th 
creditor, money which the insolvent had 
secreted somewhere. 


It is quite, clear in the circumstances 
that the 6th creditor would have 
had very great difficulty in realizing 
any part of the assets except the house 
in Karaikudi, and possibly the land in 
Rurma unless the insolvent was willing 
to help him, which it was not at all 
likely he would do. And apart from that 
T do not think that the learned District 
Judge was justified in putting the (3th 
creditor on any such terms,- The 6th 
creditor made no offer to take over the 
assets on those terms, and ho certainly 
could not be required to do so. The 
business of the Court in an insolvency is 
■ to see that the assets are administered 
through the ordinary and proper machi¬ 
nery of the Court, not to require nor 

oven invite any ^ ^ . i 

to take over the estate on certain terms 


and carry out the functions of the 
Court for it. 

These were the considerations which 
the learned District Judge took into ac¬ 
count when he approved of the scheme. 
But, although it was quite proper for him 
to be influenced by the wish of the majo¬ 
rity of the creditors in respect of this 
proposed scheme, he ought, I think, to 
have realized that the wish of the credi¬ 
tors by itself was by no means a suffi¬ 
cient reason for approving of the scheme 
in the circumstances. That was clearly 
brought out by the Court of appeal in 
Ex pa rtf the Merchant Banking Com¬ 
pany of London v. Durham (l) and In re 
Burr (2). Under our own Provincial 
Insolvency Act, S. 38 restricts the power 
of the Court to approve a composition 
scheme on certain conditions. If those 
restrictive conditions are fulfilled the 
last clause of the section provides that 
the Court may then either approve or! 
disapprove of the scheme. That means 
that, although the section has provided 
that no scheme should be approved un¬ 
less the requisite majority of the credi¬ 
tors consent, still, even if there is that 
consent of the creditors, the Court must 
exercise its judicial discretion before ap¬ 
proving of the scheme, that is a discre-' 
t-ion founded on sufficient reasons after 
considering all aspects of the case and' 
ascertaining the facts so far as possible. 
Now it appears to me that in this case 
there were a number of circumstances 
which the learned District Judge over¬ 
looked. There is nothing in his order to- 
suggest that he took into consideration the- 
facts that the Official Receiver had repor¬ 
ted against the scheme and had repre¬ 
sented that it was not beneficial to the 
creditors and not a proper scheme to be 
approved. Nor is there anything, se¬ 
condly, in the learned District Judge’s- 
order to show that he himself considered 
whether this was a fair scheme. The 
scheme was that the whole of the insol¬ 
vent’s assets should he assigned to the 17th 
creditor, who should pay the other credi¬ 
tors 6 annas in the rupee. Now the insol¬ 
vent had represented that his assets were 
worth a lakh and a half. I do not think 
that, as has been suggested for him, we 
can take it that that is likely to have 

(1) [1FS1] 1G Ch. D. 623=50 L. J. Ch. G0G= 

29 W. R. SG3=44 L. T. 858. 

(2) [1692] 2 Q. B. 467=61 L. J. Q. B. 591= ■ 

9 Morrell 133= GG L. T. 553. 
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been an exaggeration of the value of his 
assets as he.gave that value not only 
at the beginning of the insolvency pro¬ 
ceedings but when he was putting for¬ 
ward his first scheme. If his assots 
were worth a lakh and a half, they 
would have produced about 9 annas in 
the rupee on the proved debts. The 
learned District Judge does not appear 
to have observed that fact. Nor does 
he appear to have made any attempt to 
satisfy himself that the assots disclosed 
by the insolvent, making up a lakh 
and a half, were all the assets available. 
Thirdly, the learned District Judge lias 
not commented upon the fact that the 
insolvent’s conduct in connexion with 
the insolvency had been bad, and lie 
does not appear to have taken it into 
consideration. The records show that 
after his adjudication the insolvent failed 
to appear before the Otlicial Receiver 
when summoned to do so and assist him 
in the administration of the estate. That 
is a very serious matter. Besides that 
the insolvent professes not to have any 
accounts or documents to show what was 
due to him from that Guroon business, 
in which he had a 6/8ths share. He said 
vaguely that about Rs. 25,000 was due 
from it. 

It is very difficult indeed to believe 
that the insolvent, a Nattukottai Chetti 
money-lender, who had a prepon¬ 
derating share in a business in the 
Malay States, where he admits he never 
went himself, did not keep regular and 
complete accounts of what was due to 
him from that business and could not 
produced them before theOffioial Receiver. 
One of the mo3t serious offences which 
have to be taken into consideration when 
there is a question whether an insolvent 
should be discharged or a scheme should 
be approved is the failure to main¬ 
tain proper accounts. Apart from the 
Guroon business the insolvent, though 
he has produced accounts showing that 
a lout Rs. 46,000 were due to him from 
the business which he was conducting in 

>a , has produced no accounts of 
his receipts or expenditure at Karaikudi 
his headquarters. He maintains that 
he conducted no business at Karaikudi, 
and there is no evidence that he .actually 
did so. But it is highly improbable that 
he had no accounts of his receipts and 
expenditure there. The learned District 
Judge does not appear to have consi- 
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dered whether it was right that an in-’ 
solvent who had behaved in this way 
should be rehabilitated by the approval! 
of a scheme and the consequent annul- 1 
ment of his insolvency, it is certainly 
not for the Courts to whitewash an in¬ 
solvent who behaves like that :and to set 
him on his feet again, so that he may at 
once start a new business. Foutbly,, 
the learned District Judge does not ap¬ 
pear to me to have paid due attention to 
the fact that the 17th creditor, who has 
taken over the whole of the assets of the 
insolvent under this scheme, is a very, 
near relation of the insolvent. In the* 
circumstances that appears to me a very 
suspicious thing. Fifthly, the insolvent: 
at a very early stage in the proceedings-, 
when ho propounded his first scheme, 
naively admitted that his purpose and 
hope was that he should be enabled te 
start business again. 

Now it is one of the objects of insol¬ 
vency legislation that an insolvent, 
who ..has placed the whole of his- 
property at the disposal of his cre- 
ditorsfor distribution in the insol¬ 
vency proceedings, should after a due 
interval be discharged and have a chance 
of starting again in life, so that he can 
use his talents and knowledge and ex¬ 
perience and. if he has the opportunity, 
start a new business. But what kind of 
business are we to suppose that this in¬ 
solvent wanted to start ? This insolvent 
is a money-lender, and, so far as I can 
gather, the business which he wanted to 
start as soon as this scheme was put 
through and his insolvency was annulled 
was a money-lending business. A man 
cannot start a money-lending business 
without seme capital and some consider¬ 
able amount of cash in hand. When we 
take those two things together, the fact 
that the creditor who has taken over all 
the assets is a very near relation of the 
insolvent and the fact that the insolvent 
proposed to start a new money-lending 
business, surely that raises a very grave 
suspicion that the 17th creditor was only 
a mask for the insolvent and that the 
insolvent was buying back his own assets 
at a profitable figuro and was so making 
a profit out of his insolvency, the very 
trick against which James, L. J., in Ex 
parte The Merchant Banking Co. of Lon¬ 
don (l) said that Courts must be on their 
guard. Lastly, the learned District Judge 
does not appear to me to have asked him- 
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self the question: Of what profit would 
t his proposed scheme he to the creditors? 
It would provide them with six-annas in 
the rupee. The house at Karaikudi 
was valued by the insolvent at from 
Rs. 75,000 to a lakh of rupees at that 
time. With the land in Burma and tlie 
amount of Rs. 25,000 which the insolvent 
said was duo to him from his Guroon 
business, even it there had been nothing 
else of value in his estate, more than six 
annas in the rupee should have been paid 
by the Official Receiver. If the insolvent 
had remained an undischarged insolvent, 
ho would have had an inducement to 
assist the Official Receiver in getting in 
the rest of his assets for the further bene¬ 
fit of the creditors, an inducement which 
disappeared entirely when the scheme 
was approved. 

In those six respects it appears to me 
that the learned District Judge has failed 
to take into consideration important as¬ 
pects of the matter ; and he has fallen 
into an error in looking at the case as if 
the approval of the creditors to the pro¬ 
posed scheme was an overmastering 
reason to influence him. In ray opinion 
the learned District Judge was not well 
advised in approving of the scheme, and 
in the circumstances it was not a scheme 
which should have been approved. 

If this appeal had come before us with¬ 
in a short time after the learned District 
Judge’s order - had been made I should 
have had no hesitation in expressing my 
opinion that his order should be sot aside. 
But it happens that we are hearing this 
appeal four years after the learned Dis¬ 
trict Judge’s order. That unfortunate 
delay and its consequences cannot: be 
ignored when we are considering what is 
the best course to be adopted now. All 
the creditors who have proved their 
claims except the appellant here, the 6th 
creditor, took their money under the 
scheme four years ago and have been en¬ 
joying it. The 17th creditor paid that 
money under the order of the Court, and 
if the District Judge’s order is now set 
asido, ho will be entitled to claim resti¬ 
tution with interest on the amounts that 
lie paid. To upset the payments made to 
all those creditors four years ago in that 
way would bo likely to load to confusion 
and it is represented to us that there 
might be considerable difficulty in work¬ 
ing it out. One of the creditors, wo are 
told, has been adjudged an insolvent ; 


others are dead, and their representatives 
have not been brought on record. Obvi¬ 
ously, there would be great difficulties 
and possibly considerable hardship if all 
that was now to be upset. But, if wo 
were assured that the assets now avail¬ 
able would produce six-annas in -the 
rupee, I am not sure that [ should think 
that enough to prevent me from propos¬ 
ing that the District Judge’s order should 
be set aside. However we have to re¬ 
member that all this time has elapsed 
and that claims, which the insolvent 
might have pursued in 1926 may not be 
of any avail at this date. And apart 
from that the main asset in this country, 
the house at Karaikudi, we may not un¬ 
reasonably fear in consequence of un¬ 
favourable times has fallen very much in 
value, and we are not at all sure that it 
will realize anything like Rs. 75,000 to¬ 
day. So, whatever we may think about 
the propriety of the learned District 
Judge’s order made in November 1926, 
there are obvious difficulties in trying to 
put the clock back; and, if we attempted 
it, we might be acting unjustly to the 
or-ditors in trying to put right what the 
learned District Judge did wrong in 1926. 

I regard it as a very unfortunate feature 
of the case that this insolvent should 
have been freed by reason of the annul¬ 
ment of his insolvency on the approval 
of such a scheme as this. But the law is 
that, if the scheme is approved, ipso 
facto th3 insolvency is ended, and, 
although the insolvent may have got a 
most undeserved advantage in that way 
by having his scheme approved, we could 
not properly at this date sot that right 
by anything which would be unjust to 
his creditors. In the circumstances, 
though with considerable regret, it ap¬ 
pears to me that we cannot properly 
interfere with the learne 1 District Judge’s 
order at this date. But I think it will 
be proper that we should require the 
costs of the 6th creditor in this appeal to 
be paid by the 17th creditor and the ex¬ 
insolvent. 

Anantakrishna Ayyar, J.—I en¬ 
tirely agree. I Wish however to add a 
few words of my own, because I think 
that the learned Judge’s order does not 
disclose that due weight lias been at- 
taohed to the provision of law that the 
responsibility of sanctioning a composi¬ 
tion is on the Court. The learned Dis¬ 
trict Judge has given throe reasons in 
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support of his order. The second of the 
reasons, namely that administration 
through the agency of the Oflicial Re¬ 
ceiver is likely to cause undue delay, 
should not be taken to be a circumstance 
peculiar to this case. If the learned 
Judge thought that any peculiar circum¬ 
stances existed in this case, which were 
likely to cause undue delay, the remedy 
was in his own hands. 

Another reason mentioned by the 
learned Judge, namely that defendant G, 
to whom a similar offer was made, was 
not prepared to accept the same is in my 
opinion no ground at all by itself for 
approving the scheme proposed by the 
insolvent. Every creditor is prima facie 
entitled to have the estate .gf the insol¬ 
vent administered in the manner pres¬ 
cribed by law through the agency of the 
Court. There are manifest advantages 
accruing to creditors by the said course 
being adopted. The Oflicial Receiver is 
given special powers and facilities which 
are not available tc Mie ordinary credi¬ 
tors. Therefore to draw any inference 
'from the circumstance that a creditor of 
the insolvent to whom an offer was made 
to take over en bloe all the assets of the 
insolvent declined to accept such an offer 
is by itself no ground for holding that 
the proposed soheme is beneficial to the 
general body of creditors. I think that 
the main consideration which weighed 
with the learned Judge was the first 
reason assigned by him in his order, 
namely that the scheme was approved by 
a majority of the creditors of the insol¬ 
vent. I think that the learned Judge has 
attached too much woight to that circum¬ 
stance in this case. No doubt, in the ab¬ 
sence of consent by the statutory majority 
with reference to the number and amount 
of the debt, an arrangement like the one 
mentioned in S. 3b could not be accep¬ 
ted by the Court. But such consent 
is only one of the many facts that the 
Court would have to take into consi¬ 
deration. No doubt it is an important 
circumstance to be taken into account. 
But at the same time it is material to 
remember that the consent of the majo¬ 
rity of ? the creditors referred to in the 
section is not the consent of tbe majo¬ 
rity of all the creditors to whom the 
insolvent owes debts. 

It is only the consent of the majority 
in number and three-fourths in value of 
all the creditors whose debts arc proved 


and who are present in person or byr 
pleader before the Court. No doubt if 
all the creditors of an insolvent were 
to agree to any particular course, there 
is ordinarily an end of the matter. The 
Court may take it for granted that 
nothing better could possibly be done 
in the case, and may straightaway sanc¬ 
tion the proposal, unless the insolvent 
had some very good grounds to urge to 
the contrary. But the consent of the 
statutory majority mentioned in the 
section is not the same as the consent 
of the real majority of all the creditors 
of the insolvent. Apathy of creditors 
to go to Court in matters relating to 
insolvency is well known. In fact, even 
in England, learned Judges had to- 
remark that creditors generally would 
rather like to take the chance of getting 
whatever they could than take active 
steps and contest matters in Court. 
In Ex parte Campbell, In re Wal¬ 
lace (3), at p. 217—this is what Brett, 
M. R. said with reference to the general 
attitude taken by the creditors there: 

“It is not generosity on the part o.‘ creditors, 
it is mere laziness; when they think a debt is 
a bad one they would rather write it off at once 

than take any trouble about the debtor's 
estate.” 

That being so the Indian Act specifi¬ 
cally provides that the responsibility 
in the matter of approving composition 
proposed by the insolvent is upon the 
Court. It may be asked why the Court 
should trouble itself when the majority 
of creditors, as mentioned is S. 38, agree 
to a proposal. I have given one reason 
why the Court should judicially consi¬ 
der the matter in spite of the above 
circumstance. A statutory majority 
does not really mean a majority in fact 
of tho number of creditors either as re¬ 
gards number or as regards the amount 
of their debts. In England I find that 
a notion prevailed at one time that if 
a majority of creditors agreed to compo¬ 
sition the Court had nothing further to 
do in the mattor but to sanction the 
same. In Ex parte Merchant Banking 
Company of London, In re Durham (lj 
that was the view entertained by Bacon 
C. J. At p. G30, we lind the following: 

There is no part of the Act of Parliament* 
and no feature in tho administration of/bank- 
ruptcy, which says that the voice of a croditor 
voting in a majority shall bo heard against a 

re soluti o n o f a majority. There is no 

(3j [188GJ 15 Q. B. D. 218=64 L. J. G. B. 

382=2 Morrell 1C7=53 L. T. 208. 
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principle, reason, or authority suggested why 
the unquestionable power of the majority to 
decide upon what is best for their interests 
should be overruled by the Court; or any notion 
that the Court can make abetter bargain for 
them than they can make themselves.” 

The Court of appeal had to consider 
the correctness of that position on 
appeal from the decision of Bacon, C. J. 
In delivering the judgment of the Court 
of appeal, Jessel, M. R., observed at 
p. 635 that the rule laid down by the 
learned Chief Justice was not the correct 
rule. After observing the practice which 
prevailed in the Chancery Division, when 
the Court is called upon to administer 
estates of infants, or when it is called 
upon to approve or sanction arrange¬ 
ments come to under the Companies Act 
or under the Bankruptcy Act, the learned 
Master of the Rolls stated as follows: 


“I never heard the proposition doubted that 
where the approval or sanction of the Court 
is required, whether in an administration suit 

• on behalf of inf ants or persons incapacitated, 
or in a partnership suit where there is a sale 
of assets, or under the Companies Acts, where 
it is of constant occurrence to sell assets or to 
approve of arrangements—that it is the duty 
of the Judge fairly to investigate the objections 
brought before him to the proposed arrange- 
meut3, and to give his opinion upon thorn judi- 

• cially, of course, and with sufficient reasons. 
L never hoard that proposition doubted. There¬ 
fore on general principles, unless thero is some 
decision to the contrary, I should say that this 
section means what it says: that the resolu¬ 
tion of tho creditors is to bo subject to the 
approval of the Court, to bo given or withheld 
according to the weight and sufficiency of the 
reasons which are brought before the judge to 
induce him to give or withhold that approval.” 

Tho other learned Lords also gave 
similar reasons why the Court should 
not blindly accept the proposal made 
by the majority. In Halsbury’s Laws 
of England, Vol. II, p 81, para. 125, 
this is how tho law is stated: 

"The wishes of the creditors may also bo 
regarded, but they are not to override tho dis¬ 
cretion of the Court.” 


It therefore seems to me that in this, 
is in other matters that arise in the 
idministration of an insolvent’s estate, 
he wishes of tho creditors, though un- 
loutedly an important matter to be 
aken into account, arc by no means to 
ae taken as conclusive or in any way 
is relieving the responsibility that 
•eats upon the Court that any order 
t pisses, whether in tho matter of 
improving a scheme or otherwise, is 
upported by tho evidence on record and 
s clearly for the general benefit of the 
^editors of the insolvent. The same 


view was hold in In re Burr, Ex parte 
Board of Trade (2), at pp. 473 and 477. 
I do not however propose to quote 
passages from that judgment. 

It is thus clear that the learned Judge 
in this case has, in my opinion, attached 
too much weight to the circumstance 
that a majority of the creditors of the 
insolvent accepted the proposal before 
the Court, and did not duly consider the 
other circumstances in the case. 

Having come to the conclusion that 
the Court has also to consider the other 
evidence in the case and tho other 
circumstances disclosed by the record, I 
think it is clear that some prominent 
facts have not been duly considered by 
the learned Judge. The insolvent is a 
Nattukottai Chetti. He is a business¬ 
man. He has got money-lending, etc. 
business in Arakkan and Guroon. His 
case is that he never went outside the 
Madras Presidency, and yet he does not 
produce any accounts of the Guroon 
business. The business at Guroon is 
carried on in his name. He owns five om» 
of eight shares in the same. It is abso¬ 
lutely certain that the insolvent would 
have received, in the usual course of busi¬ 
ness, statements of accounts from time to 
time with reference to the Guroon busi¬ 
ness. He has not produced any of those 
papers or accounts. He had the audacity 
to state, in the affidavit that he filed in 
Court, as follows : 

“ I apprehend that my agents and partners in 
Arakkan and Guroon will never show any res¬ 
ponse to tho mere letters which the Official 
Recoivor or I may write to them.” 

I think it is (to say the least) a most 
ill-advised statement made on behalf of 
the insolvent. Instead of assisting the 
Court he thought that he had discharged 
his duty by swearing to an affidavit like 
that and by not producing his accounts. 

Again there is reference in the records 
that were read to us of transactions at 
Karaikudi. The insolvent himself ad¬ 
mits that during the course of about four 
years he received Rs. 19,000 and odd at 
Karaikudi. The circumstance that no 
accounts of Guroon or Karaikudi are pro¬ 
duced is a matter which ought to have 
been duly considered by the .learned 
Judge before approving of the arrange¬ 
ment put forward by the insolvent. For 
ought one knows there may be or.oughfc to 
have been some cash available at Karai¬ 
kudi, if the accounts had been produced. 
Without knowing more about the state 
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of the business at Guroon, the Court could 
not properly pass an order approving 
or disapproving of the arrangement that 
was proposed by the insolvent. The 
creditor who agreed to purchase the 
whole concern was a near relation of the 
insolvent. In the absence of accounts, 
it was not possible to fix a fair price. 
The Official Receiver in his report had 
urged some reasons against accepting the 
proposal. 

These are undoubtedly very relevant 
considerations if we look at the thing 
from the point of view of the creditors 
generally. In considering their effect on 
the insolvent, the debtor, it is necessary 
to see whether a person who has been 
carrying on large business, and who has 
not produced all the material accounts, 
should be given a discharge so that he 
may again set up business at once. The 
effect of accepting the composition ar¬ 
rangement would be, under S. 39, to an¬ 
nul the adjudication, with the results 
that would follow from the same. Non¬ 
production of accounts has been declared 
by Judges, time after time, to be the most 
serious offence that a trader could com¬ 
mit, especially in matters relating to in¬ 
solvents : In Ex parte Campbell In re 
Wallace (3), Brett, M. R., made the fol¬ 
lowing observations : 

“ In my opinion, tho not keeping of books is 
one of flie greatest offences which can be com¬ 
mitted by a trador. It is said that it is a very 
common thing for traders not to keep books : it 
may bo so in the case of traders who become 
bankrupt. It shows the utter recklessness of a 
man who does so : it shows that ho is carrying 
on business with an uttor disregard of tho inter¬ 
ests of anyone but himself.” 


Therefore if as a matter of fact the 
insolvent did not keep accounts, that 
circumstance shows the recklessness of 
the person in the matter of carrying on 
his business. If, on the other hand, he 
kept accounts but did not produce the 
same, then the Court should not be too 
leady to help such insolvent in the 
matter of getting their adjudications an- 
nulled Having re g ard ^ the relation¬ 
ship between tho insolvent and tho 17th 
cieditor, and having regard to the ex¬ 
treme anxiety shown by the insolvent to 
start a fresh trade which he could do 
only after the scheme is approved by the 
Court, it seems to me that the present is 
a case where the Court should very 
carefully scrutinize the proposal before 
sanctioning the same. That persons in 
the position of the present insolvent 


should not be too readily set at large, 
with a view to start a fresh trade at 
once, was the opinion entertained by 
some learned Judges in England ; and in 
In re Burr Ex parte Board of Trade (2) 
this is what Lord Esher, M. R., stated 
with reference to what should be the 
guiding principle of the Court in.such mat¬ 
ters, (though mere delay in granting dis¬ 
charge might not at all by itself be suffi¬ 
cient punishment to such insolvents): 

It would bo of tho worst possible example if 
he could escape from those consequences, and 
obtain his discharge without the delay which 
would bo certainly imposed if the bankruptcy 
proceedings were to go on, even if he were to 
pay more than 7 sh. G d. in the pound.” 

Courts are entitled to have regard to 
commercial morality and general public 
interests in sanctioning composition and 
schemes of arrangement proposed by the 
insolvents : see In re Flatau Ex parte 
Official Receiver (4) and In re Hester 
Ex parte Hester (5) at p. 639 ; see also 
Halsbury’s Laws of England. Vol. 2, 
p 60. For the above reasons, I am in¬ 
clined to think that the order passed by 
the learned District Judge does not duly 
take into consideration those matters ; 
and under ordinary circumstances (not 
complicated by effects of delay and inter¬ 
vening circumstances), it seems to me 
that this is a case where we should inter¬ 
fere with the order passed by the lower 
Court. But in disposing of tho appeal 
before us, we have to remember that four 
years have elapsed from the date of the 
lower Court's order, and in the interval 
defendant 17 would naturally have 
been dealing with the assets and business 
of the insolvent, and with the debts, etc. 
duo to him. It is not clear to m 9 that 
interfering with the lower Court's order 
at this stage in this case would ulti¬ 
mately materially benefit tho general 
body of creditors. In these special 
circumstances the appeal has to he dis¬ 
missed. I agree in the order as to costs 
proposed by my learned brother C. M. A. 
361 of 1925 will be dismissed with costs. 

C. M. A. 361 of 1925 — There is 
another appeal connected with this 
C. M. A. 361 of 1925. That refers to 
an order made by the learned District 
Judge regarding a proposod sale of the 
house at Karaikudi. In the view we have 

(4) [1998] 2 Q B. 219=02 L. J.' Q. B. 569=10 

Morrell 151 = 41 W. R. 529 = G3 L. T. 

740. 

(5) [1889] 22 Q. B. D. G32=G Morrell 85 =G0 

Tj. T. 943. 
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expressed, there is no point in that ap¬ 
peal now, and it should alao be dismised 
but without costs. 

1 \R.S./k.N. Appeal dismissal. 
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VE'NKATASURRA Rao, J. 

.1. 6'. Gnatiaprakasam Pillai —Plain¬ 
tiff. 

v. 

F. S. Vaz —Defendant. 

Civil Suit No. 470 of 1930, Decided on 
17th November 1930. 

(a) Registration Act (1877), S. 49 — Lease 
embodied in document but effected orally 
with delivery of possession — Document is 
admissible for finding out terms of lease. 

Whore tho terms of a leise have been embo¬ 
died in a written document the lease having 
been effected by an oral agreement accompanied 
by possession, such a document is admissible in 
evidence for the purpose of finding out the 
terms of the lease: A. I. R. 1921 Mad. 337, Ref. 

[P 352 0 2] 

(b) Transfer of Property Act (1882), S. 106 
—Notice to quit sufficiently clear but not 
drawn with strict precision should be given 
rational interpretation. 

Where a tenancy expires on a certain date 
but the notice to quit is given terminating 
the tenancy not on the expiry of that day but 
on the forenoon of tho next d ly the notice to 
quit, strictly speaking is bid, but practically it 
is a good notice because it is not required that 
a notice should be worded with the accuracy 
of a plea. V\ here it is sufficiently clear though 
not drawn with strict accuracy it should bo 
given a rational interpretation: Sidebotham 
v. Holland, (1895) 1 Q.B. 378, Rel. on.; Harvey 
v. Copeland (1892) 30 L. R. Ir. 412 and 
A. I. R. 1918 P. C. 102, Ref. [P 354 C 1] 

.4. Suryanarayanaiah and .4. Iiama- 
chandraiah — for Plaintiff. 

George Joseph for K. Kuppusicaini — 
for Defendant. 

Judgment.— The question raised is an 
important one and relates to tho suffi¬ 
ciency of a notice to quit. The plaintiff's 
counsel tells mo that although in the ordi¬ 
nary course ho would have filed this suit 
in the City Civil Court he has chosen this 
forum anticipating that tho defendant 
would raise tho point he has now done. 
Tho terms of the lease are set forth in a 
writing dated 1st Decomber 1924. It 
says: 

“ The landlord lots and tho tenant takes tho 
dwelling house . . . from 1st December 1924 to 
1st January 1925 and thereafter unless and un¬ 
til the tenancy should be determined by a 
notice as hereinafter provided. 

The only other paragraph which is 

relovant reads thus: 

“The tenancy may bo detcrm.ned by either 

party giving to the other of them subsequent 
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to 1st January 1925. fifteen days’ notice in 
writing expiring within the calender month.,’ 

This agreement has not been regis¬ 
tered and the first question that arises 
is whether it is admissble in evidence. 
S. 107, T. P. Act , provides : 

“A lease of immovable property from you- 
to year, or for any term exceeding one year, 
or reserving a yearly rent can be made only by 
a registered instrument. 

All other leases of immovable property may 
be made either by a registered instrument or 
by oral agreement accompanied by delivery of 
possession.” 

The lease in question being for a month 
only it is para. 2 that applies. As 
both parties agree that there is a valid 
lease, I must assume that it was effected 
by an oral agreement accompanied by 
possession. Under the Transfer of Pro¬ 
perty Act, a registered instrument is not 
required to bring into existence such a 
lease as the one before me. A validi 
lease having come into existence in¬ 
dependent of the document can it be re¬ 
ceived in evidence or not for the purpose 
of finding out the terms of the lease? 
To answer this question we must advert 
not to the Transfer of Property Act, 
which deals with transactions but to the 
Registration Act, which deals with 
documents. S. 49 of the latter Act for¬ 
bids any document being received in 
evidence which contravenes the terms 
of S. 17. Under the last-mentioned sec¬ 
tion only certain leases are compulsorily 
registrable, namely, those from year to 
year cr for any terra exceeding one year 
or reserving a yearly rent. The agree¬ 
ment not being of this description, the 
Registration Act does not stand in the 
way of its being received in evidence. 
This view receives support from Hama 
Sahu v. Gowro liatho (l). 

The notice to quit is dated 15th Sep¬ 
tember 1930, and is in tho following 
terms : 

‘‘Tnko notice tliat you are hereby called upon 
to vacate and deliver possession of our bunga¬ 
low ... on the forenoon of* 1st October 1930." 

For the defence two contentions are 
raised in the alternative, first, that it is 
too long a notice; second, that it is too 
short a one. Lot mo deal with the first 
contention. It is put thus. The ten¬ 
ancy under the agreement is to com¬ 
mence from 1st December 1924. S. 110, 

T. P.. Act, says, that whero tho time 
limited by a lease is expressed as com¬ 
mencing from a particular day jn co mput- 
(1; A. 1. R 1921 Mid. 337=59 I. 0. 350=44 
Mad. 55 (F. B.). 
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ing that time, such day shall he excluded. 
Reid in the light of this section the lease 
commences on 2nd December 1924, and 
terminates on 1st January 1925. The 
defendant’s counsel then argues that 
on the termination of the period fixed, 
a new tenancy commences on 2nd Janu¬ 
ary 1925. The month of the tenancy 
is therefore from 2nd January 1925 to 
1st February 1925. This must be sup¬ 
posed to go on indefinitely. The period 
that matters therefore is from the 2nd 
of a month to the 1st of the succeeding 
month. The next step in the argument 
is that this is what the parties meant by 
the expression “the 'calendar month” 
in the agreement. If this be so, the 
notice to quit is bad terminating the 
tenancy as it does, not on the expiry of 
the 1st October but on the forenoon of 
that day ; in other words the notice is 

too short by about 12 hours. I am not 

prepared to accept this contention. A 
calendar month” means according to 
the Oxford Dictionary one of the twelve 
months into which the year is divided- 
according to the oalendar also the space 
of time from any day of any such month 
to the corresponding day of the next as 
opposed to a lunar month of four weeks. 
There can be no doubt that the parties 
understood the expression in the former 
sense. In this case the original lease 
came to an end on 1st Janutry 1925. 
Thereafter the parties dealt with each 
other on the footing that the rent was 
to be paid and received for an English 
calondar month that is to say for Janu¬ 
ary or February and so on. 

Granting that the term “calendar 
raonth ’ is used in the sense I have as¬ 
cribed to it, the question still arises: Is 
the notice to quit a good or a bad notice? 
Mr. George Joseph the defendant’s coun¬ 
sel contends that 'it is bad be 3 ause it 
terinmates the tonancy on the forenoon 
, the 1st October whereas it ought to 

i'uT lmu n i inafc ‘ id ifc on fcho m idnighb of 
the dOth September; in other words that 

the n°t'o 0 la t°° Jong | )y a , ew hoilrs 

f , s contention is strictly correct but 
the question is : Is the suit liable to be 

dismissed on that ground? O n this 

point Sulcbotham v . Holland (2) is a 

very useful ease. By an agreement in 

writing the plaintiff agreed to let a house 

to the defendant as yearly tenant com-' 

(2) [18951 1 Q. B. 378—04 L. T. Q u «o5= 

, . 43 W. R. 228=72 L. T. 02. 
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mencing on 19th May 1890. On 17th 
November 1893 the plaintiff gave the 
defendant notice calling upon him to 
quit on the 19th May following. It was 
held that a notice to quit on 18th May 
would have been good but nevertheless 
that the notice to quit on 19th May 
must not be treated as bad. Lindley, 
L. J., with whom' Lord Halsbury con¬ 
curred after stating that one year from 
the 19th would expire at midnight of 

the 18th of the next May observes as 
follows: 

"Bui although a half-year’s notice to quit 
on the 18th would be correct it does not follow 
that a notice to quit on the 9th which is tho 
anuiversiry of tho d xy on which the ton.ncv 
commenced is bad and I am clearly o’f 
opinion that it is not. I hive looked at 
all the decisions which were referred to 
in the argument and at mmy more and I 
can find no .o in which it his been held 
thit, a half-year’s notice to quit on the anni- 
versiry of the day on which the temnev com¬ 
menced is bad. 1 should be very much sur¬ 
prised to find such a case.” 

It is obvious that, if notice to quit on 
tho 18th is correct, notice to quit on the 
19th is strictly speaking had. But why 
docs the learned Lord Justice say it is 

^ I repeat his very words : 

iho v ilidity of a notice to quit ought not 
to turn on tho splitting of a straw Moreover 
f hyporcnt.eismsar 0 to be indulged in, a notice 
to quit at tho first moment of the annivorsirv 

. \° 0 Just as * ood as a notico to qu.t on 
the last moment of the d ly before. But such 

of pVace°” OU8ht t0 bS aUd ai ° d,sre £ arded out 

In another place he remarks that tho 
distinction is far too subtle for practical 
use. I am tempted to oxtraot the follow¬ 
ing passage from the judgment of A. L 
Smith, L. J. : 

"It cannot be denied that tho law uoon 
notices to quit is highly technical, but tho 
technic ilities are too deeply rooted in our law 

fnn^l'T ROt rkl ° f> Uld if lny case h,d b een 
found »h .wing that a full six months notico to 

quit given, as in tho present ciso, froai the an- 

niversiry of the day of the commencement of 
the tenancy wis bid I must hive givon effect 
to it out as no such case h is been found, I do 
not desire to add one more technicality to a 
notico to quit unless compelled to do so. 

I would point out thit t .o ol»intilT has onlv 
hiin c elf to bl une for th*' d ; ftic ilties he is in in 
thiscise. Had be added tho worls which are verv 
ordinarily inserted in a notico to quit, "or at 
tho expir ition of tho year of your tenanev 
which shall expire next after tho end of oiio' 
half-year from the service of this notice," and 
which are inserted to avoid such a point as 
th it now taken, all would hive been in order 
hut the words aro not thore If tho notice to 
quit in this case had been for 20th or 21st M tv 
or auy later day I should have had no doubt but 
that it was a bad notice, and I own that the 
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inclination of my opinion is that the present 
notice is bid because it does not expire upon the 
last day cf some year of the tenancy, but as 
Lord liilsbury and Lindley, L. .T. are of opinion 
that, in asmuch as (his was a full six months’ 
notice given to quit upon the anniversary of 
the day upon which the tenancy commenced, it 
is good, t lough the tenancy expired at midnighi 
the day before, I yield to what they say, and 
will not differ from them, and hold that this 
unmeritori us technicality must prevail, and 
I content myself with expressing what J. have 
said. This appeal must be allowed.” 

Another instructive case on this point 
is Harvey v. Copeland (3). A weekly 
tenancy commencing on Thursday was 
held to have been duly determined by 
notice served on Thursday, the 5th Nov¬ 
ember, to quit on or before Friday, the 
13th November. A strict view of the 
law was taken by Gibson, J. The ten¬ 
ant ought to have been called on to 
quit on Thursday, but as he was entitled 
under the notice to remain until mid¬ 
night on Friday that notice was bad. 
But the majority of the Court did not 
concur in this view. Referring to Doe'd 
Spicer v. Lea- (4), O' Brien, J., thus re¬ 
marks: 

“.iut if ever Miora was a case in which, on 
account of the nature of it and tho sense, the 
rule ought to be confined to tho particular facts, 
it is D>e'd Snicer v. Lea { 4b in that case 
however tho designation was of a gale day. Here 
it is of a time whon alone the righu of the land¬ 
lord could be enforced. He could not turn the 
tenant out of led at 12 o’ clock at night. Then 
is he not entitled to say, this is a notice to you 
to quit one minute after 12 o’clock on Thurs¬ 
day ? If the notice had been to quit at tho 
end of the week I apprehend that would be 
good.” 

Then in Harihar Banerjcc v. Ramsahi 
Roy (5) it has been held by the Privy 
Council that a notice to quit should be 
construed ut res magis valeat, quam 
p.'reat. Among the observations approved 
in that case is the following of Patter¬ 
son, J. : 

“It is not required that a notice should he 
worded with tmo accurary of a plea. It is not 
drawn with stric- precision but I think it is 
sufficient clear.” 

Wo must give the notice a rational in¬ 
terpretation. Following these decisions 
[ am satisfied that the notice to quit in 
this case is a good notice. 

I have so far dealt with the question 
on the footing that the document is ad¬ 
missible in evidence. But supposing I 
am wrong in that view, does a different 


.1) [1802] 80 L. R. Ir. 412. 

,4) [1809] 11 Fast. 312. 

(5) A. T. R. 1918 I». 0. 102=48 I. C. 
1. A. 222=40 Ou.1. 458 (P. 0.). 
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result follow ? Under S. 1/16, T. P. Act, 
dealing with holdings over tenancies, the 
lease, after the expiry of the original 
term, must be taken to have been re¬ 
newed from month to month. Such a 
lease is terminable, under S. 106, by 15 
days’ notice expiring with the end of a 
month of the tenancy. The question is: 
What is the month of the tenancy in , 
the present case ? It is admitted that 
the rent receipts which the plaintiff 
passed and the defendant accepted were 
uniformly for English calendar months, 
such as January, February. If that is 
the month of the tenancy, the notice to 
quit, on the reasoning I have adopted, 
is good. The result is whether agree¬ 
ment is received in evidence or not, the 
notice is a valid notice and the tenancy 
has been properly terminated. 

The only question that remains is as 
regards costs. Is this a case 1 where I 
should not allow the plaintiff costs under 
S. 16, City Civil Courts Act ? An 
important question has been raised and 
very fully argued. As a matter of fact, 
knowing that this defence was going to 
be raised, the plaintiff filed the suit in 
this Court, in the circumstances I am 
not prepared to deprive him of his costs. 

The mesne profits up to date amount 
Rs. 274-2-0 and future mesne profits are 
allowed at the rate of Rs. 175 per 

m n n f. Yt 


I pass a decree in favour of the plain¬ 
tiff for possession with Rs. 274-2-0 for 
mesne profits up to date and future 
mesne profits at Rs. 175 per month and 
costs of suit. Time for delivery of 
possession till 5th December 1930. 

P.R.S./b.V. Decree accordingly. 
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Ramesam, J. 

Nidamarthu Balasurya Bheemaraju — 
Defendant—Appellant. 

v. 

Changati Mrutyanjayudu and another 
—Plaintiffs—Respondents. 

Second Appeal No. 1966 of 1927, De¬ 
cided on 26th November 1930, against 
decree of Sub-Judge, Ellore, in A. S. 
No. 29 of 1926. 

Evidence Act (1872), S. 115—Two brother* 
13 and V jointly enjoying property a* tenant*- 
in-common — Before his death 13 by will 
giving hi* share to his daughter M and after 
her death to his grandson P —V dying leav¬ 
ing behind D — M's suit to recover her *n»r e 
agains.t 7) compromised, compromise being in 
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P s handwriting—Under compromise decree 
J) given certain property wholly — P then 
"Suing to recover Half share wholly given to 
D who had notice of will — P is not estopped 

* Ti*.°i ,ng y could not when suing to 
establish her claim represent interests in 
remainder. 

If a person having a right, and seeing another 
person about to commit, or in the course of 
committing an *ct infringing upon that right, 
stiinas by in such a manner-as really to induce 
the person committing the act, and who might 
otherwise have abstained from it, to believe that 
he assents to its being committed, ho cannot 
afterwards bo heard to complain of that act. 

[P 356 C ll 

Two brothers B and V wore jointly oujoving 
as tenanls-iu-common certain property. B be¬ 
fore his death, by will gave his share of property 
to his daughter M and after her death to his 
grandson t. V died leaving behind D. A suit 
by M for recovery of her share of property 

against D was compromised, the compro nise 

deed being in the handwriting of P and under 
the decree passed in terms of compromise M *as 
given her share in al! family lands except one 
which w is wholly given to D. A suit was subse¬ 
quently brought by P on the basis of the will 
for recovery of his half share in the land wholly 
given to D It was admitted that D knew of 
the contents of the will. 1 

Hdd: that there was no act infringing upon 
Ps rights as remainderman and the case of 
estoppel did no. arise in the case, [P 355 C 1] 

Held further- that there was „ 0 neel to 

‘hot K when suing to establish 
her life estate sought to represent all the inter- 
•ests m remainder and she could not do so even 

he wished to: Savage w. Foster, 88 E. R. 

2f)9, 4 C. I.. J. 198; De Bussche v. Alt 8 Ch 
D. 286 and FlunscUn v. Chai/nay, 23 E R 708 
Dint.; 9 M. I,A. 539, Expl. and 4 Cal. 342, Dist' 

„ [P 357 Cl] 

K . Hamesivara Rao —for Appellant. 

Ch. Rayhava Rao for Respondents. 

Judgment. The facts of this second 
appeal may be stated as follows: Bhu¬ 
janga Rao and Veeresalingam were two 
■cousins being grandsons of two brothers. 
They bad a number of family lands 
which they were enjoying in common, the 
lands not being divided by metes and 
bounds but they were divided in interest 
and Bhujanga Rao was living in distant 

?■ a °? 9 a M d 7 eeresal ingam was managing 
the fam , ly lands. Bhujanga Rao died in 

i f 5 1 hls deafch ho left a will 

gate his ? a ° 0a ^ e V 884 b y which he 
gave bis share of the property to his 

daughter Mahalakshmamma for life and 

alter her death to his grandson the pre- 

S ln nt rt hf amtl ? u’° Was fche son of another 
daughter of his, Kanakamma. After 

?J nf ]a ” g s a R ^ S dea,fch apparently the 
\? 388100 and e n]oyment continued. 
Veeresalingarn died in 1896 leaving the 
defendant his son a boy of 13 . The 


lands were being leased by the defen¬ 
dant s maternal uncle up to 1905 when 
the defendant refused to give Maha¬ 
lakshmamma her share of the property 
Then she filed O. S. No. 11 of 1905 to 
recover her share of the property. The 
plaint in that suit is now Ex. B. The 
written statement in that suit is not 
filed. The suit was compromised. Under 
this compromise Mahalakshmamma was 
given half-share of all the family lands 
except in the suit land which was wholly 
given away to the defendant. The 
draft of this compromise is Ex. 2 and 
Ex. 4 is a public copy of the peti¬ 
tion filed in Court. Under Cl. 1 of 
this compromise the suit land was 
wholly given away to defendant 1. 
Ex. 2 seems to he in the handwriting of 
the present plaintiff. There is a decree 
in terms of the compromise. Maha- 
lakshamamma died on 22nd August 1922. 
The present suit was brought by the plain¬ 
tiff in December 1923 to recover half of 
the suit land from the defendant on the 
basis of Bhujanga Rao’s will. Both the 
lower Courts have given a decree to the 
plaintiff. The defendant appeals. 

Three points have been argued before 
me. The first is that the plaintiff is 
estopped from claiming the suit land as 
he was managing the litigation of 1905 
on behalf of Mahalakshmamma, as he 
brought about the compromise and as he 
knew of it and actually wrote the draft 
Ex. 2. In support of this contention 
Mr. kameswara Kao, the learned advo¬ 
cate for the appellant relied on Savage v. 
Foster (l) and other cases to be men¬ 
tioned presently. In the case of Savage 
v. Foster (1), the person on whom the 
land was settled namely Williams did 
not know that Margaret had only a life 
interest and Mrs. Poster led him to 
believe that Margaret was competent to 
alienate the land. In the present case 
the defendant knew the contents of the 
will and lie admits this in his deposition, 
and therefore there is no question of his 
being made to beliove in the titlo of 
Mahalakshmamma by the conduct of tho 
present plaintiff. But apart from this in 
that case Williams entered into a mar¬ 
riage alliance on account of the marriage 
settlement. But in this case there is 
nothing which the defendant did to his 
detriment on account of his belief. The 
decision in Savage v. Foster (I), was 
(1) 08 E. R. 299. -- 


... 
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distinguished on the ground mentioned 
in Nicholl v. Jones (2). Vice Chancellor 


Page says: 

“buch was the case of Savage v. Foster fl) 
where a married woman, knowing that arrange¬ 
ments as to her property were being m ide, stood 
by, wh ]o the person m iking those amngements 
did not know her position, but supposed that he 
was dealing with a person competent to deal 
with the whole estate etc." 

The next case relied on by the learned 
advocate for the appellant is Ananda 
Chandra Sen v. Parbati Nath Sen (3), 
at p. 207. There one of the joint owners 
used the land in excess of his rights to 
the knowledge of the other and the 
other stood by, and it was held that he 
was bound by his implied assent and 
the decision in De Dussche v. Alt (4), at p. 
314, was cited in support of the conclu¬ 
sion. In the present case we have not 
got any user of the land to the detriment 
of the real owner. Hi De Busschc v. Alt 
(4) the doctrine of estoppel is enunciated 
as follows: 

‘‘Lf a person having a right, and seeing 
'another person about to commit, or in the 
course of committing an act infringing upon 
Ithat risht, stands by in such a manner as really 
to induce the person committing the act, and 
'who might othorwiso hivo abstained from it. to 
'believe 'h\t ho assents to its being committed 
ho cannot afterwards be heard to complain of 
the act." 

In the present case we have not got 
any act infringing upon the plaintiff’s 
right as rera linderman. Neither the 
decision in Ananda Chandra. Sen v. Par- 
'bati Nath Sen (3), nor the decision in 
De Bussche v. Alt (4) applies to this case. 
The next case relied on is Hunsden v. 
Chaynay lb). There the son declared 
that he was entitled to certain land 
after the death of the mother. The 
mother was silent and did not repudiate 
this assertion and was a witness to the 
deed of marriage settlement by which 
the land was settled to the issue of the 
marriage. It was held that the mother 
was estopped. Clearly the issue of the 
marriage could not know that the son 
had only limited interest. I do not 
'think therefore a case of estoppel has in 
this case been made out. 

The second point raised by the learned 
advocate for the appellant relates to the 
title and possession of Bhujanga Rao to 
'the suit land. So far as tho title is eon- 


(2) [18071 3 ISq. 700. 

(3) [1000] 4 C. L. J. 198. 

( 4 ) [1878] 8 Cb. D. 280—47 L. J. Cli. 

h. T. 379. 

(5) 23 E. R. 703. 
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cornel, the District Munsif finds it upon 
the evidence, and there is evidence to 1 
support the finding, that the suit land, 
was ancestral family karnam service' 
inam and that Bhujanga Rao and Veeresa- 
lingam were jointly enjoying it as 
tenants-in-common. The defendant’s 
case is that Bhujanga Rao gave away tho 
suit land to Veeresalingam to be enjoyed 
by him solely. The gift is oral and this- 
was rightly discredited. On appeal this 
point as to title was not urged before the 
appellate Court. The fifth point before the 
lower appellate Court related only to- 
possession. So far as possession is con¬ 
cerned. it is obvious that Bhujanga Rao- 
and Veeresalingam were tenants-in-com¬ 
mon and were enjoying tho n jointly, and 
until adverse possession is made out on 
the part of the defendant there is no¬ 
question of Bhujanga Rao or persons- 
claiming through him losing their rights.. 
No doubt if at the time of a person’s- 
death adverse possession against him 
might have already begun and his heirs- 
sue.'t-hey may have to show that the de¬ 
ceased was in possession up to the date- 
of his death and the suit is thereby 
within time. But in the present case as. 
already s’ated Bhujanga Rao and Veere¬ 
salingam being tenants-in-coramon, there- 
can be no que tion of adverse possession, 
and the possession of the other tenant is 
possess : on of Bhujanga Rao. I do not- 
think there is anything in this point. 

The third point argued by the learned 
advocate for the appellant is that in the- 
litigation of 1905 Mahalakshmamma re¬ 
presented also the plaintiff and the com¬ 
promise is a bona fide compromise and 
therefore binds also the plaintiff. It is- 
true that in Katama Nachiar v. The- 
Rajxh of Shivaganga (6), it was held 
that a Hindu widow who represents the- 
whole estate in a litigation represents 
also the reversioners and at p. 604 
Turner, L. J. says that her position is 
like the position of tenants-in-tail in 
Courts in England. This very observa¬ 
tion of the Lord Justice shows that a life 
tenant is incapable of representing the 
remainderman. This case therefore does 
not help the appellant. The other oase 
relied on is Prosunno Chunder Bhutia- 
charjec v. Kristo Chyunno Pal (7). In 
that case a person in possession of a. 
deceased’s estate was sued as repres ent- 

(G) [1862] 9 M. I. A. 539=2 W. R. 31 (P. 0.). 

( 7 ) [ISIS] 4 Oal. 342=3 0. L. R 154. 
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ing the estate by some person to whom 
a debt was due from the estate. It was 
•held that the executor is bouni by that 
judgment as one representing the whole 
estate In the present case there is no 
need to imply or infer that Mahalikshra- 
amma when suing to establish her life 
estate sought to represent all the in¬ 
terests in remainder and it is doubtful 
whether she can do so even B she wishes 
'to. There is no resemblance between 
‘the facts of this case and the case in 
Prosunno Chunder Bliuttacharjce v. Kristo 
*Chytunno Pal (7). In that case the 
person representing the estate was deten- 
dant and he was sued and could be sued 
only as a person representing the estate. 
Otherwise the suit could not lie. There¬ 
fore that case does not help the appel¬ 
lant. I think all the points urged by 
fthe learned advocate for the appellant 
have been disposed of. The second ap¬ 
peal fails and is dismissed with costs. 

p.R.S./p.n. Appeal dismissed. 

A. l.R. 1931 Madras 357 

Eddy, J. 

Itamaswami Chctliar— Plaintiff. 

v. 

P. M. A. Vellayappa Chetliar and 
others —Defendants —Applicants. 

Original Civil Suit No. 762 of 1926, 
•and Applications Nos. 2842 of 1929 and 
10t of 1930, Decided on 17th January 
1930. 

(a) Madras High Court Rules (Original 
Side), O. 31, R. 5—Partition suit — Applica¬ 
tion by worshippers of temple for declara¬ 
tion that certain fund was held by fa-nily in 
trust for temple—Court not having directed 
-notice to be issued to persons having claims 
•against family — Application could not be 
-entertained under R. 5. 

During the pendency of a suit for partition 
of a joint family, cert tin worship ers of a 
toinplc applied to the Court alleging thit a 
Hrgo fund was hold by the family as trust fund 
for the bene “it of the deity. But the Court li id 
not directed a notice to be issued to all persons 
having claims against the family and iu fact 
•no such notico wis given, 

Meld : thit the applicants could not avail 
•of R. 5 and tint therefore tho applications could 
not bo entortiined. [P 35 s * C 1] 

(b) Civil P. C. (1908), O. 1, R. 10 (2j— 
partition suit Commission issued for tak¬ 
ing accounts of family property - Worship¬ 
pers of certain temple applying to be made 
parties alleging that certain fund was held 
by family in trust for deity should be added 
-as pa'ties. 

Whcro in a suit for partition a commission 
was issued for taking accounts of the property, 
credit and etlects of tho joint family, and cer¬ 
tain persons applied, as worshippers oi a temple, 


to be nude parties to the suit, alleging that a 
large fund in the hands of the family was reallv 
a fund held in trust for the benefit of the 
deity : 

Held : that R. 10 (%) applied to their ap¬ 
plication and they could and ought to bo added 
as parties to the suit because tho Court would 
not be able to decide all the questions ar sing 
in the suit without joining them as parties : 5 
Mai. 52 ; A. I. R. 19.8 Mai. 735 ; A. I R. 
1920 Mad. 443, Foil .; 2 All 733, Expl ; Montgo¬ 
mery v. Foy Morgon & Co. 2 Q. B. 321, Cons. 

[P 359 C 2, P SCi C 2] 

T. M. Krishnasicamy Iyer and S. 
Thyagarnja Ayyar— for Applicants, 

S. Duraisiuami Iyer and T. V. Vish- 
uauatha Ayyar -for Defendants. 

Judgment.—It is a tribute to the 
learned counsel who have appeared before 
rae that my mind has fluctuated a good 
deal during the course of their argu¬ 
ments. Rightly or wrongly my mind is 
now stabilized. There are before me two 
applications. Both applications are made 
in a suit for partition entitled C. S. 762 
of 1926 relating to a joint family known 
as the P. M. A. firm. In that suit a 
preliminary decree was passed on 22nd 
November 19^8. By that preliminary 
decree it was ordered and decreed that 
the suit be and thereby was referred to 
a commission to take the following ac¬ 
counts : 

(a) An account of the property, credit and 
etlects of the said joint family (inclusive of tho 
assets profits, and liabilities of tho said P.M.A. 
firm belonging to tho said joint family) as on 
tho institution of tho suit ; 

(b) an account ot the debts and liabilities of 
the Slid family outstanding, and, 

(c) an account of all moneys rf the joint 
family which have come into the hands of both 
or oither of delendants 1 and 3 herein not on 
the ground of wilful default, but in tho ordi¬ 
nary course of managemeut of the said family.” 

and to make an enquiry whether the 
compromise set up by defendants 11 to 
13 herein is true, valid and binding on 
the plaintiff or any members of the 
family herein. 

The joint family referred to therein as 
the P. M. A. firm is I am told, one of the 
leading families of the class to which 
they belong. I am told that they took 
an active part in relation to the conduct 
of a saivite temple at Elamayankottur. It 
is alleged that they wore in possession 
of funds amounting to Rs. 1,38,000. It 
is alleged that that fund was a trust 
fund. It is alleged that the family it¬ 
self regarded that money as the money 
of the deity. Those being the allega¬ 
tions an application taken out on 17th 
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September 1929 was made to me asking 
for the following relief : 

“(a) Why the amount standing in the ac¬ 
counts of the P.M.A. firm, Madras to the credit 
of Sri Elamayankottur Deivanayagaswami 
should not he declared to be a trust fund pay¬ 
able by the receivers of the estate Messrs. 
Fr.isor & Ross, in full. 

(I») Why the said receivers should not be di¬ 
rected to retain out of the realisation made bv 
them a sum sufficent to pay in full the said 
amount. 

(c) Why costs of the application should not 
come out of the estate. 

(d) Why such further or other order should 
not be passed as may be necessary in the inte¬ 
rests of justice and in the circumstances of 
the case.” 

That application was made in this 
partition suit by two persons who were 
described as worshippers at the temple 
jin question. When that application came 
‘before me I expressed some surprise that 
persons, strangers to the suit, should try 
to come in and make an application of 
this sort. I was told by Mr. T.M. Krish- 
naswamy Iyer who appeared on behalf 
of the applicant that he rested his ap¬ 
plication on O 31, R. 5, Original Side 
Rules of this High’Court. R. 5 provides 
as follows : 

“If it. appears to the Court that there are out¬ 
standing debts or liabilities of the family, and 
that the same cannot then be ascertained, the 
Court may direct an account to be taken there¬ 
of, and may, in its discretion, direct notice to 
be given to all persons having claims against 
the family, or its property by advertisement in 
the newspapers or otherwise, to bring their 
claims into Court before a fixed day.” 

Order 31 is dealing solely with parti¬ 
tion suits. It was conceded before me 
.that the right of the applicants to come 
'under that rule depended upon whether 
or not the Court had .directed notice to 
be given to all persons having claims 
against the family and whether in fact 
such notice had been given. I am told 
by Mr. Duraiswami Iyer who appeared 
, on behalf of the respondents that the 
'Court c|id not direct notice to be given 
to all persons having claims against the 
family and that in truth no such notice 
had been given. That being so it ap¬ 
pears to me that the applicant cannot 
avail himself of that rule. I doubt very 
much whether the rule in any case would 
entitle strangers to come in and make 
substantive applications in such a suit 
as this. However it is unnecessary for 
mo to decide that. It is sufficient for me 
to say that the rule itself not having 
been complied with the application fails 
and is dismissed. The respondents will 


have their costs of this application in 
any event, such costs to be taxed. 

I now turn to the second application. 
Mr Krishnaswami fyer, feeling that he 
was in some difficulty and knowing the 
doubts I entertained with regard to his 
first application asked for leave to take 
out an application to make the applicants 
parties to the suit. That he did in the 
second application. The original ap¬ 
plicants were the applicants in this aho. 
and a third applicant was added who I 
am told, is the manager of the temple. 
These three persons on the second ap¬ 
plication sought the following reliefs : 

“(a) Why the applic ants herein should not 
ho added as party defendants in C. S. 762 of 
1926, and 

(b) Why such further or other orders should 
not be made as may be necessary in the cir¬ 
cumstances of the case and in the interests of 
justice.” 

Upon what does the second application- 
depend ? It depends, as is admitted, 
upon O. 1, R. 10 (2), Civil P. C. That 
rule provides as follows : 

‘The Court may at any stage of the proceed¬ 
ings, either upou or without the application of 
either party, and on such terms as may appear 
to the Court to be just, order that the namo of 
any pirty improperly joined, whether as plain¬ 
tiff or dofeudant, bo struck out, and that tho 
name of any person who ought to have been 
joined, whether as plaintiff or defendant or 
whose presence before the Court may be neces¬ 
sary in order to enable the Court effectually 
and completely to adjudicate upon and settle 
all the questions involved in tho suit, be 
added.” 

Now the first matter I have to put to 
myself is this : what are the questions 
involved in this suit ? I look at the- 
decree and I see that a commissioner has- 
been appointed: (a) to take an account of 
the property, credit and effects of the- 
said joint family, (b) an account of the- 
debts and liabilities of the said family 
outstanding. 

There can be no question at all that 
if in truth this is a trust fund and I do 
not propose to decide that one way or 
the other here then this family is liable 
to account for it. If it had held these 
moneys in trust for various persons con¬ 
nected with this temple then that must 
be regarded as one of the liabilities of 
the family. 

It has been argued by Mr. Doraissvami 
Iyer on behalf of the respondents that- 
the substantial question involve! in this, 
suit must relate to questions upon which, 
the parties themselves are at issue. It 
is obvious that the members of this 
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family are not at issue upon this ques¬ 
tion. It is not part of their case that 
this money is trust money. In fact it 
is their case and I have no doubt that 
they do say that this money belongs to 
their family. So says Mr. Duraiswami 
Iyer, this is not a question involved in 
this suit. Let us see ; is it not involved 
in this suit ? Supposing the commis¬ 
sioner finds this family is in possession 
of an amount in excess of Rs. 1,38,000. 
He is directed to ascertain what are the 
debts and liabilities of the family. Un¬ 
less these persons (applicants) are before 
the Court it is admitted that in no sense 
would the commissioner take cognizance 
of the allegations made in respect of this 
alleged trust fund. He would know 
nothing about it ; he would regard all 
the moneys in the hands of the receiver 
as being moneys of the family. He would 
regard those moneys as being available 
and completely available for distribu¬ 
tion among the creditors. It may very 
well be that there is no issue between 
the parties. But is this a question 
entirely for them ? O. 1, R. 10 (2), says 
that the Court may at any stage of the 
proceeding order that the name of any 
party improperly joined, whether as 
plaintiff or defendant be struck oub and 
that the name of any person who ought 
to have been joined, whether as plaintiff 
or as defendant, or whose presence before 
the Court may be necessary in order to 
enable the Court effectually and com¬ 
pletely to adjudicate upon and settle all 
the questions involved in the suit be 
added. 

^ hy is the Court empowered to do 
that ? It is empowered to do that in 
order to enable the Court “effectually 
and completely to adjudicate upon and 
settle all the questions in the suit." How 
can the Court completely adjudicate upon 
and settle all the questions involved in 
this suit if it shuts its eyes to the persons 
who are making this application ? Can 
the Court entirely disregard the allega¬ 
tion that Rs. 1,38,000 out of the moneys 
in the hands of the receiver is trustmoney? 

Can the Court completely decide what 

are the debts and liabilities of the family 
if it wholly ignores this question of the 
alleged trust fund ? It is said, rather it 
is contended before me, that if in fact 
it is held to be trust money there may be 
nothing for the creditors. That may very 
well be but if this is trust money and 


there are no other available assets then 
plainly the creditors are entitled to 
nothing. That is not an argument to 
sway my mind upon an issue such as 
this. I simply ask myself this question :| 
Here are the rules framed giving the 
widest possible discretion to the Court.; 
I have to ask myself can the Couit com¬ 
pletely settle all the questions involved 
in this suit without adding these persons 
as parties ? In my opinion it cannot. 

Now a number of authorities have been 
cited before me and I propose to refer to 
only a few. The question which I am 
now considering was considered by this 
Court in V ydiananda v. Siiaram (l) by 
Sir Charles Turner, C, J., and Muthu- 
swami Iyer, J. In construing the words 
which I am called on to construe, the 
Court in that case said : 

Is it meant by these words that a person not 
originally impleaded is to be made a party only 
if the questions raised in the suit cannot other¬ 
wise be completely and effectually determined 
between the parties to the suit ? Or is it meant 
completely and effectually determined 60 that 
they shall not be again raised in that or in any 
other suit between the parties to the suit or any 
of them and third parties ? To accept the more 
restricted interpretation involves the addition 
of words which we do not find in the section, 
namely “between the parties to the suit" and 
there can be a few, if any questions, which can¬ 
not be determined between the parties to the 
suit one way or the other, and of which the 
determination, if thoy be material, will as bet¬ 
ween the parties to the suit not be final. On 
the other hand, the interpretation warranted by 
the terms would enable the Court to avoid con¬ 
flicting decisions on the same question which 
would work injustice to a party to the suit, and 
finally and effectually to put an end to litiga¬ 
tion respecting them.” 

To the same effect is a judgment of 
Ramesam, J. In the matter of Bahisuami 
Iyer (2). There, referring to a partition 
suit such as this (that case being a case 
of insolvency) the learned Judge in the 
course of his judgment said that the 
Official Assignee can apply for all the 
creditors to bo made parties so that the 
findings as to the nature of the debts 
may bind all. 

t To the ‘same effect is a judgment of 
Vedkatasubba Rao, J., in Secretary of 
State v. M. Murugcsa Mudaliar reported 
in A. I. R 1929 Madras at p. 443. There 
dealing with the rule the learned Judge 
says : 

,v The first part deals with necessary parties 
and the second, with proper parties. True, a 

(1) [1882] 5 Mad. 52. 

(2) A.I.R. 1928 Mad. 735=112 I.C. 541=51 

Mad. 417 (F.B.). 
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decision is binding only on the parties to the 
suit j biit do^s it follow that a Court is bound 
to decide a dispute in the absence of those per¬ 
sons whom it most vitally concerned/' 

The learned Judge in the course of his 
judgment referred to a number of autho¬ 
rities and among them is a case reported 
in Esqaimalt and Naimo By. Co. v. 
Wilson (3). That is a decision of the 
Privy Council. The head-note says this : 

When an action if successful will affect 
rights claimed by the Crown but the plaintiff 
has against the Crown no claim to which the 
procedure*by petition of rights is applicable the 
Attorney-General is a necessary and proper 
party and may be joined as a defendant bv the 
plaintiff,*’ 

In the course of the judgment Lord 
Buckmasler says at p. 363 with regard 
to the contention that there is no need 

to make the Attorney-General a party : 

' With regird to the first of these contentions 
their Lordships are clearly of opinion, that the 
Attorney-General ought to be before the Court. 
It is qu.te true that the title of the Crown to 
the hnd in quest on is not in controversy, nor 
is the Crown asked to do any act or grant any 
estate or pri ilego ; but in the event of the 
plaintiff’ success the rights existing in the 
Crown and consequent upon the grant to the 
respondents will cease. If these interests lay 
in a third party, he ought certainly to be added 
as defendant and that is the best means of test¬ 
ing the necessity of the attendance of the 
Ciown.” 

Mr. Duraiswami Iyer sought to dis¬ 
tinguish that case from this upon the 
footing that there some interest of the 
Crown was affected. Personally I fail 
to see the distinction between that case 
and this. In the case now before me it 
is not true to say that this Court has 
appointed a commissioner to ascertain 
what are the debts and liabilities of this 
family. Is it not true to say that the 
interests of the present applicants who 
are saying that a large portion of the 
available assets represent trust money 
are vitally concerned ? 

Mr. Duraiswami Iyer drew my atten¬ 
tion to a number of cases which he says 
point the other way. He directed my 
attention this morning to a case reported 
in Narain Kuar v. Piary Lai (4). Tne 
head-note says this : 

" Whore an application is made under S. 82 
(that corresponds to O. 1, tt. 10 (2J of the pro- 
sent Civil Procedure Code) for the addition of a 
person whether as plnintiff or dofond ant, such 
persons should as a general rule, be added only 
where thcic are questions directly arising out 
of and incidental to the original cause of ac¬ 
tion, in which such person has an idontity Q r 


(3) [1920] A.C. 558. 

(4) [1*79J 2 All. 738. 


community of interest with the original plain¬ 
tiff or defendant.” 

I look at the judgment of Straight, J. 
at p. 741 There I read this : 

No doubt it is most desirable when litiga¬ 
tion has been instituted in respect of a parti¬ 
cular subject-matter or specific contract, that 
the Court hivmg cognizance of it should see 
that all questions directly springing out of it 
should be raised and dcilt with once and for all 
and that all persons naturally concerned in and 
likely to be legally affected by tbe determina¬ 
tion of those questions should be joined as par¬ 
ties.” 

I do not want to deal with the parti¬ 
cular facts of that case but I see nothing 
generally in the judgment of Straight, J. 
which is inconsistent with the view I am 
now taking. I pause here and ask my¬ 
self the question as to what is the alter¬ 
native suggested. The alternative sug¬ 
gested here is that the present applicants 
should bring an independent suit. There 
is much to be said in favour of that sug¬ 
gestion and prima facie I should say that 
that is the right course. But supposing 
that they do in fact bring an independent 
suit, what would be the position ? Two 
suits would be proceeding in this Court 
and in both of them this question would 
be involved as to what are the liabilities 
of this family. In Suit No. 1, a decision 
would be reached without any reference 
whatever to the question of whether this 
money is trust money or not. In suit 
No. 2, a decision would be reached only 
solely with reference to this question. 

Is it not obvious that the effect of these 
two decisions would be that in all pro¬ 
bability if the present applicants are 
right in their contention, they may be 
wrong, but if they are right there would 
be two conflicting decisions. 

Mr. Duraiswami Iyer referred me also 
to certain Eaglish cases and among them 
is one reported in Montgomery v. Foy, 
Morgan & Co. (5). There a shipowner 
brought an action against certain con¬ 
signees and an application was made that 
the shippers of the cargo should be added 
as defendants in the action in order that 
they might counterclaim against the 
plaintiff damages for short delivery and 
injury to cargo. The matter went up to 
the Court of appeal and there Lord 
Esher said this : 

” Hero the matter before tbe Court is the 
contract of affriglitmeot and there are disputes 
arising out of thu matter as between the plain¬ 
tiff and tno defendants and the company whom 

(5) [1895J 2 Q.B. 321=65 LiX~Q.tf.~lL8=8 

Asp. M.O. 3d=4 3 W.K. 691=7d L.T. 12. 
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it is sought to add as defendants and who are 
defendants principals in the matter. I can find 
no caso which decides that wo cannot construe 
the rule as enabling the Court under such cir¬ 
cumstances to effectuate what was one of the 
great objects of the Judicature Acts, namely 
that whero there is one subject-matter’ out of 
which several disputes an so, all parties may bo 
brought before the Court and all these disputes 
may bo determined at the same time without 

the delay and expense of several actions and 
trials.” 

In these circumstances although there 
is much to be said both ways, tlie conclu¬ 
sion to which I have come is that this 
application falls within O. 1, R. 10 (2), 
jCivil P. C., by which the Court may at 
any stage of the proceedings add a party 
to the suit and I see no difficulty about 
that at all. I am told that tho commis¬ 
sioner will not report for about twelve 
months. Whether that be so or not I am 
satisfied that he ought not to report in 
this Court as to what are tho debts and 
liabilities of this family without regard 
: fc o the contentions put forward by tho 
piosent applicants. I think their pre¬ 
sence before the Court is nocessary to 
enable the Court effectively and com- 
iplotoly to adjudicate and settle all the 
questions involved in this suit. ' 

In these circumstances I direct that 
those three applicants be added as party 
defendants in C. S. 762 of 1926 and that 
all proceedings therein bo amended ac¬ 
cordingly. I do not propose to put the 
applicants on any terms in making this 
order and they will have their costs of 
this application in any event, such costs 
to be taxed. I direct that there be liberty 
to both sides to apply. I direct that tho 
receivers do retain in their hands tho 
sum of Rs. 1,38,000 until furthor order. 

P.R.S./s.N. Appeal alloived. 


lant. 
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Sundaram Chetty, J. 
Hamaswami 4yi/ar—Plaintiff—Appel- 


v. 


dentT^* Stfitc— Defendant—Respon 

Second Appeal No. 278 of 1928, Deci 

ded on 25th November 1930, from docre 

of bub-.Judge, Negapatam, in Annna 

Suit No. 100 of 19*5. P1 

(a) Land Acquisition Act (1834), S. 3 (fl- 

Acqumtion of house site for Panchams i 
public purpose. 

Even if only n section of v tho public is bene 
fi od by suca acquisition, tho purpose woub 
still bo a public purpose aud hence acquisitioi 
of houso sites for Panchamas is for public pur 


pose : A. I. R 1925 Mad. 837; A. I. R. 1330 
Mad. 798; aud A. I . R. 1930 Mad. 248, Rel. on. 

... f [P 302 G 1] 

fb) Land Acquisition Act (1894), S. 6 (1) 

20 per cent of cost of acquisition levied on 
applicants for sites and the remaining 80 
per cent to be paid out by Government from 
public revenues to be recouped by instal¬ 
ments from assignees of sites—In this case 
provision of Act is properly complied with. 

A notification was published in the Official 
Gazet.o that certain land was needed for a 
public purpose and that tho compensation to be 
awarded lor such property had to be paid, 20 
per cent, by the applicants, after grant of sites 
to them and 80 per cent, by Government from 
the public revenues to be recouped b\ instal¬ 
ments from the ssignees of the sites. On a 
question whether this was a strict compliance 
with the section 

Htid : that the provision of the Act had been 
strictly complied with and it was not correct to 
say that what the Government hid paid was 
only a loan to tho assignees and that as such it 
was on.y a nominal compliance with the pro¬ 
viso of the statute. The conditions prescribed 
by the Act for the exercise of the statutory 
rights of an exceptional chiracter had been 
strictly fulfilled and not only nominally com¬ 
plied with: 0 I. C. 457, Ref.; A. I. R. 1930 Mad 
793, Rel.on.; A.I.R. 1921 Cal. 159; Denman and 
Co. Lid. v. Westminster Corporation ,(1900) 1 
Ch. 404. Dist. [P 302 0 2] 

S. Varadachariar and T. M. llama- 
sicami Iyer —for Appellant. 

Govt. Pleader —for Respondent. 

Judgment This second appeal arises 
out of a suit filed by the deceased father 
of the appellant in respect of the pro¬ 
posed acquisition of a plot of land be¬ 
longing to him by the Government under 
the provisions of the Land Acquisition 
Act. I of 1894. The plaintiff was served 
with notice as required by the Act and a 
notification to the effect that tho land is 
needed for a public purpose was also 
published in the Official Gazette. Alleg¬ 
ing that the proposed acquisition Ts 
illegal, the plaintiff filed the suit for a 
declaration and for an injunction res- 
tiaining dofendant 1 (the Government) 
from acquiring the suit land. Both the 
lower Courts have held that tho proposed 
acquisition is for a public purpose and it 
is legal and valid. The contentions put 
forward by the plaintiff in the lower 
Courts are also pressed in this second 
appeal. 

On the report of the Deputy Collector 
on special duty, who was ordered to ex¬ 
amine the subject of providing the Pan- 
chamas of the Tanjore District with 
house sites and on the recommendation 
of the Board of Revenue, the Government 
issued an order dated 10th November 
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1917 sanctioning tHa acquisition of sites 
for the benefit of the Panchamas : vide 
Ex. 1. In the present case, it is found 
hv both the Courts below that the site 
in question was acquired for providing 
house sites to Panchamas and also a 
school for them. This acquisition seems 
to have been intended for the benefit of 
defendants 5 to 23 who are poor Pan- 
chama labourers suffering inconveniences 
without pemanent dwelling bouses. As 
ito the question whether an acquisition 
'for such a purpose is really one for a 
public purpose within the meaning of the 
Act, it has been held by Devadoss, J., in 
[Veeraraghavachariar v. Sent/, of State (l) 
that in accordance with S 3, Cl.(f). Land 
Acquisition Act, the Government of 
Madras declared by a notification in 1895 
in favour of acquisition of village sites in 
the Tanjore District and that the acquisi¬ 
tion of house sites for Panchamas is a 
public purpose within the meaning of 
[S. 3 (f) of the Act. Even if only a sec¬ 
tion of the public is benefited by this 
acquisition, the purpose would still be a 
public purpose as held by Venkatasubba 
Rao, J., in a recent case reported in Secy, 
of State v. Gopal Ayyar (2). 

The facts of the present case are 
exactly on all fours with the facts of the 
case decided by me in Secy, of State 
v. Murugesam Pillai f3) and the facts of 
the case in Secy, of State v. Gopala 
Ayyar (2), decided by Venkatasubba Rao, 
J., Objections now raised against the 
validity of the acquisition are almost 
■similar to those raised in the said two 
cases. The conslusions arrived at in 
those decisions after a due consideration 
of these objections, should in my opinion 
govern the present case also. 

Mr. Varadachariar for the appellant 
concedes that if the declaration made 
under S. 6 of the Act is valid, it would 
then be conclusive evidence that the land 
is needed for a public purpose. But 
what ho is trying to urge is that the 
Court should be satisfied as to the vali¬ 
dity of the steps leading up to the recom¬ 
mendation for the acquisition and that 
the acquisition itself is within the scope 
of the real object which the legislature 
had in view for the passing of this Act. 
He relied on the d ecision of the Calcutta 

(1) A. I. R. 1925 Mad. 837 =33 I. C. 485=49 

Mad. 237. „ „ _ 

(2) A. I. R. 193C Mad. 793=127 I. G. 609. 

(3) A. I. R. 1930 Mad. 248=124 I. C. 158. 


High Court reported in Raghunath Das 
v. Collector of Dacca (4) in which the 
learned Judges have observed that when 
statutory rights of an exceptional char¬ 
acter have been created, the cond tions 
prescribed by the statute for the exercise 
of such rights must be strictly fulfilled, 
and if a mere nominal compliance with 
the provisions of the statute was made, 
the civil Courts can afford »elief to a 
person who is aggrieved by the adoption 
of such a course. The question for con¬ 
sideration is, whether in the present case 
there was only a nominal compliance 
with any vital provision of the Act. 

The proviso to S. 6 (1) of the Act lays 
down that no such declaration shall be 
made unless the compensation to be 
awarded for such property is to be 
paid wholly or partly out of public re¬ 
venues or some fund controlled or 
managed by a local authority. In the 
present case, the proposal of the Govern¬ 
ment is that 20 per cent of the cost of 
the acquisition should be levied in thej 
first instance from the applicants for the 
grant of house sites after the acquisition 
and the remaining cost namely 80 per 
cent, should be paid out of the public 
revenues by the Government which 
should subsequently be recouped from the 
persons to whom the sites are assigned, 
in instalments to be spread over a 
period of 20 years. It is contended that 
this course is not a real or substantial 
compliance with the direction in the 
aforesaid proviso and therefore the de¬ 
claration under S.6 is not legal and valid. 
There is no doubt that four-fifths of tho 
compensation to be awarded for thes 
acquisition of the property is first paid 1 
out of the public revenues. It is con. 
ceded, that if soon after the payment by 
the Government for the acquisition with-! 
out any such previous understanding,) 
they recoup the same by collecting it; 
from the assignees of the several parcels! 
of land in proportion to their shares,| 
there would be no violation of the pro-t 
viso. Does such payment out of public 
revenues when made on an understanding 
with the applicants or future grantees 
that they should repay the same in the 
course of 20 years in certain instalments, 
become only a nominal compliance with 
the proviso as contended for by the ap¬ 
pellant ? I think not. In Secy . of\ 


(4) [1913] 6 I. C. 457. 
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State v. Gopala Aijyar (2) Venkata- 
subba Rao, J. has also observed that tbe 
validity of the declaration under S. 6 
cannot be made to depend upon some 
future contingent event, and what the 
sectio'i says is that some portion of the 
cost must be paid out of the public re¬ 
venue and that condition is literally 
complied with by the payment in ques¬ 
tion. When as a matter of fact, tho 
Government pays 80 per cent of the cost 
from the public revenue, the provision 
of the Act is complied with and it is not 
correct to say that what the Government 
has paid is only a loan to the Panchatnas. 
Reliance is placed upon the decision 
of Greaves, J., in In re Manick Chand 
Mahata v. Corporation of Calcutta (5) 
and also the decision in •/. L. Denman & 
Co. Ltd. v. Westminister Corporation (6). 

In the former case, it has been held 
that though the notification under S. 6, 
Rand Acquisition Act, is conclusive for 
showing that the land is needed for 
public purpose, yet the Court is entitled 
to enquire into the validity of the steps 
leading up to the recommendation. In 
that case, it was found that the acquisi¬ 
tion by the Corporation was not really 
for purposes for which the power to 
acquire was vested in it by the legis¬ 
lature, but it was made merely to enable 
another body to acquire land through the 
medium of the Corporation. In the 
latter case also, it was found that though 
the acquisition of land necessarily re¬ 
quired for the purpose of the widening 
of the thoroughfare would be within the 
scops of the powers conferred by the Act, 
the statutory authority was misused for 
the purpose of acquiring other and ad¬ 
ditional land in order to benefit the 
syndicate. They are cases where the 


acquisitions have been proved to ha 
been made with an indirect or ulteri 
object, extraneous to the scope of tl 
Acts conferring powers of acquisition t 
those bodies and such acquisitions we 
held to be outside the scope of those Ac 

and therefore illegal. In the presei 

case, there is absolutely nothing to sho 
that the acquisition in question is n« 
one contemplated by the Land Acquis 
tion Act. On the other hand, the pu: 
pose for which this acquisitio n is made 

(o) A. I. R. 1921 Oil. 159=48 Cal 91G 
(G) [I905j 1 Ch. 464=75 L. J. Ch 272=' 
T. L. R. 270=54 W. R. 845=4 L G J 
442=70 J. P. 185=94 L. T. 870. 



a public purpose within the meaning of 
the Act and there is also a substantial 
compliance with the requisites laid down 
in the Act for making the declaration 
under S. 6. An enforcement of the 
powers vested in the Government under 
the Act for the purpose of securing bene¬ 
fit to the public or a section of the public, 
may be felt as a hardship by an indivi¬ 
dual who is affected by tho acquisition, 
but the very scheme of the Act in pro¬ 
viding for compulsory acquisition is based 
on the principle that individual interest 
should give way to the general interests 
of the public or a section of tlie public. 

For the foregoing reasons, I have no¬ 
hesitation in holding that the acquisition 
in question is in accordance with the 
scheme of the Act and the requisites laid 
down by tho Act for the acquisition have 
also been substantially complied with. 
In the result, the second appeal fails 
and is dismissed with costs. 

P.R.S./B.V. ApjJeal dismissed. 
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Reilly and Anantakrishna Ayyar. JJ.. 

Paredath Chori George —Plaintiff — Ap¬ 
pellant. 

v. 

Thithi Umma and others —Defendants 
—Respondents. 

Appeal No. 228 of 1929, Decided on 
7th October 1930, against order of Dist. 
Judge, South Malabar, D/- 29th Septem¬ 
ber 1928. 

Malabar Compensation for Tenant’s Im¬ 
provement Act (1900), S. 3 (1)—Application.. 

Tho Act applies not only to agricultural ten¬ 
ancies but also to kudiyiruppus (house-site). 
A.I.R. 1927 Mad. 776, Foil.] .S’. A. No. 1532 of 
19'5, Expl ; S. A. N >. 1445 of 1389, Di-,t. 

CP 364 0 2], 

B. Sitarammo —for Appellant. 

iV. A. Krishna Ayyar —for Respondents. 

Reilly, J. In this case the plaintiff 
s t u ®d to recover what he called a "house 
site in Cochin town from the defendants 
and prayed that the defendants might be 
ordered to pay tho arrears of rent due 
and to demolish the house built on the 
land. The Subordinate Judge who tried 
the case made a decree for the plaintiff, 
rejecting defendant 6’s claim that she 
was entitled to compensation for the 
house under the Malabar Compensation 
for Tenants’ Improvements Act. The 
learned District Judge of South Malabar 
on appeal held that defendant 6 was on- 
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titled to co mpensation for the house and 
remanded the suit to the Subordinate 
Judge. This appeal is against the order 
of remand. 

Exhibit F is the lease counterpart exe¬ 
cuted by defendant 6's predecessor-in¬ 
title. It is dated 29th October 1911. It 
shows that he had been in possession 
under a previous lease for a short period 
and had built a house on the site. In 
Ex. F he agreed that, if he was required 
to surrender the property for any of cer¬ 
tain reasons specified, including default 
in payment of rent, he was to demolish 
the house. It was contended for defen¬ 
dant 6 that the Malabar Compensation 
for Tenants' Improvements Act applied 
"to the. case and therefore the agreement 
that the original lessee would demolish 
the house and mot claim compensation 
for it was invalid. The learned District 
Judge found that what was let by the 
plaintiff’s predecessor to defendant 6's 
predecessor was a kudiyiruppu, in which 
ho had built a house, an 1 that the Act 
applied and therefore for that house de¬ 
fendant 6 was entitled to compensation. 

It has been contended before us first 
that what was let was the house. That 
is obviously incorrect because Ex. F 
makes it clear that the house was built 
by the lessee; the rent was made a charge 
upon the house as the lessee’s, and the 
lessee was to demolish it. It cannot be 
suggested that the house was ever the 
landlord’s or that it was a house that 
was let under Ex. F. 

Then more reasonably it was contended 
■that what was let was the actual area of 
land upon which the house stood and no 
more, that the land concerned was merely 
tho site upon which the house stood. 
When we examine Ex. F and the schedule 
attached to it, it is clear, I think, that 
that is not correct. The boundaries given . 
in the schedule show that something 
more than the land upon which the house 
actually stood was let. What was let 
was a compound or paramba or kudi¬ 
yiruppu, within which the house had 
been built Unfortunately the measure¬ 
ments of that compound are not given in 
the deed; but it is clear from the boun¬ 
daries, a lane on one side, a lane on the 
other, two pararabas on another side and 
a neerthodu on the remaining side, that 
the compound, of whatever size it is, in¬ 
cludes something more than the actual 
area on which the house stands. More¬ 


over Ex. F refers to araichas in that 
area, which the tenant is to protect. 
That also shows that there must be some 
compound round the house. In ray| 
opinion the learned District Judge was; 
right in finding that what was let to the 
tenant was a kudiyiruppu, in which he 
had built a house. 

The only question then is whether that 
is a case to which the Malabar Go npen- 
sation for Tenants’ Improvements Act 
applies. It has sometimes been conten¬ 
ded that that Act applies only to agri¬ 
cultural holdings. That question was 
recently considered by a Bench of this 
Court in S. A. No. 1532 of 1925. and after 
an examination of the Act, the previous 
law and all the relevant cases it was 
decided that the Act applies not only to' 
agricultural tenancies but also to build¬ 
ing leases. That would cover the pre¬ 
sent case. Indeed it would more than 
cover the present case, in which it 
is not necessary to go so far. In Ghathu- 
kiUtif v. Kunhappan (1), Jackson, J., 
expressed the opinion that the Act was 
confined to agricultural holdings and 
kudiyiruppus. The decision of the Bench 
in S. A. No. 1532 of 1925, though it goes 
further, agrees with Jackson, J’s view 
that the Act applies to kudiyiruppus, 
about which, speiking for myself, I have 
never felt any doubt. That being so, in 
the present case it appears to me that 
the learned District Judge was right and 
that defendant 6 is entitled to compensa¬ 
tion for this particular house. 

I may add that I do not wish on this 
occasion to express any opinion whether 
a tenant, to whom a building is let, can 
claim compensation for any improvements 
made to that building on the ground that 
the building itself must stand upon land 
and therefore he is a tenant of land 
within the meaning of the Act. That is 
a question into which it is unnecessary 
to go at present. In my opinion this 
appeal should be dismissed with costs. 

Anantakrishna Ayyar, J. —I agree. 

The learned District Judge’s finding is 
that the present is a case of a lei.se of 
vacant kudiyiruppu house site to defen¬ 
dant 6 who built a house thereon, and 
that though in a subsequent renewal of 
the lease there was a provision that de¬ 
fendant 6 would on ejectment demolish 
th e building and restore the site to the 

(1) A.I.R. 1927 Mad. 770=103 I.O. 677=50 
Mad. 813. 
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plaintiff, the stipulation is not binding 
on defendant 6 having regard to the pro¬ 
visions of the Malabar Compensation for 
Tenants’ Improvements Act. Reading 
the document Ex. F as a whole, I agree 
with the learned District Judge that 
what was leased to defendant 6 was not 
merely the actual site on which the 
house was built, but the pararaba within 
the four boundaries mentioned in Ex. F; 
and this is what usually happens in such 
cases, the tenant putting up a building 
in a portion of the paramba leased and 
making, kuikurs &c , in the other portion 
of his holding: see Logan’s Malabar Law, 
Vol. 2, 199. I am unable to accept 
the contention of the learned advocate 
for the appellant that w;hat was leased 
to the defendant was a building with 
only the actual site on which the build¬ 
ing stands The building admittedly be¬ 
longs to defendant 6, and if the building 
belonged to the landlord there is no 
meaning in the provision that on eject¬ 
ment defendant 6 (tenant) would demolish 
the building (according to the assumption, 
the landlord’s) and restore the paramba 
only to the landlord. 

I proceed on the footing that what was 
leased was a paramba and that the build¬ 
ing stands only on a portion of the 
property leased. In Chnthukutty v. 
Kunhappan (l), it was observed by 
Jackson, J., that the Malabar Act ap¬ 
plied to improvements effected by lessees 
of the agricultural holdings and vacant 
kudiyiruppus. In Sabju Sahab v. Malabar 
District Board (2) I had a case where the 
District Board of Malabar leased certain 
land forming road side poramboke to a 
person under an express condition that he 
should quit the land without claiming 
any compensation for improvements of 
any sort that might bo effected by him 
thereon. I held that the road side poram¬ 
boke in question could not be said to be 
either agricultural land or kudiyiruppu 
site. I also held that a substantial build- 
ing put upon that roadside poramboke 
.by the defendant was inconsistent with 
the purpose for which the land was let 
1 accordingly held that the defendant 
was not ontitled to claim any compensa¬ 
tion under the Act in the oircumstances. 
The decision of two learned Judges iii 
S. A. No. 1445 of 1889 (unreported) was 
quoted before me, where the Court held 

(2) A.I.R. 1930 Mud. 10=120 I.C. 501=58 
Mad, 54. 


that the lease of a dwelling-house within 
the limits of a town, for purposes of resi¬ 
dence only, did not come under the Act 
of 1887. The ease before roe not being 
one of a lease of a dwelling-house, but 
only of a vacant land (roadside poram¬ 
boke), it was pressed upon me that the 
observations of the learner] Judge in 
Chnthukutty v. Kunhappan (l) relating 
to lease of vacant kudiyiruppu required 
reconsideration; but, having regard to 
what I understood to be the practice ob¬ 
taining with reference to leases of vacant 
kudiyiruppus, viz., that the tenant in 
such cases ordinarily puts up a house on 
a portion of the paramba and makes, 
kuikurs on the other portions convenient 
for the purpose, thus converting the 
paramba into a sort of garden-house 
(garden with a house therein), I stated- 
that absolutely no grounds had been made- 
out why I should not follow the same. 
The question has been again raised before 
us whether Act 1 of 1900 applies to- 
leases other than leases for agricultural 
purposes. 

It is not necessary in this case to go- 
into that larger question, since the pre¬ 
sent is a case of a lease of vacant kudi¬ 
yiruppu as described already, and a Bench, 
of two learned Judges of this Court has 
very recently held in S. A. No. 1532 of 
1925, that the Act applies to leases of 
vacant kudiyiruppus. The present is, if 
anything, a stronger case in favour of the 
tenant than the one before the learned 
Judges. Defendant 6, a lessee of a vacant 
kudiyiruppu paramba has put up a house 
on a portion of the paramba included in 
his holding; he is entitled to compensa¬ 
tion in respect thereof, as held by the 
learned District Judge. As I said already, 
it is not necessary in this case to say 
anything on the other question which 
was argued before us, whether a lessee of 
a dwelling-house in a town (the lease- 
being unconnected with agriculture) 
would be entitled, under Madras Act 1 of 
1900, to claim compensation for improve¬ 
ments ejected by him in respect of the 
building leased out to him. I agree that 
the civil miscellaneous appeal should be-, 
dismissed with costs. 

P.R.S./b.v. Appeal dismissed.. 
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CURGENVEN AND BHASHYAM 

Ayyangar, JJ. 

(Kokku) Rama Row and another —Ap¬ 
pellants. 

v. 

Official Assignee of Madras —Respon¬ 
dent. 

Original Side Appeal No. 9 of 1930, 
Decided on 14th October 1930, against 
judgment of Waller, J., D/- 12th Novem¬ 
ber 1929. 

(a) Presidency Towns Insolvency Act 
(1909b Ss. 55 and 56 —Act of insolvency 
only affords ground for adjudication and is 
not ipso facto void. 

An act of insolvency only affords ground for 
adjudication and is not ipso facto void and un¬ 
less it l>e a fraudulent transaction the lapse of 
the period within which it. can be availed of to 
support an application for adjudication will 
place it beyond attack : 19 Cal. 223; Dutton v, 
jMorrison, 34 E. R. 75; 26 Bom. 7G5; A. I. R. 
1927 Mad. 526, Rcl. on. [P 367 C 1] 

(b) Presidency Towns Insolvency Act 
(1909), S. 55— Debtor creating trust for cre¬ 
ditors of whole of his property—Burden of 
proving bona fides is on trustee. 

The burden of proving the bona fides of a trust 
viz., that the trustee is a purchaser in good faith 
and for valuable consideration is on the trustee 
in case of a trust created by the insolvent for 
his creditors of his property prior to his adjudi¬ 
cation : 43 Mad. 739, Rel.' on. [P 368 C l] 

V. V. Srinivasa Iyengar for S.G. Sata- 
gopa Mudaliai — for Appellants. 

K. Krishnaswami Iyengar for M. P. 
Sundararaja Ayyar —for Respondent. 


Bhashyam Ayyangar, J. —In this case 
two persons, Kasi Viswanatha Mudali 
and Balasundram, were adjudicated in¬ 
solvents on 22nd July 1929 on a credi¬ 
tors’ petition presented on 2nd March 
1929. Some time before the presentation 
•of that petition, that is on 23rd August 
1928, the first insolvent, Kasi Viswa¬ 
natha Mudali, had transferred all his 
property to himself and two of his nume¬ 
rous creditors, namely K. Rama Rao and 
B. Kottayya, jointly, on trust for the be¬ 
nefit of his creditors. The deed of trust 
recites that the arrangement evidenced 
by it was come to and settled by the six 
creditors specified in list A thereof- after 
looking into the accounts of the trans- 


“ i dhcvflsion amongst themselves and with the 
liansferor. of the financial position of the trans¬ 
feror “and that the transferor” intimated unto 
[ho said creditors in list A that the other credi¬ 
tors (of whom there wore more than GO as 
spooifiotl in li»t C) would not d.sturb the 

arrangement now como to. . , . 

After the adjudication, the Oihcial As¬ 


signee applied by a notice of motion dated 
23rd August 1929 to declare that the 
said deed of trust was void as against 
him under S. 55, Presidency Towns Insol¬ 
vency Act 3 of 1909 and to direct the 
trustees to deliver over to him all the 
properties of the insolvent in their pos¬ 
session and for other ancillary reliefs. 
This application was contested by the 
two co-trustees of the insolvent but was 
granted by the learned trial Judge. The. 
trustees have appealed. 

Now the ground on which the learned 
trial Judge has held that the trust in 
question is voidable by the Official As¬ 
signee is that it is an act of insolvency 
and opposed to the spirit and policy of 
the law of insolvency. The debtor hav¬ 
ing transferred all his property under 
the said trust for the benefit of his credi¬ 
tors generally, it was undoubtedly an act 
of insolvency [S. 9 (a) of the Act.] But 
it had been effected more than three 
months before the presentation of the 
insolvency petition. The insolvency pe¬ 
tition could not be and was not therefore 
grounded on it. It was based on a later and 
different act of the debtor. The learned 
Judge however thought that this did not 
make a difference. He held “that an 
act of insolvency is an act of insolvency 
whenever it is committed” and that once 
an adjudication was made on some act 
of insolvency the Official Assignee was 
entitled to have any earlier act of insol¬ 
vency set aside. He relied in support of 
this on the observation of Lord Hobhouse 
in Iihoo Kwat Siew v. Wooi TaiJc Hwat 
(l), namely, at p. 231: 

“the well-known rule of law is that if a trader 
assigns all his property . . . that is an act 

of bankruptcy and is void against -the creditors 
and the assignee simply because nothing is left 
with which to carry on his business,” 

and also the remarks of Lord Eldon to 
the same effect in Dutton v. Morrison (2). 

It is contended before us that the view 
taken by the learned Judge is not correct. 
The argument is that apart from Ss. 55 
and 56 of the Act an act of insolvency 
can only be avoided if the adjudication is 
based on it or it is affected by a relation 
back of the assignee’s title provided in 
S. 51. It is urged that as in this case 
the adjudication is not based on the mak¬ 
ing of the transfer in question and the 
transfer was effected more than the fuU 

(1) [1892J 19 Cal. 223=19 I. A. 15=6 Sar. 98 

' (P.O.). 

(2) 34 E. R. 75. 
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period of three months referred to in 
S. 51, previous to the presentation of 
the insolvency petition, the Official As¬ 
signee is not entitled to avoid it except 
under the two sections mentioned above. 

I think this contention is valid. Neither 
of the authorities cited by the learned 
Judge appears to bear out the conclusion 
that an act of insolvency is ipso facto 
void. What all was laid down in Dutton 
v. Morrison (2) was that a conveyance 
by a trader of all his estate and effects 
was an act of bankruptcy. It does not 
follow from it that such a conveyance, 
whatever its nature, can be avoided by 
the Assignee in bankruptcy either when 
it does not form the basis of adjudication 
or after any length of time. In the 
other case the Privy Council have no 
doubt observed that such a conveyance 
except when made 

Ion florae substantially contemporaneous pay¬ 
ment or some substantial undertaking to make 
payment in future” • 

was void against the creditors and the 
assignee, but the particular conveyance 
which was before them fn that case was 
one in favour of a creditor and not a 
trust for the benefit of all creditors gene¬ 
rally. It has been held in several cases 
decided by the English Courts subsequent 
to Dutton v. Morrison (2) that 

■‘‘conveyances, transfers etc., which are merely 
void as acts of bankruptcy (and not only as 
against creditors, irrespective of binkruptcy, 
finch an conveyance fraudulent by the Statute oi 
Elizabeth) will not be treated *s void unless ex¬ 
ecuted within the time to which the title of the 
trusteo rotates, that is, under the present Act 
within throe months of the presentation of the 
petition: see William on Bankrujtcy Edn. 13, 
p. 15, whero the cases ar- referred to: 6eo also 
Hobson on Bankruptcy, Edn. 7, p 173. 

Thus, an act of bankruptcy is not 
ipso facto void and unless it be p, 
fraudulent transaction, the lapse of the 
period within which it can he availed of 
to support an application for adjudica¬ 
tion will place it beyond attack. 

This being so under the Euglish law 
itself, wo have to see if a different view 
can bo justified on the provisions or the 
spirit of the Indian law which has to be 
applied in this case, that is, the Presi¬ 
dency Towns Insolvency Act, 3 of 1909 
'Now taking this Act, we find that S. 9 
describes what are acts of insolvency, 
and one of such aots is no doubt a 
transfer by a debtor of all or substanti¬ 
ally all his property to a third person 
for the benefit of his creditors generally. 


S. 10 lays down that if a debtor commits 
an act of insolvencv 

an insolvency petition may be presented either 
by the creditor or by the debtor” 

on which he may be adjudged an insol¬ 
vent and S. 12 provides inter alia that 
the act of insolvency on which the credi¬ 
tor grounds his petition should have oc¬ 
curred within three months before the 
presentation of the petition. Thero is 
nothing in these sections to show that 
beyond furnishing ground for the presen¬ 
tation of a petition w:thin three months 
to obtain an order of adjudication, an 
act of insolvency has in itself any other 
legal consequence. The only other mate¬ 
rial sections which have to be considered 
in this connexion are Ss. 51 and 52. The 
first of those sections deals with the sub¬ 
ject of relation back. It provides in 
brief that the insolvency of a debtor 
shall be deemed to have relation back to 
and to commence at the time of commis¬ 
sion of the earliest act of insolvency 
proved to have been committed by the 
insolvent within three months next pre¬ 
ceding the date of the presentation of 
the insolvency petition. The next sec¬ 
tion lays down, so far as it is relevant at 
present, that the property of the insol¬ 
vent divisible amongst his creditors shall 
comprise 

‘‘all such property as may belong to or be vested 

m the insolvent at the commencement of the 

insolvencv. ff 
* 

The combined effect of these two sec¬ 
tions is to invalidate or render ineffec, 
tual the transactions entered into by the 
insolvent with reference to his property 
.during the period of the relation hack. 
But neither of these sections nor the 
others already referred to have any bear¬ 
ing on the transactions entered into and 
completed before that period. 

Our attention has been drawn to the 
case of Manmohan Doss v. N. C. Macleor 
(3). In that case two debtors assigned 
the whole of their property to trustees 
for the benefit of such of their creditors 
as should accept and sign the deed within 
two months from the date thereof. This 
was held to be an act of insolvency and 
the debtors were adjudicated insolvents 
on its basis on the application of certain 
creditors who had not signed that deed. 
The Official Assignee having then applied 
to avoid the said deed it was considered 
that the application did not fall under 
S. 21 , Insolvency Act (11 and 12 Vic. 

(3) CL0023 26 Bom. 705=4 Bom. LTr. 15 T. -’ 
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Ch. 21) then in force, but it was still 
granted on general principles. This de¬ 
cision cannot however he held to apply 
to the present case, for, firstly, it was 
given under the old Act, in which there 
was no provision corresponding to S. 55 
of the present Act, and secondly, it was 
a case of an act of bankruptcy on which 
the adjudication was obtained. That an 
act of insolvency only affords ground for 
adjudication and is not ipso facto void has 
‘also been held in the Official Assignee of 
Madras v. 0. R. M. O. R. S. Firm (4). 

As regards the spirit and policy of the 
insolvency law referred to by the learned 
Judge it may be observed that what¬ 
ever justification there might have 
been under the old Act to have re¬ 
course to it for setting aside transfers 
made by insolvents prior to their a 1 judi¬ 
cation, there appears to be none such 
under the present! Act, for this has been 
modellel after the later Bankruptcy Acts 
of England and contains specific provi¬ 
sions to meet all cases of avoidable 
transfers. No. decision under the present 
Act has been cited to us in which any 
transfer not falling under any of its 
specific provisions (Ss. 51, 52, 55 and 
56) was set aside as opposed to its spirit 
or policy. 

The order of the learned Judge does 
not therefore appear to be supportahle on 
the grounds on which it is rested, but, 
this does not dispose of the matter, for 
it is contended for the respondent that 
the trust in question is void as against 
him under S. 55 of the Act. Indeed, 
this, as stated already, is the specific 
ground on which he sought its avoidance. 
,Now, applying that section to the facts 
,of this case, the print is whether the 
disputed deed of trust which came into 
existence within two years prior to the 
adjudication is a transfer of property in 
favour of (L) a purchaser, (z) in good 
faith, and (3) for valuable consideration. 
,Tho burden is undoubtedly on the trus- 
tees-appellants to make out that the 
translor satisfies all the three conditions 
just mentioned : see The Official Assignee 
of Madras v. Sambanda Mudaliar { 5). 
'Now, I think it unnecessary to consider 
in this case whether the trustees are 
purchasers and whether the transfer was 
for valuable consideration within the 

(4) A. 1. R. 1927 Mad. 526=101 I. C. 12=50 

(5) [1920] 43 Mad. 739=60 I.C. 205. 


meaning of the said section, for I am 
quite sitisfiei on the evidence that it is 
entirely lacking in good faith. 

It will be seen in the first place that 
although the debtor, Kasi Viswanatha 
Mudali was according to the deed of 
trust itself indebted to nearly 70 per¬ 
sons, the trust was arranged and come to 
between six only of those creditors 
namely those specified in list A and th©' 
debtor. There is no evidence that any 
notice was given to the other creditors or 
that they were consulted in tne matter. 
The deed recites that the debtor trans¬ 
feror 

“intimated unto the said creditors in list A that 
the other creditors would not disturb the ar¬ 
rangement now come to.” 

But it does not appear on what basis 
the debtor gave that “intimation,” and it 
is obvious that no value of significance 
cm be attached to a recital of that sort^ 
The six creditors referred to in list A are 
said to hive signified their assent to the 
deed of trusts but even that assent was 
not taken and does not appeir on the 
deed. The man -who is stated to have 
looked into the accounts of the debtor on 
behalf of himself and the other five cre¬ 
ditors in list A and ascertained the finan¬ 
cial position of the debtor is K. Rama 
Rao who was appointed one of the trus¬ 
tees, but this man is, for all that his 
evidence shows, an undischarged insol¬ 
vent and it is also more than doubtful 
whether he was a creditor at all in any 
substantial sense. Another trustee was 
the debtor himself, a circumstance which 
is certainly not calculated to inspire 
confidence in the bona tides of the trans¬ 
action, especially taking into consider¬ 
ation that it was made 

"lawful-lor the trustees to appoint any two of 
them to be in charge of the cash and account 
books.” 

There is a letter referred to in the de¬ 
position of Mr. S. G. Sadagopa Mudaliar, 
the attorney who drafted the trust deed 
in question, which shows that those who 
arranged this transaction were more con¬ 
cerned ‘with seeing that somehow or 
other nobody jeopardized it within the- 
space of three months than with trying 
to notify it to all the creditors and ob¬ 
taining their assent thereto. This is ac¬ 
centuated by the admitted conduct of the 
trustoos with reference to -the Multanese 
creditors (one of whom filed the petition 
on which the adjudication was made) who 
did not consent to the trust and actually 
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repudiated it. It is apparent from the 
evidence of K. Rama Rao himself that 
those creditors were inveigled into inac¬ 
tion by a promise to pay up their debts 
by weekly instalments and by actual 
payments from time to time which were 
however abruptly stopped immediately 
on the expiry of the period of three 
months. One does not wonder, under 
these circumstances that the administra¬ 
tion of the estate by the trustees, so far 
as it went was by no means fair. They 
distributed some moneys among the cre¬ 
ditors but it was not rateable, one of the 
creditors having admittedly been paid 13 
annas in the rupee whereas others were 
pa!d very much less and some nothing at 

a i *• u ei ° are also other oircumstances 
which cast suspicion on the deed of trust 

but it does not appear necessary to dilate 

on them. I am clear on the evidence as 

a whole that the deed of trust was not 
entered into in good faith for the benefit 
of all the creditors and it was only a 
hole and corner affair. ' y 

• ? n fc ^L 3 it is clearly not bind- 

mg on the Official Assignee and must bo 
set aside as against him. The appeal 
thus fails and is dismissed with costs 
Ourgenven, J.-My learned brotheri 
whose judgment I have had the advant- 

ageofreadmg hasdeaH with this case 

so fully that I wish only to add a few 
words with regard to Official Receiver of 
Cuddappahv. Subbiah ( 6 ), to which I 

, 7 nd S \, pa n ty - • Tbafc oas0 ' whic h arose 
1 qon th , S Pl '°y ln01a l Insolvency Act 5 of 

hv^dlhl t0a deed of trusfc executed 
by adebtor W'th a view to the distribu- 

* of h > 3 assets among his creditors, 
and much the same questions arose then 

thatTrTfh^ 01 ' decision - 1 think however 
to d^l Fu' 6 ?u nt Casa ifc is ““necessary 
asneot h W 1 tbe mattei ' in its br °ader 
appel ant 6 s°h U38 ° D tbe Speoial *•<*« the 
prove that thet coa , 9 P lcu °usly failed to 
was in fal! h t , ransfor ' wanting that it 
consideration ° f a Purchaser for valuable 

"Tha °r S S °° d faitb ' 1 

transfer is, under B T p *!™ 6 tlw 
Towns Insolvency Act 3 of 1909 3 not 
binding upon the Official Assignee ’ The 
appeal is dismissed with tirJ ! , 
the original side scale taxet1 c ° 3 ts on 

P.R.S./B.v. Appeal dismissed. 


V. 


(G) A.I.R. 1927 
Mad. 815. 
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ti/“pondrt m ' ^ amaswam ‘ p iain- 
Civil R a vn. Petn. No. 1475 of 1928 

ord°er °of 0 Sf \ h 1929 ’ « 

1st May 19^ g8 ' Ma 9 u lipatam, D/- 

‘iL 0 6 p. R rln 7 r - P*. intiff 

to pay debts incurred by defending!’!® 4™ 
Application for amendment that thev ° 4 
aUo iiable as partners of f rm-Am V " 6 

wes allowed. Amendment 

It is not an indexible rulo to di sa ii„,„ . 
amendment which modifies to some extent th« 
original cause of action or adds another h 
Plaintiff who was tho creditor of i fi 
composed of defendants 1 to 4 sued mL firn ? 
various members of the?r , f.Sv %S 

, plai “‘ tbe 0,her defendants wem 
th.m d ?! 3 P ar ‘“ ers but bec »u“ some Of 

while others were under a pious oblie .i/ eb + 3 ’ 
tin tolled l her ' 3 <ie , blS ' Subsequen t; h iu 

tm «»pplied for amendment so as to l,ni,i 
other dofou Jams also liable »s partners h ° 8<> 
Held, that as the change was onlv 
nature of the liability to pay hfl L lu* 

air 1927 Mfd. 212 L 25 

94o and A. I. R. 1925 Cal. 419, Hel en ' 

P. Satyanarayana Rao — tov 
tioners. -teci- 

Ch Raijhava Rao~tov Respondent 
Judgment. - This petition is pre 
fetred agumst an order allowing the 
plaintiff to amend his ulaint tt 

ability of defendants 5 , 6 , 9 and 10 As 
regards defendants 5 and 6 the plaintiff’s 
original case was not that they were 
partners but that after they had attained 
majority they executed letters under¬ 
taking to discharge tho debt. As regards 
defendants 9 and 10 the original allega¬ 
tion was that they were members of a 
joint family with their father and elder 
brother, defendant 2 , and that the father 
had agreed to be bound by the debt and 
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•therefore that they were under a pious 
'obligation to discharge it. In the case 
of all these four defendants, (the amend¬ 
ment which it was desired to make was 
on attaining majority, which events took 
place prior to 1924 when the debt was 
contracted), they had been admitted as 
partners to the firm. The plaintiff ex¬ 
plains that subsequent to filing his suit 
he obtained this information, various 
proceedings having taken place elsewhere 
in which these defendants had appeared 
lor been treated as partners. 

I think it is clear that the alternative 
relief asked for in each of the two cases 
is to add another ground of liability to 
that already existing in the case of these 
defendants, and that it is not inconsis¬ 
tent with the original case. Defendants 
5 and 6 may have executed letters mak¬ 
ing themselves liable, and defen¬ 
dants 9 and 10 may be under a pious 
obligation to discharge the debt, as well 
as being partners. It may be that the 
cause of action against them as partners 
.differs technically from that which was 
•originally alleged against them. I have 
not been shown that it is an inflexible 
rule to disallow an amendment which 
modifies to some extent the original causa 
of action or adds another. The peti¬ 
tioners have relied upon the Privy 
Council judgment in Shwe My a v. 

Maxing Mo Hnaung (l), but I think that 
that decision is as much against them as 
in their favour. It was to begin with 
am extreme case, the substitution of an 
agreement entered into in 1903 for one 
alleged in 1912 and their Lordships 


S&Y ! 

“When once that contract has been nega¬ 
tived. to pormit the plaintiff to sot up and es¬ 
tablish another and an. independent contract 
altogether would in their Lordships’ opinion 
bo to go outside the provisions established by 
the Code of Civil Procedure.” 

It is in no respect a case parallel with 
the present one but the judgment is in¬ 
structive, because it shows clearly that 
in their Lordships’ opinion the powers 

of amendment should be liberally exer- 

Ci ^t would*be*a ratable thing if when in 
u n i n of a controversy between two 

nartiSVas ironerly upon rigid rules prevent 

'* S Several""ottiev oases have been cited. 

u. tn derive much assis¬ 
tance^ 

(1) 48L A*. 214^48 Oal. 832 (P. 0.). 


Rao v. Venkataramayya Appa Rao (2), 
Krishnan, J., allowed an amendment 
which introduced an alternative case 
with reference to a question of partition. 
The plaint originally alleged that there 
was an invalid partition and the amend¬ 
ment was to the effect that the partition 
not only was invalid hut was incomplete. 
That was an instance .in which this 
Court actually interfered in revision of a 
refusal to amend. Several cases relate 
to the substitution of one capacity for 
another in the person of the plaintiff. 
In Rajam Aiyangar v. Muthu Krishna 
Pillai (3), Hannay, J., had to deal with 
a plaint filed by the plaintiff in his pri¬ 
vate capacity. He decided that an 
amendment should be allowed describ¬ 
ing him as managing director of a com¬ 
pany. The case is noticed in Naha 
Kumar Choudhury v. Higheazany (4), 
where a plaintiff who originally sued in 
his personal capacity was allowed to 
amend his plaint by adding himself in 
his capacity as an administrator. The 
learned Judges say that no change in 
person had taken place, hut that the 
change was in the basis on which the 
debt was due, and so here, the change is 
in the nature of the liability to pay the 
debt. The application to amend was 
made at an early stage of the suit before 
the issues had been framed and it has 
not been alleged that the defendants 
have suffered prejudice thereby.. I am 
quite clear, therefore, that this is not a 
fib case for interference in revision and- 


dismiss the petition with costs, 
p p.s./s N. Revision d ismissed. 

T 2 ~“X.T. R, 1927 Mad. 212=93 I. O. 458. 

(4 SStfifot 419=79 X. C. 403=51 
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Sri Mahant Prayag Doss Jeevaru — 
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v. 


Abbupillai and others— Defendants— 
espondents. ’ . 

Second Appeals Nos. 1877 to 1881. of 
325, Decided on 26th February 192y, 
gainst the decrees of Dist. Judge, 
hingleput, in Appeal Suits No. 192 o 
923, and Nos. 64. 65, 70 and 74 of 1924. 

(a) Grant— Inara— Sagubadi Inams I 

ranted on condition that » na * n *j ar 5, . & 

eep all village land, cultivated-No Inn 
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remaining uncultivated—Inami cannot be 
resumed. 


Sagubidi inims were granted to the origi¬ 
nal i in i Til ics oa coalition that they 
should keap all the lands of the village culti¬ 
vated, but the services long ceased to be per¬ 
formed for the ‘simple reason that there was 
little or no cultivable land yet remaining to 
bo cultivated: 

Held : that the zamindar was not entitled to 
resume the inams and to levy full ayan thirva: 
13 M. I. .4. 439; 29 Mad. 62, Rel. on. A. I. R. 
1922 P. C. 168, Diet. [P 37 2 02 P 373 G 1] 
(b) Grant — Inam — Vinayaka inam and 
astrologer inam are not resumble if service 
is regularly rendered. 

Vinayaka inam and ualluva or astrologer 
inam are public service inims not resumible 
by the zamindar if the service is regularly ren¬ 
dered, [P 373 0 2] 

T. Kumarasivami Iyer — for Appellant. 
K. Muthuswami Chetty —for Respon¬ 
dents. 

Judgment.— This plaintiff is the ap- - 
pellant in all these seconl appeals. He 
filed five suits in the Court of the Deputy 
Collector of Trivellore under S. 77, 
Madras Estates Land Act 1 of 1908, to 
recover rent duo. The defendants in some 
of the suits pleaded that they were 
bound to pay only a small amount as 
jodi and road cess, and that they wore 
not bound to pay the ayan thirva 
claimed by the plaintiff, and that the 
suits to recover the ayan thirva were 
not maintainable. The defendants in 
the other suits pleaded that they had 
been enjoying the lands as sagu- 
badi man yam for generations, free 
of thirva as inam, and that the claim 
made now for the first time that they 
were bound to pay ayan thirva was un¬ 
sustainable. 

Both the lower Courts dismissed the 
suits, and the plaintiff has preferred the 
second appeals. It was explained that 
the suit lands were situated within the 
zaraindari of Kalahasti, that the villages 
were purchased by the plaintiff, and 
that the plaintiff stands in the position 
of the zamindar. It is admitted that the 
lands concerned in three of the suits are 
sagubadi inams, in the fourth, vinayaka 
inam, and in the fifth, valluva or astrolo¬ 
ger inam. The Deputy Collector who 
tried these suits observed as follows in 
his judgment in S. S. No. 628 of 1§25 
(S. A. No. 1880 of 1925): 

“It is admitted that no original grant or 
other fact is available as regards the genesis or 
nature of inarn and that for over 40 years (to 
the knowledge of D. W. 1) only a jodi is 
being piid to the zamindar." 

Again in para. 5 it is stated that 


“the suit land is sagubadi inam and no evidence- 
has been adduced that it ever paid full assess¬ 
ment. The available evidence is that it has- 
always been paying only a small jodi of Rs. 2." 

Some documents relating to sagubadi 
inams in other villages were produced by 
the plaintiff. With reference to the 
same, this is what the Deputy Collector 
stated in para. 3 of his judgment: 

“none of these documents relates to the inam 
in question and the nature of the sagubadi 
inams iu other villages does not appear to be 
uniform." 

After noticing the difference in the 
various documents filed by the plaintiff, 
the learned Deputy Collector concluded 
para. 3 of his judgment as follows: 

“The plaintiff's vakil admitted as stated by 
P. W. 3 that the inam was for the encou¬ 
ragement. and spreid of cultivation. It is ad¬ 
mitted also that no such service is done or is; 
necessary under modern conditions. The in¬ 
ference therefore is that the inam is a personal 
inam granted for past services. In that case, its 
resumption by the proprietor would be un¬ 
authorized." 

On appeal the learned District Judge 
of Chingleput, found that these inams 
were very old ones and that it was not 
disputed before him by the plaintiff that- 
in one case the defendants were in pos-, 
session free of rent and in the other 
cases on favourable rent, ever since the- 
grant of these inams some generations 
ago. After referring to the fact that 
no deed of grant had been produced in 
two of the oases of sagubadi inams, and 
that according to Ex. 1 produced in the 
third suit the inamdar was 
“given a portion of land free of rent and that, 
he should see that no land in the village was 
left waste” 

he proceeded to discuss the question that 
the kararnamas relating to the other 
villages could not in the circumstances 
be of any real help in these cases; he 
held that the burden of proving an inam 
to be resumable rests upon the persons 
who assert it. He observed as follows: 

“Throe of the inams are sagubadi inamfl' 
which were granted to the original inamdar a 
on condition thit they should keep all the lauds 
of the village cultivated. These services have 
long ceased to be performed for the simple rea- . 
son that there is little or no cultivable land yet 
remaining to be cultivated." 

Ho came to the conclusion that the- 
land was granted, and that it was a 
"grant burdened with sagubadi service 
and that the terms of the grant had not 
been violated. 9 He further .came to the- 
conclusion that the p'aintiff had not 
proved his right to resume the sagubadi. 
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inams, and dismissed the -three appeals 
•relating to the sagubadi inams. 

It was contended before me by the 
appellant s learned advocate that the 
services in these three cases are personal 
to the zamindar and not public services, 
and that it was open to the zamindars to 
lesume the inams and to levy full or 
ayan thirva. • 

As regards the nature of sagubadi 
inams, the evidence is very meagre; but 
we have got the following admission 
made on the side of th9 plaintiff as men¬ 
tioned in para. 3 of the Deputy Col¬ 
lector's judgment 

••the plaintiff’s vakil admitted as stated by (P. 
W. 3; that the inam was for the encourage- 
nieut and spread of cultivation. It is admitted 
also that no such service is dono or is necessary 
under modern conditions.” 

The learned District Judge, as men¬ 
tioned already, in para. 3 of his judgment 
remarked as follows: 

“Three of the inams are sagubadi inams 
which were granted to the original inamdars on 
condition that they should keep all the lands 
of the village cultivated. These services have 
long ceased to be performed for the simple rea¬ 
son that there is little or no cultivable laud yot 
remaining to be cultivated.” 

The learned District Judge after refer¬ 
ring to Ex. 1 filed in one of the three 
cases and noting that the inamdar was 
given a land free of rent and that he 
should see that no land in the village 
was left waste, and after observing that 
the wordings of other documents relating 
to other villages filed by the plaintiff 
were different,, came to the conclusion 
that the land in suit '-was granted, bur¬ 
dened with sagubadi service. As observed 
by the Deputy Collector 

“no original grant or other fact is available 
as regards the genesis or nature of these inams” 

and the plaintiff’s witnesses, naturally 
enough could not speak under what con¬ 
ditions the suit inam was granted to de¬ 
fendant s ancestors. In these circum¬ 
stances I think that the lower Courts 
were justified in proceeding on the basis 
of the admissions made on behalf of the 
plaintiff that the inam was for the en¬ 
couragement and spread of cultivation. 
In Vol. 3 of “the Manual of Administra¬ 
tion of the Madras Presidency” by Dr. 
Maclean .. . . Glossary, p. 356. 

sagubadi inam” is described as 


“inam granted to head ryots with a view t« 
their encouraging the cultivation of Govern¬ 
ment lands.” 

When lands are thus granted as sagu¬ 
badi inams, it seems to me that the 
lands are granted burdened with the 
sagubadi service. If the inamdar to 
whom such a grant has been made should 
fail to perform that service when the 
service was performable, it would be 
open to the zamindar to resume the inam'- 
but if as the District Judge finds 

“the services hive long ceased to be performed 1 
for the simple reason that there is little or no 
cultivable land yet remaining to be cultivated 
and the terms of the grant have not been 
violated” 

then it seems to me that the zamindar 
is not entitled to resume these inams. 
As remarked by the Privy Council in the 
case reported as .Forbes v. Meer Maho- 
' med Tuquee (1) the inamdars would still 
be bound to render the services should 
by any chance occasion and necessity for 
the rendering of the same should arise 
in future, and on failure to perform the 
duties the inams could be resumed. The 
case before the Privy Council was one 
where a grant of land was made for keep¬ 
ing up of a body of men to repel the ex¬ 
cursions of wild elephants. Their Lord- 
ships held : 

“If the operation of any natural cause fas, for 
example, the practice of cultivation which has 
caused the wild elephants to clear out of the 
land) removes the necessity for the services, the 
grantee will hold the lands practically freed 
from the condition originally imposed upon 
him; their Lordships are therefore of opinion 
that upon tho true construction of these 
sanads, the grantees though bound to protect 
the pergannah from the excursions of wild 
elephants, so long as those incursions last, and 
though still bound to do so should by any 
ohance these incursions be renewed, and though 
they may be liable to forfeit the tenure if they 
wilfully failed in the performance of these 
duties, are not liable to have their lands re¬ 
sumed because there is no longer any occasion 
for the performance of this particular service, 
there being no fear of the depredations of ele¬ 
phants in thoso places.” 

As their Lordships remarked at p. 466 

“it emphatically lay upon the appellant, who 
is seeking to dispossess, or to rack-rent, the res¬ 
pondents, who by themselves, or their ances¬ 
tors have brought these lands into cultivation, 
and enjoyed them for so long a period ; who 
Jjiust have been permitted by former zamindars 
to continue undisturbed in such enjoyment 
long aftor the incursion of wild olephants had 
become a mere matter of tradition to make out a 
clear title to resumption.” 

Both the lower Courts have held that 
the plaintiff has not made 'out his title 
(1) [1871] 13 M. I. A. 438=14 W. B. 28=2 
Sar 588 (P.C.). 
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ito resume and levy full ayan thirva, and 
I am not satisfied that they were wrong. 

The case of Thiruvencatacharlu v. 
Sheikh Altoo Sahib (2) and the case of 
Rajah of Vizianagaravi v. Y. Rama - 
suami (3) were brought to my notice, as 
also the case of Secretary of State v. 
Rajah of Venkatagiri (4). 

In Secretary of State v. Rajah of Ven¬ 
katagiri (4) the Privy Council held that 
having regard to the terms of the sanad 
granted to the Rajah of Venkatagiri and 
the circumstances in which it was issued, 
the Government was not entitled to re¬ 
sume certain inam lands within the 
zamindari. The only question that arose 
for decision was, who had the right to 
resume certain inams, whether the 
zamindar or the Government, it being 
assumed that the inams were resumable. 
The question that arises in these second 
appeals before me is whether any right 
of resumption, has been made out. There¬ 
fore the decision in Secretary of State 
v. Rajah of Venkatagiri (4) is not of any 
real guidance to me in these cases. Some 
arguments were advanced whether the 
•inams in the present case are personal 
inams or public inams. In the view I 
’take, it is not necessary to record a de¬ 
finite opinion on that question. Assuming 
they are public inams then prima facie 
the zamindar could not claim to resume, 
•them. If however they are assumed to* 
be personal inams then there are findings 
by the lower appellate Court that these 
lands were granted to the inamdars bur¬ 
dened with particular service and that 
these services are not required by the 
szamindar, and that there has boon no 
violation of the terms of the grant by 
the inamdars nor any default on their 
part in the rendering of the services. As 
•remarked by the Privy Council in the 
'Case Venkata Narasimha Appa Rao Ba- 

(£) Ur V ‘ Sobhana *ri Appa Rao Bahadur 

•of 'servfcft I„ B ! ant ° f J* nd i9 sub J' ect ^ a burden 

wages the*cron / 8 £ 0t * moro 6ranfc lieu of 
Z ha !no right to put an end to 

or not a lonS 1 Ti, he 80rvice3 are performed 
able to nerfnrm h ° 8 . ranteea are willing and 
o C V S the services-: see also the case 

referred* to ! Ma ^i Tu S »« (1) already 

(2) A. I. R. 1926 Mad. 511 =94 T O, 

3 A. I. R. 1927 Mad. 448=101 I G 49 ’ 

(4) A. I. R. 1922 P. C. 168 = 3 I C m-48 
I. A. 415=44 Mad. 804 (P.0 ) 

(5) [1900] 99 Mad. 52=33 I. A. 46=1G M.L.J. 


It could not be contonded that all 
inams granted for personal services are 
always resumable. There is no necessity 
to decide these cases on the theory of 
presumption only. There seems to be 
some difference of opinion as to what the 
presumption in such cases is: see Kan- 
dada Thiruvenkatacharlu v. Shaik Altoo 
Sahib (2) and Rajah of Vizianagaram v. 
I. Ramaswami (3). But we have got 
Ex. I, in one of the cases, and other 
circumstances already mentioned, and 
referred to by the lower Courts. It was 
open to the lower appellate Court, on the 
materials before it, to come to a finding 
that the lands in these three cases were 
granted burdened with particular services 
and that there was no violation by the 
inamdars of the terms of the grant. That 
being so, the plaintiff is not entitled to 
resume the inams and levy full ayan 
thirva; these three suits were rightly dis¬ 
missed by the lower Courts. I accord¬ 
ingly dismiss these three second appeals 

(Nos. 1877, 1878 and 1880 of 1925) with 
costs. 

Second Appeal No. 1879 of 1925 rela¬ 
ted to vinayaka inam. It was not con¬ 
tended that the finding that the inam 
concerned in this suit was a grant of 
lands burdened with the vinayaka ser¬ 
vices to be, rendered in connexion with 
the temple was wrong. Vinayaka service! 
is a public service rendered to the whole 
Hindu community and the service to the 
deity is being regularly rendered ; the 
plaintiff is not entitled to resume this 
inam. Similarly in Second Appeal No. 
1881 of 1925, the inam relates to a val- 
luva or astrologer inam. It is admitted 
that the service is still performed and 
that it is a public service enjoyed by the 
whole community. The plaintiff is not 
entitled to resume this inam either. 

In fact the learned advocate who ap¬ 
peared for the appellant, did not impugn 
the correctness of the decision of the 
lower appellate Court in these two 
cases. These second appeals (Nos. 1879 
and 1881 of 1925) are also dismissed 
with costs. As regards Second Appeals 
Nos. 1877, 1878 and 1880 of 1925 as it is 
said that there are other similar inams 
in the zamindari, I declare that these are 
fit cases for appeal under S. 15, Letters 
Patent. 

P.R.S./S.N. 


Appeals dismissed • 
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Sen dak am Chetty, J. 

Varalakshnii Amrnal — Defendant— 
Appellant. 

Y. 

Venkavimal — Plaintiff—Respondent. 
Second Appeal No. 17(53 of 1925, Deci¬ 
ded on 9th August 1929. against decree 
of Addl. Sub-Judge. Trichinopoly, in Ap¬ 
peal Suit No. 67 of 1925. 

Deed — Construction — Settlement deed 
giving settlor’s wife right to enjoy property 
till death—Thereafter settlor’s heirs to take 
properly absolutely —Settlor held to have 
made disposition in favour of heirs abso¬ 
lutely. 

Where i pe’tlor gave his wife a right to enjoy 
the house along with himself during his life¬ 
time and after his death to enjoy the house till 
the end of her lifetime, and thereafter it should 
be taken by his heirs absolutely, 

Held : that the settlor made a disposition of 
the remainder in favour of his heirs absolutely 
on the termination of the lffo-estate conferred 
on his wife. Such a disposition was perfectly 
valid. After execution of this deed, he had 
no disposing power over the property : A. I. _a. 
1928 P. C. 33 and .1. /. R l‘J'23 Mad. 61, Bel, 
on. ; 20 W. R. 472 and 33 Cal. 180 Dj st. 

’ • [P 374 C 2] 

S. Varadachariar and S, V. Veiiu- 
qo'pala'ihari —for Appellant. 

]}. Silarama Ran — for Respondent. 

Judgment.—This second appeal arises 
out of a suit brought by the plaintiff- 
respondent, for a declaration that the 
will Ex. 3, alleged to have been exe¬ 
cuted by her deceased father, one Krishna 
Ayyar, is not genuine and . that, even if 
it be found to be genuine, it is invalid. 
The defendant is the widow of Krishna 
Iyer, and was his third wife. The plain¬ 
tiff is her step-daughter. The main 
point for consideration is whether the 
deceased Krishna Ayyar had any dis¬ 
posing power over the suit house after 
the execution of the registered settle¬ 
ment deed by him on 10th April 1920 : 
vide Ex 1. This question turns upon a 
proper construction of the terms of Ex. 1. 
By this deed the settlor gave bis wife 
(the defendant) a right to enjoy the 
house along with him during his lifetime 
and after his death to enjoy the house 
till the end of her lifetime and thereafter 
the house should he taken by his heirs 
absolutely. There is no doubt that he 
intended to confer a life-estate on his 
wife in this house. The point in dispute 
is as to what he did with the remainder. 
Tbo lower appellate Court held that 
under this deed the deceased made a dis¬ 
position of the remainder in favour of 


his heirs absolutely on the termination 
of the life-estate conferred on his wife- 
In this view, it held that the subsequent 
disposal of the house under the will 
Ex. 3 is ineffectual. 

It is contended for the appellant that 
the lower Court has misconstrued Ex. 1 
and that the words in Ex. 1 relating to 
the devolution of the property on tho 
settlor’s heirs after the wife’s lifetime 
indicate merely that she should take only 
a life-interest. On a careful considera-r 
tion I find it difficult to accede to this 
contention. The words in Ex. 1, namely 
“ after my wife’s lifetime my heirs 
should take the property absolutely 
indicate to my mind a disposition of the 
remainder in favour of those who would 
he his heirs at the time of his wife's 
death. In order to make this clearer there- 
are words to the effect that he would noti : 
make any alienation of the property; 
during his lifetime and tha ( t even, if he 
made any, it would not be valid. This! 
is consistent with the idea that he had 
divested himself even of the remainder. 
There is also a direction that those heirs, 
should take the property with absolute 
rights. Even if the heir happens to be a: 
female, she takes this property abso¬ 
lutely by virtue of this clause. Som& 
meaning or significance has to be at¬ 
tached to the word ' absolutely and if 
• the settlor did not intend to make a dis¬ 
position of the remainder in favour of 
his heirs there would be no need for him 
to say that they must take it with abso¬ 
lute rights. Under Ex. 2 which was 
executed by him on the same day, he 
gave some lands to his wife with abso¬ 
lute rights, but as regards the suit house 
he restricted her right to life enjoyment 
under Ex. 1, giving the remainder to his 
own heirs absolutely. Even considering 
Exs. 1 and 2 together, it is difficult to 
hold that there was no idea of disposi¬ 
tion of the remainder in the suit house, 
in the mind of the deceased. The con¬ 
struction of the terms of Ex. I made by 
the lower appellate Court is correct. 

The next contention is, that the gift of 
the remainder in favour of his own heirs 
is not legal and valid. It seems to me* 
that after the termination of the life- 
estate given to the widow, the remainder 
should go to the heirs of the settlor who- 
would be in existence at the time of th^ 
widow’s death and they must take tho 
property absolutely. In a recent daci- 
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sion of the Privy Council reported as 
Madhavrao Ganpatrao v. Balabhai 
Raghunath (1) it was held upon a con¬ 
struction of a deed, similarly worded, 
that the intention was to mako an inde¬ 
pendent gift to those persons who should 
be the male heirs of the daughter on her 
death, to whom a life-e?tate was given : 
wide also Periyanayaki Ammal v. 
Ratnavelu Mudaliar (2). In the pre¬ 
sent case the gift of the remainder is to 
the settlor’s own heirs, who happen to 
be alive on the date of his wife’s death 
and they take a contingent estate. The 
•decision in Ramyuttee Acharjee v. Kristo 
Soonduree Delia (3), relied on by the 
learned vakil for the appellant is clearly 
•distinguishable, for in that case, the tes¬ 
tator attempted to effect a disposition of 
the property in his own way, if the 
adopted son in whom the property vested 
absolutely should die unmarried. It 
was held that this bequest offended the 
rule laid down in Jatindra Mohan Tagore 
v. Gnendra Mohan Tagore (4). Even the 
decision in Benode Behari Bose v. Nista- 
rini Dassi (5) does not materially help 
the appellant’s contention in this case. 
It seems to me that the settlor had no 
disposing power over the suit property 
after the execution of Ex. 1. The plain¬ 
tiff as a holder of a contingent estate at 
least, is entitled to maintain the suit for 
declaration. The decision of the lower 
appellate Court is correct and this appeal 
is dismissed with costs. 

P,R.S./s.N. Appeal dismissed. 

(1) A. I. R. 1928 7 J 7C. 33—107 ITC7 119=55 
I. A. 71=52 Bom. 176 (P. C.). 

(2) A. I. Jt. 1925 Mad. Gl=83 I. 0. 23. 

(3) 20 W. R. 472. 

(4) [1873] l I. A. Sup. Vol. 47=18 W. R. 359 
. =2 Sutber 692=3 Sar. 82 (P. C.). 

(5) [1906] 33 Cal. 180=32 I. A. 193 =2 C.L.J. 
189 (P. C.;, 
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Ramesam, J. 

Achattil Balakrishna Nair and others 
—Petitioners. 

v. 

Vishnu Nambudiri and others— Res¬ 
pondents. 

Civil Revn. Petn. No. 242 of 1929, 
Decided on 21st March 1930, against 
order of Sub-Judge, South Malabar, at 
Calicut. 


(a) Court-fees Act (7 of 1870), S. 7 (4) — 
Suit by minor members of tarwad for decla¬ 
ration that decree passed against karnavan 
is not binding on them and for recovery of 
property sold in execution of that decree is 
one for declaration and consequential relief. 

Certain minor members of a Malabir tarwad 
brought a suit for declaration that ft certain 
decree obtained against the karnavan and other 
minor members represented by the karnavan as 
guardian was not binding on them and for re¬ 
covery of the tarwad properties sold in execu¬ 
tion of that decree. 

Field: that the suit was one for declaration 
and consequential relief. Plaintiffs were there¬ 
fore entitled to value consequential relief in 
any way they chose subject to the recent proviso 
that in the case of immovable properties the 
value should bo at least half the value as arrived 
at by applying the rules of Cl. 5: A.I.It. 1926 
Mad. 96 and A.I.It. 1925 Mad. 1248, Dist.’ 
A.I.R. 1927 Mad. 825, Expl. and Rel. on. 

[P 375 C 2; P 376 C 1] 

(b) Suits Valuation Act (7 of 1887), S. 4 _ 

Value for jurisdiction. 

The value for purposes of jurisdiction cannot 
exceed the value as arrived at by applying the 
rules under the Court-fees Act. [P 376 C 1] 

P. Govinda Menon~ for Petitioners. 

K. P. Krishna Menon and K. Krishna 
Menon —for Respondents. 

Judgment.—This is a revision peti¬ 
tion by the plaintiffs in an original suit 
in ( the Subordinate Court of Calicut 
against an order of the Subordinate Judge! 
directing them to pay additional court- 
fee. The suit was brought by certain 
minor members of a Malabar tarwad for 
a declaration that a certain decree ob¬ 
tained against the karnavan and other 
minor members represented by the karna¬ 
van as guardian is not binding on them 
and for recovery of the tarwad proper¬ 
ties sold in execution of that decree. 
The decree was a mortgage decree and 
not only the mortgaged properties, but 
other properties of the tarwad, were sold 
in execution of the decree, as it was 
found that the mortgaged properties were 
not sufficient to pay off the mortgage. 
The court-fee paid js Rs. 100 for a decla¬ 
ration and ad valorem court-fee on 
Rs. 414-6-0, which represents ten times 
the annual assessment of Rs. 41-7-0 on 
the properties. Then there is a note 
added that the value for purposes of 
jurisdiction is Rs. 9,485-14-3. The Sub¬ 
ordinate Judge 6rst refers to some deci¬ 
sions which have no bearing on court- 
fees. Then he refers to Lakshmi Ammal 
In re (l); V. N. Alagar Ayyangar v. 
Sr inivasa Ayyangar (2) and D Venkata - 

(1) A.I.R. 1926 Mad 96=91 I.C. 729. " 

(2) A.I.R. 1925 Mad. 1248=91 I.C. 709. 
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narasimharaju v. D. Chandrayya (3). In 
the first two of these decisions there 
were no decrees sought to be set aside. 
What were sought to be set aside in those 
cases were sale deeds executed by the 
plaintiffs and they were cases in which 
the plaintiffs cannot recover the proper¬ 
ties unless the sale deeds are got over, 
that is, set aside. But here all that is 
sought to be got over are decrees, and in 
the case of decrees the proper prayer is 
not to set aside the decrees, but one for a 
declaration that the decrees are not 
binding on the plaintiffs, and the suit is 
therefore for a declaration and conse¬ 
quential relief. 

The decision in D. Venkatanarasimha- 
raju v. Chandrayya (3) is really in favour 
of the petitioners. The suit filed under 
S. 7 (4), Court-fees Act, is a suit for 
declaration with consequential relief. 
The plaintiff has got the right to value 
consequential relief in any way he 
chooses, subject to the proviso added by 
the recent amendment, that in the case 
of immovable properties the value should 
be at least half the value as arrived at 
by applying the rules of Cl. 5. The 
valuation in the plaint before me satisfies 
this requirement of the proviso. The 
result is that the court-fee by the plain¬ 
tiffs is correct and the order of the Sub- 
ordinate Judge has got to be set aside. 

But it must be pointed out that as a 
result of this the plaintiffs cannot have 
the benefit of going on with this suit 
before the Subordinate Judge. S. 4, 
Suits Valuation Act, says that the value 
for purposes of jurisdiction cannot exceed 
the value as arrived at by applying the 
rules under the Court-fees Act. If the 
plaintiffs want to proceed with the suit 
with a lower court-fee, they cannot have 
the benefit of having the suit before the 
Subordinate Judge. While setting aside 
the order of the Subordinate Judge, I 
merely point out that the plaint will 
have to be returned to the proper Court 
as he is not the Court of the lowest juris¬ 
diction before which it ought to be pre¬ 
sented. With these remarks, I set aside 
the Subordinate Judge’s order. Each 
party will bear his own costs in this 

petition. . . 

P.RtS./s.N. Order set aside. 
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Sundaram Chetty, J. 

A. T. Pannirselvam —Petitioner. 

v. 

A. Veeriah Vendayar —Respondent. 

Civil Revn. Petn No. 780 of 1930, De¬ 
cided on 14th April 1930, against order 
of Sub-Judge, Tanjore, D/- 10th April 
1930. 

Practice—Adjournment—Court has juris¬ 
diction to advance hearing of case without 
consent of both parties—Civil P. C. (1908), 
S. 115. 

A Court has jurisdiction to advance the hear¬ 
ing of the case, without the consent of both par¬ 
ties. But at the same time it should afford full 
opportunity to either party, for establishing his 
contention on an issue, and if any party should 
desire that any documentary or other evidence 
has to be taken, before deciding this question the 
Court should give facilities for this purpose for 
the sake of completeness and to prevent a re¬ 
mand, on the ground that material evidence was 
shut out. [P 376 C 2} 

P. Venhataramana Rao — for Peti- 
tioner. 

T. Rangachariar —for Respondent. 

Judgment. —In this case, it cannot bo 
said that the lower Court had no 'juris¬ 
diction to advance the hearing of the 
case, without the consent of both parties.) 
The Civil Procedure Code is silent onj 
this point, but R. 28 of the Civil Rules of) 
Practice provides for the advancement of 
the hearing'and the procedure to be fol¬ 
lowed. The Subordinate Judge .has, in 
the exercise of his discretion under the 
aforesaid rule, advanced the hearing to 
16th April 1930, for the consideration of 
one point, which he says is a pure ques 
tion of law. I hold that he has juris¬ 
diction to advance the hearing date. 

It is strenuously contended that much 
is the hardship or inconvenience caused 
to the petitioner by this advancement of 
the hearing. I do not think fit to inter¬ 
fere in revision when there is no illegal 
exeroise of jurisdiction. But I am sure!; 
that the learned Subordinate Judge would 
afford full opportunity to either party, 
for establishing his contention on this 
issue, and if any party should desire that 
any documentary or other evidence has 
to be taken, before deciding this question, 
the Subordinate Judge would do well to 
give facilities for this purpose, for the 
sake of completeness, and to prevent a 
remand, on the ground that material evi¬ 
dence was shut out. With these observa¬ 
tions, I dismiss this petition. 

P.R.S./v.S. Petition dismissed. 


(8) A.I.R. 1927 Mad. 825=105 I.C. 171. 
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Ramesam, J. 

i 9 % 

In re Appavu Naicken and others —De¬ 
fendants—Appellants. . . 

Second Appeal No. 13 of 1930, Decided 
on 19th February 1930, against decree of 
Sub-Judge, Salem, in A. S. No. 181 of 
1928. 

Hindu Law—Widow's estate — Nature of 
—Gift by widow. 

The true nature of a Hindu widow’s estate 
is that it is not au estate for life in the sense in 
which that term is understood in English 
law. It is not an estate terminable on the 
death of the widow. If she makes a gift or 
alienation otherwise than for necessity, neither 
the gift nor the alienation is void. It is true 
that the transaction will he useless against the 
reversioner but as against all persons other thin 
reversioners the gift or alienation is perfectly 
valid, and the donee or alienee can maintain an 
action against a person resisting him, provided 
he is not a reversioner and provided there is no 
question of limitation. [P-378 C 1] 

There is nothing in law to compel the rever¬ 
sioner to take any action and so long as ho is 
silent and has done nothing to treat the gift 
or alienation as a nullity the title of the donee 
or alienee continues even bevond the lifetime 
of the widow. * [P 373 q jj 

The words “void” and “voidable” have to bo 
carefully used in connexion with the rights of 
the reversioners as against a Hindu widow’s 
nlieuations. A Hindu widow’s gift or alie¬ 
nation without necessity is void as against 
the reversioner in the sense that he need 
not sot it aside. A mere disaffirmation is 
enough. But such a transaction is also voidable 
in the sense that only the reversioner can treat 
it as a nullity and if h.e chooses to remain 
silent nobody else can question it and it there¬ 
fore remains valid. The transaction has the 
character cf a transaction which is not void as 
against the rest of the tvorld. It has the 
character of a void transaction oulv as against 
the reversioner. It is unsafe to apply the word 
“voidable” to such a transaction in’ the usual 
sense of the term : 25 Cal. 1 (P.C.); 34 Cal. 330 
(P.C.); 3 I.C. 78; A. I. Li. 1923 Pat. 122, Foil.- 
1 C. L. J. 408; 13 I. C. 191; A. I. Li. 1927 Nan'. 
354; .-1. I. R. 1924 Mad. G7G; 21 I. C. 714- 
A- 1 - Mad. 367; 4 M. L. J. 88; A. I. R. 

192b Cal. 121, Dist. [p 379 q 2 ) 

• G. Lakshmanna and T. V. Srinivasa- 
chari— for Appellants. 

Judgment. The defendants are the 
appellants before me in 'this second ap- 
peal. The suit properties, a house and 
land, belonged to one Angammal, mater- 
nal aunt of the plaintiff. She gave them 
to the plaintiff and hie brother Maria 
Filial by a registered deed, dated 25th 
October 1925, Ex. A. Maria Pillai is 
dead and the plaintiff is his heir The 
plaintiff filed the suit within 12 years 
after the date of the gift. The defen¬ 
dants pleaded that the gift is fraudulent 
1931 M/48 


■whatever that may mean. They also 
pleaded that they were reversioners to 
Angammal. The District Munsif found 
that neither Angammal nor her donees 
were in possession of the property within 
12 years prior to suit and, therefore, dis¬ 
missed the suit. On appeal the Sub¬ 
ordinate Judge found that Angammal 
was in possession until the date of the 
gift deed and there was therefore no 
question of adverse possession. He also 
found that the gift deed was a genuine 
transaction intended to be given effect 
to, and given effect to and that the defen¬ 
dants are not reversioners of Angammal. 
Onthese findings he decreed the plain¬ 
tiff s suit. The defendants filed this 
second appeal. 

In second appeal it has been contended 
before me that the plaintiff being a mem 
donee from a Hindu widow possessing 
the limited interest of a widow in the 
properties, he has not got such a title 
after her death as would enable him to 
maintain a suit for ejectment. It seems to 
me that the opposite proposition is so 
'yell established that I have no hesita¬ 
tion in deciding against the appellants. 

In Madlio Sudan Singh v. Hooke (l), 
a Hindu widow made a putni lease of 
two villages. After the widow’s death 
the reversioner accepted rent from the 
putnidar. The High Court found that 
though the putni was void, the accep¬ 
tance of rent constituted him a tenant 
from year to year and dismissed tho 
suit. On appeal the Judicial Committed 
affirmed the High Court’s judgment-on 
an even stronger ground. They said:' 
i It must be observed that the putni was not 
void; it was only voidable; the Raja might 
elect to assent to it and treat it as valid .... 

I he learned Judges o£ the High Court appear to 
have fallen into the error of treating tho putni 
as at it absolutely came to au end at the death 
of the widow .... .Their Lordships think there 
is sufficient prima facie case of an election by 
the Raja to affirm the validity of the putni." 

They dismissed the appeal. In Bijou 
Gopal Alukerji v. Krishna Mahishi Debi 
(2), the suit was by a reversioner to re- ' 
cover property leased by a Hindu widow 
for a term of 60 years (which extended 
beyond her life) from the lessees. The 
suit was brought within 12 years. The 
High Court applied Art. 91 and dismissed 
the suit. On appeal to the Judicial Com¬ 
mittee it was held that in such a case- 

(lj [1898] 25 Cal. 1=24 I. A. 164=7 ISarTlFi 
(P.C.). 

(2) [1907] 34 Cal. 329=34 I. A. 87 (P.C.). 
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the reversioner has not got to set aside 
the transaction by the Hindu widow and 
Art. 149 would apply. In describing the 
nature of a Hindu widow’s estate Lord 
Davey said: 

“ A Hindu widow is not a tenant for life, 
but is owner of her husband’s property sub¬ 
ject to certain restrictions on alienation and 
subject to its devolving upon her husband’s 
heirs upon her death. But she may alie¬ 
nate it subject to certain conditions being 
complied with. Her alienation is not, there¬ 
fore, absolutely void, but it is prima facie void¬ 
able at the election of the reversionary heir. 
He may think fit to affirm it, or he may at his 
pleasure treat it as a nullity without the inter¬ 
vention of any Court, and ho shows his election 
to do the latter by commencing an action to re¬ 
cover possession of the property. There is, in 
fact, nothing for the Court either to set aside or 
cancel as a condition precedent to the right of 
aotion of the reversionary heir.” 


Ever since this decision, it has been 
generally regarded as defining the true 
nature of a Hindu widow’s estate. It is 
not an estate for life in the sense in 
which that term is understood in the 
English law. It is not an estate termina¬ 
ble on the death of the widow. If she 
makes a gift or alienation otherwise than 
for necessity, neither the gift nor the 
alienation is void. It is true that the 
transaction will be useless against the 
reversioner but as against all persons 
other than reversioners the gift or alie¬ 
nation is perfectly valid, and the donee 
or alienee can maintain an action against 
a person resisting him, provided he is 
not a reversioner and provided there is 
no question of limitation. It may be 
that the trouble may turn out to be a 
thankless task, for after the plaintiff 
succeeds in his action the reversioner 
may step in and take away the property 
from him. But he may not. There is 
nothing in law to compel the reversion¬ 
er to take any action and so long as he is 
silent and has done nothing to treat the 
gift or alienation as a nullity the title of 
the donee or alienee continues even be¬ 
yond the lifetime of the widow. This 
is the ground of the decision of Sir Law¬ 
rence Jenkins, C. J., and Caspersz, J., in 
Kishori Pal v. Bhusai Bhuiya (3;. There 
it was held that a transferee from a 
Hindu widow without any legal neces¬ 
sity was entitled to maintain-a suit for 
ejectment. The second appeal was first 

h ^^he t y ho? 1 or tt Ao J t' the rights 

as. 

(8) [1909] 8 I. O. 78^ 


the law, cannot he held to be ipso facto 
void, but it is only voidable at the in¬ 
stance of the reversioners. In the present case, 
there is nothing whatever in the judgments of 
the lower Courts to indicate that the reversio¬ 
ners appeared in the suit or that they in any 
way showed that they wished to avoid the tran¬ 
saction. That being the case I am of opinion 
that the view taken by the lower appellate 
Court is not correct and that for the purpose 
of the present suit, the plaintiff has sufficiently 
established his title.” 

There was a Letters Patent Appeal 
in which* Sir Lawrence Jenkins, C. J., 
observed : 

“Now, how do the authorities stand ? It 
seems to me that the matter is placed beyond 
doubt by what was decided and said in Bejor/ 
Oopal M ulcer ji v. Krishna Mahishi Debi (2). It 
was there pointed out that an alienation by a 
widow, even though there may not be legal 
necessity or consent, was not void and could 
not be regarded as void, because the established 
law that such transfer was capable of affirma¬ 
tion after the death of the widow, and that 
which is capable of affirmation cannot possibly 
be void. If not void, it is clear that the trans¬ 
fer even after the*death of the widow had a 
qualified operation. It is quite true that to nul¬ 
lify such a transfer a suit is not necessary: ilis- 
affirmation would be sufficient. But as the 
transaction is capable of disaffirmatiou, so it is 
also capable of affirmation; and while there is 
nothing decisive one way or the other, it seems 
to me that we cannot say that the transfer even 
after the death of the widow is incapable of 
operation as against a third party in the position 
of the defendant-respondent in this appeal. I 
therefore agree with the conclusion at which 
Bpett, J., has arrived.” 

Iu my opinion this case establishes 
that where the reversioner is silent, a 
transferee from a Hindu widow, whether 
a donee or alienee, has got some qualified 
title to enable him to maintain a suit 
for ejectment. If I may humbly say so, 

I entirely agree with this decision and I 
think that the proposition is so well 
'established that I regard the attempt to 
argue this appeal as rather a bold at¬ 
tempt on the part of the learned advo¬ 
cate. . . 

The same conclusion was arrived at in 

Maharaja Kesho Prasad Singh v. Chan - 
drika Prasad Singh (4). In that case 
there was a gift by a Hindu widow. 
Two of the reversioners did not dis¬ 
pute the gift after her death in 1880. 
But the third reversioner did not con¬ 
sent to the gift and sued to recover 
his one-third share and succeeded after 
going up to the Privy Council. The 
donee, Slieo Lochan Sing, sold the other 
two-thirds share to the plaintiff and he 

(4) A. I. R. 1923 Pat. 122=63 I. O. 391=2 
Pat. 217. 
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brought a suit to redeem two zurpeshgi 
mortgages effected by the widow and to 
which the properties were subjeot. One 
of the contentions in the appeal was that 
the interest of the plaintiff’s vendor Sheo 
Loohan, although valid during the life- 
, time of the widow, terminated on the 
death of that lady notwithstanding that 
the reversioners of the two-thirds share 
have never from the year 1880. when the 
widow died, up to the present, elected to 
treat the transfer as void. After stating 
this contention, Dawson-Miller, C. J., 
says : 

“ It is not disputod that a sale or mortgage by 
a Hindu widow which purports to pass or 
hypothecate the absolute title L valid against 
every one except the reversioners and that unless 
the reversioners elect to treat it as a nullity it 
subsists as against every one else. In the pre¬ 
sent case the gift as to the two-thirds share was 
never challenged by the reversioners interested 
in that share. It is argued however that a gift 
stands on a different footing from a sale or 
mortgage and certain authorities have been re¬ 
lied on in support of this contention. The 
general rulo was cloirly laid down by Lord 
Davey in delivering the judgmont of the Judicial 
Committee in Bijoy Gopal Makerji v. Krishna 
Mahishi Deli (2)." 

The alienation in question in that case 
was an ijara lease but there is nothing 
in the judgment to suggest that any 
other form of alienation would not come 
within the doctrine applied, and it is 
difficult to see upon what principle a 
distinction can be drawn between a gift 
and any other form of transfer. He then 

refers to a number of cases and observes: 

“ None of those cases however in my opinion 
forms a guide to the determination of the exact 
question we are now called upon to decide. It 
is not a question between presumptive and 
remote revorsioners. The question is whether 
a gift of the whole of her husband’s property 
made by a Hindu widow, not challenged by the 
reversioners during her lifetime and acquiesced 
in by those who would take a vested interest 
after her death can be challenged by anyone 
else. In my opinion there can be only one 
answer to this question. It is the reversioners 
and the reversioners alone who can -dispute the 
8 * . i. M th °y c h° 080 to allow the property to 
which they are entitled to remain in the posses¬ 
sion of the donoo that is their affair and no one 
else can object. If the donee remains in posses- 
sion under a claim of right for twelve years he 

will acquire an indefeasible title even against 
the reversioner.” 

He then discusses the decision in Naha 
Krishna Roy v. Hem Lai Roy (5) where 
it was contended that the alienation 
must be first set aside before the rever¬ 
sioner can sue for possession. Then he 
observes: 

(5) [1905] 2 C. L. J. 144. 


"Such expressions must be regarded in con¬ 
nexion with the context and the subject-matter 
of the suit. It is in a sense permissible, though 
perhaps not strict]}' acourate, to say that tha 
gift is void when considering its validity as 
against the reversioner. Ho may treat it as a 
nullity and need not sue to have it set aside 
before claiming possession. The true view ap¬ 
pears to be that it is not binding upon him and 
he can elect to treat it as a nullity and sue for 
possession at any time within 12 years of his 
interest becoming vested without first suing to 
have it set aside notwithstanding Art. 91, Lim. 
Act. He may, on the other hand, elect to treat 
it as valid but no third person can claim his 
option or set up the plea that such a gift is void 
merely because it may have been but was not 
so treited by the reversioner. The judgment of 
the Calcutta High Court in Kishori Pal v. 
Sheikh Bhusai Bhuiya (3) is, I think, an 
authority for this view. In my opinion the res¬ 
pondent’s plea that the gift was void cannot ba 
supported.” 

If I may humbly say so, I agree with 
every word of the above opinion of 
Dawson-Miller, C. J. The words “void” 
and “voidable" have to be carefully used 
in connexion with the rights of the re¬ 
versioners as against a Hindu widow’s 
alienations. A Hindu widow’s gift or 
alienation without necessity is void as 
against the reversioner in the sense that 
he need not set it aside. A mere dis- 
affirmation i3 enough. But such a trans¬ 
action is also voidable in the sense that 
only a reversioner can treat it as a nullity 
and if he chooses to remain silent nobody 
else can question it and it therefore re¬ 
mains valid. The transaction has the 
character of a transaction which *is not 
void as against the rest of the world. Id 
has the character of a void transaction 
only as against the reversioner. It is 
unsafe to apply tho word “voidable” to 
such a transaction in the usual sense of 
the term. Hence all the confusion that 
now and then arises, if still such confu¬ 
sion exists after Lord Davey’s judgment 
in Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi (2). It is true that in 
Maharaja Kesho Prasad Singh v. Chan - 
drikar Prasad Singh (4) the donee’s title 
to two-thirds became completely inde¬ 
feasible on account of the acquiescence of 
the two reversioners for more than 12 
years, but the judgment does not rest on 
that ground. Even if the suit was filed 
within 12 years, the whole reasoning of 
Dawsou-Miller, 0. J., applies. Mr. Laksh- 
manna relied on another decision in 
Harihar v. Dasarathi Misra (6). Thera 

(6) [1905] 38 Cal. 257=1 0. L. J. 403=9 C. W. 

N. 633. 
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the plaintiff was the reversioner and it 
was held that Art. 141 applied to the 
suit and that he need not sue to set aside 
the widow’s sale. At p. 416, Woodroffe, 
J. f observes: 

“As l hive pointed out, a Hindu widow stands 
midway between the cases I have referred to, 
having neither an absolute nor yet a life-inter¬ 
est in the property, but having a conditional 
authority only to absolutely dispose of it." 

This sentence, in my opinion, correctly 
describes the position of a Hindu widow’s 
estate. The further sentences that fol¬ 
low were used by Woodroffe, J., from the 
point of view of the reversioner. Ex¬ 
pressions which suggest that the aliena¬ 
tion is good for the lifetime only of the 
alienor and not valid beyond her death 
must be understood from the point of 
view of the reversioner. As Dawson- 
Miller, C. J., observes in Maharaja Kesko 
Prasad Singh v. Cliandrikar Prasad 
Singh (4) : 

"Such expressions must be regarded in con¬ 
nexion with the context and tho subject matter 
of tho suit. It is in a sense permissible, though 
perhaps not strictly accurate, to say that the 
gift is void when considering the validity as 
against tho reversioner." 

I do not think the decision in Harihar 
y. Dasarathi Misra (6), helps the appel¬ 
lant. The case of Gliansham Singh v. 
Tej Bahadur Singh (7) also in which the 
sujt was by a presumptive reversioner 
for a declaration, has no bearing on the 
present question. The case in Dashratli 
v. Tarachand (8), is a case of a donee on 
the one hand and an alienee for con¬ 
sideration on the other. In that case 
the defendant was not a person who had 
no title of any kind in the property. It 
is unnecessary for me either to agree 
with that decision or dissent from it at 
present. It is distinguishable and cannot 
help the appellant in this case. 

The learned advocate for the appellant 
then relied on a group of cases which seem 
to hold that a will by a widow does not 
confer such title on a devisee as to main¬ 
tain a suit for ejectment. The first deci¬ 
sion so relied on is a decision of my 
brother Wallace, J., in Srinivasachariar 
v. Baghavachariar (9). That decision 
does not apply to the case of gift or 
alienation intended to be operative during 
the widow's lifetime. Either the case of 
a will stands on a different footing from 
that of a gift or alienation—then this 
decision mus t be distinguished on that 

(7) [1912] 18 I. O. 191. 

(8) A. I. R. 1927 Nag. 854=105 I. O. 379. 

(9) A. I. R. 1924 Mad. 076=79 I. 0. 1011. 


ground—or there is no distinction on 
principle between a will and a gift or 
alienation—then this decision must be 
regarded as erroneous. I am inclined to 
be of the latter opinion. But it is un¬ 
necessary for me to say so for this case. 
It is enough for the decision of thi3 case 
to say that cases of gifts or alienations 
are so clear having regard to the deci¬ 
sions that I have cited above that they 
cannot be disturbed by any decision re¬ 
lating to a will. I am unable to see any 
distinction on principle between the case 
of a will and that of an alienation, if we 
start with the position that a Hindu 
widow’s estate is not a life-estate as 
Lord Davey has said. The decision in 
Durga Sundari v. Ramakrishna Poddar 
(10) does not really support the decision 
in Srinivasachariar v. Baghavachariar 

(9) . 

In Durga Sundari v. Ramakrishna 
Poddar (10) obviously defendants 2 to 5 
were the reversioners and the property 
had been treated as theirs in the prior 
transactions. A devisee from the widow 
preferred a claim and it was held by 
N. Chatterjee, J., that his claim did not 
prevail. On Letters Patent appeal, Sir 
Lawrence Jenkins, C. J., and Mookerjee, 
J., dismissed the appeal. It cannot be 
said that Sir Lawrence Jenkins, O. J., 
intended to differ from his former view 
in Kishori Pal v. Sheik Bhusai Bhuiija 
(3) whether it is a will or a gift or aliena¬ 
tion, as against the reversioners it is a 
nullity. Some of the defendants in Durga 
Sundari v. Ramakrishna Poddar (10) 
were the reversioners. It is not that a 
will stands on a lesser footing than a 
gift or alienation. In P. Malialakslima- 
mma v. Vemi Reddi Bobu Reddi (ll) re¬ 
ferred to in Srinivasachariar v. Ragha- 
vachariar (9) it was not argued for the 
appellant that the will by the widow 
was valid against persons other than the 
reversioners. If that contention had been 
expressly raised I think a different view 
would haye prevailed. . The head-note 
shows that the only point that was 
argued was that the appeal having been 
allowed by an earlier order to continue, 
the objection that it abated cannot be 
taken at a later stage. Tf the decision 
cannot be so distinguished I am now in¬ 
clined to dissent from it.The deci¬ 

sion in Raghava Muda liar -v. Narayana - 

(10) [1913] 21 I. 0. 714. 

(11) A. I. R. 1923 Mad. 367=69 I. 0. 529. 
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swami Mudaliar (12) is of no value after 
the decision of the Privy Council, Bijoy 
Gopal Mukerji v. Krishna Mahishi Dehi 
(3) and must be regarded as overruled 
by it. Anyhow Wallace, J., himself in 
Sriniuasaohariar v. Ragliavachariar (9) 
recognizes that the case of a transaction 
during the lifetime of the widow intended 
to take effect inter vivos stands on a 
different footing. The case in Prafulla 
Kammi Roy v. Bhabani Nath Roy (13) 
is a case where the conflict is between a 
donee from a widow and the reversioner 
and such a case cannot be affected by the 
principle in Bijoy Gopal Mnkerjee v. 
Krishna Mahishi Debi (3). In my 
•opinion, the matter is so plain that this 
appeal must be dismissed. 


P ! R i S./K ! N.___ Appeal dismissed. 

12) [1894] 4 M.L7.J.88. - 

li) AIR. 1920 Cal. 121=91 I.C. 897 =52 Cal. 
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K. Rajah Ayyar and V. Ramaswaim 
Iyer —for Appellant. 

T. M. Ramaswami Iyei —for Respon¬ 
dents. 

# 

Venkatasubba Rao, J. —The lower 
Court made an order transmitting the 
decree for execution as against defen¬ 
dants 4 and 5. This appeal has been filed 
by defendant 5 who impeaches that order. 
The following pedigree may bo found 
useful: 

I | 

Lakshm.iu Chetty Rauiaswamy Chotti 
defendant 1 (died) prior to the filing 

I of 0. S. No. 10 of 1912 

Kasi Ghetti defendant 2 

(died) I 


Kasi Chetti Adaikappa Chetti 

defendant 3 defendant 4 

died 29th March 1922 


A. I. R. 1931 Madras 381 

Venicatasdbba Rao and 
Madhavan Nair, JJ. 

Adaikappa Chettiar— Defendant 
pellant. 


—Ap 


v. 


T • 

Natesan Chettiar Assignee-Decree 
holder and Petitioner—Respondent. 

Appeal No. 121 of 1929, Decided 0l 
26th November 1929, from order of Sub 
Judge, Tuticorin, D/- 18th January 1929 

(a) Civil P. C. (1908), S. 11, Expl. 4—Doc 
trine of constructive res judicata applies t< 
execution proceedings when person sought t< 

j ad L n j 0tice of P°«nt previously 
cided and had opportunity to content 
against it. 

Though neither S. 11, nor any of its explana 
tions can in terms apply to an execution pro 
ceeding because the question arises in a pro 
ceeding which is a continuation of the same 
-suit and not in a second suit, yet where a poini 

S,! e0n i eC1 e<1 ? n exeoution by a competenl 
eitW aft0r , not,co to the counter-petitionoi 

deci r ion*FJvf -S £• ° r by neceimr y implication that 
' binding upon the parties in subse- 

Inc this n Pf oceedin g3. And when apply- 

v°L th.Pth '“ ,Pl t “ bo 8teldi »- kept in 

MhZ J " ho is sought to be affected 

Dy tuo bar of res judicata should have notice of 

i&idha^ 017 t0 b0 decided againThTm anJ 

■Should have an opportunity of putting forward 

8 ag,li “ St BUch Vision: (Case l aw 

(b) Civil P. C. (1908) S 48_F CP / 9 5 ° 1] 

judgment-debtor is of no avail obtain?^ 

^^he^raud^of ” 00^0 < % 0 * Judgment ‘ de btor! 8 
be availe^of % 

exe ”f fc, o n against other co-judgment- 

Zs'la m” r° ^ ° f i 113 eaacted 

y fa. 48 (l). (Case law dtscusued.) [P 883 C 1] 


Adaikappan Chetti 
defendant 5 

A certain Sreenivasa Naicker filed 
O. S. No. 10 of 1912 in the Sub-Court of 
Tuticorin for the recovery of about 
Rs. 23,000 due upon a promissory note 
executed by Lakshmana, defendant 1, in 
his favour. In that suit four persons 
were joined as defendants, Lakshmana 
and his son (representing one branch) 
and the two sons of Ramaswami (re¬ 
presenting the other branch). I may 
note at once that defendant 5 was not 
made a party to that suit. A decree was 
passed on 10th February 1913, against 
defendant 1 personally and against the 
family properties of all the defendants 
that had been impleaded. The plaintiff, 
Sreenivasa, assigned the decree on 27th 
July 1914, in favour of the respondent 
Natesa Chetti. His right as assignee- 
decree-holder was recognized by the 
High Court on 23rd January 1917. On 
28th November 1924, defendants 1 and 4 
were respectively brought on the record 
as the legal representatives of the second 
and third, who had in the meantime died. 
Several execution applications were from 
time to time filed, so that the decree 
might not get barred under the three 
years rule. The respondent filed the 
execution application (E. A. No. 1028 of 
1928) which is the subject of this appeal 
in the usual form, on l9t October 1928. 
In addition to that application, he filed 
on the same date a separate petition for 
bringing defendant 5 on the record, in 
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the place of his deceased father, defen¬ 
dant 3. The two applications were re¬ 
sisted by both defendants 4 and 5, 
but their objections were overruled by 
the learned Subordinate Judge, who 
directed the decree to be transmitted for 
execution as against them. 

From this statement, it is clear that 
when the execution application in ques¬ 
tion was filed, more than 12 years had 
elapsed from the date of the decree. 
S. 48, Civil P. C., would ordinarily be a 
bar to the execution, but the respondent 
relies upon certain fraud, under Cl. 2 (a) 
of that section, which he contends pre¬ 
vents the running of the Statute of Limi¬ 
tation. That clause runs thus: 

Nothing in this section shall be 
deemed 

(a) “to preclude the Court from ordering the 
execution of a decree upon an application pre¬ 
sented after the expiration of the said term of 
12 years, where the judgment-debtor has by 
fraud or force, prevented the execution of the 
decree at some time within 12 years immedi¬ 
ately before the date of the application.’’ 

He admits that the fraud alleged by 
him is that of defendant 1, but says that 
it enables him to treat the decree as being 
alive oven as against defendant 4. The 
first question that this appeal raises is, 
whether this contention is correct. He 
next urges that defendant 4 is prevented 
on the ground of res judicata from plead¬ 
ing that the decree is barred by the 12 
year rule. The facts that need be refer¬ 
red to in this connexion are the follow¬ 
ing. The respondent filed on 1st Novem¬ 
ber 1927, E. A. No. 1509 of 1927. Defen¬ 
dant 4 did not appear to contest it and 
an order was made on 18th April 1928, 
transmitting the decree for execution. 
It will be seen that this application of 
November 1927, was itself .filed after the 
lapse of 12 years from the date of the 
decree. What the respondent urges is, 
that the order then made, involves 
the decision that the decree was never¬ 
theless in force and that defendant 4 
is precluded from now raising the 
plea that it is barred by the twelve 
year rule. I may observe that the ques¬ 
tion of res judicata is a new point raised 
by the respondent for the first time in 
appeal. He next contends that if defen¬ 
dant 4 is barred by res judicata, defen. 
dant 6 is equally barred on the prin¬ 
ciple of representation. The latter, 
besides controverting each of these posi¬ 
tions, further asserts that the applica¬ 


nt 

tion as against him is in any event bar¬ 
red as it was filed more than three years 
after his father’s death. 

The facts which are said to constitute 
fraud on the part of defendant 1 are 
these. I have said that the plaintiff, 
Sreenivasa assigned his decree to the 
respondent on 24th July 1914. Two- 
petitions were subsequently filed, one by 
the respondent and the other by Laksh- 
mana, defendant 1. The former applied 
that the transfer to him should be recog¬ 
nized ; Lakshmana prayed that satisfac¬ 
tion of the decree should be recorded. 
His case was shortly this. He executed 
a mortgage in favour of one Ramanatha, 
allowing a part of the consideration to- 
remain in his hands, with that part, 
Ramanatha discharged the decree but 
he fraudulently obtained its transfer in¬ 
favour of the respondent. This was his- 
case and the first Court believing it, 
refused to recognize the transfer in fav¬ 
our of the respondent and dismissed his 
application, but somewhat strangely re¬ 
jected also the application of Laksh¬ 
mana. Both Lakshmana and the res¬ 
pondent being dissatisfied with these- 
orders, filed appeals to the High Court. 

It found that defendant 1 did not make’ 
out his case and rejected his application 
and as a necessary consequence, recog¬ 
nized the transfer in favour of the res¬ 
pondent. The application for recording 
satisfaction was made on 31st July 1914, 
and the judgment of the High Court was 
pronounced on 23rd January 1917. The' 
respondent contends that the fraud of 
defendant 1 having been only then dis¬ 
covered, the time began to rUn under 
S. 48, Cl. 2 (a), from that date. 

I think I have stated the material, 
facts and shall now prooeed to consider 
the legal contentions raised. 

Numerous cases have held that the - 
word “fraud” in this provision should 
be liberally interpreted. In Visalakshi 
Ammal v. Sivasankara Taker (l), a. 
fictitious transfer of his property made 
by a judgment-debtof, was held to 
amount to “ fraud”. In Annamalai 
Goundan v. Rangaswami Clietti (2), 
eluding service of warrant and mak¬ 
ing applications which had the effeot of 
staying execution, was held to be ‘ fraud. 

In Venkayya v. Ragliavacharlu (3) lock* 

^1) [1882] 4 Mad. 292. 

(2) [18S3] 6 Mnd. 365. 

(3 [1899] 22 Mad. 320=8 M. L. J. 79. 
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ing up the house so as to prevent attach¬ 
ment of moveable property was similarly 
held to be fraud.” In Ramanathan 
Chettiar v. Mohideen Sahib (4) it was 
-again held that the evasion of arrest 
was fraud” within the meaning of S. 48. 
Haying regard to these and other similar 
rulings, the appellant’s learned counsel 
did not contest the position that defen¬ 
dant l’s conduct in pleading a payment, 
found not to have been made, amounts to 
fraud” under this section. 

The question then is, does the fraud 
of defendant 1 extend the time even as 
against defendant 4 ? S. 48 cannot, in my 
opinion, mean that the fraud on the part 
of one judgment-debtor, gives a new 
|8tarting point as against his co-debtors. 
The construction suggested for the res- 

. ^ manifest injustice. It 

is enacted by way of exception, that the 
judgment-debtor guilty of fraud cannot 
avail himself of the rule which says, that 
a decree shall not be executed after the 
lapse of the 12 years. Why should an 
innocent judgment-debtor suffer for the 
fraud of his co-debtor ? The view of 
Sundara Iyer, J., in Abdul Khadir v. 
Ahammad Shaiwa Rowther (5) which 
differed from that of Phillips, J., was 
upheld in the Letters Patent appeal by a 
Bench of three Judges : Abdul Khadir v. 
Ahammad Shaiwa Rowther (6). The fol¬ 
lowing sentence embodies the opinion of 
Sundara Aiyar, J.: 

“At any time, 1 am unable, against what an- 
pears to mo to be the plain meaning of the 
words of the section, to hold that fraud by one 

deb !°, rW ° Um i give relief to the decree- 
holder against his co-judgment-debtor.” 

Sir Arnold White, C. J., says in his 

judgment at p. 423 in the Letters Patent 

appeal, in which the other two Judges 
concurred: 

“It seems to mo that there is not only no 

thatVt w n°, Ur ,° f the Judgment-creditor but 
that it would be inequitable that a judgment- 

preBcribed^mit 56 !' ^ e P[* ve( ^ .1 the heVeftt’The 

•hi R ioint h J reason of acts done by 

nresumaKiJ dR ent ' dcbtor - over whom be has 

?/not ™pL“?bie 0 ” r °‘ and ‘ 0rWhose actioah ° 
theV: n a /f ed the respondent that 

the fiand here being of a different kind 
the present case is distinguishable from 
the case cited. Defendant 1 in that case 
evaded arrest and it was held that his 
fraud d,d not give ajreshjtarting point 

(4) A. I. R. 1924 Mad. 836=80 1 CJ 7 <n 
5) [19121 35 Mad. 670=12 I C 679 

( 0 ) [1015] 38 Mid. 419=80 1. 0 . 428- 


as against defendant 2. The fraudulent act 
there could benefit only the party who 
committed it. But in the present case, 
it was falsely asserted that the decree 
became satisfied and that plea would 
enure to the benefit of not only the party 
who put it forward but also his cojudg¬ 
ment-debtors. This is the contention 
advanced, but the distinction adverted to 
does. not affect the principle, namely, 
that it would be unjust that one party 
should suffer for the wrongdoing of 
another. 

I may cite a Privy Council case John 
v. Dodwell & Co. (7) which though not a 
decision on the Limitation Act, is yet 
very instructive by analogy. 

The respondents authorized the mana¬ 
ger of their business at Colombo to draw 
cheques in their names upon their bank¬ 
ing account for the purpose of the busi¬ 
ness. In 1909 and 1910 the manager 
bought shares on his own behalf through 
the appellants as brokers, and in pay¬ 
ment of the price fraudulently gave them 
cheques drawn by him upon the res¬ 
pondent’s account. The appellants re¬ 
ceived the amount of the cheques with¬ 
out fraud but with knowledge that the 
manager without apparent authority, 
was drawing for his own purposes upon 
the respondents’ funds. The appellants 
paid over the proceeds of the cheques 
(except a small part) to the sellers of the 
shares. The respondents did not dis¬ 
cover the fraud of their manager until 
October 1911. In January 1913, they 
sued the appellants in Ceylon to recover 
the amount of the cheques. 

It was held that the claim fell within 
b. 11 of the Prescription Ordinance of 
Ceylon which allows a three year period 
in cases not expressly provided for and 
that whether under English law or 
lioman — Dutch law as administered 
m ueylon no new cause of action arose 
when the fraud was discovered, since 
the fraud was not that of the appel¬ 
lants nor of any person for whom the 
they were responsible. Viscount Haldane 
observes in his judgment thus : 

“Mr. Upjohn, in arguing the case of the res¬ 
pondents with conspicuous fairness, drew their 
Lordships’ attention to these pages in the 
Digest. They think that they illustrato a gene¬ 
ral principle, applicable in Ceylon or in Eng¬ 
land, that to enable the defence of concealed 
fraud t o be relied on as giving a now cause of 

(7) [1918] A. C. 563 = 87 L. J. P. C. 92 
T. L. R. 261=118 L. T. 661. 
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action, the fraud must be shown to be the fraud 
either of the defendant himself or of some one 
for whose action iu the matter in question ho 
has assumed responsibility.” 

The Supreme Court thought that it 
was sufficient to show that the appel¬ 
lants had obtained the cheques from a 
person who had committed a fraud and 
concealed it, although they themselves 
had not been guilty of fraud. In com¬ 
ing to that conclusion, they were in¬ 
fluenced by the decisions of the English 
Courts of Chancery such as that of Lord 
Eldon in Huguenin v. Baseley (8) who 
said, in his judgment : 

‘rhat lie should regret that any doubt could 
be entertained whether it is not competent to a 
Court of equity to take away from third persons 
the benefits which they have derived from the 
fraud, imposition, or undue influence, of others.” 

Thoir Lordships of the Committee then 
point out that the doctrine of restitu¬ 
tion of property by third persons deriv¬ 
ing a benefit does not apply to a new 
cause of action arising from a concealed 
fraud. The law is tersely stated in the 

following passage : . 

“in the present case there is a statute ot 

limitation and in order to escape from its ap¬ 
plication it is necessary to show that there is a 
subsequent and independent cause of action 
which arises from the concealment of the 
fraud. Such a separate cause of action arises, 
ns their Lordships have already said, oplv out 
of the conduct of a parson who is held to lia\ e 
been responsible for the fraud and has in breach 
of his duty concealed it.” 

I shall nob cite any English cases 
recognizing this principle beyond meielv 
referring to the judgment of Lord 
Alvorston, C. J., . in McCallum In re, 
McCallum v. McCallum (9). The res¬ 
pondent's contention that the fraud of 
defendant 1 gives rise to a new cause 
of action even as against defendant 4 by 
reason of his having derived a sup¬ 
posed benefit, is thus clearly untenable 

and must be rejected. _ 

For the respondent it is next argued, 
that defendant 1 must be deemed to have 
been the agent of defendant 2-3 and that 
the fraud of the agent gives a fresh start- 
in" point as against the principal. The 
facts relied on for this argument are these: 
The decree was passed in *1913 on a pro¬ 
missory note executed by defendantl in 

1910. The suit itself was filed in 191^. 
There was a partition in 1911 between 

Lakshmanan Chetty and Ramaswami 
Chetty. It con tains no reference to the 

(P>) rtftOGl 15 Ves. 180=9 R# R- 148. 

(9) [1901] 1 Ch. 143=83 L. T. 717—49 W. R. 

129=-70L. J. Ch. 206. 


debt in question, but there is a general 
clause that each party is to be liable for 
his own debts. It is now argued that 
this deed makes defendan t 1 liable for 
the debt in question and that by implica¬ 
tion he must be deemed to have been 
constituted defendant 3 s agent for paying, 
it off. It is next asserted that the debt 
became merged in the decree of 1913, 
and that when defendant 1 falsely pleaded 
that it had been discharged, it must be- 
deemed that he was acting not only on 
his own behalf but also on behalf of his- 
principal defendant 3. We must point 
out that this contention has been for the 
first time raised in this Court. There is 
not a -scrap of evidence to show that- 
defendant 1 was the agent of defendant 3. 
The partition deed does not in the least 
avail the respondent. It merely ac¬ 
counts for defendant 3 not having taken 
any steps in regard to this decree. It 
did no more than provide that each of 
the executants was to be liable for his- 
own debts and this debt was not even 
specified. When subsequently the decree 
was passed against both, defendant & 
as between themselves was in a ^position 
to say: 

“The debt is not mine; I shall have nothing 
to do with it.” 

I fail to see how any agency can be- 
implied from these facts. If the respon¬ 
dent wished to rely upon any such 
ground, he ought to have made below a 
specific allegation and proved it by evi¬ 
dence. This contention therefore must 
be rejected. 

I shall now proceed to deal with the- 
contention of res judicata raised. As I 
have pointed out in an earlier paragraph, 
the assignee decree-holder contends- 
that defendant 4, by reason of a certain 
previous order, is now precluded from 
pleading that the execution is barred 
under the 12 year rule. If this contention, 
fails, the further question doss not arise, 
whether defendant 5 is also barred by 
res judicata on the theory of constructive- 
representation. The respondent’s argu¬ 
ment on the point of res judicata I have 
already set forth. The order which is- 
Baid to operate as res judicata is the one- 
made on Execution Petition 1509 of 1927. 
It was filed on 1st November 1927, that is, 
more than 14 years after the date of the 
decree. On 4th January 1923, the Judg<> 

endorsed upon this the word notice 
and on 18th April 1923 he made the 


. t ^ 
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final order send.” This means that the 
Judge directed the decree to be trans¬ 
mitted. The respondent’s argument is 
that the order then made decides by 
implication, that the decree was in force 
on the date of th9 previous petition. 
His argument is so far sound, but how 
does it follow from this that the present 
application is not barrel ? Now let us 
look at the previous petition to find out 
what was decided on the former occasion. 
The application presented was in the 
proscribed tabular form. In the column 
headed ‘ Date of decree” the respondent 
gave two dates : (l) 19th February 1913, 
(2) 23rd January 1917. This is obviously 
misleading. How can the decree have 
two dates? It may be stated (with the 
information wo now possess) that the 
second date happens to be that, when 
the High Court recognized the assign¬ 
ment in his favour. Under no other 
column in this petition does he again 
refer to this date. Nor does his appli¬ 
cation contain any hint that it was on 
that date that his right was recognized. 
The Judge, as is usual in such cases, 
trusted to his clerks. They endorsed on 
the docket of the petition : 

“ D. D , 2 !rd January 1917 ; 

D. L. P., 2Sth Novo in bo r 1924 ; 

Moro than one year.” 

The Judge, without further scrutiny, 
ordered 'notice.” I may explain that 
D. D. means ‘ date of decree” and D. L. P. 
stands for “date of last petition.” The 
respondent having raised the point of 
res judicata for the first time in this 
Court no formal evidence is forthcoming 
as to what these symbols mean. What 
then happened is however quite manifest. 
As the Judge had no reason to suspect 
that the decree was not one of 1917 the 
only point that mattered was, what was 
the interval of time between the petition 
before him and the previous one? That 
being more than a year, the Judge, in 
the usual eobrse, or lered notice, and 
defendant 4 having failed to appear on 

u ^ U0 dafce and con fcest the petition, 
the Court ordered execution. Right or 

wrong this order involves the decision 
that the decree was then executable and 

. > 4 is estopped in any proceed¬ 

ing from assorting the contrary. 

But is there any implied finding 
either that there was fraud or that it 
was discovered on 23rd January 1917 ? 
There was not a word said about fraud; 
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in deed, not the remotest suggestion of 
it. On the contrary, the decree-holder, 
misled the Court (wilfully or not, it 
matters little) into believing that the 
decree was passed in 1917. Are we now 
to assume that the previous order had 
the effect of holding that, contrary to 
patent facts, the proper date of the decrre 
is 23rd January 1917? Fortunately, we 
are not asked to proceed on any such 
absurd hypothesis. It is not in regard to 
the date of the decree that the ground 
of res judicata is urged. But what the 
respondent contends is, that we must 
hold that in the previous order is in¬ 
volved the finding, that owing to fraud, 
the time was extended. This contention 
is utterly untenable. I may in this 
connexion refer to a circufnstanee which, 
in my opinion, is most significant. E. 
A. No. 831 of 1924 is one of the previous 
execution applications filed by the res¬ 
pondent. It was filed on 1st August 
1924, that is before the expiry of 12 
years from the date of the decree. In 
that petition, as in those that followed, 
he mentions the date of the decree as 
being 10th February 1913 as well as 23rd 
January 1917. The 12 year period not 
having then expired, it was inconceivable 
that the decree-holder was then relying 
upon any fraud. This shows how utterly 
futile the argument is, that by referring 
to the date 23rd January 1917,in the 
latter petition, (that is E. A. No. 1509 
of 1927 filed on 1st November 1927) the 
decree-holder intended to rely 'upon the 
ground of fraud. 

Having made this observation I shall 
now approach the question from a some¬ 
what different standpoint. The previous 
application defendant 4 could have 
resisted by pleading limitation. Had he 
appeared in Court and said that the 
execution was barred, the matter would 
have been enquired into. That being 
then a defence open to him, the former 
order must be hold to involve the decision 
that the application was not barred. 
Ho cannot now assert that the previous 
application was in fact barred by limita¬ 
tion. He is debarred from showing that 
and nothing moro. Can the former order 
be said to involve any adjudication as 
to tho starting point? The date of the 
previons petition is, as I have said, 1st 
November 1927. The order, for aught wo 
know, might have proceeded upon the 
footing that the starting point was in 
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1915; even in which case .the former 
petition of 1927 would bo in time, but 
the present one of 1928 would not. 
Conversely, the previous order might 
similarly bo said to involvo that the 
starting point was somewhere in 1926, in 
which case it would be opon to the 
plaintiff to contend that the docroo 
would not be barred till 1938. In other 
words, the previous ordor is not incon¬ 
sistent with there being an impliod deci¬ 
sion, that the starting point was any one 
of the numerous (365 by 12) days, that 
intervened betwoen 1st November 1915 
and 1st November 1927. Tho argument 

is clearly unsound and must be rejected. 

“Certair.lv is esseuli.il for the application of 
tho rule of l'QR judic.iU and tlio Court would not 
provent tho rc-agitation of a mattor where it i> 
not certain that tl\o provious decision proceeded 
on a particular ground: B. Bayyan Naidu v, 

B. Sunianara.yan<i (10):” 

"If it appear that several distinct matters 
mav have been litigated, upon one or more of 
which tho judgment may have bcou passod 
without indicating which of thorn was thus 
litigated, and upon which tho judgment was 
rendered, the wbolo subject-matter of tho action 
will be at large: Russell v. Place { 11). quoted 
in Vythilitiga Mudaliar v. Ramachandru 

^“Wuerc a^conclusion is indisputable and could 
have been drawn only from certain promises, 
the premises aro equally indisputable with the 

conclusion, But-‘such a conclusion must 

bo inevitable or it cannot be drawn . . . If there 

is ambiguitv .tho matter is 

open to controversy in subsequent procMdmgs; 
Xtunisami Naidu v. Amman Animal (lo). 

This principlo of res judicata is applied 
also in In rc Alsop and Joy’s Con¬ 
tract (14). , 

I may also extract the following pas- 
sago from the judgment of Mellish, L. J., 
in In rc Bank of Hindustan, China A 
Javan (Alison’s case) (15): 

“It is cloar I apprehond that tho judgraout 
of the Courts of Comniom law is not only con¬ 
clusive with reference to tho actual matter 
decided but that it is also conclusive with 
reference to the grounds of the demsion, 
provided that from the judgment itself the 
actual grounds of the decision can bo clcarl) 
discovered: In re Batik of Hindustan etc., 

(15).* f 

Mr. T. M. Krislmaswami Aiyar for tho 
respondent contends that any matter 
which might and ought to have been 
marie jaRronn^oLaafonooOTrtsJ^nMr 

Beaw 21=18 Jur. 254. 

Its « m: £: v 9 - 

$ [IR781 90h.' A.' 1=48 I». J. Oh- 
r ■ 819=22 W. R. H3. 
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occasion should bo deemed to have been 
directly and substantially in issue : see 
S. 11, Expl. 4, Civil r. C. I fail to soe 
how this rule can help him. How could 
defendant 4 bo oxpocted to answer a 
charge of fraud not made ? Tho rulo 
refers to a ground of dofonco which might 
and ought to have boon raised, but any 
such defence can relate only to a matter 
either expressly or impliedly alleged. 
Let me tako an example: A sues B 
for tho first instalment duo under a bond, 
and though the claim on the face of it is 
barred, succeeds in obtaining an ex parte 
decree. Lot us suppose that he could 
have relied on an acknowledgment in 
writing signed by B, but that it was not 
referred to for some reason in the. plaint. 
He then brings a second suit for. a subse¬ 
quent instalment. Can ho assert that the 
previous ex parte decision has impliedly 
decided that the writing produced thon 
for tho first time amounts to a valid 
acknowledgment ? Can he contend that 
it was decided by implication in tho for¬ 
mer suit, that the writing furnishes the 
starting point from which limitation is 
to be computed ? Tho answer is plainly 
in the negative. The present case does 
not differ in substance from this illus¬ 
tration. 

Tho rulo referred to, means this 
and nothing moro, that defendant 4 was 
bound to resist tho previous petition, on 
all tho grounds possible for him to urge 
according to his knowledge at that timo, 
at the risk of being debarred from rolying 
on them in any subsequent proceeding. 
Tho application of the rule may bo thus 
illustrated. A, a Hindu, dies leaving a 
widow and a brother, B. The widow sues 
B for recovery of certain property alleg¬ 
ing that it was the self-acquired proporty 
of her husband. B alleges that the pro¬ 
porty was joint family property and that 
on the death of A he became entitled to 
it by right of survivorship. The Court 
finds that tho property was tho self- 
acquired property of A and decrees tho 
widow’s claim. Subsequently B sues tho 
widow to recover the same property from 
her, claiming the same as a dovisoo under 
^4’s will. The suit is barred as res judi¬ 
cata. for B might and ought to havo set 
up the claim under tho will as a ground 
of defence in the former suit. 

"When a plaintiff claims an estate, and that 
defendant, being in possession, resists tnas 
claim, ho is bound to resist upon all tho grounds 
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that it ;a possible) (or liim according to his 
kuow lodge thon to bring forward. Srimutt 
/to/afe Moot toy Vijayav. Kata mi Natchiar 

Similarly, tho present defendant 4 
cannot be permitted on any ground to 
show that the decree was not in full 
force on the dato of tho former p 3 tition. 
But what the respondent contends is 
something very different; lie says that 
defeniant 4 is debarred from showing 
that .the decree is not alive when tho 
present application was filed. 

TjeJ; me go back to the examplo given. 
Tho nrst suit decided that the property 
belongs to A's widow and not to B. 
-That, is the decision in tho suit and the 
relief granted is based on that docision. 
B cannot urge on any ground in a sub¬ 
sequent proceeding, that tho property 
is his. . Apart from tho relief granted, 
thoro is an adjudication of tho issue, 
oxpross or implied, that A and B becamo 
dividod. That question again is barrod 
as res judicata. But to bring out the 
respondent’s point, I shall vary tho 
facts of this examplo. Suppose that A's 
widow was in a position to, but did not, 
roly upon a writing that evidences tho 
separation she had alleged. She now 
)rings & second suifc to onforco a» covo- 
nant in it by B to pay a stated sum to 
A .5 husband. B disputes tho genuine¬ 
ness of that writing. Can it bo main- 
tayiod that tho previous docision con- 
tains an implied finding in favour of 
this dooumont ? Such an argument is 
fanciful, but this is on all fours with 
whq,t tho respondent urges. Tho point 
does not admit of serious doubt, but I 
liavo dwelt upon it at this longtli, as 
tho opposite of what I am holding has 
been very strongly contended for. 

Tho respondent’s contention fails on 
yet another ground. When the judg- 
ment-debtor has no sufficient notioo of 
tiio right claimed against him; tho order 
passed in execution proceedings cannot 
operato as ros judicata. In Narayana 

. G °Va.lakrhhna Patta r (17) 
the notice to Ti on A's execution appli- 
catuon d ,d not spooify that intorost was 
claimed; held: that tho order firantiny 
merest ex parte had not tho force of 

re, judioata, so as to estop B from dis 

To° ,°h Uim " -bseanont procoed- 
ings. To tho same effect is the ruling 

(1G) [1SGG] 11 M. I. a. 30^7^1-7^ 
212 (P.O.). ' K. 1-2 Sir. 

(17) [1905] 28 3->5=15 M. L. J. 217. 
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in Bamasavii Naik v. Ilamciscimi Chctty 
757 ’ .Sheik Budan v. Rcnnchandra 
Bhunjyaya (10) tho application went 
beyond the terms of tho decree and 
Wosfc, J.; observes: 

"Such an order, prima facie, only of an oxo- 
eut.vo character, could not possib'lv have the 

°/- r05 uuless the judgment- 

debtor being oallod on to dispute, if ho wished 

< if he could, a certain proposition of right 

and consequential demand of relief or action 

tue judgment-creditor, had then either failed 
in his contention to the contrary, oral anv 

to «° default: 

OoundZ ” V- Kand ^ mi 

Tho cases relied on by tho respon¬ 
dent do not really holp him. What 
thoy decide is. that the judgment-debtor 
is bound by tho order previously made, 
lie is precluded from showing that it is 
wrong. Tiie casos generally deal with 
tho three year rule of limitation. The 
starting point being tho previous appli¬ 
cation, if that was by the former order 
held to be in time, tho judgment-debtor 
cannot show that it was in fact barrod. 
He is bound bv the former decision 
right or wrong, and if the previous peti¬ 
tion was in time, that furnishing tho 
starting point, tho second one filed with¬ 
in throe years of it is nocessarilly not 
barred. This is all that tho rulings 
relied upon by the respondent decide. 
In the present case wo are concerned 
with the twelve year rule of limitation. 
The point to note is that provious poti- 
hon, unlike in tho other case, does not 
furnish tho starting point. To maintain 
that tho present application is out of 
time tho judgment-debtor has no need 
to show that tho former order is wrong 
lie can accept it as right and still con¬ 
tend that the present petition is barrod. 
This fundamental difference tho argu- 
mont of tho respondent ignores. Mungid 
Persalul Diehit v. Grija Kant Lahiri ( 21 ) 

Iiam, ‘ ad v. Velusami 
J hevar (-2) do not thoroforo support tho 
respondents contention. Tho sumo ro- 
mark applies to Itajit Giripathi v.Bha- 
vani Shanker (23). I fail to soo what 


(18) [1007] 30 Mad. 255=17»M. L. J. 201 

(19) [1887J 11 Dom. 537. 

(20) A. I. R 1024 Mid. 1=74 J. G. 155=46 
Mad. 768 (F. II.). 

(21) [18.82] 8 Cal. 51=8 I. A. 123 = 1 Sar 210 

(P. C.). • 

(22) A. I. It. 1021 P. C. 23=59 I. C. 880=48 

A. 4«> (l .C,). 

(23) A. I. R. 1924-Mud. 673=80 l. C. 103=47 

Mad. 641. . . , 
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bearing any of the three following cases 
cited has on the point to be decided: 

Govinda Me non v. Krishna Mannadiar 
(21), Rama Kirpal v. Rup Kuari (25) 
and Beni Ram v. Nanliu Mai (26). 

The only decided case on the point is 
Dakshinamurthi Pillai v. Vedamurthij 
Mudaliar (27) to which my learned bro¬ 
ther was a party. In that a contention 
similar to the one now alleged for the 
respondent was raised and was sum¬ 
marily rejected. 

For the various reasons I have given, 
the ground of res judicata taken by the 
respondent fails. 

If defendant 4 himself is not precluded 
from )aising the plea, the question whe¬ 
ther defendant 5 is so precluded on the 
principle of representation does not arise. 
Nor is it necessary, in the view I take, 
to deal with the point raised by the ap¬ 
pellant that the application as against 
him is, in any event, barred by time as it 
was filed more than three years after his 
father’s death. 

In the result, the appeal of defendant 5 
is allowed with costs throughout. 

Madhavan Nair, J. — This appeal 
arises out of application E. P. No. 1028 
of 1928 made by the assignee decree- 
holder in O. S. No. 10 of 1912 on the file 
of the Subordinate Judge’s Court, Tuti- 
corin, for the transmission of the decree 
for concurrent execution to the sub- 
Courts at Ramnad, Madura, Devakotfca, 
Sivaganga and Dindigul as the properties 
of the defendants are situate within the 


jurisdiction of those Courts. 

The decree was passed on 10th Febru¬ 
ary 1913 and the application for trans¬ 
mission was presented on 1st October 
1928, i. e.. more than 12 years after the 
decree. The judgment-debtor objected 
that the exooution of the decree was 
barred by S. 48 (l), Civil P. C., as 
more than 12 years had elapsed since the 
date of the decree and the decree-holder 
had made prior application for execution. 
The assignee decree-holder claimed ex¬ 
emption from the bar of limitation under 
sub Cl. 2 (a) of the section. The rele¬ 
vant portions t>f Cls. 1 and 2, S. 48, 
Civil P. C., are as follows: 

(1) "Whore an application to execute a cle- 
. .has boon made, uo order for 

"(24) A. I R. 1928 Mad. 649=72 I. 0. 897. 

(25) [1894] 6 All. 209=11 I. A. 37—(1894) A. 

W. N- 286 (P. 0.). . „ _ 

(26) [1885] 7 All. 102=11 I. A. 181 (P. 0.). 

07) A. I. R. 1927 Mad. 842=103 I. 0. 311, 


the execution of the same docroc shall bo made 
upon any fre9h application presented after the 
expiration of 12 years from (a) the date of the 
decree sought to be executed. 

(2) Nothing in this section shall be deemed 
(a) to preclude the Court from ordoring the 
execution of a decroo upon an application pro- 
seutei after the expiration of the said torm of 
12 years, whero the judginent-dobtor has, by 
fraud or force, prevented the execution ot tho de¬ 
cree at some time immediately before tho date of 
the application.” 

The contention of the assignee decree- 
holder in the lower Court was that his 
application was not barred by time as 
the execution of the decree was preven¬ 
ted by the fraud of defendant 1 defi¬ 
nitely established on 23rd January’1917, 
i. e., “at 90n*e time within 12 years im¬ 
mediately before the date of his applica¬ 
tion,” that is 1st October 1928, as re¬ 
quired by Cl. 2, S. 48, Civil P. C. This 
contention was upheld by the lower 
Court and the transmission of the decroo 
as prayed for was ordered. 

This appeal has been filed by defen¬ 
dant 5 against that order. It may bo 
stated hero that in this Court the res¬ 
pondent, i. e. tho assignee decreo-holdor, 
has not only relied on the contention 
urged in the lower Court, but has also 
sought to support the lower Court’s order 
by raising another contention namely 
that the appellant is precluded from rais¬ 
ing the present contention by a previous 
order date! 4th January 1928, passed by 
the Subordinate Judge on E. A. No. 1309 
of 1927, dated 1st November 1927, for 
transmitting the decree for execution to 
the Madura Sub-Court. 

To appreciate the arguments of the 
parties in all their fulness it is necessary 
to state a few facts. The plaintiff in 
O. S. No. 10 of 1912, one Srinivas Naick, 
obtained a decree for Rs. 28,283-12-0 due 
on a promissory note dated 15th Septem¬ 
ber 1910, and executed by defendant 1 in 
favour of the plaintiff for Rs. 21,000. The 
decree was against defendant 1 and the 
family properties of all tho defendants. 
There were four defendants to the suit. 
Defendant 5 was not a party to it. Tho 
relationship of tho defendants to each 
other appears from tho following table : 


Livkshmanan Chottiar Ramaswamy Chottiar 
(defendant 1) (died) 

defendant 2. I ,1 

defendant 3 defendant 4. 

' I 

defend mt 5. 
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Defendant 1 and the deceased father 
of defendants 3 and 4 are brothers. 
Defendant 2 is the son of defendant 1. 
Defendant 5, the present appellant, was 
brought on record in the course of 
the late execution application as the 
legal representative of defendant 3. 
After obtaining the decree the decree- 
holder, on 18th October 1913, filed E. P. 
No. 101 of 1913 for attachment and sale 
of the immovables of defendant 1. The 
sale was ordered, but it was stopped for 
want of proper bids on 30th July 1914. 
On 29th July 19LI, the decree-holder as¬ 
signed the decree in favour of the pre¬ 
sent respondent, i. e., the petitioner in 
E P. No. 1028 of 1929 for Rs. 25,000. 
On 31st July 1914, defendant l filed 
0. M. P. No. 330 of L914, praying for 
recording full satisfaction of the decree. 
He stated that one M. D. M. Rama, 
nathan Ohottiar paid the money to the 
decre9-holder on his behalf through his 
brothors-in law Ramanathan Chettiar 
and Murugappa Chettiar and his agents 
in pursuance of an agreement made for 
the discharge of the decreo debt and that 
the decree was thus entirely discharged. 
He also stated that he had learned that 
the said Ramanathan Chettiar, without 
taking a receipt, that tho decree was 
fully discharge 1, had obtained tho as¬ 
signment of the dooree in tho name of a 
person who is his own man (see paras. 

4 and 6 of the a Si lavit of defendant l in 
O. M. P No. 330 of 1914) meaning evi¬ 
dently tho present respondent.’ On 22nd 
February 1915, the respondent, i. e., the 
assignee deoree holder, filed E. P. No. 15 
of 1915 for recognizing the assignment 
and for tho attachment and sale of the 
immovables of defendant 1. Both the 
petitions, E. P. No. 15 of 1915 and 
O. M. P. No. 330 of 1914 wore hoard to¬ 
gether by the Subordinate Judge and 
both wore dismissed by him. The as¬ 
signee decree-holder as well as defondant 
1, preferred appeals a^a nst tho order of 
tho Subordinate Judge. In those appeals 

e., C. il. P. No. 307 of 1915 and 
G. M. A. No. 362 of L915 the learned 
.fudges of the High Court came to the 
conclusion that the probabilities 

“ aro oq the whole a^iast the countor-poti- 
tiouor 6 (defendant I’h) contention and in 

favour of tuo potitionor v asaigueo decree- 
holder).” 

C. M. A- No. 362 of 1915 wa 3 there¬ 
fore dismissed with costs and C. M. A. 


No. 307 of 1915 was allowed with costs* 
In the result, the petitioner in E. P. 
No. 15 of 1915 was recognized as tho 
assignee decree-holder and tho lower 
Court was directed to restore his petition 
to its file and proceed with tho execution. 
A more detailed 9tatomont of the allega¬ 
tions of the assignee deoreo-holder and 
defendant 1 in their respective applica¬ 
tions and of the findings of tho Courts is 
not necessary for the purposes of this 
appeal, as it is conceded by tho appel¬ 
lant that the High Court may bo taken 
to have impliedly found in its order on 
C. M. A. No. 3J7 of 1915 and 0. M. A. 
No. 362 of 1915 that fraud may be 
impute! to defendant 1, as any im¬ 
proper means resorted to, to prevent exe¬ 
cution, has been hold to be fraud within 
the meaning of Cl. 2, S. 48, Civil P. C. 
The date of the High Court’s order is 
23rd January 1917. This order is relied 
on by the assignee decree-holder to show* 
that the judgment-debtor has by fraud 
prevented tho execution of the decree on 
23rd January 1917, i. o., 

' aomotirno within 12 years immediately bofore 
the d ito of tho present application aa requirod 
by Cl. 2, S 43 ot tho Codo.” 

A.ftor tho order of the High Court, tho 
assignee decree-holder filed eight execu¬ 
tion applications including the present 
one, all of which were petitions for trans* 
mission of the decree for execution to 
other Courts. It is not necessary to re¬ 
fer to all these applications for tho pur¬ 
poses of this appeal but mention must 
be made of E. A. No. 1509 of 1927, dated 
1st November 1927, tho petition filed im¬ 
mediately before the present application, 
as the order made on this application is 
relied on to show that the appellant is 
precluded from raising tho ploa of the 
bar of limitation in tho present applica¬ 
tion. The details of tho application will 
be referred to later on. Before this ap¬ 
plication was filed defendants 2 and 3 
had died. Defendant 1 was made 
tho legal representative of tho deceased 
defendant 2 and defendant 4 who was al- 
roidy on record, was made the legal re¬ 
presentative of tho doceasod defendant 3 
by application No. 1378 of 1921 by the 
assignee decree-holder. Defendant 1 lias 
beon now adjudged an insolvent. Tho 
order for transmission on E. A. No. 1509 
of 1927 was passed on 4th January 1928 
after notice to the defendants. As no 
stops wore taken in the Madura Bub- 
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Court in pursuanco of this order tho re¬ 
cords woro roturnod and tho assignee de¬ 
cree-holder tiled the prosent application, 
E. A. No. 102S of 1923 for again trans¬ 
mitting tho decree to other Courts. Along 
with this application a civil miscellane¬ 
ous petition was filed by the assignee de¬ 
cree-holder to implead the present appel¬ 
lant, styled therein defendant 5, as tho 
legal representative of tho deceased de¬ 
fendant 3. Ho is tho son of defendant 3. 
The assignee decree-holder pleaded igno¬ 
rance of this fact till now, and tho learned 
Subordinate Judge, on the ground that the 
decreo debt is binding on tho estate of 
defendant 3 in tho hands of defendant 5, 
directod him to bo impleaded as defen¬ 
dant 3 s legal roprosontativo and ordered 
tho transmission of the decreo as prayed 
for. 

Defendants 2 and 3 having died, and 
defendant 1 having been adjudged an in¬ 
solvent the defendants who contest tho 
petition are defondants 4 and 5, and this 
appeal has been filed, as already men¬ 
tioned, by defendant 5. 

Tho first question that arises for con¬ 
sideration in this appeal is whether tho 

fraud” of defendant 1 can be availod of 
by tho assignoo decree-holder under Cl. 2, 
S. 48, Civil P. C., to claim exemption 
as against tho other defendants from tho 
bar of limitation enacted by Cl. 1 of the 
section. Tho learned District Judge 
answered tho question in tho affirmative 
as the frand praotisod by defendant 1 and 
the obstruction to execution oausod by 
him enured to tho bouefit of tho other 
defendants, and inasmuch as by such 
fraud tho docreo-holdor was not able to 
execute tho dooreo. It is argued on be¬ 
half of tho appellant that tho judgment- 
creditor in this caso, the assignee decree- 
holder, could claim tho benefit of Cl. 2 of 
tho section only as against the judgment- 
debtor who had by forco or fraud preven¬ 
ted tho execution of the decreo, i. e. 
defendant I, and not as against tho 
othor defendants. On the other side it 
is contended that, in a case like the 
present one, where the joint judgment 
debtor has by fraud prevented the 
execution of the decree, the judgment- 
creditor can claim exemption under tho 
proviso not only against that judgment- 
debtor but also against the other judg¬ 
ment-debtors who havo not prevented 
tho execution of the decree by the com¬ 
mission of any such fraud. The question 


is not free from difficulty ; but so far as 
this Court is concerned, the point is 
clearly covered by authority : see Abdul 
Khadir v. Ahammad Shaiwa Ravuthar 
(6). In that case, as in the one before 
us, a creditor obtained a joint and several 
decree against two judgment-debtors, de¬ 
fendants 1 and 2. Defendant 1 prevented 
by fraud the execution of the decreo at 
some time within twelve years immedi¬ 
ately before the date of the application 
to execute the decree. Defendant 2 did 
not commit any fraud nor was ho a party 
to the fraud committed by defendant 1- 
Tho case first came up for decision before 
a Bench of two Judges, Sundara Ayyar 
and Phillips, JJ. : see Abdul Kadir v. 
Ahammad Shaiwa Rowthcr (5), but owing 
to a difference of opinion between them 
Sundara Ayyar, J., holding that execu¬ 
tion was barred as againt defendant 2, 
and Phillips, J., holding that execution 
was not barred as against both, an ap¬ 
peal was preferred under Art. 15, Letters 
Patent. The case then came np for deci¬ 
sion before a Bench cf three Judges : Sir 
Arnold White, G. J., Sankaran Nair and 
Tyabji, JJ. Tho loarned Judges agreed ' 
with the opinion of Sundara Ayyar, J.. 
and hold that the application in that' 
case was barred as against defendant 2, 
i. o. the judgment-debtor who did not 

commit the fraud nor was a party to it. 

/ , * 

In support of his conclusion, the lear¬ 
ned Chief Justioe, with whom the other 
Judges agreed, relies on the use of the 
expression “ judgmont-debtor ” in tho 
singular number in Cl. 2. This is what 
he says : 

“ Now, tho words aro “the judgmont-debtor.” 
No doubt the oppression “judgmont-dobtor” ia 
tho singular includes the plural. But as it 
scorns to mo it includes tho plural in this sense, 
“where tho judgment-debtor has, or if thero aro 
two or moro judgment-debtors tho judgment* 
debtors havo, by fraud or forco, prevented tho 
oxccution of the decreo, etc.” That construc¬ 
tion of tho section is in accordance with the 
literal moaning of tho words and with the well- 
known principle of construction, which is now 
ombodied in tho statute', that the singular in¬ 
cludes tho plural. ” 

It is pointed out in the judgment that 
if we accept tho othor conclusion sug¬ 
gested, then wo would bo reading into 
the section a great deal whioh is not 
thero and doing violence to the express 
language of the- section. Tho argument 
that tho construction of ’ the section ac¬ 
cepted by the Judges would bo inequit- 
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able to tho decree-holder is mot with 
this observation: 

“ It scorns to mo that thoro is not only no 
equity in favour of tho judgmont-creditor but 
that it would bo inequitable that a judgfnont- 
debtor should bo deprived of the benefit of the 
prescribed limitation by reason of acts dono by 
his judgment-debtor, over whom ho has pre¬ 
sumably no control and for whoso action he is 
not responsible.” 

I think the reasoning adoptod by tho 
lloarnod Chief Justice and tho general con¬ 
siderations referred to in his judgment 
may well bo appliod to tho facts of the 
jca8e before us. I can see no reason why 
[tho fact that bonolit has accrued to the 
joint judgment-debtors by tho fraud of 
one of thorn with which they had noth¬ 
ing to do should bo a roason for ex¬ 
empting a judgmont-creditor from tbo 
bar of limitation as against those judg¬ 
ment-debtors. ft was open him to pro¬ 
ceed against them in spite of tho fraud 
of tho particular judgmont-doblor. His 
inactivity, for which he now claims 
exemption was not brought about by 
their conduct. As tho loarnod Chief 
Justice points out in tho passago already 
quoted, it is inequitable that one judg-' 
mont-dobtor should bo deprived of the 
benefit of tho law by acts done by his 
joint judgment-debtor over whoso action 
ho has no control. It seoms to me that, 
on principle, as well a3 on authority, the 
contention of tho appellant should bo 
upheld. I do not think that tho deci¬ 
sion in Abdul Khadir v. Ahammad 
Shaiwa, Ilaiuthar (6) is distinguishable 
on the ground that tho fraud of defen¬ 
dant 1 in that caso, which consisted in 
evading tho execution of tho warrant of 
arrest taken out against him was purely 
a personal one and resulted only to his 
exclusive advantage and not to the ad¬ 
vantage of tho other judgment-debtor. 
Tho judgment is clearly not based on 
any such special consideration, but on 
goneral principles and on tho natural 
moaning of the words used in tho sec¬ 
tion. In this connexion attention may 
bo drawn to tbo decision in Thorne v. 
Heard and Marsh (28>.- That caso dealt 
with S. 8, Trustoo Aot of 1888, 51 and 52 
Viet. C. 59, and oxomption was claimed 
under tho soction from tho operation of 
tho btatuto of Limitations on tho ground 
that the person proceeded against was 
g uilty of aots-’of fraud . In tho coPrso 

(28) [1855] A. C. 495=04 L. J. Ch. 652=44 
W. I?. 155=73 L. T. 291=11 R. 254. 


of the judgment, Lord Davey mado the 
following observations: 

'* I only desiro to say this: In my opinion, 
if fraud,, or a nondiscovory of fraud, is to be 
relied on to ta!;o a case out of tho Staluto of 
Limitations, it must bo the fraud.of or in some 
way imputable to the person who invokes tho aid 
of the Statute of Limitations.” 

If I may respectfully say so, I think 
this observation embodios a goneral prin¬ 
ciple and may well bo applied in inter¬ 
preting the expression “ fraud of the 
judgment-debtor ” in Cl. 2, S. 48, Civil 
P. C., though tho decision having regard 
to its facts has no direct bearing on the 
case before us. I would therefore hold 
that tho fraud of defendant 1 in this case 
cannot be availod of by the assignee 
decree-holder to olaim exemption from 
the bar of limitation as against defen¬ 
dant 3 and consequently as against his 
legal representative, defendant 5 also. 

I shall now refer to anothor plea urged 
by tho respondent to make defendant 3 
liable on account of tho “ fraud ” of de¬ 
fendant 1 and that is, that defendant L 
must bo considered to havo been the 
agent of tho defendants for taking the 
necessary 9tops for tho discharge and 
satisfaction of tho decree and that there¬ 
fore tho fraud committed by him must 
be attributed to tho principals, as he, 
their agent, must bo considered to have 
acted within his authority when ho com¬ 
mitted tho fraud. It is impossible in 
this appeal to give any serious attontioD 1 
to this argumsnt. The question of 
agency is a mixed question of fact and 
law very largely depending upon the 
evidence in the particular case. This 
question which is now very strongly 
urged was not put forward in tho lower 
Court. There is no trace of it in the 
lower Court’s judgment and tho mate¬ 
rials now put before us are not by any 
means sufficient to arrive at a decision 
on the question. In support of tho plea 
that defendant 1 must bo considered to 
be an agent of defendant 3 reliance is 
placed upon the countoraffidavit of the 
present appellant, filed by him *in tho 
civil miscellaneous application put in tho 
lower Court along with E. P. No. 1028' 
of 1923 to make him tho legal represen¬ 
tative of defendant.3: para. 3 of this 
affidavit to which our attention was' 

drawn is as follows : 

“ . , Defendant 1 is tho divided undo 

of defendant 3, and under tho registered deed of 
partition botwocn defendant 3’s fathor and de¬ 
fendant 1, the present debt has to be paid oxeJn- 
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8 i\ely by dofondant 1. The decree-holder was 
aware of the deed of partition aud the under¬ 
taking under it of defendant 1. ” 

In this paragraph the appellant was 
pointing out to the petitioner that there 
was no purpose in conducting execution 
proceedings against defendant 3 as the 
debt covered by the decree had to be paid 
according to the partition arrangement 
by defendant 1 exclusively and so in 
justice the discharge of that debt was his 
exclusive duty and that though the decree 
is a joint decree, defendant 3 should not 
be trouble 1 with its performance. What 
is uigod is that the debt is the personal 
debt of defendant I which only defen¬ 
dant 1 should bo called upon to pay. 
This does not by any means show that 
defendant l has been constituted an agent 
for the payment of the decree debt by 
defendant 3 or the other defendants. On 
the contrary tho statement in the para¬ 
graph negatives any idea of agency. No 
other paragraphs in the affidavit have 
been referred to in support of the present 
contention. No question of agency was 
suggested in the affidavit filed by the as¬ 
signee decree holder and I can find no 
reference to it in the counter affidavit 
filed by defendant 5. The partition deed 
referred to has not been filed in these 
proceedings ; but we were invited to look 
into some paragraphs of it to find out 
the nature of the debt referred to in the 
counter affidavit. Neither party has been 
able to give an intelligible explanation 
as to what this dead says about this debt. 
On these flimsy and unsatisfactory mate¬ 
rials it is impossible to decide whether 
defendant 1 acted as the agent of the 
third and other defendants with regard 
to the satisfaction of the decree. The 
appellant points out that, throughout the 
course of these proceedings, neither de¬ 
fendant 3 nor dolendant 4 at any time 
acted in unison with defendant 1. In 
all the execution proceedings prior to 
E. P. No. 15 of 1915 and 0. tVl. P. No. 330 
of 1915 all the four defendants were par¬ 
ties ; but in the proceedings relating to 
E. P. No. 15 of 19L5 and C. M. P. No. 330 
of 1915, in which the fraud of defendant 1 
was estab ished, defendants 3 and 4 did 
not appear either in person or by plea¬ 
der. I have no doubt that the argument 
that defendant 1 should be deemed to be 
the agent of defendant 3 and the other 
defendants is purely an afterthought 
and has therefore been urged here for the 


first time. In this view there is no need 
to discuss the numerous cases that were 
brought to our notice to show that de¬ 
fendant 3 is lia «le on account of the 
fraud of defendant 1 on the ground that 
he is his agent. 

The next argument raises the question 
whether the principle of constructive res 
judicata referred to in Expl. 4, S 11, 
Civl P. C., can apply to execution pro¬ 
ceedings; and whether the appellant is 
precluded from raising the plea of the 
bar by limitation put forward by him by 
reason of the fact that he had oppor¬ 
tunity of raising the same objection in 
the proceedings in E. P. No. 1509 of 1927 
dated 1st November 1927, but had failed 
to do so. In that application as in the 
present one, the assignee-decree-holder 
requested the Court to transmit the de¬ 
cree for execution to another Court. The 
application contained tho usual parti¬ 
culars required to bo mentioned under 
0. 21, R. 11 and S. 39, Civil P. C. It is 
not necessary to describe tho contents of 
this application, but roference may be 
made to para. 3 of the application where¬ 
in the date of decree is given, as this is 
important in connexion with the argu¬ 
ment relating to constructive res judi¬ 
cata. The following details appear in 
para. 3 against the heading “ date of the 
decree 10lh February 1913. 

3. Date of the decroc. 

23rd January 1917, 

To this application defendant 4 was a 
party not only on his own behalf, but 
also as the legal representative of his de¬ 
ceased brother, defendant 3, but defen¬ 
dant 5, the present appellant was not a 
party at he had not been brought on re¬ 
cord as the legal representative of defen¬ 
dant 3 at that date. Tho following en¬ 
dorsements made by the Court appear on 
tho back of the application : 

Order 21, R. 25. 

DD. 23rd January 1917. 

DLP. 28lh November 1924. 

More than a yeir. 

Notice by 4th January 1928. 

25th Noveinbor 1927. (Judge's signature). 

There was some discussion at the Bar 
as to what D D and DLP meant. D D 
refers obviously to the date of the decree 
(sec Col. 3 of the application) and DLP 
nuans the date of the list application 
which was, E.A. No. 1378 of 1921, dated 
28th November 1924. The copy of the 
notice sent to the judgment-debtors has 
not been produced; but it may be taken 
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c o be the usual Dofcice under O. 21, R. 22, 
Civil P. C., as required by R. 138, Civil 
Rules of Practice which states that in an 
application for transmission notice of the 
application shall be given in all cisos in 
which under O. 21, R. 22 notice of appli¬ 
cation for execution is required. Under 
O. 21, R. 22, the Court executing the 
decree is directed to issue a notice to the 
person against whom execution is applied 
for requiring him to show cause, on a 
date to bo fixed, why the decree should 
not bo executed against him. We may 
take it therefore that the notice sent to 
defendant 1 in this cise simply asked 
him to show cause on a specified date 
why the decree should not be executed 
against him. On the day fixed for hear¬ 
ing, the judgment-debtors on whom the 
notice had been served did not appear, 
and the Court passed an order ‘Send’ as 
appears from the endorsement on the 
back of the application. Afterwards no¬ 
thing further was done on this applica¬ 
tion. It is on this application and the 
order passed on it that the argument of 
constructive re3 judicata is based by the 
respondent. 

The provisions of the Civil Procedure 
Code having a bearing on the question 
are S. 11 and E.xpl 4 to that section 
which run as follows: 

Section 11: 

“No Court shall try any suit or issue in which 
the mitter directly and s lbst intially in issue 
has been directly and substantially in issue in 
a former suit between the mme parties or bot- 
woon parties under whom thoy or any of them 
olaiin, and litigating under ilio simo title, in a 
Court competent to try such subsequent suit or 
the suit in which such issuo his l>eon subse¬ 
quently raised, and his been hoard and finally 
decided by such Court. ’ 

Explanation 4: 

' “Any raattor which might and ought to have 

boon made a ground of defence or attack in such 

former suit shill bo doomed to hive boon a 

matter directly and substantially in issuo in 
such suit.” 

Having regard to thego provisions the 
respondent puts his argument in this 
way:, on the roceipt of the notice issued 
to him to show cause why the decree 
should not be executed, defoudint4 hal 
un opportunity of appearing before the 
Court and pleading that the execution of 
the decree was barre 1 at that date under 
k). 48, Civil P. C., as the application for 
execution was presented 12 years after 
the docroe and that the assignee decree- 
holder could not rely on the fraud of 


defendant 1 to claim exemption from the 
bar of limitation against the other judg¬ 
ment-debtors; and since he failed to 
raise this plea which he ought to havo 
raised as a ground of defence, it should 
be presumed that the Court when it 
passed the order ‘send’ finally docided 
the question of limitation against the 
judgment-debtors thereby holding im¬ 
pliedly that fraud within the meaning of 
01. 2, S. 48, was found to havo been com¬ 
mitted by defendant 1 on 23rd January 
1917 and that by his fraud tho execution 
of the decree was prevented against all 
the judgment-debtors and that tho assig- 
nee-docroe-holder has a period of 12 years 
to execute the decree commencing from 
23rd January 1917. It is argued that 
since all these matters should be dee ned 
to havo boen decided by the Court when 
it passed its ordor ‘send’ in E. P. No. 
1509 of 1927, Mb is not open to defen¬ 
dant 4 to raise thoso very contentions in 
the present application having regard to 
Expl. 4, S. 11, Civil P. C. It is further 
urged that since defendant 4 who re¬ 
presents theestito of the decease ' defen¬ 
dant 3 is precluded from raising the 
above contentions, defendant 5 the pre¬ 
sent appellant is also bound though he 
was not a party to E.P. No. 1509 of 
1927 since ho also is a representative of 
the decoased defendant 3 and the estate 
which ho represents should be deemed 
to havo been sufficiently represented by 
defendant 4 when tho Court passed its 
order so as to m ike that orJer binding on 
the estate, i. e., on all its representatives. 
This means that the provious order be- 
co nes binding on the present appellant 
through defendant 4. Tho appellant 
meets the3o contentions with tho argu¬ 
ment that tho rule of constructive res 
judioata as explained in Cl. 4, S. LI, 
Civil P. C., does not apply to execution 
proceedings, that tho order on E. P. No. 
1509 of 19^7 has nob impliedly decided 
that the starting point of limitation is 
23rd January 1917, and that even if 
defendant 4 is bound by the order, the 
appellant, defendant 5 is not in any way 
bound by it. I shall deal wioh both the3o 
arguments separately. 

On the question whethor the principle 
of constructive reg judicata as contlined 
in Cl. 4, S. 11. Civil P. C., applies to 
execution proceedings, tho following *de- 
cisions of the various High Courts wero 
brought to our notice : Lakshmanan 
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Chetty v. Kuttayan Chetty (29), Naray- 
ano, Pattar v. Gopalakrishna Paltar 
(17), Btimasami Nail: v. Bamasami 
Chctty (18), Atlupati Kopila Palro v. .1/- 
lupali Kasinadha Patro (30), Soma- 
sundaram Pillai v. Chohkalirujam Pillai 
(31), Subraviania Aiyar v. Baja Baje - 
.swcira Dorai (32), Chidambaram Cheiti v. 
Kanda^ami Goundan (20), Nachiappa 
Chcttiar v. Subbicr (33), Kandaswami 
Chettiar v. .l/antrtr/ PiMru (31), Gov hula 
Mcnon v. Krishna Mannadiar (24), Raj it 
Giripathi v. Bhavani Shankar (23), 
Kaliya Perianal Baida v. Sabramanian 
Chcttiar (35), Lakshmanan Chctty v. 
Pa’aniappa Chetty (36), Subramanian 
Chcttiar v. Bamanathan Chettiar (37), 
Sheik Budan v. Bamchanara Bhunjgaya 
(19), Mahadeo v. Trimbakbhat (38), Bam- 
chandra Venkatesh v. Shrinivas Krishna 
(39), Gadiijappa Chanhasappa v. £/if- 
dappa Gurushidappa (10), Kishan Sahai. 
v. Aladad Khan (41), Behari Lalv. Majid 
Ali (12), Kalian Singh v. Jagan Prasad 
(13), Kalian Singh v. Jagan Prasad (ll), 
PJm*J Chand v. Kandhya hal (15), 
Mangal v. HiUsa (16), Dwarka Das v. 
Muhammad Ashfaqullah(i7),Dip Prakash 
v. Dwarka Prasad (18) and Pritli* Mahton 
v. Jamshcd Khan (49). 


There is no question that the general 
principles of law underlying the doctrine 
of res judicata apply to execution pro¬ 
ceedings. This has been decidod in a 
series of cases byfthe Privy Council: see 

(29) 1 01] 24 Mad. 662. 

(30. [1907] 17 M. L. J. 310. 

(31) [1917] 40 Mad. 780=38 I. 0. 906. 

(32/ 1917] 10 Mid. 101C=38 I. 0. G27. 

(33) A. I. R. 1923 Mad. 505=72 I. C. 830=46 
Mad. 506 (F.B.). 

(34) A I. R. 1921 Mad. 145=76 I. G. 761. 

(35) A. I. R. 1929 Mad 203=10*9 I. 0. 866 . 

• (36) A.I.R. 1928 Mad. 1052=116 T.O. 368. 

(37) A. I. R. 1929 Mad. 199=116 I.C. 113. 

(38) [1919] 50 I.C. 972. 

(39) A. I. It. 1922 Bom. 289=66 I. G. 9iO=4G 

Born. 467. 

( 10 ) A. I. tt 1924 Bom. 493=83 I. C. 155=19 
Bom. 638. 

(41) [1991] 14 All. G4=(1691) A.W.N. 231. 

• (42) [1897] 24 All. 138=(1897) A.W.N. 29. 

(43) [1915] 27 I.G. 950. 

(44) [1915] 37 All. 589=30 I.C. 523. 

\4G) A. I. R. 1922 All. 247=65 I. G. 295=44 
All. 130. 

(4G) A. L R. 1922 All. 413=65 I. C. 377=44 
All. 159. 

(47) A. T. R. 1.925--All. 117=80 I. C. 722=47 

All. 86. 

(48) A. I. R. 19*26 All. 71=90 I. 0. 83=48 All. 

-,r- . ... ’ ' ' - 

(49) A. L R. 192*2 Pat. 299 = C7 -I. 0. 056 = 1 
Tat. 593. 


Delhi and London Bank Limited v. 
Orchard (50), Bama Kirpal v. Bup 
Kuari (25) and Beni Bam v. Nanhumal 
(2G) in the loading case of whioh Bama 
Kirpal v. Bup Kuari. (25) the following 
observations occur in the judgment de¬ 
livered by Sir Barnes Poaecck : 

‘Pho question (if the -term “res judicata” was 
intended as it doubtless was, and was understood 
by tho Full Bench to refer to a matter docided 
by a Court of competent jurisdiction in a former 
suit) was irrelevant and inapplicable to tho pre¬ 
sent case. The matter decidod by Mr. Probyn 
was not docided in a former suit, but in a pro¬ 
ceeding of which tho application in which the 
orders reversed by the High Court were made 
was meroly a continuation. It was as binding 
between tho partios in every proceeding in that 
suit, or as a final judgment in a suit i 9 binding 
upon them in carrying tho judgmeut into execu¬ 
tion. Tho binding force of such a judgment 
depends, not upon S. 13, Act 10 of 1877, but 
upon gonoral principles of law. It it were not 
binding, there would be no end to litigation.” 

In England the principle of res judicata 
has been appliod to proceedings in the 
same suit: see Pearth v. Marriott (51). 
In that case in tho Court of Appeal 
Jessel, M. E., observed thus : 

“What i3 tho meaning of res judicata ? It is- 
a decree inter partes on tho same subject.” 

And whether tho adjudication operates 
as a bar in proceedings had in continua¬ 
tion of the same suit or in a separate and 
distinct suit, the effect is the same: the 
matter passes in rom judicature. 

Tho decisions of tho Privy Councilj 
show that, though S. 11, Civil P. C., does ( ' 
not in terms apply to an execution pro-, 
ceeding because the question arises in the; 
same suit and not in a second suit*; thOj 
general principles of law on which tbo< 
section is based should bo held to apply, 
to execution as otherwise there would bo 
no end to litigation. I think for thej 
same reason tho principle underlying 
Expl. 4 to the section should also he held 
applicable to execution proceedings. It 
is hardly necossary to mention this spe-; 
cially, as Expl. 4 is only an amplifica-f 
tion of S. 11 and both the section and 
the explanation are based on the same? 
general principles of law that a matter! 
once docided by a competent Court; 
should not be agitated again between the; 
samo partios ; but I am drawing special 
attention to it because it was very 
strenuously argued before us that the 
principle underlying tho doctrine of res 
judicata, when applied to execution pro- 

(60) [1877] 3 Cal. 47=4 I. A. 127 = 3 Sar. 72! 

(P. C.) 

(51) [1883] 22 Ch. D. 182. 
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ceodings, should 6trictly be confined to 
ca90s where the question at issue was 
expressly decided in the prior applica¬ 
tion as in tho Privy Council cases just 
noticed and should not bo extended to 
cover oases where the question at issue 
may bo said to havo been impliodly or 
constructively decided in tho course of 
the prior application. In other words, 
the argument is that the principle under¬ 
lying Expl. 4, S 11, Civil P. C., 
should not bo applied to execution pro¬ 
ceedings at all. It i3 clear to mo that 
though there may be found statements in 
support of this position in some of tho 
judgments of our High Courts, the deci¬ 
sions of tho Privy Council do not lend 
any support to this contention. In my 
opinion this contention is cloarly unton- 
able in view of tho decisions of tho Privy 
Council in Mutigul Pershad Dichit v. 
Grija Kant Lahiri (21) and Rajah of 
Ramnad v. Velusami The-var (22) which 
directly boar on this question. 

_ In Mungal Pershad Dichit v. Grija 
Kant Lahiri (2l),the loading case on this 
point, tho Judicial Committee hold that: 

although tho oxooution of a deereo may hav° 
boon actually barrod by time at tho dato of au 
application, made for its execution, yet, if au 
order for ouch execution has boon rogularlv 
made by a competent Court having jurisdiction 
to try whethor it was birred by time or not, such 
order, although erroneous, must, if unroversod, 
be treated ae valid,” 

and binding on tho parties in subsequent 
proceedings in execution. The order 
which was hold to have the force of res 
judioata in the subsequent proceedings is 
referred to at p. 59 in tho roport in those 
terms: 

"Here au order for attachment was mado by 
tho Subordinate Judgo on 8th October 187-i, 
after notioe aervod on tho judgmeot-dobtor on 
23rd September 1374, to show why tho dccroo 
should not be exoouted against him. Tho order 
was made by a Court having competent jurisdic¬ 
tion to try and determino whether the dccroo 
was barred by limitation. No uppoal was pre¬ 
ferred against it ; it was actod upon, and tho 
property sought to bo sold undor it was attach- 
od, and remained under attachment until the 
application for the sale now undor considera¬ 
tion was made.” 

It is clear from the judgment that tho 
question whether tho petition was barrod 
by limitation, was not raised and oxpros- 
sly decided when the prior order was 
passed, but their Lordships held that 
since there was an order passed against 
the judgment-debtor the point must 
necessarily be taken to havo been deoidod 
against him by implication. 


In Rajah of Ramnad v. Velusami 
Thevar (22) when an assignee of a decree 
applied to be brought on the record and 
to havo the decree oxocutod, oxocution 
was allowed though the judgment-debtors 
resisted tho application on the ground 
that it was barrod by limitation. In tho 
order granting oxocution the plea of 
limitation was not expressly dealt with. 
It was held by their Lordships that in a- 
subsoquent application tho plea of limita¬ 
tion could not ho raised, for it must bo 
taken to havo boon docidod in tho order 
on the prior application. In that case- 
no doubt tho ploa of limitation was taken 
but their Lordships romark : 

“It \va 3 not only competent to tho present 
respondents to bring the ploi forward on that 
occasion, but it was incumbent on them to do 
so if thoy proposorl to roly on it, and moreover it 
was in fact brought forward and docidod upon. 
No appeal was from the order thon made, aucL 
therefore it was not competent for tho Subordi¬ 
nate Judge to admit tho plea on subsequent pro 
eecdings or to consider it in his order of 31st. 
March 1917.’' 

As romarkod by Fawcett, J., in Gadi- 
gappa Chanbasappa v. Shidappa Guru- 
shidappa (10): 

“The judgment of tkoir Lordships (of the 
Privy Council) miinlv proceeded on tho ground 
that the respondents ought to havo raised that 
clefcnco, and that not having done so and hav- 
ing lost that opportunity thoy could not bo al- 
lowod to raise the ploa in the subsequent pro- 
eoodings. it is only as a strengthening of tho- 
argument that Lord Moulton s.iys: '-Moreover it. 
was in fact brought forward and decided upon”;, 
and oven taking tho main argument as obiter 
dictum, it is cloarly entitled to vory groat 
weight.” 

I think this case demolishes complete¬ 
ly tho argument of tho appollant that the 
principle of Expl. 4, S. 11, should not be 
applied to execution proceedings. 

In Madras, Expl. 1 has always been 
applied to oxocution proceedings. In the- 
latest decision, in Raj it Giripathi v. 
Bhavani Sankar (23), full effect is given- 
to the Privy Council decision in Rajah 
of Ramnad v. Velusami Thevar (22). The 
Bombay High Court also has in its latest 
decision in Gadigappa Chanbasappa v. 
Shidappa Gurushidappa (40), applied 
Expl. 4 to execution proceedings, though 
in sorno of its prior decisions [see 
Maliodco v. Trimhakbhat (38) and Ram- 
chandra Venkatesh Sholapur v. Sruiivas 
Krishna Kulkarni (39)], it showed an in¬ 
clination to hold that tho principle of' 
res judicata applied to execution proceed¬ 
ings does not necessarily involve tho re¬ 
sult that the point which is not heard 
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and, decided bub which might and ought steadily in view the principle tint the 
to have been raised, must be treated as party who is sought to be affected by the 
necessarily decided as under °>. 11 of the bar of res judicata should have notice of 
Code. The Allahabad High Court also the point likely to be decided against 
has held [see its latest decision Dip him and should have an opportunity of 
Prakash v. Divaraka, Prasad (48)], that putting forward his contentions against* 
the principle of Expin. 4, S. 11 would such a decision. The following decisions! 


apply to execution proceedings, though in 
some of its earlier decisions, such as 
Kalyan Singh v Jagan Prasad (44), 
Letters Patent appeal against Kalian 
Singh v. Jagan Prasad (43) and Sheo 
Manga! v. Ilulsa (46), it expressed opin¬ 
ions to the contrary. The observation 
in Prithi Mahton v. Jam shed Khan (49) 
that the special rules laid down in Expl. 
4, S. 11, which goes beyond the doctrine 
of res judicata, ought nob to be applied 
generally to execution cases, is obiter. 

It follows from the above decisions 
’that, though neither S. 11. Civil P. C., 
;nor any of its explanations, can in terms 
apply to an execution proceeding be¬ 
cause the question arises in a proceeding 
which is a continuation of the same suit, 
land not in a second suit, yet where a 
'point has been decided in execution by 
la competent Court after notice to the 
counter petitioner either expressly or by 
’necessary implication, that decision is 
’binding upon the parties in subsequent 
'execution proceedings. We in this case 
are concerned only with the latter part 
of this rule which has special reference 
to what is generally, though inaccurately, 
oallod the doctrine of constructive res 
judicata. Whore a point has been de¬ 
cided expressly in a prior proceeding, 
obviously there cannot bo much 
difficulty in applying the principle of res 
judicata ; but the difficulty arises where 
tho point has not boon directly decided 
hub is to bo deemed to have been by 
implication decided when tho order was 
passed, as ho who ought to have raised 
the point in defence failed to do so when 
he had an opportunity of doing it. This 
is tho reason why in various cases 
learned Judges have obsorved that the 
principle of constructive res judicata 
should bo applied with groat caution in 
execution proceedings and, this is also the 
reason why decisions of the same Court 
on similar points sometimes appear bo be 
inconsistent. Pitfalls in the application 
of the rule of constructive res judicata in 
execution proceedings may be avoided if, 
as pointed out in Subramania Ayyar v. 
Raja Iiajeswara Dorai (.i), we keep 


of our Court will serve as illustration' 
to this rule. In Narayana Pattar v. 
Gopalakrishna Pattar 17) an applica¬ 
tion was made for restitution, claiming 
interest thereon at 12 per cent. The 
notice served on tho respondent in tho 
proceedings did not oontain any intima¬ 
tion of the claim for interest. Execution 
was ordered by way of arrest, but as pro¬ 
cess was nob paid no further action was 
taken. When the applicant again moved 
the Court tho respondents who did nob 
appear on the first occasion appeared and 
objected to the grant of interest. It was 
held that the notice issued to them, such 
as it was was insufficient to fix them 
with the knowledge of the claim for 
interest and thereby bar them raising 
any controversy in the matter on their 
failiag to appear on the day fixed. Fol¬ 
lowing this decision, it was pointed out 
in Ramasami Naick v. Ramasami Ghetti 
(18) that where appljcatibn is not for the 
execution of something which ha9 been 
directed to bo done by any decree or 
order so as ipso facto to carry informa¬ 
tion as to what the claim made and the 
relief prayed for are, notice to the judg¬ 
ment-debtor without inserting the specific 
prayers will not render the order made 
upon such application res judicata : see 
also Chidambaram Chetti v. Kandasami 
Qoundaii (20). 

I shall now consider how far the appel¬ 
lant in the present case is precluded from 
raising his present contentions by the 
order "send” passed in E. P. No. 1509 of 
1927. It is said that he ought to have 
resisted the passing of that ordor when 
ho received the notice of the application, 
and because he failed to do so he should 
not be allowed to raise his present con¬ 
tentions. I have already drawn atten¬ 
tion to the notice served upon defen¬ 
dant 4. There is no reference in it to 
S. 48, Civil P C , nor is there any indi¬ 
cation in it that tho assignoe decree-hol¬ 
der intended to rely on the fraud com¬ 
mitted by defendant 1 to claim against 
him and all tho others exemption from 
the 12 years’ rule of limitation. That 
petition was filed within three years of 
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the prior application. No one could have 
known at that time what use the assignee 
decree-holder was going to mako of the 
date 23rd January 1927, mentioned in it as 
one of the dates of the decree in column 3. 
Did he really intend to treat it as the date 
of the decree, or did he inteni then, as ho 
now argues, to indicate by it that ho was 
going to rely on the fraud of defendant 1 
under Cl 2, S. 48, Civil 9. C., or did he 
intend to treat it as the starting point 
of limitation in some other way ? There 
was not a suggestion of fraud on the part 
of defendant 1 in the notice sent to de¬ 
fendant 4. 

In what light is the insertion of the 
date 23rd January 1917, in that ap¬ 
plication to be understood ? It is clearly 
not the date of the decree, for wo know, 
and column. 8 also states it, that the 
date of the decree is 10th February 1913. 
There could have been therefore no 
mistake about the date of the decree nor 
do I think it is possible to hold that the 
decree holder should have necessarily in¬ 
tended, by inserting that date, to show 
that he was referring to the fraud of 
defendant 1 which would entitle him to 
claim exemption from the bar of limita¬ 
tion as against the other defendants. 
,This becomes quite obvious from the fact 
that E P. No. 831 cf 1924, also a prior 
execution application which was filed 
within 11 years after the decree—the 
23rd January 1917—is referred to in 
Col. 3 along with the other two dates, 
tho only difference being that on this 
oocasion these are described as “decree 
numbers” instead of the “date of the 
decree” as in E P. No. 1509 of 1927. 
The importance of this application lies 
in the fact that at that time there was 
no need for tho assignee decree-holder to 
draw any attention to the fraud of defen¬ 
dant 1 or to S. 48, Civil P. 0., as the ap¬ 
plication, being within 11 years after the 
date of the decree, was not barred by the 
12 years’ rule of limitation. Tho men¬ 
tion of this specific date was in no way 
of any use to tho assignee decree-holder 
at that time ; and yet he reforrel to it 
then and repeated it again in E. P. 
No. 1509 of 1927. But it is clear to my 
mind that he did not till this moment 
intend to use it for the specific purpose 
to support which he uses it now. Why ' 
should we bo asked to assume that 23rd 
January 1917, should necessarily be 
repeated as c ,ho date of the fraud ? As 


pointed out by the appellant it was open- 
to the assignee decree holder, if he in¬ 
tended then, to make use of Cl. 2 in bis- 
favour to assign tho fraud to any dato 
during tho period of the 12 years immedi¬ 
ately prior to the date of E. P. No. 1509 
of 1927 commencing from 1915. The ap¬ 
pellant is not expected to imagine a possi¬ 
ble case that might bo put forward on 
behalf of tho assignee decree-holder and 
to answer it in response to tho notice 
which gave no indication whatever as to 
what the decree-holder was going to arguo 
in respect of this point. In those circum¬ 
stances it is impossible to hold that the 
order on the prior execution application 
impliedly decided that owing to tho- 
fraud of defendant 1 the assignee decree- 
holder obtained an extension of 12 yeara 
to execute the decree from 23rd January 
1917. The notice simply stated why the- 
decreo should not ho executed against 
him ; there was absolutely nothing in 
the notice to show that the assignoo 
decroe-holder was contemplating to in¬ 
voke the aid of S. 48, Cl. 2. Civil P. C., 
in his favour. If the notice served by 
the respondent had alleged fraud as a 
ground for claiming exemption from tho- 
bar of limitation, then his argument, that 
the appellant should have raised hie 
present contention in E. P. No. 1509 of 
1927 should cer ainly prevail. It is obvi¬ 
ous that the ground of defence that a. 
party ought to raise in the application of 
the rule of constructive res judicata caa 
havo reference only to the matter alloged 
against him as a ground of attack. With 
respect to that all the grounds of defence 
that he has should be pleade 1. As fraud 
was not referred to in the prior proceed¬ 
ings it cinnot be said thar, the appel¬ 
lants ought to have then raised with res¬ 
pect to it all his present defences with¬ 
in the meaning of the rule in Expl. 4 
S. 11. ' 

As he failed to oppose tho application 
on the receipt of tho notice it is not open 
to defendant 4 now to plead that the 
application, E. P. No. 1509 of 1927 is 
barred by th9 12 years’ rule ; the order 
then passed impliedly docided that the- 
decree was then executable and defen¬ 
dant 4 cannot bo allowed to urge that that 
order was wrong in any subsequent pro¬ 
ceeding. To that extent the bar of res 
judicata will operate against him ; but 
that does not mean that he is precluded 
from contending that the present exec a- 
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tion application is all’octcd by tho 12 
years’ rulo. For tho reasons already 
mentioned, the order then passed cannot 
bo interpreted as involving any decision 
as regards tho starting point of limita¬ 
tion. It is not necessary for maintaining 
the present application that the appel¬ 
lant should prove that tho order on the 
prior application was wrong. This feature 
distinguishes the present case from 
Mungul Per shad Dishit v. Girja Kant 
Lahiri (2l) where the only point for 
decision whether tho decree was barred 
by tho throe years’ rulo of limitation 
was held to have boon impliedly decided 
in the order on tho prior application. In 
this connexion attention may bo drawn 
to the decision of this Court in Dalcsliina- 
rnurthy Pillai v. Vcdamurthy Mudaliar 
(27). In that caso tho decree of the High 
Court, which was sought to bo executed, 
was dated 23rd February 1911. One of 
the questions was whether E. P. No. 150 
of 1924, dated 4th April 1924, was within 
time. It was argued that since in a prior 
E. P. No. 130 of 1923, dated 18th July 
1923,-which was also put in more than 
12 yoars from the dato of tho decree, no 
objection on the ground of limitation had 
boon takon by tho appellant, he was 
barred by res judicata irom-ploading that 
bar to any subsequent execution petitions 
but tho argumont was not accepted and 
the Court made the following observation 
in the judgment which may well bo ap¬ 
plied to tho present caso also : 

“All that was implicitly decided ou E. P. 
No. 130 of 1023 was that that potition was not 
barred by tho 12 years’ rule. That doci3iou 
cannot for ever removo tho operation of S. 4S, 
Civil 1\ C., out of tho way of all futuro exe¬ 
cution petitions." 


It follows therefore that defendant 4 
is not barred by tho plea of constructive 
ro3 judicata from' raising his present 
contentions. 

Tho law is well settled that a prior 
decision to have the force of res judicata 
I must not ho wanting : 

j“in that certainty which is an ossontial ele¬ 
ment in the case of evory ostoppol : see Vytlii - 
llinqa Mudaliar v. Ilamachandra Naickar (121 
; an d Munusavii Naidu v. Animal (13).” 

As pointed out in Bommidi Bayyan 
Naidu v. Bommidi Suryanarayana (10) 


irtainty i» essential for the application of the 
o of ros judicata and the Court would not 
vent tho re-agitation of a matter whoro it is 
} cortain that tho previous decision proceeded 
a particular ground: eeo aloo In re Bank of 


Uhulustan, China and Japan case) 

US).” _ # ’ ’ 

Sir ,J. Mollisb, Ij. J., observed: 

• • • • that the judgment of the Courts 

of Common law is not only conclusive with re¬ 
ference to the actual matter decided, hut that 
it is also couclusivo with reference to tho 
grounds of tho decision, providod that from the 
judgment itself the actual grounds of tho deci¬ 
sion can be clearly discovered." 

In this caso it is clear from what I 
have said that it is impossible to state, 
with any precision, the ground or 
grounds on which tho docision a9 regards 
limitation implied in tho order ‘send’ 
passed on the prior application is based, 
i. e., whether it is based on tho ground 
that the dato of tho decree is 23rd 
January 1917, which it is not or whe¬ 
ther defendant 1 committed fraud on 
that date or at some other time during 
the 12 yoars prior to that application or 
on the ground-that the date 23rd January 
1917, marks tho starting point of limita¬ 
tion for somo other reasons. As the 
particular ground on whioh tho prior 
docision proceeded is not certain, that 
decision cannot havo tbo forco of ros 
judicata on this additional ground also. 

As defendant 4 is nob barred by res 
judicata from raising the present con¬ 
tentions, tho question whether defendant 
5 though not a party to E. P. No. 1509 
of 1927 is also affected by the rule of 
res judicata from raising the present 
contentions by virtue of the representa¬ 
tion by defendant 4 of the estate of de¬ 
fendant 3 in tho prior proceedings does 
not arise for consideration. 

It follows from what has been said 
above that the present appellant, i. e., 
dofondant 5 is free to raise tho conten¬ 
tion that tho decree sought to be exe¬ 
cuted is barred by tho 12 yoars’ rule of 
limitation contained in S. 48, Civil P. C. 
Accepting his contention for tho reasons 
given in the oarlior part of tho judgment 
I hold that tho assignee decroe-holder 
cannot avail himself of tho fraud of de¬ 
fendant 1 to keep tho decree alive as 
against the othor defendants. 

In tho result, this appeal by defendant 
5 is allowed with oo3ts throughout. 

lVR.S./v.B. Appeal allowed. 
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Beasley, C. J. and Walsh, J. 

AtmaMu.ru, Butshiah uhetti— Appellant. 

v. 

S. Tayar Rao Naidu and others — Res- 
pondonta. 

Appeals Nos. 253 and 261 to 266 of 
1928, and Civil Rsvn. Petn. No. 48 of 
1930, Dacidoi on 26th August 1930, 
against orders of District} Judge, Ganjam, 
in E. A. No. 38 of 1928. 

Civil P, C. (1903), O. 21, R. 2—Payment 
before decree —Rule doe* not apply. 

R ile -2, O. 21, does not apply to payments 
made before the decree : 19 Mad. 230, fief. 

An agreement which does not rclvto to exe¬ 
cution but directly attacks the decroe itself 
cannot bo pleided in execution. It would be 
most dangerous to allow a docroc itself to be 
attacked in execution: (Case law discussed). 

[P 403 0 21 

B. Jaggannadha Doss —for Appellant. 

\ r . Radhakrishnayya, B. Srinivasa. 
Rao, T. Srccratigam Naidu, C. Samba- 
siva Rao, G. S. Venkataohari and B. Sri - 
nivasa Rao —for Respondents. 

Judgment.— The facts which have 
given rise to those appoals are as fol¬ 
lows: 

Tho plaintiff, whom wo may call Ap- 
panna and defondant 1 whom we may 
oall Buchayya were brothers. Original 
Suit No. 30 of 1922 was instituted in the 
Court of the District Judge of Ganjam 
for partition of tho family property 
worth three or four lakhs. Defendants 
2 to 4 in the suit were minors ropro- 
sen'.ei by their guardian defendant 1. 
In 1923 there was a compromise with 
reference to certain outstandings due to 
the family and certain decree debts 
whereby defendant 1 was to take over 
the plaintiff’s share in tho outstandings 
and the plaintiff was to be paid Rupees 
17,000. This compromise is dated 23rd 
Ootober 1923, and was filed in Court 
on 29thi October. It was signed by the 

plaintiff s ploador on 27th October and 

by the defendants' pleader on 29th 
October. It only related to some of tho 
family properties and it was sanctioned 
by the Court so far as the minor mom- 
biis were concerned as it was in their in¬ 
terests on 1st November, and on the 

order* ^ C ° lUt paS3od tho following 

“This com promise of part of the miiu M )n 

disputei in tho suit is recorded; so far as the 
minor defendants aro concerned it has been 
sanctioned (I. A. No. 380 of 1923)." 

As regards the immovable property, 
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thore was a disposal by a preliminary 
decree on 21st February 1924, and a 

commissioner was appointed to make a 

division and as regards the rest of tho 
property there was a referonoo to arbi¬ 
tration and an award was pissed on 20th 
Decembor 1926. This was remitted back' 
and another award was made on 20th ! 
September 1927. Under this award de¬ 
fendant 1 bad to pay about Rs 11,000 
10 the plaintiff. Tho final decree was 
passed on 27th September 1927, incorpo- 
l ifcing all the matters in one decree. 

I. his decree recites tho compromise re¬ 
corded between tho parties on 23rd 
October 1923. Tho plaintiff had sovoral 
creditors who attached tho decree so 
obtained by him. When ex-icution was 
sought tho defendants took two objections: 

(1) that, with regard to the compromise 
of 1923, Rs. 15,000 had already been 
paid before tho decree was passed and 
a receipt, Ex. 15, signed by the plaintiff 
on 27th October had been filed in 
Court on 29th October and therefore, 
credit must bo given for this sum; and 

(2) that, with regard to tho sum of Rs. 

II, 448 which tho defendants had to pay 
under the award dated 20th Sopterabor 
1927, tho plaintiff being in need of 
money to conduct tho suit, had money 
advanced to him by defendant up to Rs 
7,000 and orodit for this should bo given! 
The learned District Judge refused to go 
into either of those questions on tho 
ground that he could not go behind tho 
decree which was sought to be executed. 
Tho present appeals aro against this 
order and similar orders which he passed 
on execution petitions by other creditors. 

^ It may be mentioned that this receipt 
Ex. 15, seems to have been filed into 
Court on 29th October 1923, as it bears 
tho Judge's initials on that dato. There 

are no indications of who filed it and it 

is not alluded to .at all in the compro¬ 
mise petition dated 23rd October 1923, 
and filed into Court, which the pleaders 
for both the parties have signod. Tho 
plaintiff when examined in O. S. No. 30 
of 1922, in tho course of his statement 
about Ex. 15, said: 

“I signed the receipt Ex. 15. Defendant 1 
(Bulchiah) must have done as di roe tod in Ex. 
15." • 

The loarnod Distriot Judge rightly says 
that this evasive statement cannot be 
egarded as an admission by Appanna that 
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Rs. 15,000 


R. 2, there is 
Court by the 
certification is 


he had actually received 
under Ex. 15. 

In arguing against the order of the 
learned District Judge, the leirned ad¬ 
vocate for the appellant takes up the 
position (l) that O. 21, R. 2 is not ap¬ 
plicable to the case as it applies only to 
payments nude after the decree and the 
parties must bo in the position of judg- 
Iment-dobtor and decree-holder, and (2) 
that, even if it does fall under O. 21, 

sufficient intimation to 
plaintiff and no further 
needed. His main con¬ 
tention is that this pro-decree arrange¬ 
ment can he pleaded as a bar iu execu¬ 
tion of the decree. On the. first point 
that the matter does not fall undor O. 
21, R. 2, wo have have no hesitation in 
agreeing with him. If authority were 
needed for the position, Rama Ayyan v. 
Srinivasa Pattar (1), might be quoted. 
The present case is even stronger, for 
that was a case of adjustment after de¬ 
cree but not between the judgment- 
debtor and decree-holder. But even if 
we were to hold that O. 21, R. 2 can 
possibly apply on a strained view that 
this receipt Ex. 15 was to come into 
effect after the decree, we are of opinion 
that the provis ons of the rule would nob 
have been complied with. No doubt as 
remarked by the Privy Council in Skree 
Pm hash Singh v. Allahabad Bank 
Limited (2) a mere intimation by the 
decree-holder of payment is sullicient and 
special application is not necessary. But 
in this case there is nothing to show 
that the plaintiff ever intimated the 
receipt of this sum to the Court. As 
noted above, his statement with rogard 
to the amount having been paid is eva¬ 
sive. The document was one which 
should have been in the custody of the 
defendants and presumably therefore it 
was filed into Court by the defendants. 
Under O 21, R. 2 (*2), a judgment-debtor 
has gob considerably more to do in order 
to get such payments recognizod than 
mfirfl lv to put the document into 

Court The provisions of O. 21, R. 2 (2) 
have to be complied with and notice cent 
to tho dccroe- bolder as to why the Court 
should not record the payment. It is 
unnecessary to pursue this matter fur- 
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ther in our view that O. 21, R. 2 does 
nut apply to the present case. 

There remain-* the further question 
whether an arrangement by the parties 
after the comencement of the suit but 
before tho docreo which has nob been 
embodied in the decree can he set up or 
gone into in execution. The c*ntral 
point in this discussion is the ruling of 
the Full Bench in Chidambaram Chel- 
tiar v. Krishna V athiyar• (3) by Abdur 
Rahim. Offig, C. J., Seshagiri Ayyar 
and Philips, JJ„ the latter dissenting. 
What was actually decided in that case 
was that an arrangement for stay of exe¬ 
cution of the decree entered into in the 
course of the suit ’can bo gone into in 
execution. The High Court of Calcutta 
has always taken the view that it can¬ 
not: vide Binode Lai v. Brajendra 
Kumar (4) and Hassan Ali v. Gauzi Ali 
(5). In tho other direction there are 
Laldas v. Iiishore Das (6) (* Full Bench 
case.) and Gauri Singh v. Gnjadhar Das 
(7). The previous Madras decision and 
those subsequent to it up to Venkata- 
subba Mudali v. Manickammal (8) have 
been clearly sot ou*- by Wallace, J., in 
his judgment in the latter case. Ho 
points out that Rama Ayyan v. Sree- 
nivasa Pattar (l) i-* not in point. The 
other two decisions Krishnamachariar 
v. Rukmani Ammal (9) and Subramania 
Pillai v. Kumaravelu Ambalam (10), lay 
down in general terms that a pre-decree 
arrangement that a decree when obtained 
should not bo executed cm be pleaded in 
bar of execution Subsequent to the 
Full Bench case, Chidambaram Chettiar 
v. Krishna Vathiyar (3) as observed by 
Wallace, J., there have been two diver¬ 
gent lines of decisions, J one following this 
general principle and the other limiting 
the application of too Full Bonch case. 
Amongst the former he quotes Samba - 
siva Aiyar v. Thirumalai Ramanuja 
Thathazhariar (L1) and Vein Thevan v. 
Krishnasami Reddi (12). Two cases not 
quoted by him which had been decided 
i n_t h i s d iroefcio n at t h a t time are Prd da 
(3) [19171 40 Mad. 233=37 1. O. 830 (L’.li.). 


(1) [19021 29 Cal. 810=0 0. W. N. 838. 

(5) [1904] 31 Cal. 179. 

(0) [1898] 22 Rom. 403. 

7) [1909] 2 I. C. G0S. _ irt 

8 ) A. I. R. 1920 Mad. 582=93 I. 0. 429=49 
Mad. 513. 


I 


=50 


(9) [1905 

(10) [191G 

(11) [1920] 


15 M. L. J. 370. 

39 Mad 541=83 I. C. 06. 
54 I. 0. 137. 


(12) A. I. R. 1925Mad 591=87 I 0. 297. 
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Veer anna v. G. Veer anna (13) and Aruna- 
ohala Goundan v. Swaminatha Aiyar 
(14). On the other side he quotes 
K. M allay a v. Chinna Kotayya (15) 
which he distinguishes as an agree¬ 
ment before the suit, Ramana- 
than Chettiar v. Venkatachalam (16) 
and Arumuqam Pillai v. Krishnasami 
Naidu (17) and Singa Raja v. Pethu Raja 

(18) which last case he says is not in 
point, as it turns on the interpretation 
of 0. 34, Rr. 2 (c) and 5 and makes no 
reference either to Chidambaram 
Chettiar v. Krishna Vathiyar (3) or Aru- 
mugam Pillai v. Krishnasami Naidu (17). 
He does not, however, quote Doraisami 
Moopan v. Subbalaksnmi Palayee Ammal 

(19) . This was a decision given on 17th 
December 1917, shortly after the Full 
Bench case Chidambaram Chettiar v. 
Krishna Vathiyar (3), which was in 
March 1916. It was held that the Full 
Bench case was not applicable to an 
agreement between the parties to a suit 
that no decree should be obtained there¬ 
in. Since the decision in Vekatasubba 
Mudali v. Manickammal (8) there is a 
decision of a single Judge in Mulla Ram¬ 
zan v. Maung Po Kaing (20) which con¬ 
siders the Calcutta, Madras and Bombay 
oases. 

The learned advocate for the respon¬ 
dent argues that the present case does 
not fall under the Full Bench decision in 
Chidambaram Chettiar v. Krishna Vathi¬ 
yar (3). He says that the principle re¬ 
ally laid down in that case is that if 
there was any pre-decree arrangement 
by way of stay or non-execution of the 
decree, then such an arrangement relates 
to execution and can be pleaded as a bar 
in execution proceedings. But he urges 
that the cases subsequent to the Full 
Bench case have also emphasized another 
principle that the decree itself cannot be 
challenged in execution owing to an ar¬ 
rangement made during the suit. We 
think that there is clear distinction bet¬ 
ween the two things and if the cases are 
analyzed, it will be found, tHat those 
which conflict with each other are al- 
most all bord er line cases where, though 

(13) [1917] 38 T. a'295. -- 

(14 A. I. R. 1924 Mad. 611=77 I. C. 547. 

(15 A. I. R. 1921 Mad. 616=61 I. 0. 901. 

16 A. I. R. 1923 Mad. 619=72 I. C. 83C. 

17) 1920] 43 Mad. 725=56 I. 0. 976 

18) 1918] 42 Mad. 61=48 I. C. 196. 

19) [1918] 46 I. C. 880. 

(20) A. I. R. 1926 Rang. 140=96 I. C. 773=4 
Rang. 118. 
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in substance the effeot of the agreement 
may be to alter the decree, in form it 
only affects its execution. Bearing this 
principle in mind, if we take the cases 
decided prior to the Full Bench case, we 
find that Subramania Pillai v. Kumara- 
velu Ambalam (10) was an arrangement 
prior to the decree to enter up satisfac¬ 
tion of the decree. It was held that this 
could be gone into in execution. Here, 
in form, the matter was one of the ex¬ 
ecution of the decree, though in fact, the 
effect may have been to annul the de¬ 
cree. Laldas v. Kishore Das (6) was an 
agreement that as between two defen¬ 
dants costs should only be recovered from 
one of them. Here in form the matter 
may be held to be one of execution, 
though in fact the result may have been 
to alter the decree with regard to the* 
costs recoverable from the defendants. 

Turning to the case subsequent to 
Chidambaram Chettiar v. Krishna Vathi¬ 
yar (3), the remarks about the Full 
Bench case in Sambasiva Aiyar v. Thiru- 
malai Ramanuja Thathachariar (ll) 
are really obiter, as that case was de¬ 
cided under O. 21, R. 2, 'and it was held 
that there had been no certification. 
Vein Thevan v. Krishnasami Reddi (12) 
was an agreement prior to the decree not 
to execute the decree that might be 
passed against one judgment-debtor and 
to realize the whole amount from the 
other. Here it was held that this could 
be pleaded in execution. Here again, in 
form the matter arises in execution 
though the effect of the arrangement 
may be to alter the decree as against one 
of the defendants. In Arunachala Goun¬ 
dan v. Swaminatha Aiyyar (14) it was 
decided that the judgment-debtor can 
raise in bar of an application for execu¬ 
tion presented by the legal representative 
of the decree-holder any defence such as 
that of estoppel which is personal to the 
legal representative. It is not clear from 
the report what the precise nature of the 
agreement betwoen the decree-holder and 
the judgment-debtor was, and the matter 
turned on whether the legal represen¬ 
tative was estopped from disputing it. 

As regards the cases which are adverse 
to the appellant since the Full Bench 
case and whioh turn on questions of this 
sort, the first is Doraiswami Moopan v. 
Sublalakshmi Palayee Ammal (19). This 
as pointed out above was soon after the 
Full Benoh deoision. The next, Arumu- 
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gam Pillai v. Krishnaswami Naidu (17) 
is an important case. One of the Judges 
was Seshagiri Aiyar, J., who was a mem¬ 
ber of the Full Bench in Chidambaram 
Chettiar v. Krishna Vathiyar (3). Here 
the arrangement was that the decree 
which might be passed should be inex¬ 
ecutable in part. It was held that such 
an agreement could not be enforced in 
execution. Seshagiri Ayyar, J., says : 

“ In Chidambaram Chettiar v. Krishna Va¬ 
thiyar (S), I rested my conclusion on the theory 
of stare decisis. It is argued before us by Mr. 
Jayarama Aiyar that it follows from my judg¬ 
ment in that case that all the cases referred to 
therein as supporting the theory of stare decisis 
must be taken to have been accepted by me as 
correct. I do not think that this suggestion is 
well-founded. The course of decisions was re¬ 
ferred to for the general proposition that pre- 
decree arrangements are within the language 
of S. 47. I did not intend to accept as cor¬ 
rect every one of the decisions I quoted for 
that purpose. On the other hand, I want to 
make it clear that Chidambaram Chettiar v. 
Krishna Vathiyar (3), should not, in my opi¬ 
nion. be applied to what are termed cognate 
cases. Further, 1 am clear that an attack 
against the decree as having been obtained by 
fraud by one of the parties thereto is not with¬ 
in the principle of. Chidambaram Chettiar v, 
Krishna Vathiyar (3).” 

This is a very important observation 
coming from one of the learned Judges 
who decided Chidambaram Chettiar v. 
Krishna Vathiyar (3) and it is especially 
valuable because the only case directly 
on all fours with the present case which 
has been quoted to us, namely the decision 
in Pedda Veeranna v. Gondimalla Veer- 
anna (13) was a decision passed by the 
same Judge with Ayling, J., between the 
Full Bench case and this decision. It is 
the only case which has been quoted to us 
of an agreement sought to be set up in ex¬ 
ecution which seeks to attack the decree 
itself as in the present case, and was al¬ 
lowed to be pleaded in execution. There 


to note that as observed above, Seshagiri 
Aiyar, J., who was a party to that deci¬ 
sion, expressly in the later case Arumu- 
gam Pillai v. Krishnaswami Naidu (17), 
restricted the principles which he meant 
to lay down in the Full Bench case. On 
the other side there are several authori¬ 
ties both of this Court and other Courts 
that an agreement which directly strikes 
at the decree itself cannot be pleaded in 
execution. The first as noted above is 
Doraiswami J\Ioopan v. Subbalakshmi 
Palayee Ammal (19) in which it was held 
that an agreement between the parties 
to a suit that no decree should be ob¬ 
tained therein could not be pleaded in 
execution and that the Full Bench deci¬ 
sion Chidambaram Chettiar v. Krishna 
Vathiar (3) did not apply to such a case. 
We have quoted Arumugam Pillai v. 
Krishnaswami Naidu (17). In Koona- 
meni Mallaya v. Kanneganti (15) the res¬ 
pondent obtained a decree on their mort¬ 
gage and sought the execution of the de¬ 
cree. The appellants set up an agree¬ 
ment entered into before the suit by 
which the respondent agreed to accept 
Rs. 1,500 and release certain items. It 
was held that this agreement could not 
be pleaded as defence in execution of the 
decree. Spencer, J., remarked : 

“ The conduct of a party 'who collusively 
allows a Court to pass a decree at the same 
time privately agreeing with the plaintiff that 
such a decree should not be enforced is, in my 
opinion, committing a fraud on the Court 
which should not be countenanced by permitting 
him to put forward such a plea in execution.” 

That case, no doubt, is distinguished 
by Wallace, J., in Venkatasubba Mudali 
v. Manickammal (8) by saying that it 
was a case of a pre-suit and not of a pre¬ 
decree arrangement. But we doubt whe¬ 
ther this would make any great difler- 


in pursuance of an award made by arbi- ence. In Ramanathan Chettiar v. Ven- 
trators, the debtor tendered the amount katachalam (16) the decree amount was 
payable on the due date but the creditor Rs. 36,000 and a pre-decree arrangement 
refused to accept it and contested the was alleged by wnich only Rs. 33,750 
validity of the award. The debtor filed was to be recovered from defendants 2 
a suit to enforce the award and it was and 3 and there was to be no recovery 
made a decree of Court. In execution of. from defendants 1 and 4. The Court 
the decree the decree-holder claimed in- thought that the case resembled Aruviu- 
ferest on the sums mentioned in the gam Pillai v. Krishnaswami Naidu (17) 
•d It was held that as there was a and not Chidambaram Chettiar v. 
t W der prior to suit and as the tender Krishna Vathiyar (3). They followed 
rflfimfld the decree-holder was not en- the decision in Arumugam Pillai v. 
™f. s - interest This decision was res- Krislinasicami Naidu (17) and held that 

?i 6Q „n Chidambaram Chettiar v. this agreement could not be gone intom 
Krishna Vathiyar (3) and it is important execution. 
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Finally, the recent case of Mulla Ram- 
2 anv. Maung Po Kainf 7 (20) is very similar 
to the present case, and the authorities 
•of Calcutta, Bombay and Madras have 
been considered. In that case, in execu¬ 
tion proceedings, it was pleaded by the 
judgment-debtor that prior to the passing 
of the decree he had entered into sin 

• agreement with the decree-holder where¬ 
by, in consideration of his confessing 
judgment for the full decretal amount of 
Rs. 2 , 000 , the decree-holder agreed to ac¬ 
cept R 8 . 1,000 only and that accordingly 
the decree could be executed to that ex¬ 
tent only, and it was held that a 
decree which on the face of it is enforce¬ 
able to the fullest extent, cannot in exe- 
•cution proceedings be challenged as 

being inexecutable, wholly or in part, on 
account of an agreement between the 
parties entered into prior to the decree, 
and that S. 47, Civil P. C., had no appli¬ 
cation in that case. The learned Judge 
says : 

“ Putting the most liberal construction on 
the words (of S. 47), I fail to see how a question 
like tho one involved in the present case can 
be said to relate “ to the execution of tho 
decree.” The words “ tho decree ” refer to the 
decree passed by the Court and of which the 
decroe-holder is seeking execution. It is only 
questions relating to the execution or execut- 
ability of this decree, which the executing Court 
us directed to determine. When a judgment- 
debtor sets up an agreement of this kind, that, 
prior to the decree, there was an agreement bet¬ 
ween the parties that though the decree was to 
be passed for Rs. 2,000 it should only be exe¬ 
cuted to the extent of Rs. 1,000. aftd not for tho 
whole, he is not seeking the aid of the Court to 
determine any question relating to the execu¬ 
tion of the decree as passed by the Court, but 
is asking the Court to embark on an enquiry 
whether the decree to be executed is the 
decree as passed by the Court or as agreed upon 
by tho parties. Without going to tho extent of 
saying, as Spencer, J., of the Madras High 
Court does in one of the cases reported in the 
unauthorized reports, Koonameni Mallya v. 
Kanneganli (15), that parties who collusively 
allow a Court to pass a decree, having privately 
agreed that the decree shculd not lie enforced, 
are committing a fraud on the Court, I can at 
least say that parties who, having agreed that a 

• decree should not be executable wholly or in 
part, pray the Court to pass an unconditional 
■decree, are thereby inviting the Court merely to 
take part in a solemn farce.” 

In Benodelal Pakrashi v. Brajendra 
Kumar Saha (4), it was laid down that 
payment during the suit must be set up 
in the suit itself, and this part of the 
judgment has not been dissented from in 
;any of the Madras decisions. 

On a review of the authorities it ap- 
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pears to us that the Full Bench case, 
Chidambaram Chettiar v. Krishna Vathi- 
yar (3) only covers agreements which 
relate to execution and not to agreements 
which attack the decree itself. There 
may be, as noted above, certain pre¬ 
decree arrangements which though in 
form they relate to execution, do in sub¬ 
stance modify or totally nullify the 
decree ; and in regard to these cases we 
find different decisions ovying probably to 
the angle from which the matter is 
regarded. But the only case quoted to 
us in which the agreement directly alters 
tho decree by something which does not 
relate to execution at all, but means that 
the decree shall be executed for a sum 
different from what has been stated in 
the decree, is Pedda Veeranna v. Gondi- 
matla Veeranna (13) and the effect of this 
decision is discounted by the subsequent 
remarks of Seshagiri Ayyar, J., in Aru- 
mugam Pillai v. Krishnasivami Naidu 
(17). In all other cases of both this and 
other Courts it seems to be quite clear 
that an agreement which does not relate 
to execution, but directly attacks the 
decree itself cannot be pleaded in exe¬ 
cution. We do not think it is necessary 
to express any opinion as to whether the 
defendants can file a separate suit on the 
basis of the alleged agreement. Nor do 
we wish to go into the question of res 
judicata in which connexion Mahabir 
Pershad Singh v. Macnaghten ( 21 ) has 
been quoted ; for there is a difference 
between decrees passed on contest and 
those which are passed on compromise 
between the parties : see Raja Kumara 
Venkata Perumal Raja Bahadur v. Tha- 
tha Ramaswami Clietti ( 22 ). We think it 
would be most dangerous to allow a 
decree itself to be attacked in execution. 
In our opinion, the decision of the learned 
District Judge is correct, and these ap¬ 
peals must be dismissed with costs. 

A revision petition has been put in 
against an order refusing to amend the 
decree. For the reasons stated above, it 
is clear that the decree cannot be amen¬ 
ded. Apart from this, only the attach¬ 
ing parties in appeal suits are parties to 
this application, and, in any case, once 
third parties intervene, an amendment 
should not be allowed so as to affect 
such third parties : see Hutton v. Har- 


121) [1889] 1G Cal. 682. 

(22) [1911] 35 Mad. 75=9 I. 0. 875. 
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ris (23). The petition is dismissed with 
costs. One set of costs in C. M.A.No. 253, 
one set of costs in C. M. As. Nos. 264, 
265 and 266. 

One set of costs on civil miscellaneous 
appeals to be proportionate to the 
amounts claimed in execution by the 
various decree-holders. 

P.R.S./k.N. Petition dismissed. 

1*23) [1892] A. C. 5I7~ ' 
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Beasley, C. J. and Curgenven, J. 

T. S. Ramabadra Odayar and another 
—Plaintiffs—Appellants. 

v. 

T. S. Gopalaswami Odayar —Defen¬ 
dants—Respondents. 

Appeals Nos. 411 and 439 of 1925 and 
6 of 1926, Decided on l9t May 1930 
against decree of Sub-Judge, Kumba- 
konam, D/- 25th October 3924. 

(a) Hindu Law—Partition—Separation of 
one member and specification of shares of 
other who at the same time agree to remain 
joint—Agreement to remain joint is valid 
and shares binding at time of subsequent 
partition — Deed — Construction—Partition 
deed. 

A Hindu family consisted of three main 
branches: S representing one branch, B and M 
representing another and O and three others 
represented the third branch. To avoid future 
disputes in connexion with partition a deed of 
partition was executed, under which deed B was 
assigned a one-fifth share of the entire property. 
Remaining four-fifths were divided into five 
equal shares, one going to S and the remaining 
four to the third branch. By one of the clauses 
in the deed M had relinquished his interest in 
the property or his share and in view of this the 
parties agreed that the members other than B 
would during the lifetime of M live as members 
of one family and that after death of M parti¬ 
tion was to be effected according to the shares 
already decided upon. The above agreement was 
incorporated in the deed in the following terms: 
“So long as the sharers other than B of us re¬ 
main together without effecting a division by 
metes and bounds according to the shares men¬ 
tioned in Gl. (1) the family shall be regarded as 
an ordinary undivided Hindu family subject to 
the law of survivorship.” After M’s death S 
instituted a suit for partition claiming a half¬ 
share, impeaching the partition deed on the 
ground that specification of the shares in 01. (1) 
was repugnant to Hindu law as the family was 
to remain joint. In the meanwhile a sharer in 
the third branch had died. 

Held: on construction of the document: 

(i) that the intention of the parties was that the 
members other than B should remain joint 
until M's death, and oven though other members 
had their shares specified there was no disrup¬ 
tion of the status of joiutness as regards others 
on the date of agreement; (ii) that the agree¬ 
ment was lawful aud binding on parties thereto; 
(ill) that sharo of the deceased member of the 
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third branch passed by survivorship to the mem¬ 
bers of his branch; (iv) that S could not share 
more than one-fifth share: ( Case law discussed.)- 

... ^ „ [P413C2] 

(b) Deed—Construction—Rule — Intention, 
should be ascertained from document as a. 
whole. 

In construing a document every endeavour 
should be made to ascertain from it, read as a 
whole, what was the expressed intention of the^ 
parties to it. Each part must, if possible, ba 
reconciled to the remainder, because it must be- 
presumed, unless and until such presumption 
appears to be forbidden by the language, that it 
was drafted to subserve a consistent purpose and 
course of action. [P 413 0 21 

(c) Deed—Construction—Deed ambiguous- 

Subsequent conduct of parties may be- 

looked at. 

Where a deed is ambiguous it is permissible- 
to look at the subsequent conduct of the parties 
to ascertain if it favours the one view or the 
other. [P 416 Cl] 

A. V. Viswanatha Sastri, K. S. Krishna - 
swami Ayyangar, S. Ramanujam, S. 
Panchanadha Mudaliar, S. Ramaswami, 

K. V. Krishnasiuami Ayyar, T. R. Srini¬ 
vasa Ayyangar, R. Gopalaswami Ayyan¬ 
gar and K. S. Desikan —for Appellants. 

S. Varadachariar, N. A. Krishna 
Ayyar, M. Ranganotha Sastri, C. P. 
Ramaswami Ayyar, T. V. Ramanatha 
Ayyar, R. Rajagopala Ayyangar, S. V. 
Venugopala Chariar, S. Srinivasa Ayyan¬ 
gar, K. Narasimha Ayyangar, S. Venka- 
tesa Ayyangar, K. Bhashyam Ayyangar 
and Advocate-General —for Respondents. 

Beasley, C. J.— These are three linked 
appeals, namely Appeal No. 411 of 1925. 
Appeal No. 439 of 1925 and Appeal No. 6 
of 1926. Of these, Appeal No. 439 of 
1925 was argued first as in that the main, 
and the most important contentions bet¬ 
ween the parties had to be considered. 

I propose in my judgment to deal with 
all the three appeals together. 

All these appeals arise out of O. S. No. 

67 of 1919 in the Court of the Subordi¬ 
nate Judge of Kumbakonam. That was 
a suit for partition. The parties to the 
suit were all members of an undivided 
Hindu family related to one another in 
the manner set out in Sch. A to the 
plaint. The Hindu family was possessed 
of considerable immovable property and 
in the partition suit the plaintiff claimed 
a half-share in the whole property. The 
plaintiff stands by himself representing 
one branch of the family. The genea¬ 
logical table (Sch. A) shows that all the 
parties to the suit trace their descent 
baok to one Sepperumal Odayar; and in 
the judgment of my learned brother 
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Ourgenven, J., the genealogical table has 
•been described in detail and therefore it 
is unnecessary for me to explain any 
further how the parties stand in rela¬ 
tionship to one another. 

In the Court below a preliminary 
decree was passed by means of which the 
plaintiff was given one-fifth share, defen¬ 
dants 3, 4, 5, 7 and 8 one-fifth share, 
defendant 6 one-fifth share, defendant 9 
one-fifth share, and defendants 1 and 2 
one-fifth share. The learned Subordinate 
Judge gave a decree for an account and 
also directed that the accounting was to 
be upon the basis of an undivided family 
although he found that the family had 
become divided in status by reason of 
document Ex. A. This document has 
been the cause of all the trouble in the 
suit. Various constructions have been 
placed upon it by the contending parties 
both here and in the Court below and 
•these appeals depend entirely upon what 
view we take of that document. In order 
that it can be better understood we have 
to go back to the year 1895. Ex. A is 
•dated 25th November of that year and is 
described as a deed of partition. On that 
date there were alive Muthu Odayar who 
died in 1903, Balasubrahmania Odayar 
who died since the suit was filed, Singara- 
velu Odayar who died in 1917, Soma- 
-sundara Odayar his son who subsequently 
died leaving a widow defendant 10, Siva- 
swami Odayar who died in 1909 leaving 
■a widow defendant 9, Gopalaswami 
Odayar and Siva Vadivelu Odayar the 
grandson of Sinnu Odayar and the adop¬ 
ted son of Sendalangara Odayar who was 
himself the son of Sinnu Odayar, the son 
•of Sepperumal Odayar the common an¬ 
cestor. 

By this deed Balasubrahmanya Odayar 
separated himself from the rest of the 
family and under Cl. 1 of the deed it was 
•agreed that he should take one-fifth share 
of the whole property, the remaining 
four-fifths share being agreed to be allot¬ 
ted in five equal shares to: (lj Singaravelu 
-Odayar ahd Somasundara Odayar, (2) 
Sivaswami Odayar, (3) Gopalaswami 
Odayar and Vijia Raghunathan, (4) Bala- 
guruswami and Balakrishnaswami and 
(5) Siva Vadivelu the adoptive father of 
"the plaintiff I describe him as the adop¬ 
tive father of the plaintiff because in 
Ex. A his adoption is recognized and the 
learned Judge in the Court below has 
£ound that adoption proved. The con¬ 


sideration for this document is set out in 
the preamble to it and is stated to be the 
fact that disputes might arise in the 
family in connexion with the partition 
and heavy loss might be sustained there¬ 
by, that Sinnu Odayar and his father 
Ramu Odayar (Nos. 4 and 11 in the 
genealogical table) had acquired proper¬ 
ties by hard work and brought the family 
to a very prosperous condition and the 
natural affection towards his heirs, 
namely Singaravelu Odayar, Sivaswami 
Odayar, Gopalaswami Odayar, Balaguru- 
swami and Balakrishnaswami and also 
towards Balasubrahmanya. 

Under Cl. 6 of the document Muthu 
Odayar gave away his share in the family 
properties as he had no heirs and was 
advanced in age but there is a reserva¬ 
tion that during his lifetime he should be 
at liberty to utilize a sum of Rs. 4,000 
per annum out of tlie income from the 
four-fifths share of the properties (ascer¬ 
tained in Cl. 1). Another clause of im¬ 
portance is Cl. 3 which provides that the 
sharers are to take the immovable pro¬ 
perties specified in list A and the out¬ 
standings in list C and that Balasubrah¬ 
manya the outgoing member is to take 
the immovable properties specified in 
list B. Cl. 6 must again be referred to 
here as it is there provided that the 
sharers (as ascertained in Cl. 1) are dur¬ 
ing the lifetime of Muthu Odayar to live 
as members of one family and that after 
him partition of the property is to be 
effected according to the shares given in 
Cl. 1. Then Cl. 8 which reads as follows: 

"So long as the sharers other than Bala- 
subrahmauva Odayar of us remain joint with¬ 
out effecting a division according to the shares 
mentioned in para. 1 hereof, the family shall 
be treated as an ordinary undivided Hindu 
family subject to the law of survivorship.” 

It is this clause that has given rise to 
the whole of the trouble. In the absenoe 
of such a clause it would be a very diffi¬ 
cult task for the plaintiff to contend 
that Ex. A did not effect a division in 
status between those members of the 
family who were parties to it, Bala¬ 
subrahmanya of course going out alto¬ 
gether and having by the deed separated 
himself entirely from the family. The 
construction of Ex. A would then, in my 
view, have been quite a simple matter 
and it would have been that the family 
agreed to divide in status according to 
certain shares but to live together until 
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nant to the rest of the other clauses la¬ 
the document. 
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the death of Muthu Odayar. The case 
would then, in my view, have been a 
plain sailing. But there is Cl. 8 and 
this has enabled the Advocate-General on 
behalf of the plaintiff to contend that 
there was no division in status created 
by Ex. A and that Ex. A must be ignored 

altogether and the family dealt with in 

the partition suit as an undivided Hindu 
family subject to none of the provisions 
of Ex. A. This, he contends, entitles the 
plaintiffs to a half share of the family 
propsrty Ufon a division. Alternatively 
lie argues that Cl. 8 is so inconsistent 
with the other clauses in the document 
that it alone must be applied. On the 
other hand it is contended by Mr. Vara- 
dachari for defendant 1 that, if Cl. 8 is 
inconsistent with Cl. 1, then the former 
must be cut cut and the parties governed 
by Cl. 1. Mr. K. S. Krishnaswami 
Ayyangar for defendant 6 contends that 
full effect must be given to Ex. A, that 
its provisions are not inconsistent with 
one another and that both Cl. 1 and Cl. 8 
can be taken together and a meaning 
given to the document. In this conten¬ 
tion he is supported by Mr. Iv. V. 
Krishnaswami Ayyar for respondent 14 . 
The conflicting contentions of the par¬ 
ties therefore may be briefly stated as 
follows: 

The plaintiff wishes to ignore Ex A al¬ 
together and treat the family as an un¬ 
divided family and the defendants con¬ 
tend for the position of a division in 
status brought about by Ex. A, and an 
agreement under it to live as if the 
family were an undivided family, but not 
really an undivided family, and an 
agreement to divide by metes and bounds 
at a later date in accordance with the 
shares as ascertained in Cl. 1 of the 
document. Mr. Varadachari and Mr. 
K. S. Krishnaswami Ayyangar however 
do not go the whole way together in that 
argument. The latter argues that Cl. 8 
is not repugnant in any sense and that 
what it means is that although the 
family is a divided family, it is to be 
treated as if it were an- undivided family 
and as if the members of it at the time 
of the execution of the document had 
agreed together to dispose each of their 
shares to the others in the event of their 
dying without male issue. Mr. Varada¬ 
chari, on the other hand, contends that 
there could be no such disposition in law 
or in faot, and that Cl. 8 itself is repug- 


The Advocate-General also contends 
that the evil of this clause is that it is 
an agreement to alter the ordinary rule* 
of succession and, therefore, is quite in¬ 
consistent with the position of a divi¬ 
sion in status which creates a tenancy- 
in-common because it is provided that 
the property is to go by survivorship- 
instead of by inheritance as it would do- 
in the case of a tenancy-in-common. The- 
learned Subordinate Judge having held 
that under Cl. 1, Ex. A, there was a dis¬ 
ruption of the joint family and there¬ 
fore a tenancy-in common, says that 
Cl. 8 creates a coparcenary with the- 
rights of survivorship, that where thero 
is a disruption of the coparcenary the- 
right of survivorship is gone and that a 
coparcenary is purely a creature of law 
and cannot be created by the act of par¬ 
ties. He has therefore held that Cl. 8 
is wholly inconsistent with the scheme' 
of division set out in the previous para¬ 
graphs and has rejected Cl. 8 on the 
ground that where there are two clauses- 
in a deed which are wholly inconsistent 
with and irreconcilable to each other the' 
former prevails. He has further held 
that Cl. 8 relating to the right of survi¬ 
vorship prevents the devolution of pro¬ 
perty to female heirs and is void since it- 
alters the line of succession allotted by 
the Hindu law. 

We have first of all to consider whe¬ 
ther the claim to a half-share in the- 
property put forward by the Advocate. 
General can possibly be sustained. If a 
document is unambiguous in its terms,, 
then little difficulty arises. So far as* 
the terms of the dooument itself are con¬ 
cerned it is contended by the learned: 
Advocate-General and Mr. Varadachari 
that it is impossible to hold that they 
are unambiguous ; and we have been, 
addressed at great length for very many 
days as to the meaning or possible mean¬ 
ing or impossible meaning of its provi¬ 
sions. It is obvious that when Cl. 8 is 
contrasted with the other clauses, they 
are, without a consideration of the in¬ 
tention of the parties, irreconcilable. 

We have therefore, to see whether we- 
can gather from this document what the-- 
intentions of the parties to it were ; cou¬ 
pled with their conduct subsequent to it 
is the duty of the Court to give effect to- 
a document if it possibly can. The Ad- 
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vooate-General invites us to reject the 
document altogether except as bringing 
about the separation of Balasubrah- 
manya from the rest of the family. But 
I am unable to agree with the suggestion 
put forward by him that ail that was 
intended by the parties to this document 
was by it merely to separate Balasub- 
rahmanya from the rest of the family. 
To begin with in the preamble it is 
stated: 

“ In consideration of the fact that disputes 
might arise in our family in connexion with 
partition and heavy loss might he sustained 
thereby.” 

It cannot, in my view, have been in¬ 
tended by this merely to refer to disputes 
between Balasubrahrnanya and the other 
members of the family as it seams to me 
obvious that it refers to possible disputes 
between all the members of the family 
on a partition. Then again in Cl. 1 the 
remaining four-fifths shares ate divided 
up into five equal shares and allotted 
to groups 1 to 5. If the document was 
merely entered into for the purpose of 
separating Balasubrahrnanya from the 
rest of the family, it was unnecessary to 
deal with any of the remaining four- 
fifths shares by dividing them equally 
into fiVe shares. All that it was neces¬ 
sary to do was to give Balasubrahrnanya 
his one-fiftb share and let him go out. 
Then under para. 6 Muthu Odayar gives 
up his share in the family having no 
heirs and being advanced in age; and 
there is the provision already referred 
to that the other sharers are, during his 
lifetime, to live as members of one family 
and after his deith to effect a partition. 
The parties to the document must have 
had some intention when they made that 
arrangement. Having ascertained the 
shares in Cl. 1, in Cl. 6 not only do they 
agree after Muthu Odayar’s death to 
effect a partition, but to effect it accord¬ 
ing to the shares as ascertained in Cl. 1. 
Then in Cl. 8 a division according to the 
shares mentioned in Cl. 1 is referred to. 
Therefore, in my opinion, it is impossible 
to hold that the intention of the parties 
by this document was merely to separate 
Balasubrahrnanya. 

The documents must be given a mean¬ 
ing. There appear to be two possible 
alternatives, namely that the parties in¬ 
tended by this document to divide in 
status but to remain, although divided 
in status, as an undivided family and 
after Muthu Odayar’s death to effect a 


division by metes and bounds in accord¬ 
ance with the shares agreed upon by 
Cl. 1, that they recognized that by exe¬ 
cuting Ex. A they were dividing in status 
but wished to live together as one family 
until Muthu Odayar’s death, and that 
they decided that during that time, and 
until they did effect a partition by metes 
and bound? the rule as to the devolution 
of property in a Hindu undivided family 
should apply. The other possible alter¬ 
native is that they did not intend to 
divide themselves in status by Ex. A, 
that all they intended to do was to post¬ 
pone a division until some future date 
and that when they did divide the divi¬ 
sion was to be in accordance with Cl. 1 
of the document. But before the latter 
alternative is considered, we have to 
consider whether the execution of Ex. A, 
quite irrespective of what the intentions 
of the parties might be, did bring about 
a disruption of status and upon this point 
there are some cases svhich have to be 
considered. The first of these is Appo- 
vier’s case —Appovier v. Rama Subba 
Aiyan'{l), a decision of the Privy Coun¬ 
oil. There it was held that according to 
the true constitution of an undivided 
Hindu family no individual member of 
the family, whilst it remains undivided, 
can predicate of the joint and undivided 
property, that ho has a certain definite 
share. 

The proceeds of undivided property 
must be brought to the common chest or 
purse, and there dealt with according to. 
Che modes of enjoyment by the members 
of the family. But if the members of 
an undivided family agree among them¬ 
selves with regard to particular property, 
that it shall thenceforth be the subject 
of ownership, in certain defined shares,* 
then the character of undivided property! 
and joint enjoyment is taken away from! 
the subject-matter so agreed to be dealt 
with* and each member, has thenceforth 
a definite aud certain share in the estate,, 
whioh he may claim to receive and en¬ 
joy in severally, although the property 
itself has not been actually severed and 
divided. Where therefore, a deed of 
partition was made and executed by the. 
other members of an undivided family, 
dealing with and making actual parti, 
tion of a portion of the joint estate, bufc 
leaving the remainder to be divided at a» 

(1) [1863] 11 M. I. A. 75=3 W. R. 1=2 Sar, 
218 (P.C.). 
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future period in the same manner, such 
deed was held to be a division of right 
operating as a conversion of the tenancy 
and a change of status in the family so 
tar as the property specified changing as 
f were fche joint tenancy thereof into a 

tenancy-m-common and by operation of 
law making the members of the previ¬ 
ously undivided family a divided family 

1° J es P® cfc , of such Property. At p. 89 
Lord Westbury in delivering the judg- 

Snow fch8 Judicial Commi fcfcee states as 

hav e C bePn «f PrinC , ipleS ' ° r aIle § ed rules of law, 
lant ol f°M 6ly Contended for by the appel- 
division°hpi ° th !? 1S ’ that i£ fhere be a deed of 
lamil? th , 6 member3 of an undivided 

agreed nnn ^ s P ea ks of a division having been 

pfrtv of \° be , the , reafter made of the P ro * 
converf n fa ™ly, that deed is ineffectual to 

prope/tv unHl“?£ 1V,d .? d properfc y into divided 
tna? r\" lfc ,^ as ^ een com pleted by an ac- 

? r1 Petition by metes and bounds. Their 

h Sb l PS L , do , no , fc find tbat an .v such doctrine has 
+ v ? ® stabllsbe( l; and the argument appears to 
f r l-'ordships to proceed upon error in con- 
lounding the division of title with the division 
of the subject, to which the title is applied. Ac¬ 
cording to the true notion of an undivided 
amily in Hindu law, no individual member 
of that family, whilst it remains undivided, can 

tw 1< v, ate *u f 4 tbe J ? infc and un< hvided property, 
hat he, that particular member, has a certain 

Share. No individual member of an 
rect pl of re^t 3 ' T*? - g ° t0 the plaCe ° f the 

Conenlnr f fc ’ d Claim t0 take fr ° m the 

definUe < ahare." reCelVeC °' ^ r * ats ' a «•*•«» 
He then proceeds to say that the mem- 

3 ° ° f Undivided family can agree 

“S ? 8 ? 4 ^ emselves fchat ‘he property 
hall be the subject of ownership in 

ertam defined shares and this alters 

the character of undivided property, 

from £ , eni °y meat « taken away 

HohJr t i a - nd th0 m ecQber has a 
right to claim to reoeive and enjoy it in 

therefore thf ^ ^ 8U ° h an 

f fch 30, . nt fcenan °y is converted 
‘ °p a tenancy-m-common. In Balabux 
v. Rukhmabai ( 2 ) the Privy Council held 
that there is no presumption when one 
coparcener separates from the others that 
the latter remain united, that where it 
is necessary, in order to ascertain the 
share of the outgoing coparcener, to fix 
fche shares which fche others are or would 
be entitled to, fche separation of one may 
be said to be fche virtual separation of all 
and that an agreement amongst fche re¬ 
maining coparceners to remain united or 
fco reunite must be proved like any other 

(2) [1908] 80 Cal" 725=f0 I.A. 130=8'Sar7 470 
(P.O.), 
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fact. There ean be no question in this 
case of any agreement to reunite as there 
were minors in existence and such mino- 
nty Anders any such agreement impos¬ 
sible. The importance of fche decision 
les in its placing the burden upon those 
who maintain that there has been no 
division in status of displacing fche pre¬ 
sumption which this judgment holds 
arises. _ In a later case Parbzti v. Nauni- 
wU Singh (3) another decision of the 
Privy Council, it was held that where 
one member of fche family effects a sepa¬ 
ration of himself from fche family and 
where fche ascertainment of fche shares of 
the remaining members of fche family is 

.. . k ^ fc one member's 

separation fche presumption is that the 

other members remain undivided. Both 
Appovier’s case (l) and fche case in Bal- 
kishen Das v. Ram Narain Saliu ( 4 ) were 

considered and fche principles laid down 

in them followed but it was stated that 
fche High Court had proceeded in an 
erroneous method in considering whether 
each document was by itself sufficient fco 
rebut fche prima facie presumption that 
as the family was joint before 1861 it 
continued fco be joint, and omitting to 
take into account the cumulative 'effect 
of all the documents which taken to¬ 
gether showed that all the transactions 
for many years could only be reconciled 
and made consistent on one hypothesis, 
namely, that fche important document 
was a genuine document and fche agree¬ 
ment in it embodied a real agreement. 

There, after the death of one of fche 
members of the joint family in 1861 fche 
other members mufcally agreed that fche 
joint property should thenceforth be held 
and enjoyed by fche various members of 
fche family in certain defined shares which 
they specified in a petition fco fche Collec¬ 
tor fco have their names entered fco that 
effeofc in fche official papers of fche village. 

This was done, fche petition was filed and 
it was held that on the evidence and in 
fche circumstances of fche case a partition 
of the property had been effected in 1861 
and that fche transactions and conduct of 
the members of fche family with respect 
fco fche management of fche property had 
been on fche basis that it was held in 
separate shares from that time. In a 

( 3 ) C 1303 ! :31 A11 * 412=3 I.C. 195=36 I.A. 71 

• Ui 

(4) [1903] 30 Cal. 738=30 I.A. 139=8 Sar. 489 
(P.0.1. 
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later case namely Palani Ammal v. Mu- 

thuvenkatachala Moniagar (5) the Privy 

Council held that when a member of a 

joint family has separated, an agreement 

by the remaining members to continue 

undivided may be inferred from the way 

in which their business is carried on after 

the separation. On p. 257 (of 48 Mad.) 

it is stated in the judgment : 

“In coming to a conclusion that the members 
-of a Mitakshara joint family have or have not 
separated there are some principles of law which 
should be borne in mind when the fact of a 
separation is donied. A Mitakshara family is 
presumed in law to be a joint family until it is 
proved that the members have separated. That 
the coparceners in a joint family can by agree¬ 
ment amongst themselves separate and cease to 
be a joint family, and on separation are entitled 
• to partition the joint family property amongst 
themselves is now well-established law.” 

Then a reference is made to Appovier’s 
case (l) and it proceeds : 

“But the mere fact that the shares of the co¬ 
parceners have been ascertained does not by it- 
- self necessarily lead to an inference that the 
family had separated. There may be reasons 
other than a contemplated immediate separation 
for ascertaining what the share of the copar¬ 
ceners on a separation would be.” 

The result seems to me to be that 
where the ascertainment of the shares of 
the remaining coparceners is merely inci¬ 
dental to the separation of one of them, 
no presumption arises that the family 
hitherto undivided has become divided. 
The High Court judgment in this case is 
reported in Palani Ammal v. Muthu- 
venkatachala Manigar (6). On p. 780 
(of 33 M. L. J.) Kumaraswami Sastri,’J., 
after reviewing a number of authorities 
upon the question of whether the sepa¬ 
ration of one member ipso facto effects a 
separation between all the others stated 
his opinion to be that where the consi¬ 
deration of the shares of the others is 
only incidental for the purpose of giving 
the relief which the plaintiff wants (as it 
' is not possible to arrive at the share of 
one coparcener without knowing how 
many coparceners there are ahd their 
shares) the status of the others is un¬ 
affected by a decree or division in favour 
-of one member. 

Syed Kasam v. Jorawar Singh (7) is 
• another case to which we were referred. 
There a member of a joint Hindu family 
governed by the Mitakshara cl aimed his 

(5) A.I.R. 1925 P.C. 49=87 1.0. 833=52 I.A. 
83=48 Mad. 254 (P.O.). 

(6) [1918] 43 I.C. 833. 

(7) A.I.R. 1922 P.C. 353=68 1.0. 573=49 I.A. 
. 358=50 Cal. 84 (P.O.). 


share of the family property and the 
members of the family agreed to appoint 
an arbitrator to partition the property 
among them and to accept his partition 
and it was argued that this agreement to 
appoint an arbitrator effected a sever¬ 
ance of the joint estate. This conten¬ 
tion the Privy Council accepted and at 
p. 92 (of 50 Cal.), Viscount Cave states 
as follows : 

“It is settled law that iu the case of a joint 
Hindu family subject to the law of the Mitak¬ 
shara, a severance of estate is effected by an un¬ 
equivocal declaration on the part of one of the 
joint holders of his intention to hold his share 
separately even though no actual division takes 
place ; and the commencement of a suit for 
partition has been held to be sufficient to effect a 
severance in interest even before decree.” 

But the facts of this case are very differ¬ 
ent to those in that case on account of 
Cl. 8 of the present agreement, Whilst 
that remains, it seems to me that it can¬ 
not be held that the ascertainment of 
the shares of the coparceners in the ear¬ 
lier clauses of it necessarily brings about 
a division in status. It seems to me that 
in all the cases to which we were refer¬ 
red upon this point, upon the facts of 
them a present intention to divide in 
status was apparent. In this case, as I 
have already said, in the absence of Cl. 
8 such an intention is discoverable. But 
effect has to be given to this agreement, 
and to Cl. 8, unless it can be shown that 
whatever the intention of the parties to 
the agreement may have been, the ascer¬ 
tainment of the shares of the remaining 
members of the family must in law oper¬ 
ate as a division in status. No authority 
for this proposition has been put before 
us and I am clearly of the opinion that 
such a proposition as that cannot be sup¬ 
ported by reference to any of the cases 
referred to. One fact must not be over¬ 
looked and that is that Ex. A was drafted 
by a vakil and it is hardly likely that he 
would have drafted a document intending 
in the earlier part of it to convert the 
estate into a tenancy in-common and yet 
in the latter part of it to preserve the 
coparcenary. He cannot have intended 
to disrupt the status of the family and 
yet to apply the principle of survivorship 
to it. This would, in my view, have 
created an impossible position. What 
therefore was it that the parties in¬ 
tended ? 

It was contended before us that the 
wishes of Muthu Odayar were intended 
to be given effect to and .they were that 
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the family should remain an undivided 
family during his lifetime. He was an 
old man and willing to give up his share 
in the family property to the others. I 
think that this contention is well founded 
and that in deference to Muthu Odayar’s 
wishes the family agreed to remain un¬ 
divided during his lifetime and had no 
present intention at the date of the exe¬ 
cution of Ex. A to divide in status at all. 
Clearly there had been disputes in the 
family. The adoption of Siva Vadivelu 
was open to question and in Ex. A that 
matter was set at rest. There were also 
other matters which required adjustment 
and there is nothing unreasonable in sup¬ 
posing that when the parties came to¬ 
gether for the purpose of dividing them¬ 
selves from Balasubrahmania, they took 
that opportunity of settling once and 
for all, all the matters then in dispute 
and likely to cause disputes thereafter 
—indeed it is so stated in the docu¬ 
ment—that there never was any inten¬ 
tion to become divided in status but 
that they agreed to a future partition 
and that when the occasion for it should 
arise there should be no dispute as to the 
shares of the coparceners on such a 
partition. 

No other view of the intention of 
the parties seems to me possible and I 
have no difficulty in thinking that such 
was the intention. That such was the 
intention of the parties was nobody’s 
case in the appeal but the comment to 
be made upon that is that all the par¬ 
ties to the appeal were trying to get a 
larger share of the family property and 
that this case suited no one. The view 
that I have taken is strongly supported 
by the subsequent conduct of the family. 
They continued to live as an undivided 
family throughout and it was not sug¬ 
gested that there was any documentary 
evidence faintly suggesting a previous 
division in status except Ex. 6 (a) a let¬ 
ter addressed to the Chairman, Munici¬ 
pal Council, Kumbakonam, and signed 
by Sivasvvami Odayar. Certain voters 
took exception to the candidature of 
Sivaswami Odayar at the Municipal elec¬ 
tions because Siva Vadivelu was already 
a Municipal Councillor and the rules 
framed by Government allowed only one 
member of an undivided Hindu family to 
bo registered as a person qualified to be 
elected or to vote and it was therefore 
claimed that the nomination of Siva¬ 


swami Odayar should be rejected and 
Ex. 6 (a) represents Sivaswami Odayar's 
answer to this objection. Whilst setting 
out other answers the following answer 
is given : 

“Even admitting for the sake of argument 
that the rule referred to is capable of the inter¬ 
pretation put upon it by the petitioners our 
family might for the purpose of this objection 
be legally considered as a divided one under the 
terms of a registered document entered into 
among the members thereof dated 25th Novem¬ 
ber 1895. Each member is therefore entitled 
to have his name registered separately provided 
he possesses the requisite qualifications.” 

This answer is by no means definite. 
Certainly it does not unequivocally state 
that the family was a divided one ; on 
the contrary it seems to admit that 
it is not but ought, for the purpose of.the 
objection to be considered as such. I 
cannot take this answer as in any way 
indicating that the family considered- 
that a division lied taken place by mean3 
of Ex. A. This is the only document 
which by any possible stretch of imagi¬ 
nation can be said to support the res¬ 
pondent’s case. On the other hand there 
are a numbsr of documents which indi¬ 
cate that the family remained undivided. 
In Ex. D, a petition dated 1904, Siva 
Vadivelu is described by defendant 1 as 
his undivided brother. Ex. K K is the 
written statement filed by Singaravelu 
Odayar in O. S. No. 42 of 1903 in the • 
Sub-Court, Kumbakonam. and in para. 4 
ot it is stated : 

“Myself, defendants 8 to 11 and the deceased 
Sivaswami Odayar are members of au undivided 
family.” 

Sivaswami Odayar died in 1909 before* 
this written statement .was filed. Then 
again in para. 9 it is stated : “ The said 
Sivaswami Odayar and ourselves were 
members of an undivided family.” 

This written statement was adopted, 
by Gopalaswami Odayar, defendant 8 in 
that suit, for himself and as guardian of 
the minoj: defendant 11 and also by Bala- 
guruswami Odayar and Balakrishna- 
Odayar. Written statements in 0. S. 
No. 132 of 1917 in the Court of the Ad- 

• 

ditional District Munsif of Tiruvalur were 
also filed of which Ex. C-13 is an example• 
and there also Gopalaswami Odayar 
stated that defendant 2 in that suit was 
his undivided brother. There are other 
documents such as Exs. CC, CC-1, and PE 
which are quite incompatible with any 
other position than that of an undivided 
family.’ 
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Much was addressed to us in argument 
upon the meaning of the words in Cl (8) 
"the family shall be treated as an ordi¬ 
nary undivided Hindu family." It was 
contended that the use of the word 
"treated” implied that the family was 
not actually an undivided family because 
"treated" is to be read as "deemed" but 
although upon a strict construction of 
the word "deemed it may possibly 
imply something different to actual, I 
do not think that when the whole cf the 
clause is read, it means anything else 
than an actual ordinary undivided Hindu 
family. 

The vakil who was responsible for 
drafting the document cannot have 
intended to say that a tenancy-in-com¬ 
mon was nevertheless to "be deemed to 
be an undivided Hindu family subject to 
the law of survivorship.” I think that it 
is more probable that he had in mind the 
possible result of the earlier ascertain¬ 
ment of the shares of the members obthe 
family and that in Cl. (8) he decided to 
make it clear that there had been no 
division in status by that ascertainment 
and eo emphasized the retention of the 
undivided status in order to remove any 
possible misconception. This is the con¬ 
clusion I have arrived at as to the con¬ 
struction of Ex. A and, in my view, it 
oannot be argued that it is not binding 
upon the plaintiff. It is an agreement 
which, in the absence of any authority 
to the contrary, can be validly entered 
into and was entered into by his adop¬ 
tive father Siva Yadivelu and was an 
agreement between all the adult mem¬ 
bers of the family. There was certain 
consideration for it in that it settled the 
disputes between the parties and recog¬ 
nized the adoption of the plaintiff’s adop¬ 
tive father and in fact gave him a some¬ 
what larger share than he would have 
got by reason of such adoption and fur¬ 
thermore there was a relinquishment 
of Muthu Odayar’s share. In view of 
this finding that there was no disruption 
in the family on the date of Ex. A even 
in status and that the family remained 
undivided, it is unnecessary to deal with 
the arguments of counsel based upon a 
division in status effected on the date 
.which Ex. A bears. On the question of 
upon what basis the accounts are to be 
taken, it follows from this decision that 
it must be on the basis of an undivided 
family from 5th November 1917, and fol¬ 


lowing the form in Sri Banga .Thatha - 
chariar v. Srinavasa Thathachariar (8). 
I have arrived at the same conclusion 
upon this point as that of the learned 
Subordinate Judge but of course for diffe¬ 
rent reasons, because he found that Ex. A 
did effect a division in status. I agree 
with the learned Subordinate Judge also 
in rejecting the plaintiff’s claim to past 
mesne profits in respect of items C-5 and 
C-7 against defendants 27 and L8 as he 
has found that they were not in adverse 
possession and I am not inclined to dis¬ 
agree with that finding. The result of 
this therefore is that the appeal must 
be dismissed with costs. Two 9ets of 
costs to respondents defendants 1, - 
and 9 in one group and defendants 3, 4 
and G in the other group ; (defendant 
28, does not ask for any costs). 

With regard to appeal No. 411 of 1925 
the only question is what was the con¬ 
struction to be placed upon Cl. (8).* Ex. A, 
That only fell for discussion in the event 
of our holding that Ex. A effected a divi¬ 
sion in status and as we have held that 
it did not, this appeal is not capable of 
further argument but is allowed to the 
extent indicated in the judgment of 
Curgenven, J., Costs of all parties to 
come out of the estate. Certain other 
matters are left over for future argument. 

With regard to Appeal No. 5 of 1926- 
I agree with the conclusions of my 
learned brother whose judgment I have 
read and with his reasoning also. This 
appeal must be dismissed with costs. 

Curgenven, J. —These three appeals 
arise out of a suit for the partition of 
the joint property of a family of Odayars 
known as the Thannirkunnam family. 
This property comprised the whole or 
portions of several villages in the Tan- 
jore District, as well as moveables and 
outstandings, the whole amounting ac¬ 
cording to the plaint valuation, to some 1 
four and a half lakhs. The following is 
the family genealogical table : 

(For pedigree table, see p. 412). 

The family lived in a condition of un¬ 
disputed jointness until 1895, but not 
without disputes regarding certain mat¬ 
ters which will be referred to later. In 
that year all the adult members sub¬ 
scribed to a partition deed, Ex. A, and it 
is upon the construction of this document 

(8) A. I. R. 1927 Mad. 801 = 101 I. C. 472 = 
50 Mad. 8GG. 
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•that the first two of three appeals have 
■to be decided. 

The questions to which -the document 
Ex. A gives rise are: firstly, what does it 
mean and, secondly, is it binding upon 
the signatories to it and those claiming 
under them ? Very long and elaborate 
arguments have been addressed to us 
upon the former of these two questions, 
the parties ranging themselves into three 
main groups; each with its own construc¬ 
tion to put forward. How these groups 
came to be formed, and in what circum¬ 
stances the document originated, need to 
be borne in mind in attempting to dis¬ 
cover the intention underlying the deed. 


to the family are representatives of this 
branch. Up to 1895, • as has been said, 
the family formed a single coparcenary; 
although being possessed of extensive 
property and engaged in various activi¬ 
ties, its members may have exhibited 
some external marks of separateness. 
Some time before the date of Ex. A 
various disputes arose. One, it is said, 
had reference to Siva Vadivelu’s adoption. 
Another was concerned with the nature 
of some of the property, whether it was 
self-acquired or joint. Balasubrahmanya 
of the second branch, evinced a desire to 
get his share divided, while Muthu of the 
same branch, was strongly of opinion 


(1) SEPPERUMAL 


(2) Sinnu. (8) Subrahmanya 

(5) Sendalangara | 

(died January, (8) Kuppu (9) 
1877) I (die 

| Balasubrah- ] 

(6) Sivavadivelu manya 

(died 1903) (died since suit). 


nya (4) Ramu 

I_ I 

| (11 Samu 

(9) Muthu (died 1869) 
(died June > 

1903) 


(7) Plaintiff. 


W. 

(12) Ayvathorai 
(died*1888). 


U7) Bala* 

guruswami, 

defendant 


1 W. 1 
(13) Singara 
velu 

(died 31st (died January 
May 1917). 1909) ' 

(18) Bala- adoption (25) defendant 
Krishna, (not disputed) No. 9 

defendant | 


\V 

(14) Siva- 
swami 


No. 3 


I ' I 

W. 3 W. 3 

(15) Siva (16) Gopala- 
Vadivelu swami 
y defendant 1 

I 

lant (26) Vijiaraghunatha 
) defendant 2. 


defendant 
No. 4 

(22) Ayyathorai 
defendant 
No. 8. 


(23) Somasundara 
(died) 


(20) Swaminathan, 
defendant 6. 


(24) defendant 10. 


(19) Venkatraman, 
defendant 5. 


(20) Saminathan, 
defendant 6. 


(21) Defendant 7. 


The family, as the genealogical table 
-shows, consisted in 1895, of three main 
branches, those of Sinnu, Subrahmanya 
and Ramu Odayar. Sinnu’s branch de¬ 
pended for its existence upon the faot of 
the adoption of Siva Vadivelu, a member 
of Ramus branch, by Sinnu’s son Senda¬ 
langara. Subrahmanya’s branch was re¬ 
presented by two members, Balasubrah- 
manya and Muthu. The third branch, 
that of Ramu, included a number of per¬ 
sons, Ramu’s son Samu having had five 
sons! All those defendants who belong 


that the whole family should remain 
joint. It was a question therefore whe¬ 
ther to agree to his division, and if so, 
what share he should get. Some of 
these circumstances will need to be con¬ 
sidered again when the binding character 
of the document is inquired into. It is 
sufficient to say here that Balasubrah¬ 
manya had his way and split off from 
the remainder of the family; and this 
seems primarily to have afforded occa¬ 
sion for the deed. At the same time 
there is no doubt that the opportunity 
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was availed of to compose the other out¬ 
standing questions, and to settle once for 
ail how upon a general partition the pro¬ 
perty was to be allotted. 

The document begins by calling itself 
a deed of partition between the signato¬ 
ries, a description which the cleavage 
with Balasubrahmanya would in itself 
justify, and adverts to the danger that 
disputes might arise in connexion with 
partition and heavy loss be occasioned 
thereby. Grounds are then found in 
the services to the family of Ramu Oda- 
yar and his son Samu Odayar for giving 
their branch special consideration. Ac¬ 
cordingly, “the partition arrangements we 
have come to amongst ourselves are as 
follows.” Then follow nine clauses set¬ 
ting forth these arrangements. Of these, 
the language of Cls. (l), (3), (6) and (8) 
must decideithe construction to be placed 
upon the document. Cl. (l) assigns to 
Balasubrahmanya a one-fifth share and 
provides as regards the remaining four- 
fifths that the division is to be into five 
equal shares—four to go to the four sub¬ 
branches of the third branch, and one to 
Siva Vadivelu. Cl. 3 defines Balasubrah- 
manya’s share by means of a list, and 
collects the remaining property, compris¬ 
ing the family property of the remaining 
members, into two other lists. Cl. (6) 
recites that Muthu Odayar, out of natu¬ 
ral affection for Samu Odayar’s heirs, 
and because they would otherwise get a 
smaller share, gives them his share in the 
family property, being himself without 
heirs and advanced in years. In view of 
this 

“tho rest of us shall during tho lifetime of 
Muthu Odayar live as members of one family. 
After Muthu Odayar, partition shall be effected 
according to the shares laid down in Cl. 1.” 

Clause (8) runs as follows: 

“80 long as the sharers other than Bala¬ 
subrahmanya Odayar of us remain together 
without effecting a division by metes and 
bpunds according to the shares mentioned in 
Cl. ( 1 ), the family shall bo regarded as an ordi¬ 
nary undivided Hindu family subject to the 
law of survivorship.” 

The meaning of these clauses, as I 
have said, has been variously interpreted. 
The plaintiff, while very willing to avail 
himself of the document so far as it con¬ 
firms his father’s adoption, contends that 
01. (8) shows that the family remained 
joint and that the specification of shares 
in Cl. (l), being repugnant to the notion 
of a joint family, is invalid. He asks for 
a half-share in the entire remaining pro¬ 


perty, including that resigned by Muthu 
Odayar. A directly contrary view is 
pressed upon us on bohalf of defendants 
1, 2 and 9. One of Somu Odayar’s sons, 
Sivaswami, died subsequent to the execu¬ 
tion of the document, leaving a widow, 
defendant 9. Of course, if the family re¬ 
mained joint she will only be entitled to 
maintenance. But if Ex. A created a 
severance of status, the question whether 
or not she is to take her husband's share- 
will depend upon whether, in spite of 
that circumstance, the rule of survivor¬ 
ship is to be applied under Cl. (8). She^ 
therefore contends for the virtual rejec¬ 
tion of this clause. Defendant 1 is the- 
sole surviving full brother of Sivaswami 
Odayar, and supports the widow in con¬ 
sideration of his reversionary interest. 
The third group—descendants of Ayya- 
thorai Odayar (defendants 3, 4, 5, 7 and 
8) and Singaravelu’s adopted son (defen¬ 
dant G) —contend that although Cl. (l) 1 
may have effected a severance of status, 
yet it is possible to give legal effect to 
Cl. (8) in.such a manner as to apply what 
is, within certain limits, a rule of sur¬ 
vivorship. The Principal Subordinate 
Judge has found in favour of the con¬ 
struction contended for by defendants 1 
2 and 9. This has given rise on the one 
hand to an appeal by the plaintiff. (A. S. 
No. 439), and on the other an appeal by 
defendants 3 to 8 (A. S. No. 4111. 

In approaching the construction of the 
document, no authority is needed for the 
principle that every endeavour should 
be made to ascertain from it, read as a 
whole, what was the expressed intention 
of the parties to it. Each pprt must, if 
possible, be reconciled to the remainder, 
because it must be presumed, unless and 
until such presumption appears to be 
forbidden by the language, that it was 
drafted to subserve a consistent purpose' 
and course of action. Observation of this 
principle would seem to require that 
those constructions which would reject 
either Cl. (l) or Cl. (8) should, to begin 
with at least, be put on one side; because 
it seems clear that the adoption of either 
must frustrate some part of the inten¬ 
tion with which the settlement was ex¬ 
ecuted. There remain two interpreta¬ 
tions to consider. The first supposes- 
Cl. (1) to have effected a division in 
status, while Cl. (8) preserves the rule of 
survivorship. The second, which none ol 
the parties finds it in his interest to sup-- 
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-port, but which' may not be the less 
worth considering on that account, would 

• construe Cl. (l) as no more than an ag¬ 
reement into what shares the property 
should be divided after Muthu Odayar’s 
death, and neb as evidencing a resolve 
immediately to sever in status. The 

• clause would then plainly be reconcilable 
with Cl. (8). 

Dealing with the merits of these two 
views it may be conceded that, but for the 
.existence of Cl. (8) the natural view, and 
•the view supported by authority, would 
be that a severance of status resulted 
.from the declaration contained in Cl. 1. 
So far as the partial partition of Bala- 
subrahmanya's share was concerned, all 
that was needed was to specify his one- 
fifth, and to leave the remaining members 
as an undivided family in possession of 
the remainder. Without doubt there¬ 
fore a further intention is denoted by the 
, apportionment of the four-fifths remain¬ 
ing into five equal shares. It has been 
urged that, whether that intention was 
-to divide prospectively, or immediately, 
the mere definition of shares in law con¬ 
verted the joint tenancy of a coparcenary 
into a tenancy-in-common because an 

• essential incident of a coparcenary is 
that n6 member cm predicate what bis 
share would be upon a partition. Be¬ 
fore considering the case law upon this 
point, a few elementary considerations 
need to be stated. The members of a 

. coparcenary own their property jointly, 
and the interest which each .member has 
in it fluctuates with the number of 
other members, as some are born and 
some die. It fluctuates by operation of 
the rule of survivorship, and since that 
rule is a necessary incident cf the status, 
so must be the liability to fluctuation. 
Hence abrogation of rule, rendering the 
shares fixed, necessarily involves a dis¬ 
ruption of the joint status. The mem¬ 
bers become tenants-in-common, each 
possessed of individual rights which they 
may dispose of as individual property. 
They have substituted the rule of inheri¬ 
tance for the rule of survivorship. But if 
they retain the rule of survivorship it is 
not easy to understand how they can be 
said to have fixed their shares, because 
by the terms of their agreement those 
shares are still subject to the fluctuation 
produced by the rule operating upon 
them. Merely to specify therefore that 
on partition the property will be divided 


according to a certain method, and until 
then the members will remain joint- 
would not seem, on first principles, neces¬ 
sarily to precipitate a severance. A simple 
illustration of the distinction I seek to 
draw may be given. Suppose four bro¬ 
thers and a cousin (son of a deceased pat¬ 
ernal uncle) compose a joint family. 
Upon a partition the cousin would take 
half the property, the primary division \ 
being per stirpes, and the four brothers 
would each take one quarter of the other 
half. Suppose however that these five 
members come to a settlement whereby 
they agree that, when a partition takes 
place, it is to be per capita throughout 
instead of per stirpes in the first instance, 
so that each member would obtain one- 
fifth, the family in the meanwhile to 
remain joint. There has been a substi¬ 
tution of one rule for another for the 
ascertainment of shares, but the shares 
are not thereby any the more or the less 
ascertained. Much less has any division 
of rights been effected. Yet that is very 
much what has occurred here. What 
the parties in effect said was: 

‘‘We will recognize Sivavadivelu’s adoption, 
but when come to divide we will ignore it, and 
count thfs member as though he occupied his 
natural place as a son of Samu Odayar,” 

though it may be a question how the 
rule of survivorship should be applied to 
such an arrangement. I do not think 
that there is any authority for the view 
that such an agreement necessarily 
causes a division of status. The dicta of 
Lord Westbury in Appoviers case, Ap- 
povier v. Rama Subba Aiyan (l) do not 
apply to such circumstances, because 
there the family members agreed that 
thenceforth the property should be sub¬ 
ject to ownership in certain defined 
shares, so that there was a division of 
rights, although it was not followed up 
by an actual partition. In Balakrishen 
Das v. Bam Narayan Sahu (4) the 
members of a joint family executed an 
ikrarnama, and the question was whether 
it effected a division in status. Their 
Lordships experienced 

“no difficulty in the construction of the ikrar- 
nama, in which it is stated in unambiguous 
terms that defined shares in the whole estate 
had been allotted to the several coparceners,” 

and that they were thereby converted 
from joint tenants into tenants-in-com¬ 
mon. In the present case, assuming the 
retention of the rule of survivorship, the 
conversion of the joint tenancy into a 
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tenancy.in-comraon can scarcely have 
occurred. Another case in the same line 
•of Privy Council decisions is Parbati v. 
Naunihal Singh (3), which related to an 
agreement by the members of a joint 
family that the family property should 
be thenceforth held and enjoyed by the 
various members of the family in certain 
defined shares. In deciding that the 
agreement produced a division in status 
their Lordships were. I think more con¬ 
cerned with the construction of the docu¬ 
ments evidencing the agreement than 
with their legal effect, once it was found 
that an immediate division into shares 
was intended. The use of the word 
thenceforth” will be noted. Another 
and not dissimilar case is Sijed Kasam v. 
Jorawar Singh (7) of some assistance 
here because of an observation that the 
agreement was 

quite sufficient to effect a severance in interest 
and to prevent the share of Nain Singh from 
passing by survivorship.” 

Only by holding that Cl. 8 of the pre¬ 
sent agreement cannot operate can the 
agreement itself be held to effect such a 
•severance. 

I think it will be found that in each of 
these cases a present intention to divide 
in status was discovered, and none of 
■them is authority for the view that the 
parties cannot agree to certain principles 
•of partition, to be applied in future with¬ 
out becoming tenants-in-oommon. This 
in my view disposes of the contention 
that the family members here, irrespec¬ 
tive of their own wishes, and irrespec¬ 
tive of the terras upon which they pro¬ 
posed to hold their property until Muthu 
Odayar's death, must be regarded as 
severed in status. Before going fur¬ 
ther, it will be convenient to consider 
what their actual intention seems to 
have been. The document was drafted 
ty a vakil, and although unfortunately it 
has given rise to this costly litigation, it 
is not unreasonable to suppose that it 
was drafted with due regard to the prin¬ 
ciples of Hindu law. It can hardly be 
supposed, that anyone conversant with 
those principles would draw an instru¬ 
ment of so hybrid a character that in 
one place it divides status and makes the 

signatories tenants-in-common, while in 
another it applies to their property so 
well understood an incident of the joint 
family status as the rule of survivorship, 
it is not too much to say that this rule 


is the logical outcome of conditions 
wholly at variance with the incidents of 
a cotenancy. If Mr. K. S. Krishnaswami 
Aiyangar, in his endeavours to reconcile 
the two things, has convinced me of one 
thing it is the extreme difficulty of the 
task which was set him. He had to ad¬ 
mit that the survivorship principle could 
only be applied with modification; and 
Mr. \aradachariar found no difficulty in 
suggesting problems and anomalies to 
which its application would give rise. 
Let us then see what the members of the 
family would seem to have desired. 

One thing is clear—that very great- 
deference was paid to the wishes of 
Muthu Odayar. He was the only sur¬ 
viving member of his generation, and, as 
the document says, “advanced in years.” 
His name stands first in the deed. He 
was to give up his share to the others, 
and, as the evidence shows, he was most 
anxious that, apart from Balasubrah- 
manya's separation, which he deplored, 
the family should remain joint. Doubt¬ 
less some slur may attach to family 
members who dispute and divide. It 
was therefore provided that so long as 
he lived there should be no further 
partition. I can see no reason to suppose 
that during his lifetime a division even 
of status was intended. After all, al¬ 
though suoh a severance is a familiar 
enough legal conception in the Courts, 
the necessity for partition first by status 
and then by metes and bounds does not 
very commonly arise in practice. Nor, 
again if such was the intention, are the 
parties likely to have nullified its main 
legal effect by the addition of Cl. 8. 
Accordingly, I cannot escape the conclu¬ 
sion that what they wanted was to re¬ 
main joint until after Muthu Odayar’s 
death, while settling how the property 
should then be divided. I have myself 
no difficulty in construing Ex. A as an 
expression of such an intention. It has 
been asked why, if no immediate division 
was intended, the parties should have 
been at pains to declare in Cl. 8 that 

“the family shall be treated as (or “deemed to 
be”) an ordinary undivided Hindu family sub¬ 
ject to the law of survivorship” 

and stress has been laid on the word 
“treated” or “deemed” as indicating a 
consciousness that the family was not in 
fact joint. No doubt that the phrase 
“deemed to be” is commonly used in 
statutes to extend the application of a 
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provision of law to a class not other¬ 
wise amenable to it. But as the learned 
Advocate-General observes, one cannot 
apply to a mufassil document rules of 
construction that would be appropriate 
in the case of a statute. I think the 
reasonable view to take is that the 
draftsman, having in mind such decisions 
as Appovier’s case (l) and realizing that 
01. 1 might imperil the joint status (a 
fear, as the sequel shows, not unfounded) 
inserted Cl. 8 as a precautionary measure. 
A case which bears some resemblance to 
this one was decided by Krishnan and 
Ramesam,. J.T., in Venkatachala Pillai v. 
Arutha Vathachi (9). The second of 
three brothers was adopted out of the 
family, the other two remaining joint. 
All three entered into an agreement to 
put their property together and live as 
members of a joint family, and when a 
division should take place to divide into 
three equal shares— subject to the opera¬ 
tion of the law of survivorship. It fell 
to be decided whether the agreement had 
occasioned a severance of a status, and 
there, as here, it was argued that the 
deed 

“a 9 a matter of legal consequence, whatever the 
parties might have intended, resulted in the 
severance of coparcenary;” 


but the learned Judges observe that the 
document recited that no party to it was 
to assert that any portion of the property 
belonged to him separately or exclusively 
and provided for future born children to 
be made sharers. It was further sug¬ 
gested that the fixing of the shares at 
one-third each was an indication that a 
division wa3 intended, and Balkrishan 
Das v. Ram Narain Saliu (4) was cited 
in support of this contention. The answer 
to this, equally applicable I think to the 
present case, was that the definition of 
shares amounted to nothing more than a 
statement as to what each person would 
be entitled to in case of a division if no 


brother were born. 

I should be prepared to hold then that 
the document is not ambiguous of the 
intention to remain joint, and is not am¬ 
biguously expressed. But conceding that 
tliore may bo ambiguity, it is permissible 
to look at the subsequent conduct of the 
parties to ascertain if it favours the one 

view or the otheL. 

\ number of documents throw light 

upon this question._The_eaidie^st j9_a 

'^(9) A. l. R. 1923 Mad. 508=72 I. 0. 543. 


petition (Ex. D) filed in 1904 by defendant 
1 asking to be appointed to the Negapa- 
tam Devastanam Committee in the va¬ 
cancy caused by the death of Sivavadi- 
velu, whom he describes as his undivided 
brother. Sivavadivelu was, of course, 
his natural brother though his cousin: 
brother by adoption. Sivaswami Odayar,. 
who was very largely conducting th& 
family affairs, died in 1909 and his death 
gave occasion for a number of applica¬ 
tions in pending suits. Ex. KK is a writ¬ 
ten statement filed by Singaravelu. 
Odayar in a suit on a promissory note- 
in which he was impleaded after Siva¬ 
swami Odayar’s death. The terms of 
this statement throughout are only- 
compatible with the existence of an un¬ 
divided status. The present defendant- 
1 and defendants 3 and 4 adopted this- 
statement in Exs. KK-1 and KK-2. 
The C series of documents again are- 
compatible only with joint family 
membership, as for instance Ex. C-4, 
where the members of the family of Siva¬ 
swami, claiming to be his coparceners, 
asked to be brought on for purposes 
of executing the decree. The widow 
would, of course, have been the proper 
representative had the deceased man 
not been joint with the other family 
members. Ex. PP is a promissory noto 
executed by Singaravelu Odayar, in 1911, 
in renewal of a debt contracted by Siva¬ 
swami Odayar, whom he describes as his 
undivided brother. Ex. GO is an appli¬ 
cation by Singaravelu Odayar to tho 
receiver of the Palace Estate at Tanjoro 
to transfer to his undivided younger 
brother Gopalaswami Odayar (defendant 
1) the registry standing in his name of 
certain lands. The record shows that 
reference was made to the head karnam 
who reported that the family was an un¬ 
divided one. A statement to the same 
effeot is contained in a letter, Ex. CO-1 
which defendant 1 wrote to the receiver 
in the same connexion. In 1917, a few 
days before his death, Singaravelu Oda¬ 
yar on behalf of himself, his adopted son 
and all the'members of Ayyathorai’s 
branch sent the remainder of the family 
a notice, Ex. N, that they should be held 
thenceforward to be divided. The notice 
says : 

“ Although yourselves and ourselves have 
beon till now, living as members of an un¬ 
divided family, as we think that we should be¬ 
come divided from you, wo have become divided 
from now. You have no right to the properties 
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belonging to our share. In the same wav, we 
have no right-to the properties belonging to 
your share. We strictly inform you that henco- 
l or ward there shall be between us only relation¬ 
ship by blood, but no interest with regard to 
property. 0 b 

Whatever tho circumstances in which 
this notice was issued it contains no 
allusion to the partition deed of 1695 and 
expressing as it does an unequivocal in¬ 
tention to become divided in status, it 
cannot easily be reconciled with the 
theory that an earlier division of this 
kind had already taken place. In fact, 
no further action seems to have been 
taken and this notice remained as much 
a dead letter as the suit partition deed 
itself. I have loft to the last the only 
document" which can in any manner be 
construed as suggesting a divided status, 
in 1699 Sivaswami Odayar offered him¬ 
self as a candidate at a Municipal Elec¬ 
tion in Kumbakonam and Ex. 6 is a pro¬ 
test addressed by a number of voters to 
the Chairman, objecting to his candida¬ 
ture on the ground that his brother Siva- 
vadivelu was already aMunicipal Coun¬ 
cillor and that tho rules precluded more 
than one member of an undivided Hindu 
family from sitting on the Council. 
Ex. 6 (a) is Sivaswami Odayars reply. 
His primary argument is that where in 
anundivided family the property is suffi¬ 
cient to qualify more than'one individual 
for a seat, the rule referred to had no 
application. He then goes on to say that 
admitting that the rule is capable of the 
interpretation placed upon it by the peti¬ 
tioners his family 

f ° r -a° P Ur l ,ose 'of this objection be 

i^rmi 7 , 0n9ldored a8 » divided one under tho 
torms of a registered document entered into 

ber < 3L805? ,e members thereof dated 25th Novem- 

It seems clear to me from the terms of 
this letter that Sivaswami Odayar’s own 
view was that he was undivided from his 

tho^n 1 fc i hat , he merely P ufc forward 

doad P a» i3lbl ° Iegal effoot of the partition 

.J r 

elusion is possible but that 

Sat they ^ £ 

My conclusion then is that the family 
1931 M/53 & 54 
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Sr h b , 9rS ni ntended ., t0 ^ amain joint until 
Muthu Odayar s death, while entering 

mto this agreement as to what their 

shares should be thereafter. I have a 

ready expressed tho view that an agree 

ment of this nature does not necessarily 

disrupt the status. Nor has any autho- 

rity been shown for the position that the 

nembers of a joint family are incapable 

of entering into such an agreement 

There is no doubt that at the time of 

partition the members may by General 
agreement distribute the property 5 other- 

thm 0 e t lan a3 Hindu law P 10v ides, and 
there seems no reason why such an 

hand 6 ™ 6111 Can " 0t be antOTe d into before- 

Cha,J b l Pr |‘ Vy ^ C °M n o, n Case Lakshmi 
Chana \. Anandi (10) two brothers 

while remammg joint, agreed that, if 

should t e | w,tboufc . mala i^ue, his widow 
should take a life interest in half the 

estate, thereby abrogating the ruleof 

survivorship. It was hold that the a«re- 

“-‘r valld baaausa » coshare rmae- 
with tho consent of the remaining cov 

sharers mortgage or charge the share to 

tinn°h he ' V0Uld , be entitled upon a parti- 
S ’ and> ° n tha sama Principle, he may 

deal otherwise with such a share. If 

therefore all the family members enter 
into a settlement whereby some will 
upon a partition, receive less ,1.’ 

t ^T t? iDdU ,aW W ° Uld be their share 
the latter cannot afterwards plead that 

Z7eo W Nnr * ncorn Petent so to 

suoceed Attacking’ ^ 

the ground that, being without ZnLer- 
ation, it is not binding upon him Tr 
was entered into by his father Q- “ 
vadivelu Odayar, before he t.’ ? 1Va " 

1903 he th ° Ugh Si ' ,a y adivel « lived until’ 
settles the question of his adoption d for 

which it seems there is extremely iittle 

GV ^ eilC0 * a ba ^h of four 

this rTl *• 800 l? XS *.^ an( f ^-1) in which 
this relationship is recited being the 

only documentary evidence (if indeed 

they are legal evidence at all) originating 

before Ex. A upon the record. On the 

other hand, the evidence of defendants 

1 and 3 as D. Ws. 18 and 13 shows that 

there were disputes within the family 

abou t th e adop tion, and this is borne out 

(10) A. I. R. 1926 P, O. 54 =95 iTUTs 

I. A. 123=48 All. 313 (P. C.l. ~~ ^ 
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by two other witnesses, D. Ws. 4 and 5 
If Bx. A goos, therefore the plaintiff’s 
status, following Sivavadivelu’s status 
as an adopted son is at lonst in jeopardy, 
and as that would be fatal to the claim 
he makes to a half-share in the property, 
lie does not hanile this two-edged argu¬ 
ment very confidently. It seems incon¬ 
testable that Ex. A is binding for the 
sufficient reasons that it was an agree¬ 
ment between all the adult members of 
the family, and that it put an end — for 
the time being at least—to the disputes 
between them. Besides the matter of 
the plaintiff’s father's adoption, there 
was the connected question of the share 
which Balasubrahmanya Odayar was to 
take. If the adoption was to be recog¬ 
nized lie would get one-sixth of the 
whole, if not, one fourth. A mean was 
struck, and he received one-fifth. It ap¬ 
pears, too, that there wa3 a disagree¬ 
ment whether certain property was self- 
acquired by Ramu and Samu Odayar or 
joint family property, a question which 
would affect the shares to be taken by 
each branch. Lastly, the settlement in¬ 
cluded Muthu Odayar’s resignation of his 
own share subject to the payment to him 
annually of a sum of Rs. 4,000. Alto¬ 
gether, there can be no question, but that 
just where a number of creditors accept 
a composition, so in the general give-and- 
take and composing of differences, Ex. A 
as a family settlement is binding upon 
its signatories and those claiming upder 
them. 

The result of those findings will, be 
that the undivided share of Sivaswami 
Odayar will pass by survivorship to the 
remaining members of his own branch, 
viz. (1) the descendants of Ayyathori, 
defendants 3 to 5, 7 and 8; (2) defendant 
6 as representing his adoptive father 
Singaravelu, and (3) Gopalaswami and 
his'son, defendants 1 and 2. Eich of 
these will receive one-third of one-fifth 
share in addition to his or thoir own one- 
fifth in all four-fifteenths each, this frac¬ 
tion being further subdivided, in the case 
of the first branch, equally between 
defendant 3 and 4’s sub-branches. The 
decree of the lower Court will be modi- 
'fied accordingly. The plaintiff, belonging 
to a different main branch from Siva- 
swami Odayar’s, cannot benefit by his 
death, but will take the one-fifth already 
awarded him by the lower Court. As 
regards the other orders to be passed in 


A. S. Nos. 4X1 and 439, I agree to the 
terms of them as proposed by my Lord. 

i\R.S./v.lJ. Appeal dismissed . 
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Madhavan Nair, J. 

Papatlii Ammal —Plaintiff—Petitioner 

v. 

Karupviah Pillai and others —Defen¬ 
dants—Respondents. 

Civil Revn. Petn. No. 1414 of 1928, 
Decided on 4th March 1930, against 
order of Distirct Munsif, Ramnad, D/- 
3rd April 1928. 

❖ Civil P. C. (1908), O. 33, Rr. 2 and 3 — 
Court allowing plaintiff to sue as pauper 
Afterwards plaint returned validly under 
O. 7, R. 10—Compliance of Rr. \ and 3 in 
representation of plaint is not necessary. 

When the plaint validly returned by one 
Court is presented to another Court in pursu¬ 
ance of tho order prssed by the first Court 
which h»d allowei the plaintiff to institute the 
suit as a pauper, tho objection th tit should 
have been filed by the p\rty in porson in order 
to entitle the petitioner to ask for liberty to 
continuo the suit in forma piupevis cannot be 
upheld: A.I.R. 1929 Mad 823, Rel. on. 

[P 419 C 1] 

R. Kesava Aiyenyar —for Petitioner. 

T. R. Srinivasaa —for Respondents. 

Judgment —The petitioner asked for 
permission to institute the suit as a 
pauper in the Subordinate Judge's Court 
of Ramnad and that petition was allowed 
and the petitioner was treated as a 
pauper. Later on it was found that the 
valuation of the suit made it triable by 
the District Munsif of Ramnad. A 
memorandum was submitted by both the 
parties and it was agreed that the said 
suit should be tried by the District 
Munsifs Court, Ramnad. The plaint 
was accordingly returned for presenta¬ 
tion to the proper Court under O. 7, R. 10 
Civil P. C. The petitioner then presen¬ 
ted the plaint to the District Munsif’s 
Court of Ramnad and filed an applica¬ 
tion under O. 33, Rr. 1, 2 and 3 and 
uudor S. 151, Civil P. C., to declare the 
petitioner as pauper and to allow the 
petitioner to continue the suit O. S. 437 
of 1927 on the file of that Court in forma 
pauperis. 

Objeobion was taken by the respon¬ 
dents that the petition would not lie and 
that no such permission should be given. 

It is pointed out that the plaint was 
presented by a pleader and not by the 
party in person and that the require¬ 
ments of O. 33 have not been complied 
with. These objections were upheld by 
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the lower Court and the petition was 
dismissed. 

I think the lower Court s decision is 
wrong. The plaint that was returned 
was validly returned by the Subordinate 
Judge of Ramnad and it had to be pre¬ 
sented to the District Munsif in pursu¬ 
ance of the or.lar passed by the Subordi¬ 
nate Judge. No objection can be taken 
to the presentation of the plaint in these 
circumstances. Further it was also ag¬ 
reed by the parties that the suit may be 
tried by the District Munsif, Eamnad. 
In a case of this description when the 
plaint validly returned by one Court is 
presented to another Court in pursuance 
of the order passed by the first Court, I 
do not -think that the objection that it 
should have been filed by tho party in 
person in order to entitle the petitioner 
io ask tor liberty to continue the suit in 
forma, pauperis cm be upheld. Tho 
principle of the decision in Subbarao v. 
Ven'cit iratnam (i) may be appliol to 
this case. There it was pointed out thit 
if a pi lint has been validly presented in 
a Court and then the pe’itioner seeks to 
•continue the suit in forma pauperis his 
petition is not to bo dis nissed on the 
ground that it was not in the form pros¬ 
cribed by R. 2, O. 33, and presente 1 in 
person as required by R. 3, and that the 
proper procedure was to see if the plaint 
discloses a cause of action and issue 
notice to the Government to see if the 
plaintiff was really a pauper unable to 
pay the additional stamp duty, and, if 
the same was found,, to allow the plain¬ 
tiff to continue the suit in forma pau¬ 
peris. Of course it is not disputed by 
tho petitioner that her pauperim may bo 
enquired into do novo in the District 
Munsif’s Court of Eamnad. I think, on 
the principle enunciated in the above 
Madras decision and also having regard 
to the joint memo filed by both the partis 
in the present case, the application of 
*ho petitioner should have been allowed 
by the learned District Munsif. I set 
aside the lower Court’s order. The peti¬ 
tion will be taken up and disposed of on 

the merits. The petition is allowed with 
costs. 


P.U.S./v.S. Order set aside . 



(1) A. I. R, 102} Mil 823=1-21 I, : 0. 857=58 
Mad. 48. 
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Jackson, J. 

S. Sendiappa, Nadar and others —Peti- 
tioner8. 

v. 

President , District Board, Madura — 
Respondents. 

Criminal Revn. Nos. 445, 4G5 to 468 
520 and 521 of 1930, Criminal Revn! 
Pet ns. Nos. 412, 429 to 432, 483 and 484 
of 1930, Decided on 2nd December 1930 
against order of Second Class Magistrate’, 
Periyakulam, D/ 21st June 193 '. 

Criminal P C. (1398). S. 439-Remedy by 

way of appeal open — High Court will not 
interfere in revision. 

Whore a romolv ultimately lies by way of .'in¬ 
i' 0 ' 1 it is unnecessary for the High Court to 
move in revision. And if tho lower Court is 
clearly actin' without jurisdiction the party 
need not concern himself at all about the trial 
but can simply appoal if tho matter comes to 
judgment. If on the other hind it is not so 
cleir, and it is a moot point whether or noi the 
lower Court h is jurisdiction, then that muter 
should bo thrashed out fully in both the Courts 
holow before it is brought if neeoss.arv to tho 
High Court. [P 419 0 21 

K. V. Scsha Ayyangar and T. Liama - 
chandra Liao —for Petitioners. 

Publii Prosecutor —for the Crown. 

A. Srirajigachariar for Respondents. 

Orde.-. Tlie petitioner seeks to revise 

an order ptssocl in the course of a sum¬ 
mons case by the Sub-Magistrate, 
Periyakulam. There is no provision in 
the Code of Criminal Procedure for 
writing orders in the course of a case 
and the Sub-Magistrate would have been 
well advised to have deferred all writing 
till after the conclusion of the trial If 
the petitioner felt aggrieved his proper 
course was to have moved in revision 
against the issue of summons. But 
speaking for myself, I should not have 
though* it advisable for this Court to 
in ervene at that stage. Where a remedy 
ultimately lies by way of appeal, it is 
unnecessary for the High Court to move 
in revision. And if it is argued that the! 
lower Court is clearly acting without 1 
jui lsdiction, then tho short answer isi 
that tho party need not concern himself 
at all about the trial, but can simply 
appeal if the matter co nes- to judgment. 

If on the other hand it is not so clear, 
and it is a moot point whether or not the 
lower Court has jurisdiction, then that! 
matter should bo thrashed out fully j n 
both Courts below before it is brought 
if necessary, to the High Court. There 
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fore if this petition had come before me 
for admission I should have dismissed it 
out of hand. I have only considered it 
because its admission was allowed, and 
the petitioner, after incurring the cost of 
printing has brought the matter up ready 
for hearing. 

The President of the District Board, 
Madura, complains against the petitioner 
for constructing a building on a road 
vested in the Board. No section is men¬ 
tioned. Attached to the complaint was 
a notice sent by the President of the 
District Board to the petitioner and ap¬ 
parently he is prosecuted for not obeying 
that notico by removing the encroach¬ 
ment, in which caso it would be a com¬ 
plaint under S. 220, of the 'Act (Madras 
Local Boards Act.) 

Apparently the road in question is 
vested in a Union under S. 60. The 
statement in the complaint that the road 
vested in the District Board seems to 
have been a deliberate misstatement of 
fact, because when tbe petitioner pleaded 
that the prosecution wat without jurisdic¬ 
tion the President of the District Board 
disclosed a cause of action of which he 
must have been aware when he launched 
the prosecution, but which he chose 
entirely to conceal. It appears that the 
Union was requested to move in the 
matter and declined. _ Thereupon the 
President of the District Board acted 
under S. 42 / (b) and assumed the function 
of the Union Board. This may be done 
under S. 41 if the Board has made default 
in performing any duty imposed upon it 
by statute. 

The President of a Local Board may 
require the owner of any premises to 
remove an obstruction under S. 159 ; but 
the only duty imposed upon him under 
that section is to exercise his discretion 
in the matter. The Act does not lay 
down that be must remove any encroach¬ 
ment; and if, as in this case, he elect not 
to serve a notice it cannot be said that 
he has made default in performing his 
duty. Matters of discretion are never 
considered to be mandatory: of. 10 


Halsbury, para. 170. 

It must be found therefore that the 

President of the District Board had no 
authority to serve a notice under S. 159 
in respect of a road not vested in that 
Board, or to prosecute for the failuie to 
comply with that notice. 

The petition is allowed and the com- 
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plaint dismissed. A similar order is 
passed in Criminal Rovn. Cases Nos. 465, 
460, 467, 468, 520 and 521 of 1930. 

t.r.s./k.n. Petition allowed. 
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Beasley, C. J. and Sundaram 

Chetty, J. 

Kesava Clictti —Prisoner—Accused. 

v. 

Ejnperor 

Referred TriaJ No. 132 of 1930, and 
Criminal Appeal No. 557 of 1930, Deci¬ 
ded on 21st January 1931, by the Court 
of Session, North Arcot Division, for 

confirmation of sentence of death. 

Penal Code (I860), S. 302—Death by blow 
with heavy stick — But no real intention to 
murder—Lesser punishment of transporta¬ 
tion of life was given under S. 302. 

Where the accused strikes the deceased on the 
head with a heavy stick and thereby causes his 
death, the accused is guilty of murder, as he 
must be taken to have known that what ho was 
doing must in all probability cause the death of 
tho deceased. Where the accused has no real 
intention in the strict sense of the word to kill 
tho deceased, tho Court will be justified in 
awarding the lesser sentence of transportation 
for life : A.I.R. 1923 All. 355, Foil. [P 421 C 2] 

K. W. Kama Bao— for Accused. 

Public Prosecutor - for the Crown. 

Judgment. — The appellant was- 
charged in the lower Court with murder¬ 
ing one Chinnaswami Chetty by striking 
him on the head with a heavy stick by 
reason of which blow Chinnaswami 
Chetty’s skull was fractured in con¬ 
sequence of which he died. He was con¬ 
victed in the lower Court of the offence 
of murder and received the death sen¬ 
tence. His case here has been strenu¬ 
ously argued by Mr. Rama Rao who has 
endeavoured to convince us that the 
offence committed by his client was not 
that of murder but only culpable homi¬ 
cide not amounting to murder. In the 
alternative his contention is that if his 
offence does amount to that of murder, 
the lesser sentence of transportation for 
life is the appropriate one. 

The facts of the case are as follows: 
The appellant is the brother of a man 
named Chinna Pillai. Chinna Pillai 
was not at all on good terms with his 
wife and was habitually quarrelling with 
her. In consequence of those quarrels 
his wife had to leave him on several oc¬ 
casions previously. On the date in ques¬ 
tion, at about midnight a violent quarrel 
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took plaoo b 9 bwean Chinna Pillai and bis 
wife, so violent that it brought other 
persons, relations by marriage and blood 
relations and others who woro not re¬ 
lated at all, on the spot. It also brought 
•on the spot Chinuaswami Chetty, the 
uncle of Chinna Pillai’s wife. He carao 
upon the scene, according to the evidence 
for the prosecution, in order to make 
peace. His presence there was resented 
by the appellant who gave him a slap on 
che face, and having done this the ap¬ 
pellant wont away to a cart close by, 
picked up a cart stick, came back with it 
and struck the deceased three blows: one 
on his skull and the other two on oach 
tfide of his face. The blow on the skull 
fractured it and as a result of that blow 
Ohinnaswarai Chetty died. After Ciiin- 
naswami Chetty had fallen down as a re¬ 
sult of this very severe blow those 
round about the scene ohased the appel¬ 
lant into the house of P. W. 9 and there 
• s no doubt at all that somebody pioked 
up a stick which hid fallen down from 
his hands and gave him a severe blow on 
one of his wrists and fractured it. The 
medical evidence discloses the fact that 
tho appellant had bruises on his body 
and that his wrist was fractured. The 
appellant has endeavoured to make out 
that he received this fracture before the 
beating of Chinnaswami Chetty and nob 
after, but we have no hesitation what¬ 
ever in disbelieving that version ; and 
we are satisfied that the injurios tho ap¬ 
pellant received were after he had struck 
Chinuaswami Chetty the very severe 
blow on the head. According to tho 
tnodical evidence considerable foroo 
must have been used in order to causa 
that fatal injury to the deceased. In the 
committing Magistrate’s Court tho ap¬ 
pellant sot up the caso of drunkennoss. 
ile said that he, tho deceased and others 
had boon drinking heavily and that ho 

was intoxicated and did not know what 
happened. 

V 10 , Sassiong Court, when he was 
defended by two counsel, he sot up 
the defence that he know- all about it 
that he was attacked by the deceased 
man with tho stick and that the injuries 

h9 h d p 9 w V V0ra 01u83i acoiden- 

tally by P. W. 2, a version of the affair 
which we cannot possibly accept in view 
Of tho prosecution evidence. He has 
called two defence witnesses both of 
whom aro quite unable to account for 


the death of Chinuaswami Chetty. They 
do nob mention his being struck by any¬ 
body and tho evidence of both these wit¬ 
nesses cannot bo accepted. We are bound 
to accept tho prosecution version sup-, 
ported as it is by tho eyewitnesses to 
the occurrence. The result is that we 
are satisfied that the appellant struck 
thi3 very severe blow on the head of tho 
deceased and caused his death. He must 1 
bo taken to have known that to strike a 
man on his skull with a stick using con¬ 
siderable force was an act so imminently 
dangerous that it must in all probability: 
cause death and that he did so without 
any possible excuse. This therefore is! 
the offence of murder and nothing short' 
of it. The appellant was therefore quite 
properly convicted of that offence. 

Wo have however to consider the ques¬ 
tion of sentence. As before stated, the 
appellant was sentenced to death by the 
learned Sessions Judge. Wo have exam'-' 
ined tho records very carefully and 
gono into the facts of tho caso very care-' 
fully in order to see whether there are 
any extenuating circumstances which 
would justify us in inflicting upon the 1 
appellant tho lesser alternative sentence. 
Wo think that we are justified in doingi 
90 on the ground that, although ho must! 
be taken to have known that what he 
was doing must in all probability cause' 
the death of the deceased and his offence 
was therefore murder, he, in striking the 
blow, had no real intention, in the strict; 
sense of tho word,, to kill the deceisodj 
man. We are supported in our viow 1 
by a decision of the Allahabad High 
Court reported in Emperor v. Uvirao 
(l). That is a decision of the learned 
Chief Justice of that Court Sir Crim- 
wood Mears and Banerji, J. In that 
case the accused person struck only: 
one blow with a lathi on the skull 
of a man with whom he had quar¬ 
relled previously ; that man died and 
it was held that although the accused ! 
did not intend to kill him he was guilty 
of an offence under S. 302, I. P. C., and- 
not under S. 304, but it was held that 
as ho had no intention to kill that could 
be taken as a circumstance in extenua¬ 
tion of his offence and that he could be 
awarded the lessor of the two sentences. 

This case is a border line oase and we 
give the appellant tho benefit of any 

~ Ti )~ A 7 i ~ r. Toly ~aii7 “^s^fTT o. *257=2! 
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doubt that mav bo in the case. There¬ 
fore whilst confirming the conviction of 
the appellant under S. 302, I. P. C., we 
alter the sentence to one of transporta¬ 
tion for life. The appeal is otherwise 
dismissed. 

P.E.S./b.v. Appeal dismissed. 

but sentence reduced. 
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Full Bench 

Beasley, C.J., Reilly and Sundaram 

Chetty, JJ. 

In the matter of First Grade Pleader, 
Vellore. 

Full Bench, Decided on 19th January 
1931. 

Legal Practitioners Act (18 of 1879), S. 13 
(f) (b) — Practitioner asking for adjou nments 
to move High Court merely to delay course 
of justice and taking no steps is guilty of im¬ 
proper conduct. 

* Where a legal practitioner asks for adjourn¬ 
ments on different occasions to move the High 
Court and takes no steps whatever in that 
direction, and it appears that the adjournments 
wore asked for merely to delay the course of jus¬ 
tice with deliberate intention, he is guilty of 
cross improper conduct and renders himself liable 
to punishment. IP 4*22 C lj 

„ Advocate-General — for the Crown. 

L. A. Govindaraghava Ay gar and P. S. 
Jiamachandra Ayyar —for Pleader. 

Beasley, C. J.— This matter comes 
before us under S. 13 (b) and (f), Legal 
Practitioners Act. The charge against 
the legal practitioner here is that on 
three different occasions he applied for 
adjournment in the Court of the Sub- 
Magistrate at Polur on the ground that 
the High Court would be moved for a 
transfer of the case and that he took no 
steps at all on those occasions, either 
himself or by moans of his client, to 
move the High Court. It is charged 
against him that he applied for those ad¬ 
journments with the deliberate intention 
of delaying the course of justice. I am 
quiie satislied that if it is proved against 
a legal practitioner that he deliberately, 
for the purpose of impeding the course 
of justice, makes a statement to a Court 
which lie knows or believes to be untrue 
and thereby gains an advantage for his 
client, lie is guilty of grossly improper 
conduct and as such renders himself 
liable to bo dealt with by the High 
Court. In this ease of course it is not 
suggested that he has been guilty of 
fraudulent conduct in tho sense that the 
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word “fraudulent" is usually used, but 
it is alleged that his conduct has been 
grossly improper. The three dates upon 
which the legal practitioner applied for 
adjournments are 8th February 1930, 
27th May 1930 and 24th June 1930. Hia 
client was charged with the offence of 
criminal breach of trust. 

On 4th October 1929 appearance waa 
entered cn behalf of the accused person 
by the legal practitioner in this case*. 
Previous to this the accused in the Magis¬ 
trate’s Court had obtained an adjourn¬ 
ment and actually presented a petition 
to the District Magistrate which was 
rejected. After the legal practitioner 
had entered his appearance on behalf of 
his client, the client applied for adjourn¬ 
ments twice on his own behalf for the 
purpose of moving the High Court and 
one adjournment was granted and the 
other refused, but on neither occasion 
were any steps taken to move the High 
Court, and it is highly improbable that 
the practitioner was unaware of this~ 
Then we come to the three occasions 
upon which the practitioner himself on 
behalf of his client presented petitions 
for adjournment. The first, as I have 
already stated, was on the 8th February 
of this year. Tho reason assigned then 
for an adjournment for tho purpose of 
moving the High Court was because it 
was contended on behalf of the accused 
that the offence with which the accused 
was charged was not one of criminal 
breach of trust but one of cheating under 
S. 420, I. P. C., and that the Sub-Magis¬ 
trate of Polur had therefore no jurisdic¬ 
tion to entertain that charge. An ad¬ 
journment was granted for the purpose 
of taking that question up to the High 
Court, but no steps were taken either by 
the legal practitioner or by his client. 
Then, on 27th May, one of the defence 
witnesses was available in Court and 
ready to be examined. But the accused 
did not wish that witness to be examined 
as the other defence witnesses were not- 
ready, and an adjournment was asked for 
for the purpose of having all the defence- 
witnesses summoned and examined on 
the same day. That application was- 
refused by the Magistrate'. Then an 
adjournment was asked for by the legal 
practitioner for the purpose of making 
an application to the High Court against- 
that order, and it was granted. It does 
not soein to mo to have been reasonable 
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to ask for an adjournment cf the cape 
to some future date in order to examine 
all the defence witnesses. 

One of the defence witnesses was there 
and he could have been examined, but it 
has been stated on behalf of the legal 
practitioner by Mr. L. A. Govindaragbava 
Ayyar that it was probably because it 
was thought more convenient to call the 
defence ^witnesses in a certain order. 
However that may be, no steps were 
taken to move the High Court in tho 
matter so that we have here the second 
occasion on which the legal practi¬ 
tioner asked for an adjournment for a 
purpose which was never carried out. 
The third occasion was on the 24th June 
of this year. Tho case had been ad¬ 
journed for hearing to the 21st June by 
tho Sub-Magistrate, and on that date tho 
accused sent a telegram stating that he 
was ill and unable to attend Court. The 
Magistrate who had by this time formed 
a reasonable opinion with regard to the 
tactics being pursued by the accused 
would not accept that statement of tho 
telegram or the excuse, and ordered the 
accused to bo brought to Court on a non- 
bailable warrant and ho was produced in 
Court on the 24th June. With him came 
a medical certificate granted by a local 
dispensary showing that the accused had 
attended as an outpatient at that dispen¬ 
sary on the 21st June, the very day when 
the case should have been taken up by 
the Magistrate; but the nature of the 
illness from which the accused in that 
case was suffering was not stated in the 
certificate. With that certificate before 
him and the previous history of the case 
in his mind, the Magistrate refused to 
grant bail to the accused. Thereupon ho 
was again asked by the practitioner for 
an adjournment for the purpose of 
moving tho High Court. That he refused 
to grant, but later on, in tho same day, he 
granted an adjournment for 14 days for 
the purpose of the High Court being 
moved. After 13 days had elapsed and 
no steps whatever had been taken to 
move the High Court tho practitioner 
withdrew from the case. That was on 
7th July 1930. 

The charge against the practitioner is 
that he was not acting bona fide in tho 
matter and that he know perfectly well 
when ho asked for adjournments for the 
purpose of moving the High Court and 
obtained them, that that purpose was not 


going to bo carried out and that he 
therefore impeded the course of justice. 
This of course is not a matter of direct 
evidence at all. One cannot look into 
the mind oi tho practitiorer and say how 
much he knew, how much he did not 
know, or what his intention was. His 
intention has to be gathered from the 
circumstances of the case, and if the in¬ 
ference is so strong that it leads us to 
the conclusion that he knew perfectly 
well when he asked for adjorrnnr er.ts and 
obtained thorn, that the pi.rj t so fer which 
tho adjournments were asked was not 
going to be carried out, then he has been 
guilty of grossly improper conduct. 

The facts of the case hero aio tb/it to 
tho practitioner’s knowledge, obviously 
before he himself commenced asking for 
adjournments, his client had twice asked 
for adjournment for tho purpose of mov¬ 
ing the High Court, but had taken no 
steps whatovor in the matter. Then he 
himself asked for an adjournment for a 
similar purpose and that purpose was 
not carried out. That was repeated a 
second time and it was repeated a third 
time. With tho knowledge the legal 
practitioner had before him of what his 
client had done before, ho never started 
making applications on his behalf and 
with the knowledge that on the first 
occasion on which he himself gained an 
adjournment no attempt was mado to 
move the High Court, nor on the second 
occasion; on the third occasion the infer¬ 
ence is well-nigh irresistible that he 
knew perfectly well when he asked for 
tho adjournment that' ho was putting 
forward a misrepresentation for the pur¬ 
pose of gaining a benefit for his client 
and that the High Court would never 
bo moved by him. In his written ex¬ 
planation he says that he did this on 
tho instructions of his client. He seems 
to think that it is the duty of a legal 
practitioner blindly to follow every in¬ 
struction hi9 client gives him. That is 
an entire misapprehension of tho duty 
of a legal practitioner. He has not only 
got a duty towards his client but he has 
got a duty towards tho Court, and it is 
his duty to see that tho case is fairly 
and honostly conducted. Ho must not 
trick or deceive tho Court or attempt to 
gain for his client an advantage by dis¬ 
honest means. To attempt to obtain 
adjournments by misrepresentations and 
to put forward a purpose which the legal 
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practitioner knows will never be carried 
out i3 to attempt to gain, and to gain an 
advantage, by a trick and a very dis¬ 
honest one too. 

It is to bo noted also that in his 
written explanation he says that he 
withdrew from the case because his 
cliont was in want of funds and that 
his client s creditors wore pressing him 
on towards insolvency. That must 
mean that if his client had not been in 
need of funds, and his creditors had not 
been pressing him towards insolvency, ho 
would have romained in the case as his 
legal practitiouer. Before the District 
Magistrate, upon whose report this case 
lias come before us, a totally different 
explanation was given, namely that the 
practitioner then realized that his client’s 
conduct was not bona fide. It need 
hardly be pointed out that these two 
explanations appear to be quite contra¬ 
dictory. 

In my view the charge against the 
legal practitioner has been proved and 
amounts to grossly improper conduct, 
and for that conduct he must bo 
punished. This is, so far as I know, the 
first case of this kind that has ever been 
before this Court and I do not think 
that we should make a very serious 
example of the pleader. I think that 
one very useful purpose will have been 
achieved by it being brought homo to 
some of the members of the legal profes¬ 
sion that they are under a duty to the 
Court. They must not mislead the 
Court. They must not ask for adjourn¬ 
ments for their clients when they know 
that the reasons they are putting for¬ 
ward are untrue or have reason to believe 
are untrue. They must only make ap¬ 
plications which they believe to be well 
founded. I think that this case will 
certainly serve a very useful purpose in 
bringing to the notice of legal practi¬ 
tioners, the majority of whom of course 
I feel sure do not require such a thing to 
be brought to their notice, that this is 
net a conduct which can be tolerated by 
the High Court. The punishment which 
in my opinion should be inflicted upon 
the pleader is that he be suspended from 
practice for a period of three months. 

Reilly, J.—I agree. 

Sundaram Chetty, J. —I agree. 

P.R.S./s.N. Order accordingly . 
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Tandalai, J. 

A. E. Iiannayya Chetty and otheri 
Petitioners. 

v. 

President, Union Board, Tirukoilur — 
Despondent. 

Criminal Revn. Cases Nos. 852, 853, 
896, 914 and 932 of 1929, Criminal Revn. 
Petns. Nos. 763, 764, 804, 821 and 839 
of 1929, Decided on 10th September 1930 
against judgments of Sub-divisional 

Magistrate, Tirukoilur. 

Madras Local Boards Act (1920), S. 3 (18) 
—“Public road” does not exclude road 
margin belonging to Government. 

There is nothing in the alteration of the 
language of the definition of public road in tho 
Act of 1920 to show that “public road” osclu- 
de9 a road margin belonging to the Govern¬ 
ment which might have been included in it 
under tho older Act. [P 426 C 1,2] 

N. S. Venkatarama Ayyar, B. So- 
viayya, C. Vasudcvan, V. L. Ethiraj , 
and N. Somasundaram — for Petitioners. 

S. Jagadisa Ayyar and R. Srinivasa 
Ayyai —for Respondent. 

Parakkat Govinda Menon —for the 

Crown. 

Order. —The petitioners in these cases 
are owners or occupiers of houses in the 
southern row of a street called South 
Car Street ’in Tirukoilur Union. They 
and some other house owners who have 
not applied to this Court were convicted 
by the Stationary Second Class Magis¬ 
trate, Tirukoilur, which conviction was 
affirmed on appeal to- the Sub-divisional 
Magistrate, Tirukoilur under S. 207 (l) 
(a), Local Boards' Act for failure to re¬ 
move encroachments into the street in 
front of their several premises consist¬ 
ing of thatchod roofs supported on posts 
planted in the ground. The common de¬ 
fence of all the petitioners was that the 
roofs were not encroachments because 
the strip of land occupied by them which 
is at the southern margin of the road 
was not part of the road but Government 
land under which there was a water 
channel called Thoppakulam channel 
covered by stone slabs laid across the 
top. This defence was rejected by both 
the Courts below who found that though 
tho Thoppukuiam channel which has 
been out of use for several years and the 
stone coverings to it belong to Govern¬ 
ment the surface is part of the road ac¬ 
cording to the definition in the Local 
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Boards Aob and vests in the Union 
Board. It was proved that the site of 
the channel was surveyed as part of the 
road in 1920 to which no objection was 
then taken by any of the adjacent house 
owners and that in 1915 when proceed¬ 
ings under the Land Encroaohment Act 
for levying penal assessment against the 
petitioner in Cr. R. C. 932 were taken the 
Collector while excusing the levy ordered 
by the Tahsildar and permitting the con¬ 
tinuance of the encroaching roof so long 
as the owner did not interfere with the 
.jrepairs of the channel made it quite 
clear which that petitioner admitted that 
the site belonged to Government liable 
to assessment under the Act. On these 
findings the petitioners were convicted 
and fined Rsi 25 each. 

In this Court the advocate for the 
petitioners has advanced the argument 
that the definition of public road in tho 
Gooal Boards Act 1920 is different from 
that of Public road in Act 6 of 
1900 which itself amended the original 
definition of street and public street in 
the Aob of 1884.^It was contended that 
the result of this change of definition is 
that though the site of the Thoppakulam 
channel with its covering may have been 
part of tho road or street according to 
the older definition yet the present defi¬ 
nition excludes it from the road as it has 
become the adjacent property’, belong¬ 
ing to Government. This is the main 
question in these cases. 

The present Local Boards Act came 
into force on 1st April 1921 till when tho 
former Act of 1884 as amonded in 1900 
was in force. According to Section 235 
of the Act of 1920 all property rights 
and interests of whatever kind owned 
by or vested in a Local Board as con¬ 
stituted under tho old Act, passed to tho 
corresponding Local Board constituted 

J“ der # * he n °w Act. If therefore the 
Mte of the Thoppakulam channel could 

nnl 1 ^°' Vn J t0 , hilV0 forra9d part of a 

. nd0r the ° ld Act ' ;t would 

undor th y f ° rtl A pait ° f the sa,ma road 

=i h ?> 0W Aot unlosa indaad there 

were somethma m tho now Aot (o. g„ the 

definition of public road) which Sices- 
aaiilyoxoludoa it therefrom in spite of 
b. A comparison of the old defini¬ 
tion of road and street with the new 
definition of public road does not support 
the petitioner s contention. Road in the 
Act of 1884 as amended in 1900 includes 
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any road’ street, square, court, alley or 
passage whether a thoroughfare or not 
over which the publio has a right of way 
together with the drains on either side 
and with tho land whether covered or 
not by any pavement verandah or other 
erection which lies on either side of the 
roadway up to the boundaries of the ad¬ 
jacent property whether that property 
be private property or property reserved 
by Government for other purposes and 
also includes the roadway over any 
public bridge or cause way. 

,< Public r pad ’ in the same Act means: 

any road which is now vested in a Local 
Board or which may hereafter bo made at the 
cost of the Local Fund or which may hereafter 
bo declared under S. 53 to bo a public road.” 

The idea contained in tho above defini¬ 
tion of including in a road the marginal 
land between the roadway and tho adja¬ 
cent property was continued from the 
still oldor definition of street in tho Act 
of 1884 as originally passed as 

‘any road, stroot, square, court, allev, or pas¬ 
sage, whether a thoroughfare, or uot over which 
the public have a right of way, together with 
the land (not boing private property) whether 
covered or uot ty any pavement, verandah, or 
other erection, wh ch lies botweon the roadway 
and the main wall of any house adjacent there¬ 
to and also tho roadway over any public brideo 
or cause way.” 

SimiUHy public street in the Aot of 
1884 as originally passed meant 

any street which now is a public street -or mav 
hereafter bo doclared to be a public street in 
manner hereinafter providod.” 

In the Act of 1920 

"public road” moans any stroot, road, square, 
court, alley, passage or riding pith, whether a 
thoroughfare or not; over which the public have 
a right of way and included 

(a) the roadway over any public bridge or 

cause* way, ’ 

(b) tho footway attached to any such read 
public bridgo or cause way; and 

(c) the drains attached to any such road 
public bridge or cause-way, and the land, whe¬ 
ther covered or not by any pavement, verandah 
or other structure, which lies on either side of 
tho roadway up to tho boundaries of the adjacent 
property, whether that property is privatp pro¬ 
perty or property belonging to Government.”. 

In the same Act 

‘private road” means any street, road, squaro, 
court, alloy, passage or riding path which is 
not a “public road” but does not include a path¬ 
way made by the owner of promises on his own 
land to secure access to, or tho convenient use 
of, such premises.” 

From the above it is clear that in the 
Acts of 1884 and the Amending Act of 
1900 there was no definition of private 
street or private road and that the word 
“street” in 1884 and “road” in 1900 
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were defined as connoting all tho attri¬ 
butes of a public street or road. The 
“public street” for which therefore there 
was no necessity for a fresh definition in 
1881 was declared to mean streets which 
were then or wore declared afterwards 
to be public. Similarly the substituted 
expression “public road” for which there 
was no necessity for a fresh definition in 
1900 was declared to mean roads which 
were then vested in tiio Local Board or 
were afterwards made at the cost of tho 
Local Fund or afterwards declared to be 
public. The amendments of 1920 were so 
far as tho present matter goes not of 
substance but of arrangemsnt and merely 
verbal. The definition of .‘public road” 
of 1920 corresponds to ‘‘street” in 1884 
and to that of “road” in 1900. Through 
all of them the same idea runs of a road 
or other way over which tho public have 
a right of way and all of them include 
the marginal spaces on either side bet¬ 
ween the actual roadway and the adja¬ 
cent property. It is only in describing 
the limit of the adjacent property that 
porno alteration of language has occurred. 
In 1881, the limit was described as the 
main wall of any adjacent house. This 
left out cases whore there was no house 
adjacent. Therefore in 1900 the limit 
was describe 1 a3 the boundary of the 
adjacent property whether it be private 
property or property reserved by Govern¬ 
ment for other purposes. This language 
seemed liable to the interpietation that 
unless Government property adjacent to 
road weie “reserved” for some othor pur¬ 
pose than a road, it would come within 
the definition of “road”. Of very 
few properties can it be properly said 
that they are reserved by the owner for 
any purpose. If they are Government 
property they may bo used for any pur¬ 
pose at tho pleasure of Government and 
previous reservation notwithstanding. 
Therefore, the definition was too wide 
and the limit of the adjacent property 
really illusory. This was corrected in 
1920 by omitting the words as to reseva- 
tion by Government” and wo have now as 
tho limit of a public road boundaries ot 
the adjacont property whether it be pri¬ 
vate property or Government property. 

There is nothing in the alteration of 
the language of tho definition of public 
road in the Act of 1920 which supports 
■the petitioner’s argument that it excludes 
a road margin belonging to the Govern¬ 


ment which might havo been included 
in it under the older Act. Under both 
Acts the road question is whether the 
disputed Government property is really 
only adjacent to the road and not a part 
of the road in the sense of being used or 
treated or intended to be used or treated 
as part of the road. So far as the pre¬ 
sent cases are concerned the findings of 
the Courts leave no room for doubt in the 
matter. The Thoppakulam channel 
which has for many years been out of 
use and which runs underground along 
the southern margin of the South Street 
is undoubtedly Government property. In 
1915 the petitioner in 932 was assessed 
to penal assessment under the Land 
Encroachment Act for keeping tho over¬ 
hanging roof. The collector excused the 
assessment aud allowed the roof to re¬ 
main but on condition that the owner 
did not interfere with tho repairs to the 
channel. By S. 2 (2), Land Encroach¬ 
ment Act, all public roads, streets vested 
in a local authority are Government pro¬ 
perty within tho meaning of that sec¬ 
tion. By the proviso to S. 3 payment of 
penal assessment does not confer any 
rignt of occupancy in the unauthorized 
occupant. Nor can tho fact that the 
Collector did not then consider it neces¬ 
sary to levy the assessment or to evict 
the occupant affect in any manner his 
liability to action under Ss. 98 and 98-A, 
Local Boards Act (1884) as amended in 
1900 which was then in force. In May 
1920 the street in question was surveyed. 

In the survey plan the .Thoppakulam 
channel is not separately demarcated as 
different Government property but is in¬ 
cluded in the width of the street. No 
question or objection was raised by 
Government or‘anyone else as to this 

and it is idle for petitioners now to con¬ 
tend that the width of the road does not 
include the width of the channel and 
that the latter is a separate property 
adjacent to but not forming part of the 
road. I have no doubt that on the evi¬ 
dence before the lower Courts they were 
right in concluding that the space over 
which the petitioners have erected the 
roofs is part of a public road and that 
the roofs were therefore encroachments. 
The petitions are dismissed. 

P.R.s./s.N. Petitions dismissed. 
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Beasley, C. J. and Cornish, J. 

Raman Koravan and others —Accused 
—’Appellants. 

v. 

Emperor —Opposite Tarty. 

Criminal Appeal No. 470 of 1930 and 
Criminal Ref. No. 6 of 1930, Decided on 
20Hi November 1930, against order of 
Addl. Sees. Judge, Coimbatore, in Case 
No. 79 of 1930. 

(a) Criminal P. C. (1898), S. 297—D acoity 
—Judge not pointing out to jury that theft 
becomes robbery only when violence is used 
for committing theft—This is misdirection. 

It is essemjiil th.it tho jury should be directed 
th it thoft only becomes robbery when it is 
shown that ia the course of committing theft 
and for tho purpose of committing theft vio¬ 
lence is used. Where tho Court omits to men¬ 
tion this very essential point ho makes his 
charge to the jury very bid on that point and 
it amounts to misdirection: Mad. Cr. Appeals 
Nos. IG9 and 188 of 1930; 38 I. C. 730; 5 C \V 
N. 372 and G C. W. N. 72, Ref. [L> 128 C 1] 

❖ (b) Criminal P. C. (1838), S. 297- 
Charge of • dacoity—Charge against named 
persons—Sometimes verdict of acquittal of 
some and conviction of rest making number 
convicted below five—Jury must be warned 
of this and its consequent effect. 

When jury have before them a charge of da- 
coity viz. in cases whore tho charge is as against 
named persons, the jury often return a verdict 
acquitting sorao of them and convicting others 
and the number of those convicted falls below 
five. In such cases it should bo pointed out to 
the jury what tho effect of that verdict is. Thus 
th • number of the convicted being less than five 
unless the jury aro of opinion that in addition 'o 
the acquitlod persons, there were other persons 
conoeruod not before the Court, tho verdict of 
couviction of less than five persons of tho 
offence oanuot stand. Therefore the jury must 
bo told that thov must hive duo regard to tho 
fact that they have acquitted a certain number 
of porsons reducing the number to below five 
and that they must be satisfied before convic¬ 
ting any number short of five that they wero 
acting conjointly with persons not Hia-jrofi in 
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K. N. Oanapathi —for the Crown. 

Beasley, C. J. In the Court below 
seven accused wero charged with tho 
offence of dacoity. and another, accused 
o was charged with dishonestly receiving 
stolen property under S. 412, I. P. C. 
The jury convicted accused 1, 2, 6 and 7 
and accused 1, 2 and 7 of dacoity and tho 
6th of receiving stolen property. Accused 
3,4, 5 and 8 were found “not guilty.” Tho 
learned Sessions Judge accepted the ver¬ 
dict of tho jury in regard to accused 8 and 
acquitted him. In respect of tho convic¬ 


tion of accused 1, 2 and 7 of dacoity, ho 
sentenced accused 1 and 2 to five years' 
rigorous imprisonment each and accused 
7 to four years’ rigorous imprisonment. 
The jury having acquitted accused 3, 4 
and 5 of the offence of dacoity, tho 
learned Sessions Judge was dissatisfied 
with that acquittal and has referred tho 
case to the High Court on the ground 
that the verdict of acquittal of those ac¬ 
cused is perverse and that they should 
have convicted them of the offence of 
dacoity with which they wero charged. 

Tho occurrence took place on 27th 
March last. On that day P. Ws. 1 to 6 
wore returning from Shandy at Erode in 
the cart of P. W. 7. There were four 
carts going along the road and the last 
cart of the four was tho object of attack 
by some persons after the carts had rea¬ 
ched a place about 12 miles away from 
Erode. According to the prosecution case, 
about ton / persons attacked tho carts 
threw stones and beat tho bandy man 
P. W. 7 and some of tho prosecution 
witnesses. They then took some purses 
containing money, somo cloth bundles 
and a bag of paddy from the cart. They 
then made off because the occupants of 
tho other three carts came to the spot. 
The case against tho accused in tho 
Court below rested on the evidence of 
identification of tho accused as being tho 
persons who wore present, on that of tho 
approver P. W. 12 who gave evidence 
with regird to tho offence and his asso¬ 
ciation with some of the accused and on 
the evidence that accused 1, 2 and 7 
were shown to have been in possession 
of property proved to have been stolen 
under the following circumstancos: Tho 
house of accused 1 and 2 were searched 
and with rogard to accused 7 he gave in¬ 
formation about where some of the stolen 
property lay hidden and as a result of 
the information given, articles identi¬ 
fied a9 the articles which had been stolen 
were there found. There was plenty of 
evidence to connect tho other accused 
in the case with the offence of dacoity 
but as before mentioned, the jury ac¬ 
quitted them and the loarnod Sessions 
Judge is of the opinion that they did so 
because the evidence against them was 
mainly that of an approver and they had 
not been shown to have been in-posso6sion 
of recently stolen property as accused 
1, 2 and 7 had and that the jury wore pre¬ 
pared to convict of the offence only those 


428 Madras 


1931 


m possesion of stolen property or who 
were able to show the police the place 
where the stolon property lay hidden. He 
'.s of the opinion that there is plenty of 
evidence in the ease which clearly con¬ 
nects the other accused with the offence 
of dacoity and that is how the caso 
comes before us. One difficulty of course 
tn the way of the learned Sessions Judge 
was that the jury only found three of 
the accused guilty of dacoity and this 
was not a case where the charge against 
the accused was of having committed 
dacoity with named persons and other 
unknown persons and the effect of the 
jury’s verdict without any explanation 
was that only three persons had been 
present and had taken part in a theft 
during the course of which violence 
was used and therefore there was 
this difficulty that if the acquittal of 
the other four was correct, then dearly 
these three convicted persons could not 
be convicted of dacoity because there is 
no proof that they had committed the 
offence of theft with violence with two 
or more persons which would bring up 
the number to five required by the sec- 
cion. However we are not here at pre¬ 
sent concerned with that point but with 
the charge to the jury of the learned 
Sessions Judge and it has been very 
fairly pointed out to us by the learned 
Public Prosecutor that there is a defect 
in his charge to the jury where he sots 
out the law on dacoity, namely, its defi¬ 
nition. He says as follows; 

“Dacoity is robberry conjointly committed by 
ftvo or moro porsons; robbery is an aggravated 
form of theft; thoft becomes robbery if force is 
used in committing the theft or in carryiug 
aw*y the property obtained by theft.” 

Then he goes on to define what theft 
is. The learned Sessions Judge does not 
point out to the jury that it is neoessary 
not only that force should be used during 
the commission of the theft but that it 
must be used for the purpose of com- 
imitting the theft. As has boon pointed 
out by this Court and by the Calcutta 
High Court, it is essential that the jury 
should be directed that theft only be¬ 
comes robery when it is shown that in 
the course of committing theft and for 
the purpose of committing theft, violence 
is used and in my opinion the omission 
of the learned Sessions Judge to point 
out that very important essential makes 
ihis charge to the jury bad on that point. 


and that it amounts to misdirection. This 
question was considered by a Bench of 
this Court of which I was a member in 
Criminal Appeals Nos. 169 and 183 of 
1930. In that caso the Assistant Sessions 
Judge in his charge to the jury defined 

the offence of robbery as follows: 

“When in committing the theft or in carry¬ 
ing away property, a person voluntarily causes 
hurt or wrongful restraint, the offence amounts 
to robbery,” 

and we held that that amounted to a 
misdirection because on the authority of 
this High Court and the Calcutta High 
Court the omission to state that 
violence must be nsed for the purpose of 
committing the theft was one which 
amounted to a misdirection. That is what 
the learned Sessions Judge has done in 
this case. The other cases upon the 
point are Karuppa Goundan v. Emperor 
(l) a decision of Spencer and Napier, JJ. 
and also Otaruddi Manjhi v. Ealifuddi 
Manjlii (2) .and King Emperor v. Jfa- 
thura Thakur (3). As there is a mis¬ 
direction in this case with regard to 
what constitutes the offence of dacoity 
clearly the accused cannot be convicted 
of that offence. There is cloar evidence 
that they were guilty however of the 
offence of theft. The offence of theft 
was quite correctly stated to the jury 
and there is ample evidence to ‘show that 
the three convicted accused persons were 
guilty of that offence. They have filed 
jail appeals and therefore it is necessary 
to say whether there was any misdirec¬ 
tion by the learned Sessions Judge with 
regard to the facts of the case. There 
was not. There is clear evidence that 
accused l’s house on being searched con¬ 
tained a saree identified to be one of the 
stolen artioles, that accused 2’s house on 
being searched was found to have in it 
M. O. 80 another article proved to have 
been stolen and that accused 7 pointed 
out to a place where were discovered 
several articles identified a3 stolen pro¬ 
perty. Under these circumstauces there 
was no misdirection by the learned Ses¬ 
sions Judge with regard to the evidence 
against those persons and there was 
ample evidence upon which they could be 
convicted of theft. As it was they were 
on a misdirection convicted of dacoity. 
But it is open to us to convict them hero 
of the offence of theft and there being 

(1) [1917J 18 Cr. L. J. 319=38 1. 0. 730. 

(9) fl901] 5 C. W. N. 372. 

(3) [1902] 6 O. W. N. 72. 
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ample evidenoe wifch regard to the com¬ 
mission of that offence and no misdirec¬ 
tion by the learnei Sessions Judge upon 
the point, there must be substituted 
for the conviction of dacoity a con- 
viotion of the offence of simple theft. 
The theft was accompanied by some 
amount of violence and therefore 
we see no reason for treating this 
as anything but a serious offence and 
under these circumstances they must be 
sentenced in respect of the offence of 
theft to three years’ rigorous imprison¬ 
ment. The disposal of the question of 
misdirection as regards the law relating 
to the offence of dacoity makes it un¬ 
necessary for us to consider any further 
the reference to us by the learned Ses¬ 
sions Judge. If there had been a 
proper dir action with regard to da¬ 
coity and we had been able to 
find that the verdict of the jury with 
regard to the other accused persons was 
perverse, the voriict of acquittal with 
regard to those persons would have to be 
set aside; but as the direction was wrong 
in law on the question of dacoity, we 
cannot go into the further question of 
dacoity; we cannot go into the further 
question as to whether or not the ac¬ 
quittal of accused 3 was or was not 
correct. 
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with unknown persons; had they been so, 
the difficulty would not have arisen be¬ 
cause it was open to the jury to find that 
the three persons whom they did con-1 
vict were acting conjointly with' two or I 
more persons other than the named per¬ 
sons. But that was not the charge here 
and it is very important when such a 
situation as this arises that the jury 
should be told when they do return such 
a verdict that they must have due regard 
to the fact that they have acquitted a 
certain number of persons reducing the 
number to below five and that they 
must be satisfied before convicting any 
number short of five that they were act¬ 
ing conjointly with persons not charged 
in the case. 

The result is that the conviction of ac¬ 
cused 1, 2 and 7 of the offence of dacoity 
is altered to a conviction of theft and 
that the sentence passed upon them is 
reduced to one of three years’ rigorous 
imprisonment each. Accused 3, 4 and 5 
must be acquitted and are directed to 
be set at liberty. 

P.R.S./b.V. Conviction altered. 

Sentence reduced . 
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I think I ought to mention one 
matter, because it is a matter which 
frequently arises when jury have before 
them a charge of dacoity, viz., in oases 
where the oharge is as against named 
persons, the jury often return a verdict 
acquitting some of them and convicting 
,the others and the number of those oont 
victed falls below five. In such cases it 
should be pointed out to the jury what 
the effect of that verdict is. For instance 
suppose nine persons are charged with 
the offence of dacoity and five of thorn 
are aoquitted by the jury and four con- 
vioted. The number of those convicted 

H?lf e J 0Ur » Dd . DOt five - ifc is essential 
that the attont.on of tho jury should be 

direoted to the effect of that verdict. Aa 
(five persons have not been convicted of 
of daooity, unles the jury are of the opi- 

nl< ?“ ln addltlon to the five ac¬ 

quitted there were other persons concer¬ 
ned not before the Court, clearly the 
verdict of conviction of the four persona 
of the offence oannot possibly stand. In 
this case the acoused were not charged 
with having committed dacoity together 


Jackson, J. 

M, Muthukumara Pillai —Accused 9 
—-Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Nos. 956 and 957 of 
1930 and Criminal Revn. Petns. Nos 
884 and 885 of 1930, Deoided on 6tb 
February 1931, against orders of Joint 
Magistrate, Kumbakonam, D/- 4th De- 
oember 1930. 

Criminal P. C. (1898), S. 202—Report o* 
police under S. 202 is part of record. 

The roport of the police under S. 202 is 
part of the record and there seems no reason to 
refuse oopy: 14 Cal. 141, Foil. [P 429 C 2J 

V. Bathnam —for Petitioner. 

Public Prosecutor —for the Crown. 

Order. The report of the police under 
S. 202, Criminal P. C., is part of the re¬ 
cord as observed in Baidya Nath Singh 
v. Muspratt (l) and there seems no reason 
to refuse copy. Copy of list of witnesses 
also should be given. It is ordered ac¬ 
cordingly. As regards other documents 
this Court cannot decide their relevance; • 

(1) 118S7] 14 Cal. 141. " 
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and petitioner must abide his remedy, 
if at all, by appeal. 

l’.R.S./v.s. Order accordingly. 
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Beasley, C. J. and Walsh, J. 
Krishnama Naicken and another —Ap¬ 
pellants. 

v. 

Emperor —Opposito Party. 

Referred Trial No. 88 of 1930 and 
Criminal Appeal No. 349 of 1930, De¬ 
cided on 2nd October 1930, referred by 

Addl. Sess. Judge, Coimbatore. 

(a) Evidence Act (1872), S. 32 Fact that 
statement of dying man recorded by another 
is read over and signed by deponent only 
makes its evidentiary value stronger. 

Whether the statement made by a dying man 
and recorded by anothor is read over to him or 
not or whether it is signed by him, makes no 
difference, and the fact that it has been retd 
over and signed by the deponent only m.k*Its 
evidentiary value strouger : 49 Cal. 

(b) Evidence Act (1872), S. 160-.Y record¬ 
ing .Ulement of deceased-!St..tement no, 
reed over nor .igned by dece.5ed-Staten.ent 
recorded in April-Y required to give ev.- 

dence not till July Y ju.t putting in state¬ 
ment recorded by him a. correct account of 
"hat deceased had jtated-St.tement ad¬ 
mitted in evidence-On appeal object..™ 
railed that it was wrongly admitted inas¬ 
much as X did not use it to refresh hi. 
memory nor did he attempt from recollection 
to reproduce words used by deceased—State¬ 
ment held to be rightly admitted as under 
*uch circumstances statement should be 
treated as if the witness had prefaced it by 
stating categorically that he could not re- 
member what deceased said—Evidence Act 

<1872), S. 32. ...... 

A Sub-Assistant Surgeon recorded the state¬ 
ment made by the deceased just before his death. 
The rooordocl statement however was neither 
road over to tho docoased nor did it bear his 
■signature. It was recordod in April, but the 
Sub-Assistant Surgeon was called upon to give 
ovidence in the Sessions Court not till July. In 
the Sessions Court lie just put in the recorded 
statement which was admitted in ovidence. On 
appeal it was objected that the statement was 
wrongly admitted inasmuch as tho witness did 
not use it to refresh his memory nor did ho at¬ 
tempt from recollection to reproduce the words 

used by the accused. Ci . 

Held : that under the circumstances the Sub- 

Assistant Surgeon was entitled to put m 810 
statement recorded by him as a correct record of 
what the deceased said at tho time J and the 

AB tr fl ^he e Srm^ h louia^TSe^ , if 

tSnVitness had prefaced it by stating categori- 

T hi r 

deceased said . J ' , a , r ; n-/ Qn . 

8 Cal. 211, not Appr. J 8b Cal. boy, nel. on. , 


G7 I . C. 577, Discussed and Dist. 

[P 434 C 2, P 435 C 1] 

(c) Penal Code (1860), S. 300 — Sudden 
provocation. 

The plea of grave and sudden provocation is 
one which it is for the accused to make out. 

[P 43G C 1] 

George Joseph —for .Appellants. 

Acting Public Prosecutor — for the 
Crown. 

Beasley, C. J.—The two appellants, 
accused 1 and 2 in the Court below, were 
charged with the murder of Krishnama 
Naicken early in the morning of 2nd 
April 1930 at a place called Peedampalli. 
They were both convicted of the offence 
and appellant 1 was sentenced to death 
and appellant 9 to transportation for life. 
A great many difficulties have been raised 
in this appeal by Mr. Joseph in the course 
of his elaborate argument on behalf of 
the appellants, but really the case pre¬ 
sents very little difficulty. , 

The prosecution case is that two days 
before the crime was committed, ac¬ 
cused 1 quarrelled with P. W. 11, a Palla, 
and pursued him into the garden of 
P. W. 10, the father of the dec3asod. 
Nothing further happened then. On the 
next day accused 1 renewed the quarrel 
and P. W. 11 once more went to the 
garden of P. W. 10. Here the deceased 
took the part of P. W. 11 and attempted 
to strike accused 1 and there appears to 
have been a scuffle. Accused 1 went 
away threatening to cut the deceased to 
pieces for his interference on behalf of the 
Palla, P. W. 11. Then it is allege! that 
the wife of accused 1 was being ill-treated 
by him and had decided to leave him and 
wanted the help of the deceased as escort 
for her journey, and asked the deceased 
to help her on tho Tuesday morning 1 . 0 ., 
the day before the deceased was mur¬ 
dered. Nothing was done however until 
the early morning of Wednesday, 2nd 
April when the deceased was aroused by 
accused l’s wife and asked to accompany 
her on her journey. This was at about 
cock-crow time and the deceased who 
was living in another part of the same 
house as that occupied by accused 1, hie 
wife and his brother-in-law, left the 
house with accused 2 and the wife of ac¬ 
cused 1 to escort her to a village named 
Pappampatti. According to the evidence 
of P. W. 5, the widow of the deceased, 
accused Vs wife said that her husband 
was ill-treating her and asked the de¬ 
ceased to escort her as far as Pappam- 
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patti ; and accused 2 was standing a few tended to him. At first the deceased's 
yards o.T at the time. She attempted to injuries did not appoar to bo serious, bub 
dissuide the deceased from going. He at 10-30 p. m. he suddenly got worse and 
however sot o°f with accused 1 s wife and as there was no time to send for a Magis- 
accused 2. After they had gone about a trate, P. W. 1 took a statement from the 
mile, and had retched a pillam on the deceased, Ex. B, which ho recorded, and 
way, accused 1 cirae on the scene and at- the injured man died at about midnight, 
tacked the deceased with a billhook and In the meantime a requisition had been 
thereupon the deceased struck accused 1 sent to the police by P. W. 1, and the 
with his stick. This stick was wrested Hoad Constable P. W. 13 saw tho injured 
from him by accused 2 and he was then man who gave him an account of tho 
beiten and stabbed. P. Ws. 2 and 3 occurrence. The Village Munsif, P. W. 12, 
who area master anl servant were sleep- sent of his reports to the polico and to 
ing in a shed in a garden not far oil at the Magistrate, and, if tho stabbing and 
this time, the shed being a quarter of a tho beating of tho deceased took place 
mile fro.n the spot where the stabbing of shortly before dawn, then we are of the 
the deceased took place. P. W. 3 had opinion that there was no undue delay 
gone out at the request of l 5 . W. 2 to in sending otf those reports. P. Ws. 2, 
foed the cattle, and both of them heard 3, 5, 8 and 9 were examined on the same 
cries coming from the spot where the morning, but as P. W. 10, the father of 
deceased was, and ran to the scene. In the deceived, could not he found he was 
orler to get there they had to cross a nob examined until two or three days 
bund on the top of which there wis a later by tho Circle Inspector. P. W. 4, 
quantity of prickly poir. This bund and the wife of accused 1, was also examined 
the prickly pear were of sufficient height three days laier. 

to prevent P. Ws. 2 and 3 from seeing Tne inquest was held by P. W. 14 
anything that was happening on the other and the post-mortem was conducted 
side of it and they do not pretend that by P. W. 6. The injuries sustained by 
they saw anything at all until they had the docoased were eight punctured and 
mounted the bund and wore going to the incised wounds on the head, arms and 
other aid i of it when they saw both the right leg; and both the bones in the 
accused running oil. right forearm wore fractured and the 

They say that they attempted to left ankle was broken ; so that it is 

pursue them, bub that as they were cleai that this unfortunate man was 

threatened with the bill hook they brutally beaten. According to P. W. 6 
desisted and wont to the scene of death was duo to shook and haemorrhage 

the occurrence where tho deceased was of brain cause! by those injuries. Ac- 

crying out for help. They found tho de- cusod 1 also received an injury because, 
ceased lying injured in the pallun, and on examination by P. W. 6, he was found 
he told them what had happened; hov he to be suffering from a contuse 1 wound on 
had been beaten and stabbed by both tho the left side of the forehead. P. W. 4 
accused. P. W. 2 directed P. W. 3 to go gave no evidonce-in-chief useful to the 
an £ inform the unolos of the deceased prosecution at tho Sessions trial ind was 
whilst he remained with tho injured man. allowod to be treated as hostile; and 
Iho u,noles of the deceased are P. Ws. 8 having regard to tho faot thit sie is the 
an-i y, and they were at this time work- wife of accused l, there is nothing singu- 
| n ° ln /T® 11 ’ garden quite close to the lar in the attitude taken up by her 

S ° p wTf 8 ?, and th0 fcvvo ac ' afc fch e Sessions trial. Of course according 
i * , *', o°^hem w bat had to the prosecution case she was the only 

tnULbf * ’ Vv 80 . n ^ ^ > \^* 9 at once eyewitness of tho oco irrenoe. She was 

a , a re P 0r k 1° the Village Munsif, also hostile in the com nitting Magis- 
i , 10 t 1 ?? 90 , W0n k ths scene whore trate’s Court. The deceased also gave 
p \X7 U <J u 0 d 000a, S 0 d lying injured with an account of tho allair to his wife, 
p* w ' Q ! 1 ? u lt j* l k 0 deceased told P. W. 5, after she had come on the scone 

happened. He was of tho occurrence and, as before raen- 
thon put into a cart and taken to tho tioned, to P. Ws. 2, 3 and 8 and tho 
vi age and from there was taken in a Head Constable. In all theso accounts 
p° ° r car to the Sulur dispensary where he named tiie two accused as his assail- 
. W. 1, the Sub-Assistant Surgeon, at- ants. Reference has beon made to tho 
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statement of the deceased recorded by the 

Sub-Assistant Surgeon, P. W. 1. That is 

Ex. B. It is very brief and is as follows: 

“One Krishnama Naicken, son of Velappa 
Naicken of Pcedampalli assisted by liis brother- 
in-law, assaulted me with koduval, stick, etc., 
this early morning at tbout 4-30 a. m. I was 
decoyed by accused Krishnama Naicken’s wife 
on plea of helping her from being brutally as¬ 
saulted by her liausband. I believing this to bo 
true went to a pallam near Naliama Naicken’s 
garden. The accused’s brother-in-law caught 
hold of my tuft and the accused cut me with a 
koduval on my head. 1 fell down and both 
assaulted me with koduval and stick. I cried 
out and then the neighbours came and took mo 
to this dispensary. There was no one else 
present at the time I was assaulted except the 
above three persons.” 

To P. \Vs. 2, 3, 5, 8 and 13 deceased 
stated that lie was attacked by accused 1, 
that he boat accused 1 with his stick and 
that accused 2 wrested the stick from him 
and beat him. In Ex. B he does nob 
mention that ho beat accused 1 with his 
stick. Ex. B was not road over to the 
deceased nor does it bear his signatuie. 
In the Sessions Court objection was taken 
to the admissibility of Ex. B. P. W. 1 
had stated that he questioned the de¬ 
ceased in Tamil and recorded the state¬ 
ment in English, whereupon objection 
was taken by the pleaders for the appel¬ 
lants. Ex. B was however admitted and 
the learned Sessions Judge has made a 
note that the accused’s pleaders were 
offered the opportunity of testing the 
witness in Tamil by reading him a short 
piece of Tamil, but they declined the 
offer. Ex. B is attested by P. W. l’s 
compounder who was present throughout 
the whole of the declaration. 

In his judgment the learned Sessions 
Judge, in dealing with Ex. B, states 
that “it has been attacked, but I see no 
reason to doubt its genuineness.” That 
is the only reference he makes to that 
document on the question of its admis¬ 
sibility. It appears therefore that the 
only objection taken to th<J document by 
the appellants’ pleaders was that it was 
not a correct record of what the deceased 
stated. Here however Mr. Joseph has 
contended that Ex. B is inadmissible. 
His argument is that as it was not 
actually written by the deceased, but was 
written by somebody else and was not 
read over to him after it had been so 
written, and does not bear the signature 
of the deceased, it is not a written state¬ 
ment within the provisions of S. 32, 
Evidence Aot, and is therefore inadmis¬ 


sible as a written statement of the de¬ 
ceased. He agrees that if such a state¬ 
ment is read over to the deceased and 
agreed to be correct, or is signed by the 
deceased, then there can be no question 
about its admissibility in evidence pro¬ 
vided the person who wrote it, is put in 
the witness box to state that ho wrote 
it. He relies on what P. W. 1 stated iD 
the Sessions Court, namely : 

“As I found his condition to be bad I took a 
dying declaration from the deceased at 10-30 
p. m. and I recorded correctly what ho told me 
It is Ex. B. I did not take his signature as his 
right arm was fractured.” 

His contention is that this not being 
the written statement of the deceased 
or recorded by some one else in com¬ 
pliance with the necessary formalities, 
the only evidence of whatthe deceased 
said can be that of witnesses who state 
from memory what it was they heard 
the deceased say. He agrees that those 
witnesses can be allowed to refresh their 
memories by reference to any writing 
made by themselves at the time of tho 
transaction that is provided for by 
S. 159, Evidence Act, and he contends that 
that is not what P. W. 1 did in this 
case and that he did not state anything 
from memory, but merely put in Ex. B. 
Mr. Joseph agrees that he would not 
be able to take any exception to the 
evidence of P. W. 1 if that witness had 
said that he did not remember the actual 
words of the deceased and had been 
allowed by the Court to refresh his 
memory. His objection of course is 
purely technical and it is obvious that 
witnesses, who depose to something 
they heard an injured man say with 
regard to those injuries shortly before 
death purely from recollection, are 
not likely to be so accurate as a 
record made of the statement at the 
time. The evidence which is likely to 
be less accurate is clearly admissible, 
but when evidence which is more likely 
to be accurate is tendered, according 
to Mr. Joseph, it is inadmissible. He 
has referred to some cases which accord¬ 
ing to him support his argument and 
render Ex. B inadmissible. One of these 
ia Empress v. Samiruddin (l). There 
it was decided that the dying statement 
of a deoeased person must be taken in 
the presence of the accused, that if not 
so taken the writing cannot be admitted 


(1) [1882J 8 Oal. 211=10 0. L. R. 11. 
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to prove the statement made and that 
the statement may be proved in the 
ordinary way by a person who heard it, 
and the writing may be used for the 
purpose of refreshing the witnesses 
memory. On p. 213 the matter is thus 
deilt with in the judgment of Pontifex 
and Field, J,J. : 

‘ Tho pieoi of evidence to which this observa- 
tlon re, !Uos is tho dying statement of tho de¬ 
ceased Ltbir All. 'l'h s was recorded by tho 
I epnty Magistr te ns a deposition ; but it does 
not ap, ear that Babir Ali was examined in tho 

presence of the accused Simiruddiu; a id unless 
he were so examined by the Deputy Micisirtto 
exercising judic. il jurisdiction, the writin- 
made » y such M igistrito could not bo admitted 
to prove the statement made by the decerned 
Jim 6tueme.it must hivo been proved in tho 
ou in 'i-y way by a person who heard it made. 

Provo it V« U m* ? a »i Blrate had »*een called to 
w.th t ^ •'? ,ghc h J v ® ^freshed his memory 

w l wr,t n 6 made by himself at the time 

This is relied upon Mr. Joseph as an 
authority in his favour because he 
argues that P. W. 1 did not use the writ 

mfr \t°' r -?e h h ' 9 me ' nor y. but meroly 
put it in without any attempt to refresh 

his memory or without having attemp. 
tod to reproduce from his own recollec¬ 
tion the words used by tho deceased. 
Another cise referred to hv him is 
Kuhj Lai V. Emperor (2). The hoad- 
note of that oase is as follows: 

Witnesses should not be allowed to prove 
a dying declar ation as if it were a enhat^tirn 
piece of evidonco in tho case. Tho rclovint 
fact to bo p.ovod is the statement nude bv a 
docoasod ^'Pon admissible tinder 8.32, Evi- 
denco Act and that st atement is not the docu- 
ment made by the Magistrate, but tho verbal 
state mo nt made by tho deceased person The 
only way of proving a dying d cell rati™ is by 
the ovidcncc of some witness who herd R 
made, tho witness being at liberty to refresh 
his memory by referring to tho note made by 
him or read over by him at or about the time 
tho statement was made.” 

But it would appear from the judg¬ 
ment on p. 580 that the ai-umont 

person! r ® 00 > )tion of the evidence of 
E£ n f r - - “ e= 

£%r&n 7ro 
cross-exam,nation, the defect in /he 

were taken down did not 8 doetro“r 
value. In that case both tb© y Sub- 

wen t into 

(2) 11022] 07 J, o. 577=2J Or. 1,777417 " 
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the witness box It is a very different 
thing when it is sought to put in a state- 
ment by ilsolf without calling tho person 
to whom it was m tdo to give evidence. 
Empress v. Samir addin (1) was dissented 
from by Spencer and Phillips, 
in hire Karuppan Sami an (3), ’where 
it was held that it was not nocessary, 
in order to make a dying declaration 
admissible in ovidenco, that tho Magis¬ 
trate who rocorded it be examined a°a a 
witness in the case. In tho course of 
the judg nent it is stated: 

“His conceded taat a.i on] statement of a 
deceased person ns to the cause of his death 
if m.do in tho absenco of ho accused, may b* 
proved by anyone who hoard it made as well 
as oy the person who recorded it . . . 

Th .t ia euttieient for tho uuooso of tho cisV 
as Ex. I) h is been proved by the Sub-As-istant 
burgeou who herd .ho statement being made 
and signed it. With all due deterenec we are 
unable to follow the learned Jud t o who decided 
Empress v. ba»nrn<hli,i (l) and Kino- Km per or 
v. Mathura Thahur (4), when they sav that 
the only way of p.ovii g such a statement is 
by cilling a person who heard it made and 
permitting him to refresh his memory from 
the writing under S. 150. Evidence Act. 
Whether they are treated as written statements 
ol deceased persons or written recctd of verbal 
Btitemenisi 8. 32 < 1> allows djing declara¬ 
tions which hayo beon reduced to writing to be 
admitted as relevant facts. They thus become 
substantive evidonco of the circura-t ncea lead- 

II 6 n.!°nMt ,0C i fil8 L d person’s do.th when the 
cause of the death is in question. A state¬ 
ment t-ken in the absence of tho accused from 

. ,ho Prcsecntion is described as a 
deposition’ in 8. 612, Criminal 1\ C., but 
Ss io/ and lo8, Evidonco Act, show that if it 
sitisOcs tho conditions of S. ?2. it is nover- 

whifbL a ti! tnte K m0nt ’ and ao 8Uch is relevant 
whether tho absenc of the witness is c.used 

b> his death or by eorno other cause which 

mikes him incapable of givmg evidence in 

tiers , ii. 

Mr. Ganapathi, tho learned Acting 
1 ub]io Prosecutor, contends that whether 
tho statement recorded is road over 
or not or whether it is signed, makes 
no d i tl ere nee and that the fact that it 
has been ro.d ovor and signed hv the 
deponent only makes its evidentiary 
value stronger, and with this contention' 
wo ontiroly agree. Wo were referred! 
by Mr. Ganapathi to Empreor v. lial- 
ramdas (5), at p. 303 (of 49 Cal.) whoro 
it is stated: 

“An objection has been taken that as the 
Assistant Surgeon neither himself recorded the 
statement nor road it at the time when it was 
mide, he could not refresh his memory by ro- 

W ■ lUl&i lt» Or L. 117769=81 1. O. 359 

(4) [ 1 y0*21 G C. W. N. 72. 

(5) A. 1. R. 1022 Cal. 382=71 I. C G$ 5 —o A 
Cr. L. J. 221=40 Cftl. 358. 
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ference to that statement under S. 159, Evi¬ 
dence Act. L»ut wo hold that the evidence 
that the deceased used tho words contained in 
the statement given l>y the witness w.io can 
speak to those words by refreshing his memory 
is net tho only way iu which the statement 
of tho deceased person can bo proved. If the 
witness who heard that statement made swears 
that tho written statement, correctly repro¬ 
duces tho words used by the deceased, this is 
sufficient to prove that the docoased did use 
tho words contained in that statement. Here 
tho important part of the evidenco is that the 
dying declaration wis recorded in tho presence 
of a witness and was admitted by tho deceased 
to bo correct. This wo think is sufficient. 
Our view is supported by the case of Gouridn s 
Nama'ridra v. Empsror (6). There the written 
petition of complaiut, which containoi the 
statement made by the deceased person as to 
tho cause of his death, was admitted in evi¬ 
dence ou being proved by the mukhtcir’s 
mohurrir, who had prepared it under personal 
instructions, aod who deposed that the deceased 
. mado the statement to him which was cor- 
rocth recorded in the petition.” 

The case of Gouridas Namasudra y. 
Emperor (6) was not dissented from in 
this judgment because in the opinion of 
the Court the evidence of the Assistant 
Surgeon fulfilled the test laid down in 
that case. This case decides that any 
body who has heard the deceased make 
a statement which has been recorded can 
give evidence of it either bv refreshing 
his momory or from recollection without 
it. This however does not quite meet 
the point of Mr Joseph whose conten¬ 
tion is that P. W. 1 neither refreshed his 
memory nor attempted from recolloction 
to reproduce the words used by the de 
ceased. But upon this point Pariah 
Singh v. Emperor (7) is against him. In 
that a cise head constable produced a 
do ument which purported to be the re¬ 
cord o f a statement made by a dying per¬ 
son. and stated that he had recorded the 
Statement correctly as contained in the 
document, and that the deceased was in 
his senses at tho time, butdil not repeat 
in his o vn words what the deceased had 
jsaid; and it was hold that inasmuch as 
the surroundin’ circumstances, and more 
^especially the length of the period which 
.interevened between the rocording of 
the statement and the trial of tho 
case, rendere 1 it impossible for the con¬ 
stable to recollect and repeat the 
words used, his statement sho lid be 
treated as if ho had prefaced it by 

(6) [1909] 36 Cal. G59=10 Or. L. J. 136=2 

(7) A. L R. 4 L925 L»h. 810=92 I. C. 167=27 
Cr. L. J. 215=7 Lah. 91 (P. C.). 


stating categorically that he could not 
remember what tho deceased had said and 
that S. 160, Evidence Act, applies when 
the witness states in so many words that 
he does not recollect, and when the cir¬ 
cumstances establish beyond doubt that 
this is so, and that having specific recol¬ 
lection of the facts he can only testify 
regarding the contents of tho document 
bofore him and explain that ho recorded 
correctly what the deponent said at the 
time. It is not clear whether in this 
case the statement made by the deceased 
was read over to the deceased or not but 
in our view that does not atfect the 
question of tho admissibility of the docu¬ 
ment. On p. 96 in the judgment it is 
stated as follows: 

“In Ss. 159 and 160, Evidence Act, a distinc¬ 
tion is drawn between the manner in which a 
witness may refresh his memory by referring to 
the writing and the testimony which he can 
give of facts stated in the document. If it is 
merely a question of a man refreshing his 
memory the document itself is not tendered in 
evidence and the witness merely gives ovidenco 
in the ordinary way after reading what, has beeu 
written. S. 160 deals with the case where in 
spite of having writteu or read a document un- 
dor the circumstances described in S. 159 the 
witness has got no specific recollection of the 
facts therein-recorded but is sure that the) were 
correctly recorded. VYhcre this is tho case the 
witness is still entitled to testify to the facts 
and the documeut itself is then tendered in 
evidence,” 

Further ou it is stated: 

“Section 160, Evidence Act, applies equally 
when the witness states in so many words that 
he does not recollect and when tho circum¬ 
stances establish beyond doubt that this is so. 
Having no specific recollection of tho facts he 
cun onlv testify to the effect that he recorded 
correctly what the deponent said at the time. 

We think that as the statement was 
recorded in April, and the evidence wa^ 
not given by P. W. 1 at the Sessions 
trial until July, P. W. 1 cannot be expec-| 
ted accurately to reproduce the words of; 
the deceased, and that he was entitled 
therefore to put in Ex. B as a correct re¬ 
cord of what the deponent said at the 
time. We guard ourselves from saying 
that when a dying declaration has been 
recorded and has been read over to the 
deponent and agreed to be correct it can 
be put in by itself and treated as sub-; 
stantive evidence without calling the per¬ 
son who recorded it, as we are of the 
opinion that the evidence of the person 
who recorded it or in his unavoidable ab-, 
sence some othe r person who was present 
and heard it correctly recorded should' 
always be taken to make the written re-J 
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looL-d admissible. Ex. B was therefore 
correctly admitted in evidence in the 
lower Court as a'record of the statement 
made by the deceased by P. W. 1 from 
which P. \V. 1 refreshed his memory. 

The evidence of P. Ws. 2 and 3 cor- 
roboratos the statements made by the 
decease! to P. W. 1. Much was made of 
the fact that these two witnesses could 
not have heard the cries of the deceased 
because the evidence-shows that not only 
were they -100 yards or more away from 
the spot where the deceased is alleged to 
have been beaten but there was the in¬ 
tervening bund which would prevent the 
sound travelling to them. The learned 
Sessions Judge is of tho opinion, that, 
these two witnesses could have hoard 
the cries of the deceased. The occur¬ 
rence is alleged to have taken place just 
before or at dawn when everything is 
usually quiet and there would be no other 
noise and it is certainly not impossible 
that P. Ws. 2 and 3 did hear the cries of 
the deceased. He must have struggled 
when attache 1 and oertainly would have 
cried out very loudly in view of the 
brutal attack that was made upon him 
and the very great pain that he must 
have sufi'ored; and wo see no reason for 
thinking that P. Ws. 2 and 3 have not 
spoken tfhe truth. They certainly went 
to the place of the occurrence very soon 
after the attack upon the deceased took 
place and something must have caused 
them both to go there. We are satisfied 
that these two witnesses would bo able 
to see accused 1 and 2 when they reached 
the other side of the bund and as they 
say attempted to pursue them. 

Mr. Joseph, however has taken the 
point that the learned Sessions Judge 
should have gone with tho assessors to 
view the alleged 9cene of the occur¬ 
rence as a petition was presented to him 
requesting him to adopt that course and 
one of the assessors also wished to view 
the place. The learned Sessions Judge 
rejected the petition and we think quite 
nghtly The distance between the 
alleged scene of tho occurrence and tho 
place where P. Ws. 2 and 3 wore when 
they heard as they say the cries of the 
deceased was given by the police and a 
view of the spot would have boon of no 
value at all for the purpose of finding out 
whether P. Ws. 2 and 3 could hear the 
ones of the deceased from whore they 
stood unless the view had boon held un¬ 


der precisely similar conditions as those 
prevailing at the time of tho occurrence. 
In other words the wind would have to bo 
blowing from the same quarter with the 
same strength and tho cries uttered by the 
deceased would also have to bo repro¬ 
duced by some one else with tho same 
loudness as that of the deceased. In our 
view a view would otherwise have been 
useless. We see no reason at all for dou¬ 
bting the evidence of P. Ws. 2 and 3 nor 
that of tho head constable P. W. 13 with 
regard to the statement made by the de¬ 
ceased as to tho manner in which bo sus¬ 
tained his injuries. P. W. 5 also corrobo¬ 
rates tho deceased’s story that accused 2 
and accused l’s wife came to fetch him in 
the early hours of tho morning We aro 
satisfied that tho murder took place im¬ 
mediately before dawn although wo have 
had pressed upon us a strong argument 
by Mr. Joseph that the murder is stated 
to have taken place at about cock-crow 
time which in his contention is consi¬ 
derably earlier than just before dawn. 
We do not agree with him. The word 

cock-crow is used very loosely by wit¬ 
nesses and we think that it is usually 
intended to mean just before dawn; and 
according to P. Ws. 2 and 3 it was just 
about dawn when they came upon the 
deceased lying in the pallam. It is most 
probable therefore that the deceased left 
his house about 20 minutes before dawn 
with accused 2 and accused l’s wife in 
order to go to tho village of Pappam- 
patti. 

Another comment made by Mr. Joseph 
with regard to the case is that P. W. 10, 
the father of the deceased had quarrellod 
with him and the evidence is that ho 
could not be found in order to be exam¬ 
ined for two or three days after the oc¬ 
currence. Ho puts forward tho sugges¬ 
tion that the murder was committed by 
P. W. 10 but there is no evidence upon 
the record to support this suggestion and 
it remains merely a suggestion. Bub it 
is ono which, in our opinion, is destroyed 
when the probabilities of the case aro 
considered. The deceased had beon 
brutally treated besides being stabbed— 
both the hones in the right forearm wero 
fractured and the loft ankle was broken— 
and it is unlikely that the deceased know¬ 
ing that his father had inflicted these in¬ 
juries upon him would have exculpated 
him and wrongly charged the appellants 
with the offence even though they hap. 
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peno'l to he identified with the opposite 
faction; and the suggestion is rendered 
■still more improbiblo by the fact that 
the deceased stated tint accused 2’s wife 
was thero and was therefore a witness of 
what he alleged took place, and mating 
the wife of one of his assailants as a 
witness would be very dangerous indeed 
•if she wore not present. Another alter¬ 
native suggestion strongly pr-ssei upon 
us by Mr Joseph is that the accuse! may 
have been enraged by meeting his wife 
in the eo np iny of the deeotsed and that 
he may have found her missing from the 
house, followed her up to the scene of 
lOlTonco and found tho deoetsei taking 
her to her parent's home. Tne plot of 
grave and sudden provocation is one 
which it is for the aojused bo make out. 
It has not been sot up by him and it is 
negative l by the fact thit, if the prose¬ 
cution evidence bo accepted, the aceuseJ's 
wife was being accompanied by her own 
brother as well as by the deceased. In 
this connexion it is also argued that the 
decease l cannot have been decoyei away 
by P. W. 4 because the evidence shows 
that accuse! use! actually to quirrel 
with his wifo. It has to be remembered 
that the deceased and his wife and ac¬ 
cused and his wifo live 1 in different parts 
of the sirae house. The terms on which 
accuse l 1 and his wife P. W. I were must 
therefore have been well known to the 
deceased. So if P. W. 4 was to d?ooy 
the deceased aud prevail on him to take 
her to her parents' house, the only co'irso 
was to speak tho truth on this point. 
Whether she acted as a dicoy under com¬ 
pulsion by her husbanl or was mide an 
innocent tool by him is immaterial. In 
addition to all this, there is the un¬ 
doubted fact that accused 1 absconded' 
for a few days and that accused 2 
when arrested the same night was 
wearing a shirt with two or three 
spots of blood certified to bo human 
blood by the Imperial Serologist upon 
it. No explanation is given by aoousjd 
1 for tho blood spots on this garment. 
Accused I also had an injury upon him 
to which reference his alretdy been 
made. Flo atto nptod to explain this by 
stating that he got it when hinlling an 
untrained bull when baling water but 
the deceised stir-ol that ho struck ac¬ 
cused l with a stick. 

Wo agree with tho learned Sessions 
Judge that tho evidence proves that both 


the appellants are guilty of the murder 
of Krishnami Naioken; and their convic¬ 
tions in the lower Court of that offence 
must be confirms L We also confirm the 
sentience of deith passe! upon appellant 
1 and the sentence of deith of transporta¬ 
tion for life pisse! upon appellant 2. 
The appeal is dismissed. 

P.R.S./s.N. Conviction,s confirmed. 

A. I. R. 1931 Midrai 456 

BEASLSr, C. J. AND WaLSH, J. 

Kcbnaga, Kosvm —Accused —Petitioner. 

v. 

Emperor —Opposite Party. 

Referred Trial No 80 of 1930 and 
Criminil Appeal No 323 of L930, Deoi!ed 
on 25r.h September 1930, by Se-58. Judge, 
Co mbitore, for confirmation of sentence 
of deith pi-sed upon prisoner in Case 
No. 53 of 1930. 

Penal Code, Ss. 334, and 303 Excep. 5— 
Accused killing woman abo/e 18 year* of 
ag» with her consent—Accused is guilty of 
culpable homicide not amounting to murder. 

Where the icc isei kill* a wo n iu »bovo the 
ago of 18 years *-t her rejuaH and with her coo- 
sent, ho is guilty of culptblo hornici le not 
amounting to murder unlor tho earlier pirt of 
S. 3 n : 5 If', ft. (Cr.) 7 ; 6 ft. ( V.) 67 ; 18 
Cal. 4SI; 4 5 P.ft 19 1 7 (Cr ); S> All. 25; A. I ft. 
1928 Pit. 497 an! A. I. ft. 1929 Lxk. 50, li'f. ; 

62 f C. 414, Dili. [P 439 0 2] 

K. K , Sridkaran—lor Accused. 

Acting Public Prosecutor—(or the 
Crown. 

Beasley, C. J.—The appellant was 
convicted in the Session4 Court of 
Coimbatore of the offence of murder and 
sentonood to death. The charge against 
him was fchib on 13th November 19-9 he 
murdered a woman named Unnimalai on 
a road between two villages not far from. 
tho village of Arasapalayam. The mur¬ 
der is alleged to have taken place bet¬ 
ween cook-crowing time an l just after 
dawn because at the latter time P W. 7 
was informed that a worn in was lying 
dead on the road to the north of the 
village an 1 he went and siw the body 
which lay about two furlongs fro n his 
house. Ida identified the body as being 
that of a woman who had taken her 
meals an! slept in his house the previous 
night and had left tne ho ise a little be¬ 
fore cock crow together with the appel¬ 
lant. The woman and the appall m r . had 
come to the house the evening before and 
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they asked (or food and it was given to 
them and then the woman and the ap¬ 
pellant slept on the pial that night. If 
the evidence of this witness is to he 
believed and there is no apparent reason 
for disbelieving it—then the deceased was 
last seen in the company of the appellant 
very shortly before tho hour at which 
she was murdered. The evidence does 
not stop there beciuse there are other 
prosecution witnesses vvho speak to hiv¬ 
ing seen the con pi 3 together before this. 
Two days before the occurrence i hey went 
to the house of P. \V. 6 at Okkilipalayam 
and asked to be allowed to sleep on his 
pial an l were allowa l to do so and left 
the following morning. P. W. 14 says 
that ho saw them both together on 7th 
November and P. W. 16 saw thorn both 
together in October-November. Tho evi¬ 
dence of these witnesses can be believed 
and indeed it is not disputed by the ap¬ 
pellant that they did visit the house of 
P. V\. 6 and the house of P. \V. 7 on the 
nays when those witnesses say they did, 
for he had made a long statement Ex. E 
m which ho admits having done so. This 
confession was subsequently retraoted. 
His case in this confession is as follows: 
The deceased was trying in various places 
to find a house to live in. He accom¬ 
panied her to these places but no house 
was available. T iey were travelling 
* about from one place to another. On the 
day of occurrence, at about 5 o'clock in 
the morning after leaving P. W. 7's house 
the deceased sat down at the junction 
of the Arasapalayam and Soorapalayatn 
roads refusing to go to her villago to 
which she hid been advised by the ap¬ 
pellant to return. Ho endeavoured to 
persuade her to go to her villige s tying 
that they had gono about for live or six 
days in seiroh of a house but had foun 1 
none hut she lay down and refused to got 
U P* 8at by her, held her by her hand 
and tried to make her got up. He said 
to her : 


" °? r cou ntofyou they are scandalizing mo 
too. I c nmol bo here aav longer.* * 


Sue i of used to go and lay down. She 
took the knife oiF. of his waist, pub it 
into his hand and asked him to cut and 
throw her away and be otT. Ho said he 
would not do so hut she seized the dhoti 
he was wearing and urgol him to cut her. 
Thereupon he cut hor nook with tho 
lenife. While she was holding his dhoti 
the knife hit her first on the left shoulder 


and caused an injury. He then went 
away to his village taking the knife with 
him and when the police questioned him 
he gave tho knife to thorn on Wednesday. 

The learned So-sions Judge came to the 
conclusion that this confessiou Ex. E was 
a voluntary one and with that conclusion 
I entirely agree. P. W. 1, tho Stationary 
Sub-Magistrate who recordod the con¬ 
fession, says that ho warned the accused 
that ho was not bound to mako any 
statement and that any statement he 
made might be used against him. Tho 
appellant had boon sent on 28th Novem¬ 
ber 1929 to tho witness by tho Podanur 
Police for remand and he also received 
a requisition from tho Sub-Inspector to 
record his confession ; but tho witness 
did not record it on that day as tho ap¬ 
pellant had up to that time been in police 
custody but examined him two days later 
in the meantime remanding him to tho 
Central Jail, Coimbatore. There is no 
reason to suppose that tho confession was 
other than a voluntary one. The body 
of tho deceased woman was not ottioiallv 
discovoied until the loth although wit¬ 
nesses for the prosecution had seon it on 
tho 1 Itb without telling the authorities 
about it. P. W. 7's evidence is corro¬ 
borated by that of P. W a and the dead 
body was saen by P.Ws 9, 10, 11 and 12. 

It was P. W. 12 who gave P. W. 13 the 
Village Munsif tho information about the 
corpse on 15th November. The corpse 
had two injuries, a cut wound on the 
neck and ono on tho shoulder. 

The oarlior hi-tory of tho relationship 
between the appollant and tho dooea 3 ed 

woman is that tho appellant appears to 
have kopt hor, up to some four years be¬ 
fore the murder but there is no apparent 
motive for the murder though it is sug¬ 
gested by the prosocution that tho appel¬ 
lant feeling that tho deceased was an 
embarrassment, murdered her in order to 
get rid of her. As against this theory 
there is tho st.itemont of tho appellant 
that ho was willingly accompanying the 
docoaso 1 during the last d lys of hor life. 

An attempt was made to support the caso 
against the appellant by evidonco with 
regard to a gold bangle which, it is 
allege!, was in tho possession of the 
deoeise! at the time of her murier. This 
bangle was recovered from tbe appel¬ 
lant's mother by the police when tho 
appellant accompanied by the police 
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asked his mother to give up the bangle 
to them but the evidence does not in mv 
view, prove that the deceased woman had 
the bangle at the time of the murder. 
The bangle is an ordinary thin gold one 
of which there are many thousands and 
is one which is ordinarily worn by a male 
and I am not satisfied that it was on the 
dead body of the deceased at this time. 
There can be no dispute about the owner¬ 
ship of M. O. 1 in view of the fact that 
it was at the request of the appellant 
delivered to the police. But there is no 
satisfactory evidence to show that the 
deceased had the bangle on when she 
died. An endeavour was made by the 
defence in tho Sessions Court to show 
that the body was not the body of the 
woman seen in tho company of the ap¬ 
pellant but, in my view, the evidence of 
tho witnesses who saw her in the com¬ 
pany of the appellant the night before, 
namely P. W’s. 7 and 8 sufficiently iden¬ 
tifies the corpse as that of the woman 
who stayed in P. W. 7’s house the night 
before. 

Tho appellant attempted after retract¬ 
ing his confession to set up an alibi 
but the evidence in support of it is 
obviously false. The learned Sessions 
Judge says that he cannot bring himself 
to believe that tho deceased was a con¬ 
senting party to tho murder and ho 
therefore disbelieves that part of the 
appellant’s confession although he be¬ 
lieves most of the other facts stated in 
it. There are no eyewitnesses of the 
killing of this unfortunate woman and 
tho possibility that she may have asked 
the appellant to kill her cannot be dis¬ 
missed altogether in view of the fact that 
this unfortunate woman had been wander¬ 
ing about from place to place according 
to the confession, trying to find a house 
in which to live but unsuccessfully. It 
is not impossible that under these circum¬ 
stances feeling desperate and depressed 
she asked the appellant to kill her and 
there is no real motive proved by the 
prosecution for tho appellant deliberately 
killing her of his own free will. I think 
that in this state of affairs he must be 
given the benefit of the doubt and that 
the whole of his confession must be ac¬ 
cepted and that I must find that he 
killed tho deceased at her request. What 
then is tho legal position ? It is argued 
on his behalf that on these faots the 
appellant is entitled to the benefit of 


Excep. 5, S. 300, I. P. C. It reads as 
follows : 

“ Culpablo homicide is not murder when the 
person whose death is caused, being above the- 
age of eighteen years, suffers death or takes tho 
risk of death with his own consent.” 

From the evidence it is obvious that 
the deceased was more than 18 years of 
age and she was therefore able to con¬ 
sent to her killing. Several authorities 
on this point were referred to and all of 
them seem to me clearly to support the 
appellant’s contention. Tho first of these 
is Queen v. Baboolun Tlijrak (l), where 
it was held that if a man above the age 
of 18 years submits himself to emascula¬ 
tion performed neither by a skilful hand,, 
nor in the least dangerous way, and dies 
from the injury the persons concerned in- 
the act are guilty of culpablo homicide 
not amounting to murder. In Queen v. 
Anunto Burnagat (2) tho accused and his 
wife being overwhelmed with grief for 
the loss of their child determined to kill 
themselves. His wife made repeated re¬ 
quests to him that ho should kill her and 
after a timo he did so by striking her 
three blows with an adze. The Sessions 
Judge who tried the case was of the 
opinion that Excep. 5, S. 300, I. P. C., 
did not apply to the case because he 
was of tho opinion that the woman 
was killed whilst she was asleep ; but on 
appeal it was bold that the case did come 
within Excep. 5 to S. 300, I. P. C. and 
that the accused was guilty of culpable 
homicide not amounting to murder 
punishable under S. 304, I. P. C. Then 
there is Queen-Em press v. Nayamnddin- 
(3) where in a case in which it was found 
that accused persons were guilty of riot¬ 
ing armed with deadly weapons in a 
premeditated and prearranged fight which 
appeared to be a regular pitched battle 
or trial of strength between the two par¬ 
ties concerned in the riot and that in the 
course of the riot and in prosecution of 
the common object of the assembly, one 
of the accused attempted to kill a man 
under such circumstances that his act 
amounted to an attempt to murder, the 
question arose whether that aot ouuld be 
said to bear a less grave character by- 
reason of Excep. 5 to S. 300, I. P. 0., and 
it was held that the case did not fall 
within the exception. O’Kinealy, J., wa> 
of the opinion that before Excep. p oar* 

" (1) 5 W.R. Cr. 7. 

(2) G W.R. Cr. 57. 

(3) [1691? 18 Cal. 4S4. 
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be applied, it must bo found that the 
person killed was, with a full knowledge 
of the facts, determined to suffer death 
or take the risk of death and that this 
•determination continued up to, and 
existed at the moment of his death. In 
rjjgar Singh v. Emperor (4) the accused 
killed his step-father, who was an infirm 
■old man, with his consent in order to 
involve some of their onenies in trouble 
by charging them with the murder and 
it was held that the case was covered by 
Iiixcep. 5, S. 300, I. P. C., and that the 
accused was guilty of an offence under 
vS. 304, Penal Code. In Emperor v. 
Bharat Bipari (5) the accused the parents 
of a child, offered the child to the croco¬ 
diles in a tank in the belief that though 
-the child would be taken away, it would 
be returned unharmed and thereafter 
would lead a charmed life and attain to 
a good old ago it was held that they were 
guilty of an offence under the latter part 
of S. 304, I. P. C. This case, of course, 
:s rot strictly in point as this was not a 
case of Excep. 5, S 300, I. P. C In 
Emperor v. Rimdayal (6) it was held 
that persons actively assisting a Hindu 
widow in becoming a sati are guilty of 
tho offence of abetment of suicide as 
defined in S. 30G, I. P. C. In Emperor v. 
Vidyasaaar Panina, A. I. Li. 1923 Pat. 

497, Emperor v. Ramdayal (f>) was fol 
lowed. 

In Masun Ali v. Emperor, A. I. R. 
1929 Lah. 50 a ciso vory much in point 
the accused strangled his belovod aged 
16 years to death upon their decision to 
die together in despair of the future 
separation and feeling that they could 
not live apart and it was hold that this 
was essentially tho case whero the spirit, 
if not the letter of Excep. 5 may bo ap¬ 
plied and though convicted of murder the 
sentence should ho for transportation for 
lUQ. Had the murdered girl been above 

th0 off(3QC9 would have 

culpable h °nucide not amounting to 

murder. There is an unreportod Madras 

oM ™\v\ lniin ?u lievision Gase Mo. 646 
of 19 2d where the wife was beaten to 

doithin tho belief that it would drive 

die devil out of her and it was hold that 

Mi* ^ 1917=19 Cr7E3T5«3 

^ L’r’ I 5-2cj UU Cal * 501=62 I,C * 414=22 Cr. 

<‘ j) UJWJ 30 All. 2G=14 Cr.L.J. 034=21 I.C. 
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tho accused was guilty of an offence 
under S. 304. I. P. C. 

It is obvious from all those authorities, 
tho facts of this cise being as I have 
found them, the appellant is entitled to 
the benefit of Excep. 5, S. 300, I. P. 0. 
and must be convicte 1 only of culpable 
homicide not amounting to murdor under 
tho earlier part of S. 304, I. P. C. His' 
conviction under 8. 302 I. P. C. must* 
be set asi le and also the sentence 
of death passed upon him and in respect 
of his conviction under S. 304, I. P. C., 
eailier part, he must roceive the maximum 
sentence namely transportation for life. 
Walsh, J.—I agree. 

P.R.S./lC.X. Order accordingly. 
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Jackson, J. 

L J . K. Subramania Ayyar “Accused 
—Petitioner. 

v. 

Empero /-Opposite Party. 

Criminal Kevn. Case No. 559 of 1930, 
and Criminal Revn. Petn. No. 520 of 
1930, Decided on 3rd February 1931 
against judgment of Sess. Judge, Madura] 
in Criminal Appeal No. 3G of 1930. 

(a) Criminal P. C. (1838), S. 227-Court 
may alter charge at any time before judg- 
merit is pronounced. 

A Court may alter a charge at anv time bo- 
f ore judgment is prouounced. Where the 
alteratton has occasioned a failure cf justice.the 
appellate Court may interfere. It is a mistake 
to Clio cases whore Hie Courts have so interfered 

as though they establish a proposition in law 
limiting the discretion conferred upon the trial 
f C °“f b }' S \ -27 and preventing it absolutely 
from aUenug the chirgc at cert tin stages of 
the case. A discretion conferred bv stitute 
cannot be whittled away by ruling: 4l'Caf. 44G, 

^b^C^eUSSO, S. 409 — if* accuse.] 
.. not entrusted with public funds, he cannot 
be convicted. 

, h ° tC *'* Reused, in capacity of an accouu- 

n " ,* Municipality, puts up cheques driwu 

elf for the Chiirmau's cudorsomeut por- 
suadiog the Chairman, who is ignorant of 
i-.nglish, that they were for contractors, draws 
the money from the sub-treasury and mis- 
au iropriates it, if lie is never entrusted with 
Municipal funds, be cannot be convicted of 
au offence under S. 409. [P \ kj o 1] 

F. S. Vaz —for Petitioner. 

Public Prosecutor— for the Crown. 

^ IN ? er * *^ 10 P 0tifci °™- has been sen¬ 
tenced to two years’ rigorous imprison- 

z:iz?Lsi i09 ’ 1 p - for 


440 Madras 

He was originally charged .under 
S. 477-A, I. P. C , but that count was 
struck out under S. 227, Criminal P. C. 
|A Court may alter a charge at any time 
(before judgment is pronounced; but of 
course, if in certain circumstancos such 
alteration has occasioned a failure of 
justice, the appellate or revisional Court 
may interfere. It is a mistake to cite 
cases where the Courts have so inter¬ 
fered as though they establish a pro¬ 
position in law limiting the discretion 
conferred upon the trial Court by S. 227, 
and preventing it absolutely from alter¬ 
ing the charge at certain stages of the 
case. A discretion conferred by statute 
^cannot be whittled away by ruling: In 
\re an Attorney (1) at p. 457. 

In this case I do not find that any 
injustice was occasional by striking out 
the second count. But the real diffi¬ 
culty is that the first count bears no 
relation to the facts proved. The ac¬ 
cused was an accountant of Palni Muni¬ 
cipality and is proved to have put 
jup cheques drawn to self for the Chair- 
Iman’s endorsement persuading the Chair¬ 
man, who was ignorant of English, that 
they were for contractors; and then 
drawing the money from the Sub¬ 
treasury and misappropriating it. 

Assuming this to bo true the aocused 
oheated the person in charge of the Sub- 
Treasury to pay him out moneys, but 
this is not entrustment. As the learned 
Judge puts it, 

“ tho appollant did by moans of a scries of 
bogus choquos abstraot from tho Municipal 
funds a very largo sum of money;” 

but the * appellant was never entrusted 
with Municipal funds. Ho .vas merely 
an accountant, and his short answer to 
the first (and final) count in the charge 
would be that in the capacity of ac¬ 
countant he was never entrusted with 

funds. 

In the circumstances the only course 
seems to be to set aside the conviction. 
It would be highly unsatisfactory that 
a guilty person should escape in this 
manner; but the learned Public Prose¬ 
cutor in this case has produced under 
instructions certain papers which in any 
circumstancos would have greatly mitt- 
gated tho sentence, and possibly the 
misoairiage of justice is not as great .as 
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it may seem. This potifcion is allowed- 
and the petitioner i6 acquitted. 

P.R.S./v.S. Accused acquitted. 
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Jackson, J. 

C. Samuel Aaron — Accused — Peti¬ 
tioner. 

v. 

Emperor— Opposite Party. 

Criminal Revn. Case No. 653 of 1930, 
and 'Criminal Revn. Petn. No. 606 of 
1930, Decided on 6th February 1931, 
against judgment of Se98. Judge, North 
Malabar, in Criminal Appeal No. 6 of 
1930. 

(a) Pena! Code (1860), S. 157—No hiring 
proved — No conviction under S. 157 can 
sustain. 

For conviction under S. 157 it must bo 
shown thit the persons wore hire!, engagoi or 
employod, and of that, if there is re illy no evi¬ 
dence, a conviction under that section cam ot 
be sustained. [P 440 0 2] 

(b) Penal Code (1860), S. 157—Scope. 

Volunteers engagoi in preparing salt canno* 1 
be said to have been hired, ongaged and em* 
pier od by thoir leader. [P 440 C 2] 

C. S. Venhatashariar for M. C. Sri- 
dharan - for Petitioner. 

Public Prosecutor —for the Crown. 

Order. —The petitioner has been fined 
Rs. 1,000 for harbouring in Cannanore 
certain persons from Travancore and 
Cochin who were trying to make salt 
out of soa water. He agrees that they 
stopped at his vacant hotel, and there is 
no doubt that he harboured them. But 
for a conviction under S. 157, I. P. C., it 
must be shown that they were hired, 
engaged or employed, and of that there 

is really no evidence. 

The Police-Inspector P. W. 1 infers 
that their leader employed them ; but 
one might as well infer that a cricket 
captain employs his team. It is quite 
possible that they were all volunteers 
hired, ongaged and employed by no one. 

In that view of the case tho conviction 
cannot stand ; the petition is allowed 
and tho fine ordered to be refunded. 

P.R.S./v.S. Conviction set aside. 


Samuel Aaron v. Emperor (Jackson, J.) 


( 1 ) [lbl4j 41 Ual. 446=15 Or. L. J. 49—22 
i. C. 321. 
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Special Bench 

Beasley, C. J. and Sundaram Chetty 

and Stone, JJ. 

In the matter of P. C. V enkalarama- 
nayya Pantulu, Advocate, High Court, 
Madras. 

Referred Case No. 1 of 1929, Decided 

on 8th January 1931. Case referred to 

High Court by Bar Council under S. 12 (3) 

of the Bar Councils Act. 

& & (a) Evidence Act (1872), S. 41 — Per- 
•on declared in insolvency Court creditor of 
insolvent does not confer “ legal character ” 
on him. 

The judgment of insolvency Court declaring 
a person as creditor of the insolvent does not 
confer any “ legil character ” on him within 
the meaning of S. 41, and hence the declaration 
does not operate as a judgment in rom : 
A. I. Ii. 1024 Mad. 662, Rd. on.\ 39 Mad. 80; 
A. I. R. 1916 P. C. 78; 16 Mad. 380 Con s. 

[P 445 Cl, 2] 

# (b) Evidence Act (1872), S. 41 — Dec¬ 
laration of title to " specific thing ” to be 
conclusive must be made not against speci¬ 
fied person but absolutely. 

In order that declaration of title to specific 
thing should havo tho conclusive character as 
against the wbolo world it is not enough to 
show that under tho judgment of the insol¬ 
vency Court one has become entitled to a speci¬ 
fic thing, hut his title to such a thing must 
have been declared not as against any specified 
person hut absolutely. A deorec declaring that 
.4 is entitlod to a debt is net a declaration of 
title to a specific thing made, not against a spe¬ 
cified person, but absolutely : 33 I. C. 70S, not 
Appr. [P 449 C 1] 

(c) Evidence Act (1872), S. 41— Right to 
recover debt is not “ specific thing.” 

A right to recover a debt or a chose in action 
cannot be deemed to bo a “ specific thing.” 

[P 449 C 2] 

(d) Evidence Act (1872), S. 41—Term 
legal character ” should be construed 

narrowly. 

“ Legal character ” meins something equi¬ 
valent to status. The legal character assigned 
to a person announces to all tho world what 
tho legal status of tho person in question is. 
The moaning of “legal character” must bo 
narrowly construed for it must l>e remembered 
that an action in rein is not an action against a 
thing but an action availing against all tho 
wcrld. One must bo cautious lost litigation 
betwoon .4 and Ii bo allowed unduly to affeet 
tho rights of C : 7 W. R. 338; 39 Mad. 80 and 

.4.1. R. 1927 Mad. 526, Ref. fp 4?>1 C 1] 

(e) Insolvency Judgment declaring judg- 
ment debt provable does not declare that 
alleged debt, that merged in judgment-debt, 
is proved—Provincial Insolvency Act (1920), 
S. 33* 

A judgment iu insolvency, declaring that 
the creditors' debt, (i. c., a judgment-debt) is a 
provable debt does not declare that an alleged 
debt which merged iu that judgment debt is 
proved : A. I. R. 1927 Pat. 61, Ref. 

IP 452 0 1) 
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(f) Evidence Act (1872), S. 41 — Finding of 
fact necessary in making declaration in rem 
will not bind third parties in subsequent 
proceedings. 

Though ii be nece3sarv as a step to making a 
declaration which will operate in rein, to find 
a fact, that fiudiog will not bind third parties 
iu subsequent proceedings : 7 W. R 33S, Foil. 

(P 45-2 0 1,2] 

S. Doraisivavti Ayyar —for Advocate- 
General. 

T. M. Krishnaswami Ayyar and M. 
Ycnkatasubbiah and G. Pais—iov P. 0. 
Venkataramanayya. 

Beasley, C. J. —This ca9o arises on a 
complaint liled by one P. Kumaraswami 
Rao. The tribunal of tho Bar Council to 
whjm this complaint was referred for 
enquiry framed the following charge : 

‘ That betwoon 1921 and 1923 you, P. C. Ven- 
kataramanayya Pantulu now an advocate of 
the High Court, Madras and formerly a vakil 
of the s-iid Court, taking advantage of a remit¬ 
tance iu January 1921 by you through one 
Piratla Subba Rao of a sum of Rs. 1,300 to P. 
Kumaraswami Rao iu Madras on some other 
account and not by way of loan cod spired 
with tho said Subba Rao and oue L. V. N. 
Sastry to prefer a false claim against tho said 
Kumaraswami Rao through and in the name of 
the said L. V. N. Sastry by filing a suit O. S. 
No. 282 of 1922 on the file of the District 
Munsif’8 Court at Cocanada as upon a promis¬ 
sory note alleged to have been executed by the 
said Kumaraswami Rao in favour of the said 
Subba Rao and to havo been endorsed by tin- 
said Subba Rao in favour of the said L. V. N. 
Sastry and alleged subsequently to have beet! 
lost by the said L. V. N. Sastry and wilfully 
aud fraudulently obtaining an ox parte decree 
against tho Slid Kumaraswami Rao without 
propor service of summons and all this with 
the ulterior purpose of utilizing the same* 
against tho said Kumaraswami Rao who win 
then making some pecuniary claims against 
you, and further you had the said decreo trans¬ 
ferred to Madras for execution and had it ex¬ 
ecuted by arresting tho said Kumaraswami Ra 0 
at or about the time he filed a suit against you 
in the Presidency Court of Small Oausos, Mad¬ 
ras, namely, Suit No. 9738 of 1923 and you 
have I hereby made yourself guilty of miscon¬ 
duct which rendors you unfit to continue in the 
profession.” 

The enquiry boforo the tribunal has 
resulted in findings adverse to the ad¬ 
vocate. Tho tribunal does not accept in 
its entirety tho complaint of Kumara¬ 
swami Rao. It disbelieves certain of his 
allegations. It however does not. accept 
the respondent’s answers with regard to 
all important matters either alleged 
against him or appearing in tho course 
of the enquiry to require an answer. It 
does not accept the whole of the com¬ 
plainant’s case and only accepts a part 
of the respondent’s. 
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■ The history of this case is as follows : 
Kumaraswami Rao was admittedly on 

w 

terms of close friendship with the res¬ 
pondent from about 1916 up to 1921 ex¬ 
cept for a short period in 1918 to 1919. 
He seems to have been more or less a 
dependant of the respondent and it seems 
clear that at no time was his financial 
position a good one. One D. Seshagiri 
Rao an advocate of the High Court was 
also at this time very friendly with the 
respondent and appears to have been 
sharing the same business premises. In 
March 1921 arising out of some business 
transactions the respondent and Sesha¬ 
giri Rao filed a suit in the High Court 
against one Subramaniam Chetty claim¬ 
ing Rs. 7,000 from him. Subramaniam 
Chetty then filed a suit against the res¬ 
pondent in the High Court and another 
suit against Seshagiri Rao also in the 
High Court setting up the case in each 
suit that the respondent and Seshagiri 
Rao owed him sums of money. All the 
three suits ended in a victory for the 
respondent and Seshagiri Rao but the 
appeals against the decrees in those suits 
ended in the appeals being allowed and 
the suits ordered to be remanded for 
fresh trial. They were subsequently 
compromised. It seems to be a fact that 
Kumaraswami Rao was interesting him¬ 
self in those suits and it appears to have 
been supposed that he was in a position 
to assist the respondent in the litigation 
and it is admitted by the respondent 
that he believed that Kumaraswami Rao 
might bo useful to him and that he felt 
that he had to keep him in good humour. 

It seems probable that it was sup¬ 
posed by the respondent that Kumara¬ 
swami Rao was in possession of corres¬ 
pondence or documents the production or 
suppression of which might assist the 
parties to the litigation. At the latter 
end of January 1921 Kumaraswami Rao 
after an urgent request by him to the 
respondent received by the telegraphic 
money order sums amounting to 
Rs. 1,300 and it does not appear to be 

disputed by Kumaraswami Rao that the 

money was sent to him by one P. Subba 
Rao. Whose money this really was is 
one of the important matters in this 
case. It ia represented by Kumara¬ 
swami Rao that this money was due to 
him from respondent on account of busi¬ 
ness transactions although this version 
is disbelieved by the tribunal and was 


the respondent’s money and not Subba 
Raos. On the other hand the respondent 
alleges that this money was P. Subba 
Rao’s money and that it was leat by 
P. Subba Rao to Kumaraswami Rao at 
the request of the respondent. Accord¬ 
ing to tho respondent this therefore was 
a loan from P. Subba Rao to the com¬ 
plainant and ho (tho respondent) had 
nothing whatever to do with it beyond 
requesting Subba Rao to lend the money 
to Kumaraswami Rao. The tribunal has 
disbelieved the respondent’s allegation 
that the money was Subba Rao’s and 
also his denial that it was his (the res¬ 
pondent’s). It is alleged by the respon¬ 
dent that after the receipt of the money 
by Kumaraswami Rao the latter execu¬ 
ted at Madras a promissory note in fa¬ 
vour of Subba Rao dated 28th January 
1921, payable on demand and bearing 
interest at 18 per cent per annum. This 
allegation has been disbelieved by the 
tribunal and the history with regard to 
this alleged promissory note is another 
of the important matters in this case. 

It is a curious one. 

It is alleged that the pro-note was as¬ 
signed by endorsement to one L. V. N. 
Sastry on 29th January 1922. L. V. N. 
Sastry is a near relative by marriage of 
tho respondent and a notice of demand 
was sent by a pleader at Cocanada Mr. 
Kameswara Rao on behalf of L. V. N. 
Sastry addressed to the petitioner at 
46, Thambu Chetty Street, Madras. 
This notice was returned undelivered 
through the Dead Letter Office in Febru¬ 
ary 1922. The alleged promissory note 
is stated on the respondent’s behalf to 
have been shown to Mr. Kameswara Rao 
tho pleader for tho purpose of the before- 
mentioned notice and this statement i3 
supported by the evidence of that gentle¬ 
man and it may well be that a promis¬ 
sory note purporting to have been execu¬ 
ted by the petitioner was shown to him. 

It is alleged that after being shown to Mr. 
Kameswara Rao it was lost by L. V. N. 
Sastfy about 14th February 1922 at the 
Bezwada Railway Station and L. V. N. 
Sastry had to file a suit, O. S. No. 288 of 
1922, in the District Munsifs Court of 
Cocanada, upon the footing of a lost pro¬ 
missory note. The suit was filed against 
Kumaraswami Rao as defendant %■ and 
P. Subba Rao, the endorser, as defendant 
2. The address of Kumaraswami Rao is 
given as 46, Thambu Chetty Street. The 
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first summons to Kumaraswami Rao was 
returned unservod as Kumaraswami Rao 
wa9 not then at the address given, 
namely, 4G, Thambu Chetty Strejt. The 
date of the summons is 29th June 1922. 
The endorsement on it by the bailiff is 
as follows : 

I went to the witbin-montiooed premises in 
search of the defendant, where he could not bo 
found, but I found it is a hotol. The hotel- 
keeper told me that there is no person living in 
that hotel by the name of the defendant. So I 
posted a cop)- of summons on the outer door 
of the house No. 40, Thimbu Chettv Street, 
George Town, at 10 a. m. on 9th July 1922." 

A fresh summons was ordered on 14th 
August and it was addressed to tlio de¬ 
fendant Kumaraswami Rao at the sauio 
address and was again returned unserved 
with a similar endorsement by the 
bailiff to that which appears on the 
earlier summons. It must be noted that 
P. Subba Rao defendant- 2 filed a written 
statement contesting the suit although 
on what ground it is neither stated nor 
apparent. Tj. V. N. Sastry then obtained 
a decree ex parte against Kumaraswami 
Jiao in this suit but gave up his claim 
against Subba Rao, defendant 2, who did 
not press for costs. In support of his 
claim Ij. \ . IS. Sastry filed an affidavit in 
which he stated that he was present 
when Kumaraswami Rao, defendant 1, 
executed the promissory note in favour 
of defendant 2, that ho saw Kumara- 
awami Rao 9ign and that ho kn6w his 
Hignaturc. The statement that he was 
present when defendant 1 executed the 
promissory note, and that he saw him 
sign it, has been admitted by L. V. N. 
Sastry in his evidence before the tribunal 
lo he untrue. The decree in the suit 
which is dated 22nd September 1922 is 
as against defendant 1 Kumaraswami 
Rao alone. As the promissory note was 
alleged to have been lost L. V. N. Sastry, 
the plaintiff, filed an indemnity bond in 
order to obtain his decree. This decree 
was subsequently transferred to the 
Cpurt of Small Causes, Madras, for exe¬ 
cution. On 9th August 1923 L. Y. N. 
Sastry applied for a warrant of arrest 
without notice against Kumaraswami 
Rao and the application is supported by 
an affidavit dated 8th August. Therein 
it is stated that defendant 1 (Kumara¬ 
swami Rao) 

“ is not possaased of any immovable proportv 
or moveable proporty sufficient to satisfy the 
decree," 

and is “ unemployed.” By this time the 


decretal amount had with interest risen 
to Rs. 1,930-8-0. A warrant for the 
arrest of Kumaraswami Rao was issued 
and ho was arrestel. When he was ar¬ 
rested on 20th August lie appeared before 
the Court and got himself adjudicated 
an insolvent. 

It must . be noted that Kumara¬ 
swami Rao had not taken any steps 
up to then to set aside the ex parte 
decree passed against him in the District 
Munsif’s Court of Cocanada. He says 
that he only learnt of this decree when 
the warrant of arrest was issued against 
him. L. V. N. Sastry filed his claim 
before the Official Assignee based on the 
ex parte decree obtained by him against 
Kumaraswami Rao. Kumaraswami Rao 
repudiated the ex parte decree as falsely 
and fraudulently obtained. Tho Official 
Assignee enquired into that claim and 
made his report on 11th January 1929 
rejecting it as false, and on appeal from 
the Official Assignee’s order Kumara¬ 
swami Sastri, J., upheld the Official As¬ 
signees order on 22nd January 1929. 
Against this an appeal was filed. O. S. A. 
No. 25 of 1929. This appeal was dis¬ 
posed of by our learned brothers Ramo- 
sam and Cornish, JJ., whilst this matter 
was under enquiry by the Tribunal. Tho 
appeal was allowed and L. V. N. Sastry’s 
claim based on the ex parte decree in 
the Cocanada suit and also on the merits 
was allowed ; and wjfch regard to this 
appellate judgment a legal contention 
has boon raised both here and before tho 
Tribunal which has resulted in an argu¬ 
ment which has necessarily occupied a 
great deal of our time. It has been 
argued that this last judgment is con¬ 
clusive of the matter now before us and 
that it was neither open to tho Tribunal 
nor is it open to us now to go into tho 
question of the truth Or otherwise of 
fj. Y. N. Sastry's claim. Before dealing * 
with that contention, there are some 
other matters to which reference must 
be made. It is quite clear that at tho 
time when Kumaraswami Rao received 
the remittance of Rs. 1,300 he was on 
friendly terms with or at any rate will¬ 
ing to assist the respondent in his liti¬ 
gation hut his attitude changed later on. 

It is a fact that he was cited as a wit¬ 
ness in Subramania Chetty s suits for 
Subramania Chetty against Seshagiri 
Rao and the respondent, though ho was 
eventually not examined. In connexion 
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with Kumaraswamy Rao’s changed atti¬ 
tude it must ho observed that on 5th 
April 1921 Kumaraswami Rao put for¬ 
ward an allogori claim against the res¬ 
pondent for payment of Ra. 1,200, the 
balance stated to be duo to him in 
connexion with transactions he alleged 
ho had had with the respondent for the 
previous two and half years. The res¬ 
pondent disputed the claim as being false 
and fraudulent and made a counter-de¬ 
mand for Rs. 357 against Kumaraswami 
Rao. It is alleged by Kumaraswami Rao 
that there immediately followed a settle¬ 
ment of his claim and the respondent's 
claim in the presenco of Mr. Rama* 
chandra Raju the respondent’s then vakil 
and Mr. Seshagiri Rao and it is said that 
the respondent agreed to pay Kumara-- 
swarai Rao Rs. 000 in full settlement. 
Kumaraswami Rao gave a notice of claim 
on the alleged settlement already referred 
to on 18th November 1922 (Ex. C), and on 
7th August 1923 the Official Assignee 
tiled a suit against the respondent claim¬ 
ing from him the Rs. 600 agreed to be 
paid by him under that settlement. The 
plaint in the suit is Ex. J. Although a 
previous warrant for the arrest* of 
Kumaraswami Rao had boen taken out, 
it was not executed. It is significant 
that steps to arrest Kumaraswami Rao 
were again taken immediately the Official 
Assignee filed the boforo-mentioned suit 
in the Court of. Small Causes. The 
position therefore was that Kumara- 
awarni Rao at one time, a great friend of 
the respondent and able to assist him in 
his /litigation or embarrass him in it, 
found himself undor arrest at the in¬ 
stance of Ij, V. N. Sastry in execution of 
the decree in the Distriot Munsif’s Court 
of Cocanada and sought the protection of 
the Insolvency Court ; and when L. V. N. 
Sastry's claim was investigated it was 
rejected by the Official Assignee and that 
decision was uphold by Kumaraswami 
Sastri, J., but was reversed on appeal by 
Ramesam and Cornish, JJ. 

This brings me now to the considera¬ 
tion of the important and difficult ques¬ 
tion of law raised by Mr. T. M. Krishna* 
swamy Ayyar in the course of his very 
able argument. That question is whether 
the judgment of the appellate Court must 
be deemed to be a judgment in rem 
within the meaning of S. 41, Evidence 
Act. If it i3, .it is conclusive and any 
-other Court is precluded from reopening 


the same question. It is argued by 
Mr. T. M. Krishnaswamy Ayyar that 
tho finding of the appellate Court that 
the debt claimed by L. V. N. Sastry 
as due to him from Kumaraswami Rao 
is true is a conclusive finding under S. 41, 
Evidence Act. What has to be decided 
is whether tho judgment cf the appellate 
Court confers upon or takes away from 
Ij. V. N. Sastry any “ logal character. " 
Tho decision of what is a “ legal char¬ 
acter ” within the moaning of that sec¬ 
tion is not free from difficulty. Mr. 
T. M. Krishnaswamy Ayyar contends 
that in insolvency proceedings a declara¬ 
tion that a person is a creditor in the 
insolvency confers upon him a “ logal 
character. ” He draws a distinction 
between a person who is a creditor of an 
ordinary debtor, not an insolvent, and 
the creditor of an insolvent and, although 
ho does not admit that the former does 
not possess a “ legal character ” he con¬ 
tends that tho Utter certainly does be¬ 
cause directly the claims of a creditor in 
insolvency are recognized, tho Insolvency 
Act confers upon him special rights and 
places upon him certain liabilities which 
he did not formerly possess or have placed 
upon him, and that he thus becomes 
clothed with a “ legal character. ” He 
has of course to establish that position 
foi his cheat because his client was not 
a party to the insolvency proceedings. 
He has theroforo to contend that the ap¬ 
pellate judgment is a judgment in rem. 
Tho term “ legal character ” is not de¬ 
fined in the Evidence Act nor in any 
other Act, and wo are therefore driven to 
the consideration of cases where it has 
been held that a person possesses a 
“ legal character ” or status. One of 
these is K. P. Ratnkrishna Patlar v. 

K. P. Narayana Pattar (l). That was a 
case undor S. 42, Specific Relief Act. 
Under that section only a person entitled 
to any “ legal character " or to “ any 
right to property ” can institute a suit 
for a declaratory relief in respect of his 
title to such legal character or right to 
property, and on p. 82 the Division Bench 
state : 

“ We take it that a man’s ” legal character 
is the same thing as a man’s status. A man's 
status or “ legal character ” is constituted by 
tho attributes which the law attaches to him in 
his individual and porsonal capacity, tho dis¬ 
tinctive mark or dress, as it wore,' with which 
tho law clothes him apart from the attributes 


(1) [1916] 39 Mad. 80=33 I. C. 883. 
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which may bo said to belong to normal huma¬ 
nity in general. According to Holland, the 
•chiof varieties of status among natural persons 
may bo referred to the following clauses : (1) 

sox, (2) minority, (3) palria potestas and manna, 
M) coverture, (o) celibacy, (6) mental defect, (7) 
bodily defect, (8) rank, caste and official positiou, 
(9) slavery (10), profession (11), civil death, (12) 
illegibitnicy (13) heresy, (14) foreign nationality 
and (15) hostile nalionalitv. ” 


There must of courso ho other varie¬ 
ties such as, for example, insolvency. To 
deolaro a man to ho an insolvent is 
clearly to place beyond all doubt the 
status of that individual, and it is 
conclusive as against the whole world. 
But it is a very different thing to say 
that to declare a person to ho the cre¬ 
ditor of an insolvent is to confer a 


jstatus upon that creditor which is equally 
conclusive as against the whole world. 
'Apart from an insolvency the creditor’s 
position arises out of a contractual rela¬ 
tionship. Does the mere fact that his 
relationship is recognized in the insol¬ 
vency Court confer upon him a status? 
I think that it would ho most undesirable 
to oxtond the soope of S. 41, Evidence 
Act, and that the description “ logal 
character ” should receive a strict and 
limited construction. Mr. T. \I. Krishna¬ 
swamy Ayyar has referred to us cases 
where a presumptive reversioner under 
the Hindu law has been held to possess 
a logal character, ” Sheoparsan Singh 
v. Rainnandan Prasad Singh (2), a deci¬ 
sion of the Privy Council under S. 42, 
Specific Relief Act, and a legatee or a 
beneficiary under a will has also been : 
Qhinnaswami v. Ilariharabadra (3). Tn 
the Latter.case.it was held that the judg¬ 
ment of a, probate Court granting or re¬ 
fusing probate is a judgment in rern and 
therefore the judgment of any other Court 
in a proceeding intor partes ,cannot be 
ploaded in bar of an investigation in the 
probate Court as to the factum of tho 
will propounded in that Court. Thoso 
decisions, though no doubt useful, do not, 
in my view, carry Mr. Krishnaswamy 
Ayyar sufficiently far. On tho other 
bind there is a decision of this Court 
which seems to me to place a very neces- 

th ® ?°°Pe oi S. 4L, Evidenco 
Act. That is rhe Official Assignee of 
Madras v The Official Assignee of Ran 
goon (4) . T here it was held by Sir Walter 

(2) A. I. R. 1910 P. C. 78=33 Fc. 

I. A. 91=43 Cal. G94 (P.0 ) • -43 

(*> (1893) IG Mad. 390=3 M. L. J m 
..!*) A. I..R. 1921 Mad. 66Jr=83 I. C. 174 


Schwabe, C. J., and Ramosam, J., that 
an order of an insolvency Court, refusing 
to adjudicate a person insolvent on the 
ground that ho was not a member of a 
firm which had been declared insolvent, 
is not a final order which conferred upon 
or took away from him any “ logal char¬ 
acter ” within the meaning of S. 41, Evi¬ 
dence Act, and banco is not a judgment 
in rein, and that being a partner in a firm 
is not a legal character ” as contem¬ 
plated by that section. On p. 587 (of 4fi 
M. L. J.) Sir Walter Schwabe, C. J., 
states as follows : 

“ In this case tho way ihe Court in Rangoon 
arrived at its decision was by saying that Anna* 
malai Chetty was a member of the joint family 
and that ho hid disclaimed any interest in tho 
joint family property as against his creditors, 
that there was no evidence before it that ho 
was a partner and therefore it declared that 
ho was not a partner. It would he a very 
remarkable thing if that is a biuding decision 
ou all the world that a partnership did not 
exist, lor instance, if a creditor, here or 
el so who re, were taking proceedings against 
Aununalai on the bisis of the p irtuership ho 
could set up tho decision of tho Rangoon Court 
as a judgment iu rem binding ou tho party hero 
who was not a party in Ring con. 1 do not 
think that was the intention of S. 41 at all.” 

This case, in my view, is one that is 
very much against Mr. Krishnaswamy 
Ayyar’s argument. If a partner docs nob 
possess a “legal character” then it is 
difficult to soo how a creditor in an in¬ 
solvency can bo entitled to claim for 
himself such a character. Tho section 
does not use the words "legal right" but 
uses the words "legal character” and Mr. 
Krishnaswamy Ayyar’s argument in the 
main has ^boen that a creditor has 
acquired a "logal right” which is a very 
different thing from saying that he has 
acquired a status which he can hold as 
against tho whole world. In the absonco' 
cl any authority for the contention that! 
a creditor in an insolvency has a “logal 
character,” I am not disposed to extend 

the scope of S. 41, Evidenco Act, to in¬ 
clude such a person. 

Mr. Krishnaswamy Ayyar in tho alter¬ 
native contends that the judgment of the 
appellate Court declares L. V. N. Sastry 
to bo entitled to a specific thing namely 
the debt from the insolvent and that 
S. 41, Evidence Act, makes such a decla¬ 
ration conclusive. Quito apart from the 
[act that, in ray view, a debt is nob' a 
“specific thing” . referred to in S. 41 
Evidenco Act, there is the difficulty that 
tho declaration of tho Court must bo that 



446 Madras In re Venkataramanayya (SB) (Beasley, C. J.) 1931 


a person is entitled to that specific thing 
absolutely and not as against any speci¬ 
fied person or in other words the decla- 
■ration must be that L. V. N. Sastry is 
entitled to tiro sum he has claimed as 
against the whole world absolutely 
whereas the declaration is merely that 
(he is entitled to it as against the insol¬ 
vent. Mr. Krishnaswamy Ayyar is un¬ 
able to point to anything in the Insol¬ 
vency Act which enables the insolvency 
Court to declare the title of any person 
to any specific thing absolutely and not 
merely as against another person and it 
i3 only in the former case that it will 
have the conclusive character as against 
the whole world. I have come to the 
conclusion therefore that neither the 
Tribunal nor this Court is precluded 
from going into the question of the 
genuineness or otherwise of L. V. N. 
Sastry’s claim and I also make the obser¬ 
vation that although it is true that the 
appellate Court did consider L. V. N. 
Sastry ’s claim not only on the footing of 
the judgment-debt but also on the merits 
it was not, in my view, essential to con¬ 
sider anything more than the former 
question. Ramesam, J. t after holding 
that it is open to the insolvency Court 
to go behind an ex parte decree and in¬ 
vestigate the nature of the debt if there 
are grounds for so doing states: 

“Where there are no other creditors the rea- 
Bon (or examining into the judgment debt espe¬ 
cially when ihe debtor himself allowed the 
opportunity he had to pass by becomes much 
less,” 

and later on observes: 

‘ *‘I do not think this jurisdiction of the 
Official Assignee to enquire into debts could bo 
used as a device to escape the execution of a 
deeroo where the only dobt of tho insolvent is 
the decree and there are no other debts. It 
seems to mo that the insolvency jurisdiction 
ehould not bo used as a device to evade execu¬ 
tion of a decree which has become final and un¬ 
impeachable as in the present case.” 

. After those observations it was un¬ 
necessary to consider the matter any 
further and to examine also the question 
whethor in fact there had been the debt 
upon which the ex parte decree Was 
baaed. Therefore, in my view, every 
finding of fact after this point was not 
essential to the decision of the appellate 
Court allowing L. V. N. Sastry s claim. 
Cornish, J., says: 

“In my opinion these materials are not suin¬ 
dent evidence either of collusion or of fraud or 
of miscarriage of justico,” 

and it Is quite clear I think that 


Cornish, J„ based his deoision chiefly on 
the grounds that there was not sufficient 
evidence to justify the insolvency Court 
setting aside the ex parte decree. 

There now remains to be considered 
whether the findings of the Tribunal upon 
tho facts are to be acceptei. The Tri¬ 
bunal has disbelieved the petitioner’s 
case that the respondent was indebted 
to*him in the sum of Rs. 2,500 as alleged 
but has found that the remittance of‘ 
Rs. 1,300 to the petitioner by P. Subba 
Rao was in fact of the respondent’s money 
and at the time he made the remittance- 
lie did so with the mental reservation 
that he should claim it back after every-, 
thing was over though he did not say so- 
to the petitioner, that at the time he- 
made the remittance he was expecting 
some help from the petitioner in con¬ 
nexion with his suit against Subramania 
Chetti, that the petitioner did not 
execute any promissory note in favour of 
P. Subba Rao, that the ex parte decree 
was fraudulently obtained by giving an 
address for service known to be not the 
correct address and on a false affidavit 
proving execution and that L. V. N. 
Sastry and P. Subba Rao had no motive 
of their own to resort to any fraudulent 
procedure and they must have done tliie 
at the respondent’s instance and op hi-s- 
behalf. I will take the Tribunal’s find¬ 
ing upon the first point to be correct and 
will now deal with the other findings. 

% * * 

But for the reasons I have alread> 
given, I am satisfied that the respondent 
was guilty of the graver acts. There re¬ 
mains to be considered only the punish^ 
ment to be inflicted upon him. It i.s- 
diffioult to imagine any more dishonour¬ 
able conduct than that of the respondent 
and but for two circumstances such con¬ 
duct must have resulted in his being 
ordered to be struck off the rolls. These 
circumstances are: firstly, that the money 
sued for was as the Tribunal has found 
the respondent’s although the procedure- 
adopted by him to recover it was wholly 
crooked and dishonourable and secondly 
that there does seem to be some ground 
for believing that the petitioner wao 
blackmailing tho respondent and that 
this was the real reason why the money 
was sent to him. Taking these matters 
into consideration in iny view fche- 
order of the Oourt should be that the- 
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respondent be suspended from practice 
tor the poriod of five years. 

. Sundaram Chetty, J.— During the 
insolvency proceedings, the Official As¬ 
signee enquired into the claim made by 
L. V. N. Sastri on the strength of the 
ex parte decree obtainod by him and 
rejected it as false : vide his report dated 
11th January 1929. The order of the 
Official Assignee was uphold by Kumara- 
swarai Sastri, J., (Ex. R). Against that 
an appeal was tiled and it was disposed 
of by Ramesara and Cornish, JJ. : vide 
Ex. 13). The learned Judges allowed the 
appeal, holding that thoro were no ade¬ 
quate grounds for vacating the ex parte 
decree passed against the insolvent and 
also stating that the debt must be regar¬ 
ded as proved. It is strenuously conten¬ 
ded by Mr. T. M. Krishnaswamy Ayvar, 
on behalf of the respondent, that that 
judgment of the appellate Court in insol¬ 
vency proceedings should bo deemed to 
be a judgment in rera within S. 41, Evi¬ 
dence Act and as suoh conclusive, so as 
to preclude any other Court from reopen¬ 
ing the same question. If this conten¬ 
tion should prevail the finding of the 
appellate Court in it3 insolvency juris¬ 
diction, that the debt set up L. V. N. 
Sastry as due to him from the insolvency 
is true, should be taken to be conclusive. 
It is argued with great insistence that 
by reason of that judgment the legal 
character of L. V. N. Sastry as a creditor 
of the insolvent must be deemed to have 
been declared so as to be operative as a 
judgment in rem against all the world. 

In order to decide, this question, which 
is not free from difficulty, the true scope 
of S. 41, Evidence Act, has to be under¬ 
stood. That section incorporates the law 
on the snbjcct of ‘ judgments in rem” as 


explained in the decision of Sir Barne 
Peacock in Kanhya Lai v. Radha Churj 
(5) According to that section : 

a final judgment, order or docree of a compc 
tont Court, in the exercise of probate, matri 
monml, admiralty or insolvency jurisdiction 
which confers upon or takes away from au' 
person any legal character, or which declare 

rn be /? Utled to ^ 8,lch charade 
or to be entitled tx> any specific thing, not a 

against an\ specified person but absolutelv, i 

relevant when the existence of any such lega 

character, or the title of any such person to an' 

tfuch thing, iB relevant.’* 


The scotion further lays down that 
suoh^judgraent, order or deoree is conclu- 

(5) C1807J 7 W. R. 333=B. LTOT d. V 0 1 GO* 
(F.B.). 


sive proof that the legal character con¬ 
ferred or declared accrued to that person 
at the time when such judgment, order or 
deoroe was pronounced and that anything 
to which it declares any person to be so 
entitled was the property of thit person 
at that time. Such an effect seems to bo 
of a limited character, and in order to 
make any such judgment, order or decree 
conclusive proof operating as a judgment 
in rem, what was conferred on or taken 
away from a person should be a legal 
character within the meining of that 
section. 

As observed by Messrs. Woodroffe and 
Ameer All in the Law of Evidence, one of 
the main difficulties has always been to 
ascertain some principle upon , which to 
rest this class of judgments so as to 
determine what casei fall within it. The 
principle is lucidly stated in Phipson’s 
law of Evidence (Edn. 5), at p. 387 as 
follows : 

The principle of the conclusiveness of judg¬ 
ments in rem, as regards persons, is thjjt public 
policy for the peace of society requires that 
matters of social status should net be left in 
continual dcubt, and as regards things, that 
generally speaking, every one who can bo affec¬ 
ted by the decision may protect his interest by 
becoming a party to the proceedings. In addi¬ 
tion to it, it has to bo remembered that a deci¬ 
sion iu rein, not merely declares the status of 
the person or thing, but ipso faoto renders it 
such as it is declared ; thus a decree of divorce 
not only annuls the marriage, but renders the 
wife feme sole ; an adjudication in bankruptcy 
not only declares but constitutes the debtor a 
bankrupt ; a sentence in a prize Court not 
merely declares the vessel prize but vests it iu 
the captor." 

The expression “legal character’' has 
not been defined in any statute. Its 
meaning has to bo understood in the light 
of the principles relating to judgments in 
rera which the legislature must have had 
in view in framing this section. The 
same expression “legal character” is found 
in S. 42, Specific Relief Act. That soction 
says that only a person entitled to any 
legal character or to any right to pro¬ 
perty can institute a suit for a declaratory 
relief in respect of his title to suoh legal 
character or right to property. In con¬ 
struing the significance of that expres¬ 
sion, a Division Bench of this Court has 
observed in RamalcrisJina v. Narayana 
(1), p. 82, as follows : 

• M VYe take it that a man's legal character is 
the same thiug as a man's status, A man’s 
status cr legal character is constituted bv the 
attributes which the law attaches to him iu his 
individual and personal capacity, the distinc- 
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tivo mark or dress, as it wore, with which the 
law clothes him apart from tho attributes 
which nnv be said to belong to normal huma¬ 
nity in general.” 

The chief varieties of status as set 
forth in Holland's Jurisprudence are also 
mentioned in that decision as illustra¬ 
tions. Now, what is it that the judgment 
(Ex. 13) has declared ? The claim of 
Li. V. N. Sastri as a creditor of the insol¬ 
vent was allowed ; in other words, the 
debt allegod by him as, due from the 
insolvent, was found to bo true. 

Mr. Krishnaswamy Ayyar, in tho 
course of his able argument, contends 
that the declaration that L. V. N. Sastri 
is a creditor of the insolvent made by 
tho Court in the exorcise of insolvency 
jurisdiction confers upon him a legal 
character as contemplated in S. 41, Evi¬ 
dence Act. Ordinarily, the right of a 
creditor is to recovor his debt from tho 
debtor. That right arises from a con¬ 
tractual obligation. It oannot strictly 
be deemed to confer on him any status 
or legal character. It is however urged 
that as soon as he is recognized as 
a creditor to the insolvents estate, 
the law gives him a position out of 
which certain speoial rights and duties 
flow. By virtue of the attributes which 
tho law attaches to him, it is argued that 
a logal character may be deemed to have 
been conferred on him. Tho decision in 
Ramakrish?ia v. Narayana (1) shows 
that a right claimed as arising out of a 
contractual obligation would not be a 
right to a legal character within the 
meaning of S. 42, Specific Relief Act. Tho 
grant of probate by a Court in the exer¬ 
cise of probate jurisdiction has been held 
to be conclusive proof of the truth of the 
will which has tho effect of declaring a 
person to be an executor, and that is con¬ 
ferring on him a legal character. This 
is indicated by the decision of the Privy 
Council in Sheoprasad Singh w. Rama- 
najidan Prasad Singh (2). From the ob¬ 
servations of their Lordships, it may also 
ho taken that a presumptive reversioner 
under Hindu law has a legal character 
entitling him to sue for a declaration 
under S. 42, Specific Relief Act. In 
Chinnasami v. Ilariharabadra -(3), it is 
stated that by the grant of probate of- a 
will, the legatee or tho beneficiary under 
the will acquires a legal charaotor. 

It has been held in the decision re¬ 
cited in Official Assignee of Madras v. 
Official Assignee of Rangoon (4), that a 


declaration by the insolvency Court that 
one is a partner or not a partner of 
a firm does nob amount to the conferring 
of a legal character nor the taking away 
of a logal character from a person within 
tho meaning of S. 41, Evidence Act. At 
p. 587 (of 46 M. L. J.) the learned Chief 
Justice observes that an order of the in¬ 
solvency Court refusing to adjudicate one 
Annamalai Chetty a bankrupt, on the 
ground that he was not a member of the 
firm which had been declared insolvent, 
is not an order conferring upon Anna- 
raalai Chetty or taking away from him 
any legal character within the meaning 
of S. 41, Evidence Act, which would 
operate as a ju Igment in rem binding on 
all the world. This decision is, in my 
opinion, the nearest approach to the pre¬ 
sent case. It is argue! that in conse¬ 
quence of the recognizion of a person as 
a creditor to the insolvent’s estate in tho 
course of tho Insolvency proceedings cer¬ 
tain special rights and liabilities are 
created by the insolvency Act which may 
not be applicable to the case of an ordi¬ 
nary creditor. As he is clothed with 
certain statutory rights and obligations 
it is urged, that h3 must be deemed to 
have boon clothed with a logal character. 
The same thing can be said even in res¬ 
pect of a partner. If a partnership is 
created by contract among two or more 
persons, certain special rights and obli¬ 
gations are created by virtue of the pro¬ 
visions of Contract Act, which are not 
traceable to any contract between the 
parties. It is not easy to distinguish the 
position of a partner from that of a 
scheduled creditor in insolvency, because 
cartain rights and duties imposed by the 
statute apply to both of them though 
those do not flow from any particular 

contract. 

If a partner has no legal character 
within tho meaning of S. 41, Evidence- 
Act, as hold in Official Assignee of Mad¬ 
ras v. Official Assignee of Rangoon (4), it 
is difficult to hold that a creditor whose 
debt is held to be proved by the insol¬ 
vency Court has acquired a legal cha¬ 
racter withiu the meaning of that sec¬ 
tion. If the expression “legafcharacter 
used in S. 41 denote; a status, the ac¬ 
ceptance of Mr. Krishnaswamy Ayyar s 
contention in the present case would 
amount to saying that “legal character 
would mean a legal right, acquired not 
solely by a contract but by virtue of & 
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statutory provision. That would be too 
broad a definition of “legal character” 
and I do not think that such an unres¬ 
tricted and wide scope could be given to 
that expression occurring in S. 41 which 
deals with judgments in rem, in the ab¬ 
sence of any direct authority. The de¬ 
cisions in Chandrashioar Prasad Narain 
Singh v. Bisheshawrr Praiap Narain 
Singh. (6) and Kishorhliai Iievadas v. 
Komchodia Duhia (7) do not seem to be 
quite in point for purposes of the present 
question. I am therefore of opinion that 
the final judgment of the insolvency 
Court (Ex. 13) cannot be deemed to have 
conferred a legal character on L. V. X. 
Sastri within the metning of S. 41. Evi¬ 
dence Act, in which case alone the de¬ 
claration that he is a creditor of the in¬ 
solvent would operate as a judgment in 
rem. 

I 

I may now refer to the alternative 
contention raised by Mr. Krishnaswarai 
Iyer that L. V. X. Sastri must he taken 
to have become entitled to a specific 
thing by reason of the finding given by 
the appellate Court in insolvency juris¬ 
diction : Ex. 13. Here again a difficulty 
arises m ascertaining what is meant by a 
i specific thing” in this section. Prima 
ifacie. it connotes tangible, moveable pro- 
Perty. It would be somewhat strange if 

an actionable claim such as a right to 
recover a debt from another person can 
be deemed to come under “any specific 
‘thing” mentioned in this section. It is 
not enough to show that under the judg- 
■ ment of the insolvency Court one has 
become entitled to a specific thing, but 
his title to such a thing must have been 
declared not as against any specified per¬ 
son, but absolutely. So far as I could 

n _ 1 1 9 .as 
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see, there is nothing 


in the Insol¬ 


vency Act for declaring the title of 
any portion to a specific thing in 
the manner provided for in S 41 
of the Evidence Act. The title (o the 
specific thing should he declared absolu¬ 
tely and not merely as against another 
peison and m such a case only it would 
have the conclusive character as against 
the whole world. Such declaration may 
be made id the exercise of admiralty 
jurisdiction. However reliance is placed 
upon a decision of the Allahabad High 
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Court in Pilaram v. Jliujhar Singh ( 8). 
In that decjiscon^ am*adjudication by the 
insolvency Court as to , the title of a 
claimant in respect of some houses, 
crops and some moveable property, has 
been held to amount to conclusive proof 
of title in respect of the specific things 
claimed by the applicant within the 
meaning of S. 41, Evidence Act. That 
decision would no doubt be an authority 
which would help the respondent in this 
case, provided a chose-in-action or a 
right to recover, a debt could be brought 
under any specific thing’ mentioned in 
S, 41. But it seems to me that even as 
a legal fiction, a right to recover a debt 
or a chose-in-action cannot be deemed to 
be a specific thing. It would be going 
too fai if such an extended moaning is 
attached to it. 

1 oi the reasons mentioned above, I 
am of opinion that the final judgment, 
Ex. 13, does not amount to a- judgment 
in rem within the meaning of S. 41, 
Evidence Act, so as to bind persons who 
were not parties or privies to that case. 
-That being so, there is no legal bar to 
the Tribunal investigating into the 
matter at issue and coming to an inde¬ 
pendent conclusion on the merits. The 
materials for decision by the insolvency 
Court do not appear to have been so full 
as in the present enquiry. The learned 
Judges of the tribunal have bestowed 
great care and attention over this case, 
and due weight must be attached to the 
conclusions arrived at by them. I am 
clearly of opinion that the respondent’s 
conduct in respect of the proceedings 
taken against Kumaraswami Iiao which 
resulted in the passing of the ex parte 
decree is by no means honourable or 
honest. That a member belonging to 
the honourable profession of law should 
have stooped to have recourse to such 
objectionable and crooked methods is to 
be deplored by all right-minded men. In 
the exercise ot the disciplinary jurisdic- 
tion of the High Court, a punishment 
which would meet the ends of justice 
and serve the interests of the profession 
has to be awarded. As for the punish¬ 
ment, I agree with my Lord in the order 
pronounced by him. 

Stone, J. —The case raises questions 
of fact and of law. The question of law is 
of some importance and one that can be 
most c onveniently considered after one 
(8) [1916] 38 I. C. 798; --~ 
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question of fact has been examined. I 
accordingly consider first that question 
of fact which can be expressed as fol¬ 
lows : Was the respondent the prime 
mover in a course of conduct which had 
for its purpose the securing of a judg¬ 
ment in proceedings (which may be re¬ 
ferred to as the Sastri proceedings) 
against the complainant without giving 
the complainant an opportunity to enter 

any defence ? 

» •«* 

'l* V 

My conclusion on this question of fact 
is that the respondent was behind these 
proceedings. The respondent, by his 
counsel admits that these proceedings 
■cannot be justified. They are tainted at 
the source and throughout. If the res¬ 
pondent, an officer of the Court, either 
inspired them or was responsible for 
the course they took he was in my view 
(a view I gathered was taken by his 
counsel who founded himself on the fact 
that his client was not connected with 
or aware of these proceedings) guilty of 
professional misconduct. I am further 
of the opinion that this question was one 
clearly raised by the petition herein. 

On the merits therefore it follows that 
the report of the three experienced ad¬ 
vocates who having heard and seen the 
witnesses have arrived at the conclusion 
•that the respondent is guilty of profes¬ 
sional misconduct must be approved. The 
•question remains whether the Court is 
precluded by S. 41, Evidence Act, from 
•questioning the liability which was the 
subject-matter of the Sastri suit. 

The question of law arises as follows: 
Granted that the proceedings in the 
Sastri suit were objectionable, still the 
-decree of culpability is much less if it 
appears that Sastri was an endorsee of a 
promissory note than if it appears that 
-there was no note and no debt and con¬ 
sequently that the Sastri suit was a 
swindle from beginning to end. Thus 
although on the question of professional 
•misconduct I consider the vital question 
-to be as above stated, when one comes to 
•consider the punishment it i9 necessary 
to determine whether there was any 
debt at all. This issue it was argued 
the Court was precluded from consider¬ 
ing beoause on appeal from the judgment 
of Kumaraswami Sastri, J. (which judg¬ 
ment upheld the decision of the Official 
Assignee disallowing the Sastri claim in 
•the insolvency of the complainant^ 


Ramesam and Cornish, JJ., allowed the 
claim and one of the Judges used the fol¬ 
lowing words. Ramesam, J.: 

“We think the debt must be regarded as proved 
and we allow the appeal.” 

The debt here referred to is not the 
judgment debt but the debt alleged to be 
due from the complainant herein which 
was the foundation of the Sastri suit. 
Cornish, J., does not use any language 
which can be construed as amounting to 
a finding that the debt on which the 
Sastri case was founded is established. 
He limits himself to the question at 
issue, viz., whether in all the circum¬ 
stances the Court should exercise its 
discretion to go behind the judgment and 
he holds that there is no sufficient evi¬ 
dence of collusion, fraud or miscarriage 
of justice to justify the Court’s taking 
such a course. That is, he does not, go 
behind the judgment. Following the 
judgments delivered by Ramesam and 
Cornish, JJ., a decree was entered. That 
decree is in my view the decree made in 
the case and is the document to be 
looked at when considering S. 41, Evi- 
denes Act. That decree decreed that 
the “appellant’s debt is proved.” The 
debt in question was the judgment debt, 
not the debt on which judgment was 
obtained ex parte. Clearly therefore in 
no view of the law unless not the de¬ 
cree but the judgment is to be looked at 
and Ramesam, J.’s above quoted observa¬ 
tion is to be treated as a judgment in 
rein, is this Court,in proceedings between 
the complainant and the respondent 
herein, precluded from considering 
whether the allegation of indebtedness in 
the Sastri suit was well founded. 

The argument, as I understand it, is 
that the judgment in question is a judg¬ 
ment declaring that a debt is owed to S 
by an insolvent, that accordingly it 
clothes S with a character he would not 
otherwise possess, for it makes him a 
creditor, and that although the term 
“legal character” does not embrace 
ordinary creditors it does embrace credi¬ 
tors in an insolvency, for such creditors 
by the very fact of insolvency, have 
their rights varied by act of law. The 
argument thus amounts to this; that 
even as insolvency alters the legal 
character of the insolvent so also it 
alters the legal character of the credi¬ 
tors of the insolvent. I do not agree. 
“Legal character” here means something 
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equivalent to status: see Kanhya LalL 
v. Had ha Churn (5), Gangadhar Roy a v. 
Umasoondery Dossce (9) and Rama- 
krishna v. Narayana (l). The legal 
character assigned to a person announces 
to all the world what the legal status of 
the person in question is. The meaning 
of “legal character" must he narrowly 
construed for it must be remembered 
that an action in rem is not an action 
against a tiling but an action availing 
^gainst all the world. One must be 
cautious lest litigation between A and 
B allowed unduly to alfect the rights of 
C. The sort of danger is clearly shown 
in Official Assignee of Madras v. O. R. 
M. O. R. S. Finn (10). The point there 
•taken was similar to the point hero 
taken and it failed. In Official Assignee 
■of Madras v. Official Assignee of Ran¬ 
goon (4) at p. 587 (of 4G M. L. J.) it was 
held that a declaration that A is a part- 
■nerin a firm is not a declaration of 
legal character. The extraordinary con¬ 
sequence that would flow if a declara¬ 
tion of partnership or of nonpartner- 
-ship in litigation between .1 and B were 
held to conclusively bind C is there 
pointed out. Yet it can hardly be 

• doubted that the condition of being a 
.partner much more nearly approaches 

• status than the condition of being a cre¬ 
ditor in an insolvency. 

The decision of the Judicial Committee 
in Sheoparson Singh v. Ramnandan 
Prasad Singh (2) does not assist. That 

• case decides that where an action is 
founded upon the vital allegation of in¬ 
testacy once it appears that a probate 

' Court has affirmed the will of the alleged 
intestate tlie action fails in limine be¬ 
cause that decision is binding and con- 

• elusive, there is therefore a will, and 
there is therefore no intestacy. The 

• cases .cited in Kishorbhai Revadis v. 
. Kanchodia Dhulia (7) and In re Ivory 

JIankin, Hankin v. Turner (11) amount 
to no more than this that where a Court 

• of Probate has declared a will to be 
valid or has made a declaration as to 

•next of kin the fact of the will or of the 
■ declared next of kin cannot be disputed 
,in another Court. Neither case pur¬ 
ports to con strue S. 41. The case of 

(9) [1607] 7 NV. R. 847=8. iT^TSup. Vol.* 

(10) A. I. R. 1927. Mvl. 520=101 I. C. 12= 
50 Mad. 541. 

.(11) fl679] 10 Ck. D. 372=27 W. R. 20=39 


Roland a puree Natchiar v. Dcrasinga 
Tevar (12) at p. 191 does not in mv opi¬ 
nion touch the point under decision. It 
does not even establish that a rever¬ 
sioner is a person clothed with a legal 
character within the meaning of S. 42, 
Specific Relief Act, for it is obvious from 
Sir Barnes Peacock’s remarks at p. 174 
that the suit for a declaration of title 
was one to which the reversioner was 
notin that case entitled. Sirpairao v. 
Shankarrao (13 is of assistance only as 
showing that a declaratory suit is not 
maintainable by a creditor as - such; that 
the condition of creditor is not a legal 
character. This however is conceded. 

It is next argued that assuming that 
the judgment that the debt was proved 
does not confer a legal character, yet it 
declares a right to a specific thing and 
to a specific thing not against a specific 
person but absolutely. Upon this latter 
point Pitaram v. Jhujhar Singh (8) at p. 
799 is relied upon. There the Allahabad 
High Court observed: 

< ‘‘We think the decision of the insolvency 
Court amounts to conclusive proof as to 'he 
title in respect of the specific things claimed 
by the applicant, not merely as against him, 
but absolutely within the meining of S. 41. 
Evidence Act.” 


There A was claiming certain specific 
articles which he alleged were his but 
which being in the possession of the in¬ 
solvent had been taken .by the receiver. 
He had two remedies: (l) to apply to the 
insolvency Court; (2) to institute a suit 
for recovery in the Munsif’s Court. He 
pursued (I) and lost. He did not appeal 
but commenced Suit No. (2). 

i • ^ ^ # earlier decision was 

binding on him on the ordinary princi¬ 
ples of res judicata. The above quoted 
observation would therefore appear to 
be obiter. I doubt whether a finding of 
a bankruptcy of any other Court in a 
contest between A and B as to whether 


certain property belongs to .1 amounts to 
anything more than a finding that as 
against B it belongs to .4. I cannot be¬ 
lieve that in such a contest the rights of 
C to such property can he conclusively 
determined. It is no use urging that 
under the Insolvency Rules C could 
afterwards come and claim. Ex hypo- 
thesi if the judgment in the suit between 
A and B is in rem and conclusive against 

(12R1838] 2 I. A. lG9=2:rw7 K. 314=15 8. jT 
R. 63=3 Sar. 450 (P.C.). 

(13) A. I. R. 1930 Rom. 331=127 1. G. 330. 
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strangers C would be met with a con¬ 
clusive finding. I can well understand 
that in an admiralty action in rein 
against the ship there would he a de¬ 
claration made effective against the 
whole world, hut as at present advised I 
find it difficult to conceive how other¬ 
wise the judgment could declare title to a 
specific thing to he in .4 against the whole 
world as distinct from a specific person. 
However that may be, in this case the 
point doe3 not arise for I am clearly of 
the opinion that a decree declaring that 
A is entitled to a debt is not a declara¬ 
tion of title to a specific thing made not 
against a specific person but absolutely. 
By the very nature of the case by the 
time you have made the chose-in-action 
a specific thing (assuming that it can be 
regarded as a specific thing to which I 
have doubts) you have specified the 
debtor. 

Finally I observe that a judgment in 
insolvency, declaring that the creditors’ 
debt (i.e., a judgment debt) is a provable 
debt does not declare that an alleged 
debt which merged in that judgment debt 
is proved. In Chandrcshiuar Prasad 
Naram Singh v. Bisheswar Pratah Naran 
Singh (6) at 817 (of 5 Pat.) it is observed 
that 

“all that is essential to the decision that the 
executor was entitled to probate must be taken 
to have been conclusively determined." 

It is argued therefore that it was 
essential to the decision arrived at by 
Ramesam and Cornish, JJ. to hold that 
the alleged debt was proved and that 
therefore not only the judgment debt but 
the alleged debt which was the founda¬ 
tion of the Sastri suit is conclusively 
establishel against the world. I am not 
to be taken as assenting to the above 
citation, but assuming that it is a correct 
statement it is not applicable, for it was 
not necessary for the Court in the insol¬ 
vency proceedings to hold th,e alleged 
debt in the Sastri proceedings was pro¬ 
ved. Judgment could have been given 
without any such finding of fact and one 
of the learned Judges (Cornish, J.) gave 
such a judgment. But even had it been 
a necessary step I incline to the view 
that the observations to be found on 
p. 343 (of 7 W. R.) Kanhaya* Lall v. 
Radhachurn (5) express the true position. 
"Though it be necessary as a step to mak¬ 
ing a declaration which will operate in 
reno to find a fact, that finding will nc)t 
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bind third parties in subsequent proceed¬ 
ings. 

I am accordingly of the opinion that 
the tribunal was at liberty to consider 
whether the alleged liability founded' 
upon an alleged promissory note and 
sued for in the Sastri suit ever existed.. 
On this issue of fact I see no reason for 
thinking that the tribunal arrived at a 
false conclusion or one unsupported by 
evidence. There remains the fact men-* 
tioned in the report at p. 76, lines 40 to 
44 of the printed case that this is a 
stale complaint. Whether this is very 
material in considering the degree of 
delinquency is a matter of doubt. I 
concur in the view expressed by the- 
Chief Justice as to the gravity of the 
offence and as to the proper punishment, 
therefor. 

P.R.S./s.N. Reference answered. 
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Ramesam, J. 

Venkatakrishna Reddy and others —De¬ 
fendants—Appellants. 

v. 

Srinivasachariar and others —Plaintiffs 
—Respondents. 

Second Appeal No. 545 of 1927, Deci¬ 
ded on 17th December 1930, against de¬ 
cree of Sub-Judge, Cuddalore, in A. S,. 
No. 4 of 1925. 

Civil P. C. (5 of 1908), 0. 1, R. 8 — Sanc¬ 
tion to prosecute or defend suit given to in¬ 
dividual persons —One of them dying—Right: 
does not survive to his heirs — Proper pro¬ 
cedure in such cases indicated. 

Where sanction is originally given by the 
Court to a certain number of persons either to- 
prosecute or defend a suit and one of them dies • 
his heirs are not competent to prosecute or de- 
ter.d the suit because the sanction was accorded 
to certain individual persons eo nominee and 
not to their heirs and unless the order can be 
construed so as to confer the right, on the legal 
representatives also the right does not survive. 

In such a case the proper procedure is for the 
remaining persons to apply to the Court for 
directions. They should bring to the notice of 
the Court that one of the persons to whom the- 
original sanction was given is dead and request 
the Court for directions whether the Court will 
be*pleased to permit the remaining persons to- 
continue to prosecute or defend the suit or if it 
thinks that if the original number is necessary,. 
directions should be given authorizing an ad¬ 
ditional person who need not necessarily be 
the legal representative of the deceased person 
to join the survivors; and when the Court gives 
the necessary orders the suit will proceed. To 
say that in all such cases, first that the legal 
representatives should be brought on record, 
secondly that if they are not brought on record,, 
the suit abates is to defeat the ends of justice: 

A. I. R. 1925 Lah. 124; 46 P. R. 1919;; 
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.4. I. R. 1923 hah. 31; A. I. R. 1927 Mad. 503 
and A. I. R. 1928 Cal. 184, Dixt. [P 154 C lj 

Advocate-General and R. Ramamurthi 
Ayya,r —-for Appellants. 

Govt. Pleader , T. M. Krishnaswami 
Ayyar and T. E. liamalhadrachariar — 
for Respondents. 

Judgment. —The suit out of which 
this appeal arises was filed by four plain¬ 
tiffs in a representative capacity for a 
declaration that Survey No. 65/6 in the 
village of Singanur of extent of about 77 
or 78 cents is kalam poramboke and for 
an injunction restraining the defendants 
from having a Droupadi Amman temple 
in any portion of that land. The ori¬ 
ginal extent of the land was about 83 
cents, but in the north-east corner of it 
there is an old Perumal temple. Both 
the Courts below found that the suit 
land is kalam poramboke. I will first 
deal with the preliminary objection that 
has been taken by the learned advocate 
for the respondents. He contends that 
the appeal cannot proceed because it was 
originally filed by defendants 1 to 5 who 
were permitted by the District Munsif 
to defend the suit on behalf of those vil¬ 
lagers who were of the same opinion as 
themselves but the second appellant died 
and his legal representatives were not 
brought on the record and the remaining 
four appellants are not persons who were 
authorized to carry on this appeal. . The 
first case relied on for this contention is 
Wall Muhammad v. Mahlu (l). In that 
xjase certain persons filed a suit on be¬ 
half of themselves and several others un¬ 
der 0. 1, R. 8, Civil P. C. Some of the 
persons so represented were also plain¬ 
tiffs. They obtained a decree. In 
second appeal one of the persons who ob¬ 
tained sanction to represent others died 
•and an application to bring his legal re¬ 
presentatives on record was made in time 
-but some of the other plaintiffs also died, 
bub their legal representatives had not 
been brought on record. It was held 
that it was a joint decree obtained' by 
all the plaintiffs, and, though after sanc¬ 
tion under 0. 1, R. 8, the second set of 
plaintiffs wore not necessary plaintiffs, 
they having been parties to the suit 
and the appeal, their legal representa¬ 
tives ought to be brought on the record 
.and the order under O. 1, R. 8 will not 
relieve Jfiie appellants from the necessity 

Uj A. I. H. 1925 Lah. 124=88 ITU. 592^5 
Lab. 429, 


of impleading all the decree-holders or 
their legal representatives and therefore 
the appeal will abate in toto. An 
earlier decision of the same Court in 
Rama Diyal v. Mohammad Raju Shah 
(2) was distinguished on the ground that 
the persons who died never applied to be 
made parties to the suit and were not on 
the record. They were only represented 
by one person who obtained sanction un¬ 
der 0. 1, R. S, Civil P. C. The decision 
in Wall Mohaynmad v. Mahlu (l) relies 
on and follows another decision of the 
same Court in Appeal No. 3169 of 1918 
decided in 1922 and the two cases were 
said to be on all fours. These decisions 
were followed in Samail v. Haji (3). In 
this case five of the respondents were 
permitted to defend the appeal on be¬ 
half of others by an order under 0. 1, 
R. 8, and there is no death among these 
respondents. But there were other res¬ 
pondent.-; in the appeal as originally filed 
and some of these died. It was conten¬ 
ded by the appellants' advocate that the 
appeal did not abate, but the Court held 
that the other respondents having ob¬ 
tained a decree and having been made 
parties to the appeal their representa¬ 
tives also ought to be made parties and, 
if they are not made parties the appeal 
will abate. 

In my opinion these two cases 
are distinguishable on the facts from 
the case before me. In the second ap¬ 
peal before me I have not got the com¬ 
plication of the parties other than those 
who obtained sanction under 0. 1, R. 8, 
being parties in appeal. In the first 
place those are cases where the deaths 
occurred among the respondents and be¬ 
cause the original respondents obtained a 
joint decree it was hold that the appeal 
could not proceed without the legal re¬ 
presentatives of all the respondents. But 
in the present case the death of parties 
is among the appellants and all the ap¬ 
pellants were only those who obtained 
sanction under 0. 1, R. S. Another case 
mentioned is Srinivasulu Chctty v. 
Guraviah (4). In that case several 
plaintiffs obtained a decree for joint 
possession. There was an appeal; one of 
the plaintitls-respondents died and his 
legal representatives were not brought 
on record. This case cannot help the 

(2) [1919] 4G P. R. 1919=51 I. C. 437. 

(3) A. I. R. 1926 Lah. 3i=S9 I. 0. 378. 

(4) A. I. R. 1927 Mad. 505=101 I. C. 655. 
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respondents in the present second appeal. 
It being a joint decree for possession in 
favour of several parties, all of them or 
their legal representatives ought to be 
respondents on the record. There is no 
order under O. 1, R. 8 Civil P. C., in that 
case. Another case relied on before me 
is the decision of the Calcutta High 
Court m XaimU'i'lin Biswas v. Mamrud~ 
din Lakhkar, A. I. I?. 1928 Cal. 184. 
Here there is a decree against four land¬ 
lords. They appealed; one of them died 
and his heirs were not brought on re¬ 
cord. It was held that the whole appeal 
abated. There the rule was laid down 
that if the appeal can be heard in the 
absence of the deceased appellant the ap¬ 
peal can proceed but if the appeal can¬ 
not be 'O heard then only the appeal 
abates; and whether the appeal can be so 
heard or not depends upon the nature of 
the suit. In this case also there is no 
order under 0. 1, R. 8. In my opinion 
none of the cases cited governs the pre¬ 
sent case. 

It seems to me that where sanction 
was originally given by the Court 
to a certain number of persons either 
!to prosecute or defend a suit and one 
lof them dies his heirs are not com¬ 
petent to prosecute or defend the suit 
because the sanction was accorded to cer¬ 
tain individual persons ‘eo nominee’ and 
not to their heirs and unless the order 
'can be construed so as to confer the right 
|on the legal representatives also the 
right does not survive. In such a case 
the proper procedure seems to me for the 
remaining persons to apply to the Court 
for directions. They should bring to the 
notice of the Court that one of the per¬ 
sons to whom the original sanction was 
given is dead and request the Court for 
directions whether the Court will be 
pleased to permit the remaining persons 
to continue to prosecute or defend the 
suit; or if it thinks that if the original 
number is necessary directions should 
be given authorizing an additional person 
who need not necessarily be the legal 
representative of the deceased person 
to join the survivors; and when the Court 
' gives the necessary orders the suit will 
proceed. To say that in all such cases. 

I first that the legal representative should 
be brought on record, secondly that if 
they are not brought on record the suit 
abates seems to defeat the ends of justice. 
In the present case I give sanction to the 

m. 


remaining four appellants to proceed 
with the appeal on behalf of their party 
and disallow the preliminary objection. 

The only question in the case is whe¬ 
ther the right of the villagers to use the • 
suit land as kalam poramboke is in¬ 
fringed if the defendants use a consider¬ 
able portion of it for the Droupadi 
temple and its festivals. The District 
Munsif gave a decree according to which 
the Government was to fix a site of 
2 cents in extent in the south-west 
corner of the suit land towards the west 
of the pathway running across the land 
and the defendants will remove their 
temple to that site from the present 
spot A. There is also an injunction to* 
that effect and also prohibiting animal 
sacrifices on the suit laud. There was • 
an appeal by the defendants and a 
memorandum of objections by the res¬ 
pondents to the Subordinate Judge of 
Cuddalore. The Subordinate Judge dis¬ 
missed the appeal and allowed the- 
memorandum of objections. He found? 
that the suit land is a kalam poramboke 
and that building a temple and carrying 
on festivals on it would be a substantial 
infringement of the right of the villagers- 
to use the land as a kalam and that the • 
lower Court had no power to direct the- 
Government to select a particular spot 
for the temple. Defendants file this 
second appeal. 

I may now state some of the facts 
either admitted or found. The image of 
Droupadi was first brought to this village- 
in about 1912 from Peramandur. Origi¬ 
nally the villagers intended to construct 
the temple of Droupadi Amman at a 
spot C towards the east of the village. 

At that time all the villagers seemed 
to co-operate together as the resolutions 
embodied in Ex. C show. A contract 
was given to one Mr. Doraiswami Muda- 
liar to look after the construction at the • 
spot C. Rs. 600 were spent in raising, 
some superstructure at the spot C, but 
afterwards it was found that the neces¬ 
sary ground whioh has to be purchased 
for the site of the temple could not be - 
purchased except at a very heavy cost 
and the whole scheme had to be dropped. 
Meanwhile the image was installed and 
a temporary temple was constructed at 
a spot B towards the southern end of 
the suit land. The aotual ground covered' 
by the temple is about 2 cents, but a 
some distance from it there is a pit for.- 
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fira walking and also some similar shrines 
for Arjuna and Duryodhana. Now if it 
13 only 2 cents of land that is required 
for the Droupadi festival, obviously the 
matter is one that ought to be settled in 
an amicable way, whatever the strict 
legal rights may be ; and it is appar¬ 
ently in this spirit that the Munsif gave 
his judgment. If a small slice of two 
cents is cut off from this plot of 77 cents, 
r.ot only will the defendants’ party be 
satisfied, but the inconvenience that can 
be caused to the villagers in the way of 
• using the suit land as kalam would be 
very little. I may mention here that 
after the District Munsif’s decree the 
Government have selected a spot towards 
the west of the extent of two cents but 
the defendants are not satisfied. It is 
said one reason why the defendants 
want to remove the temple from the 
spot B in the south to the spot A is that 
some houses in the village took fire and 
the defendants believe in the superstition 
that because the goddess had her eye on 
the houses therefore the houses took fire, 
and if the temple is removed to a spot 
whence the goddess can command only 
the street there will not be such acci¬ 
dents. This superstitious belief is the 
reason for the defendants’ desiring a 
change. 


sue 

th 


At first sight one feels that sue 
superstitions should not waste tl 
time of the public Courts. However v 
have to decide the case according to tl 
legal rights. When the case came c 
before Phillips and Madhavan Nair, JJ 
they directed that the Governmer 
should be made a party. The Goveri 
ment has been made a party and tb 
Government Pleader stated that tb 
Government have selected a spot of tw 
cents according to the direction of th 
District Munsif, but the defendants ar 
not willing to take it. He also ques 
fcioned the correctness of the Sub-Judge’ 
observations in para. 64 of the judgment 
is unnecessary to deoide this question 
lhe truth of the matter ig that defen 
dants want not two cents but a goot 
deal mere. One of the points raise. 

rlZ e r th , e l9arned Advocate 
General is that unless the plaintiffs oai 

show special damage the suit is no 

sustainable. But I am not able to agre, 

with this contention. We are not con 

cerned here with a public right or £ 

pathway as to which there is an obstruc 


tion and a private party cannot maintain 
a suit unless there is special damage. 
In this case the kalam poramboke is 
dedicated to the use of the villagers as a 
threshing lioor, the actual ownership 
being vested in the Government. The 
suit is filed on behalf of all the villagers. 
The villagers do not sue as members of 
the public, but as the persons who have 
the right of using the suit land as a 
threshing floor. This objection of the 
learned Advocate-General must there¬ 
fore be disallowed. He then mentioned 
a case in Bamaswamy Iyer v. Secy, of 
State (5) in which there was a communal 
land a part of which (of the extent of 
41 cents) was granted to some potters. 
It was found that there was still left 
1 acre 54 cents for communal purposes 
and there was also another plot of 2 
acres 77 cents available for the same 
purposes. In the case before me there 
is no other land and the extent of the 
suit land is 77 cents. In my’ opinion 
the present case is distinguishable from 
the one cited. If it is only two cents 
that are wanted for the defendants, it 
may be that one is inclined to help the 
defendants. But a perusal of defen¬ 
dant l’s deposition shows that they can¬ 
not be content with a plot of two cents. 
This is apparently the reason why they 
would not accept the selection made by 
the Government. At p. 60 he says: 

I want 33 cents in all for the purpose of th& 

temple and only one cent for temple construc¬ 
tion purposes.” 

In re-examination he says the 33 cents 
are wanted for the purpose of the kuttu 
which lasts for 18 days in a year. He 
also say’s that in the Bhajana temple. 
200 people will assemble. The Commis¬ 
sioner appointed in the case states that 
the building portion measures 40 links 
east to west and 27 links north to south; 
the shed extends to 10 links more to¬ 
wards the east and 2 links more on other 
sides, and the Dhwajasthambam is 15 
links distant from the shed. We have 
got altogether a plot of 67 by 31 links. 
This is about two cents. About 20 links 
to the east of the Dhwajasthambam there- 
is the idol of Duryodhana on an elevated 
spot measuring 20 links in length. At 
another spot, 55 links, there is the image- 
of Aravan. 45 links to the east there is 
a water pit and just to the east of it a. 
fire pit. T hese are 43 links east to west- 
(5) A. I. R. 1931 Mad. 213=129 I. CT(33b! 
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and 20 links north to south. There is 
another space of 60 by 80 links required 
for some sacrifice, probably animal sacri¬ 
fice. It is clear that, unless all these 
necessary regions are also provided, the 
defendants cannot carry on the Droupadi 
Amman temple festivities in the way 
they want to. At first I thought that 
I might pour oil over troubled waters 
by suggesting a compromise and restoring 
the Munsif’s decree by consent, that is, 
by allotting a space of 2 cents and en¬ 
closing it in such a manner, that is, 
leaving an opening only towards the 
west so that the other villagers need not 
be disturbed by the festivities of the 
temple ; and I made a suggestion to this 
effect to the Advocate-General and I 
reserved judgment for nearly a fortnight 
expecting that his clients would come 
and state their willingness or otherwise 
in respect of this suggestion ; but I have 
heard nothing more about this matter. 

Two or three points emerge clearly 
from the whole record. Any plot to be 
given for this new temple sought to be 
erected by the defendants must be a very 
small plot. It cannot take away a sub¬ 
stantial slice out of the kalam poram- 
boke. Secondly it ought not to be a 
source of nuisance or disturbance to 
other villagers. For that purpose it 
should be situated towards the western 
extremity and the opening of the temple 
should face the west and there should 
be no accessory regions attached to the 
temple for other subordinate festivities. 
Apparently the defendants cannot be 
satisfied with these conditions. In these 
circumstances I think the Subordinate 
Judge’s decree is right and the second 
appeal is dismissed with costs of the 
plaintiffs-respondents. 

P.R.S./K.N. Appeal dismissed. 
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Madhavan Nair, J. 

Venkatarama Ayyar —Appellant. 


v. 

Mirthinjaya Ayyar and anothet Res¬ 
pondents. _ . 

Second Appeal No. 1525 of 1927, Deci¬ 
ded on 11th November 1930, against de¬ 
cree of Sub-Judge, Mayavaram, in A. S. 

No. 65 of 1926. , c ..... . 

Limitation Act (1908), S. 6-Child in 
mother’s womb cannot be regarded as minor 
for purposes of S. 6. 

A person cannot be held to be a minor until 
he is born and therefore S. 6 does not apply to 


the case of a son who is born subsequent to the 
alienation objected to. The minority begins at 
birth and not at conception : 54 J. C. 838 ; 
A. I. R. 1929 Lali. 254, and 14 I. C. 60, Foil: 
A. I.R. 1924 All. 912, A. I. R. 1921 Oudh 196, 
Ref- [P 457 C 2J 

J/. Patanjali Sastriar —for Appel¬ 
lant. 

K. Krishnaswami Iyengar and A. 
Seshachariar —for Respondents. 

Judgment. — The plaintiff is the 
appellant. The only question of law for 
decision in this second appeal is whe¬ 
ther the plaintiff’s suit to set aside the. 
alienation made by his father of 45 cents. 
of land included in the sale deed, Ex. C, 
is barred by limitation under Art. 126, 
Limitation Act. 

Both the lower Courts have found that 
the alienation was not supported by 
necessity and this finding has not been 
questioned before me. Art. 126, Limita¬ 
tion Act, provides 12 years as the period 
of limitation for a suit by a Hindu 
governed by the law of the Mitakshara 
to set aside his father’s alienation of 
ancestral property. The starting point 
of the limitation is the date “ when the 
alienee takes possession of the pro¬ 
perty.” The alienation was made on 
26th June 1901 and it is admitted that 
the alienee took possession of the property 
on the same date. The suit, having been 
brought only on 16th August 1922, that is 
more than 21 years after th 3 date of 
taking possession by the alienee, prima 
facie is barred by limitation under Art. 
126. On 26th June 1901, when the alienee 
took possession of the property, the 
appellant was in his mother’s womb and 
was not born. He was born only on 
18th August 1901. S. 6, Limitation Act, 
provides that 

“ where a person entitled to institute a suit . . 

. . is, at the time from which the period of 

limitation is to be reckoned, a minor. 

he may institute the suit within the same 
periodafter the disability has ceased, as would 
otherwise have been allowed from the time 
prescribed therefor in Col. 3, Sch. 1. 

On behalf of the appellant it is argued 
that he is entitled to claim the benefit of 
S. 6, Limitation Act and that the plain¬ 
tiff, though he was not born on 26th 
June 1901, should be deemed to be a 
minor at that date as he was in his 
mother’s womb and that the period of 
limitation should be reckoned from the 
date of his birth, 18th August 1901. If 
this is permissible then the suit will 
be within time having been instituted 
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■two days before the lapse of time. The 
-appellant’s argument is based on the 
.ground that a child in the mother’s 
womb is supposed to be born for certain 
purposes such as for partition, and the 

• making of a will etc. He argues why 
-should not, on the same reasoning, a 
-'Child in the mother’s womb be regarded 
-as a minor for purposes of S. 6, Limi¬ 
tation Act. On the other hand, the res¬ 
pondents argue that the term “ minor ” 
used in S. 6 can be understood only with 

• reference to persons physically in exis¬ 
tence and that it is meaningless to 
apply it with respect to an unborn being 
in the womb. The question is whether 
the plaintiff, who was born on 18th 
August 1901, should be deemed to be a 
minor on 20th -June 1901 when the 
alienee took possession of the property. 

This question has not arisen for deci¬ 
sion in this Court. In the Punjab Chief 
Court, the Lahore High Court and the 
Allahabad High Court, the view of S. 6, 
suggested on behalf of the appellant, has 
■not been accepted. In Kehar Singh v. 
Hazara Singh (l) it was held by Chevis, 
J v of the Punjab Chief Court, that S. 6, 

•Limitation Act, does not apply to the case 

• of a son who is born subsequent to the 

• alienation objected to and that minority 
begins at birth and not at conception. 
In A liran Ditta v. Beliari Lai (2) it was 
held by the Lahore High Court that 

“ the principle of law is perfectly clear that a 
plaintiff cannot take advantage of the exemp¬ 
tion (provided in S. G, Limitation Act) unless 
he is a minor and is in existence at the time 
when tho right to suo accrues, and that a minor 
is not entitled to tho benefit of the provisions of 
S. (3 in respect of a right to suo which accrued 
•before his birth.” 

In Muhammad Khan v. Ahmad Khan 
'(3) the same proposition was again 
affirmed. The judgment of the learned 
Chief Justice in this case is very instruc¬ 
tive as it deals with the special reason¬ 
ing on which the appellant’s argument 
is phased. He observes thus : 

* We are aware of the legal fiction bv which 
a child in the mother’s womb is supposed to bo 
oorn for certain purposes, but tho learned 
counsel for tho appellant has not been able to 
invite our attention to any authority in sup¬ 
port of his argument that this fiction governs 
the rule laid down by the statute. If a son 'in 
embryo is deemed to be a minor in existence on 
the date of the conception, the period of eighteen 
J years, which would determine his disability, 

(1) [19127U I. C. 60. 1 

(2) [1919] 54 I. C. 838. 

•(8) A. I. R. 1929 Lah. 254=116 I. C. 545=10 
Lab. 713. 


would run from that date. But it is clear th it 
that date can never be ascertained with anv 
degree of certainty, and the contention urged 
by the learned counsel would load to the ab¬ 
surd result that the plaintiff would attain the 
age of majority for the purposes of the law of 
limitation when lie was only 17 years and a 
few months old, though ,'he would be a minor 
at^that time for all other purposes.” 

“ There can be little doubt that a person 
cannot be held to be minor until he is born. 
This proposition is so obvious that it does not 
require any authority, but f find that the matter 
is by no means res integra.” 

He then refers to the decision in 
Mirau Ditta v. Bihari Lai (3) and 
Kehar Singh v. Hazara Singh, (l). To 
the same effect are also the decisions of 
the Allahabad High Court . . . . : see 
Sankar Narain Pande v. Earn Bhoros 
(4) and Dhanraj Rai v. Ram Naresh 
Rai (5); and the Oudh Chief Court has 
also taken a similar view in Chokkcy 
Singh v. Hardeo Singh (0). Having re¬ 
gard to the express language of S. 6. 
Limitation Act, which in terms refers to 
a ‘‘minor”, I do not think that any 
other view is possible. In my opinion 
a person cannot be held to be a minor 
until he is born. S. 3, Majority Act of 

1875, relied on by the appellant, which 
states that 

. . . . subject as aforesaid everv other 
porsou domiciled in British India shall be 
deemed to have attained his majority when he 
shall have completed his age of eighteen years 
and not before,” 

does not in any way help us in deciding 
this question. Following the decisions 
referred to above I hold that the appel¬ 
lant could not be said to have been a 
minor at the time of the sale though he 
was in his mother's womb at that time. 
(The rest of the case deals with only! 
questions of fact.) In the result, the 

second appeal fails and is iismisscci with 
costs. 

P.R.s./b.v. Appeal dismissed. 

(4) A. I. R. 1924 All. 677=70 I. C. 1010. 

(5) A. I. R. 1924 All. 912=79 I. 0. 1019. 

(6) A. I. R. 1921 Oudh 19G=G4 I. C. 757=24 
O. C. 330. 
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C. Abdul Hakim Sahib and anothet — 
Plaintiffs. 

v. 

Chattanadha Iyer and others —Defen¬ 
dants. 

Civil Suit No. 532 of 1930 and Trans¬ 
ferred Appln. No. 2257 of 1930, Decided 
on 26th November 1930. 




458 Madras Abdul Hakim v. Chattanadha (Yenkat-asubba Rao, J.) 1931\ 


* (a) Court-fees Act (1870), Ss. 3 and 4— 
Act directly applies to extraordinary origi¬ 
nal civil jurisdiction of High Court—High 
Court cannot make rules overriding the Act. 

So far as the ordinary original civil jurisdic¬ 
tion of the High Court is concerned the Court- 
fees Act does not itself prescribe the fees 
chargeable. To that extent the High Court’s 
power to frame rules is undoubted. But as 
regards the extraordinary origiual civil juris¬ 
diction of the High Court the Act directly ap¬ 
plies and the High Court cannot frame rules 
lor observance in cases falling within this juris¬ 
diction overriding the provisions of the Act. To 
that extent such rules are ultra vires of the 
High Court. It therefore follows that when a 
suit js transferred under Cl. 13, Letters Patent 
Madras, the court-fees leviable are governed bv 
the Ccurt-fees Act and not bv the High Court 
l-’ees Rules: A.I.R. 1914 P.C. 41, Ref. 

„ [P 459 C 1, 2] 

(b) Madras City Civil Court Act (1892), 
S. 14 — Suit transferred to High Court from 
City Civil Court—How credit is to be given 
to plaintiff in respect of fees payable in 
High Court stated. 

Where a suit is filed iu City ' Civil Court and 
has been transferred to the High Court, the 
court-fees payable are those iu force iu the 
High Court as a Court of ordinary civil juris¬ 
diction. Then the procedure indicated under 
S. 14 is this. A certain amount is the aggre¬ 
gate of the court-fees payable in the High Court, 
the institution fee being one item of such court- 
fees. Towards this total the plaintiff must get 
credit for the court-fees already paid on his 
plaint in the City Civil Court. fP 4G0 C 2] 

V. V. Srinivasa Iyeiujar and K. P. 
Bamakrishna Aytjar —for Plaintiffs. 

J. A. Pinto —for Defendants. 

Judgment. —This matter has been 
posted for being spoken to. While the 
ruling I gave the other day, applies gene¬ 
rally to suits removed to the High Court 
under Cl. 13, Letters Patent, it cannot 
govern cases transferred from the City 
Civil Court, as a special Act applies in 
that case. The question at present arises 
in suoh a case and I therefore desire to 
amplify my ruling so as to make it ap¬ 
plicable also to cases of that description. 

The questions I have to decide may be 
thus stated: 

(1) When a suit is removed and tried 
by the High Court as a Court of extra¬ 
ordinary original jurisdiction, are court- 
fees leviable under the Court-fees Act, 
or under the High Court Fees Rules? 

(2) When a suit filed in the City Civil 
Court is so removed, does it follow the 
general rule or is it governed by any 
special provisions? 

I must first turn to the Court-fees Act. 
Chap. 2 of that Act, relates to fees in the 
High Courts and in the Presidency Small 
Cause Courts; Chap. 3 to fees in other 


Courts and in public offices: see titles at 
head of these two chapters. What we- 
have to deal with at present is Chap. 2, 
which consists only of three sections. 
The first of those sections is S. 3. The 
distinction between Ss. 3 and 4 must be- 
carefully observed. Whereas the latter 
section prescribes the court-foe, the for¬ 
mer, subject to an exception which I 
shall notice presently, merely regulates 
the mode of collection. S. 4 enacts that - 
no document specified in Sch. 1 or 2 of 
the Act as chargeable with fees shall be- 
filed in or received by the High Court in 
certain cases, unless, in respect of such 
document, there be paid a fee of an 
amount not less than that indicated by 
either of the said schedules as the proper 
fee for such document. The cases are- 
thus specified. 

Cases coming before the High Court: 

(1) In the exercise of its extraordinary 
original civil jurisdiction; 

(2) in the exercise of its extraordinary 
original criminal jurisdiction; 

(3) in the exercise of its jurisdiction as ■ 
regards appeals from the judgments of 
one or more Judges of the said Court or 
of a Division Court; original side appeals 
are however excluded; 

(4) in the exercise of its jurisdiction as 
regards appeals from the Subordinate 
Courts; 

(5) in the exercise of its jurisdiction as- 
a Court of reference or revision. 

It follows from this section, that in 
cases coming up before the High Court 
in the exercise of its other jurisdictions, 
the fees prescribed by the Court-fees Act 
are not, as such, leviable. For instance, 
in original side suits and original side* 
appeals, the fees chargeable are not 
governed by the Court-fees Act. S. 4 in 
its language resembles S. 6 which occurs 
in Chap. 3. With these remarks, let me •- 

now examine the other section to which- 

I have referred, namely S. 3. 

It provides that the fees: 

(1) payable by the clerks and officers 
of the High Court by virtue of the power- 
conferred by S. 15, High Courts Act 
1861 (now S. 107, Government of Indi& 
Aot); 

(2) chargeable in such Courts under- 
No. 11 of the first and Nos. 7, 12, 14, 20” 
and 21, Sch. 2 of the Act; 

(3) chargeable in the Presidency SmalL 
Cause Courts and their offices; 
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shall be collected in the manner pres 
cribed by the Act. 


This is a most clumsily worded section. 
The Court-fees Act, it has been repea¬ 
tedly pointed out, is full of defects and 
imperfections: see the valuable introduc¬ 
tion to Mr. Safcyamurthi Ayyar's Com¬ 
mentaries on the Court-fees Act. (Edn. 
1930). I am not aware of any decision 
which has adverted to this particular 
defect: but S. 3, in my opinion, is clearly 
an instance of bad drafting. So far as 
its language goes, it does not profess to 
prescribe a court-fee; it purports on the 
contrary to deal only with the mode of 
collecting it. But by implication it pre¬ 
scribes a court-fee in certain cases. That 
is the effect of Cl. 2 which runs thus: 

“Or chargeable iiveach of such‘Courts uu-ier 
No. 11 of the first Schedule and Nos. 7, 1 j, 11 , 
20 and 21 of Sc-h. 2 to this Act annexed.’* 

Of those mentioned above. Art. 11 of 
Sell. 1 and Art. 12 of the second, deal 
with certain matters falling within the 
High Court's exercise of testamentary 
jurisdiction, and similarly Arts. 7, 14, 20 
and 21 deal with matters pertaining to 
its matrimonial jurisdiction. 

The effect of the two sections may 
then be shortly stated thus. In certain 
cases coming before the High Court, the 
Court-fees Act itself prescribes the fee 
leviable: S. 4, Cl. 2 of S. 3. In all 
other cases coming before that Court, the 
Court-fees Act lays down only the mode 
of collecting the court-fee: * S. 3, Cl. 1. 
In the case of the Presidency Small 
Cause Courts also, it merely prescribes 
the mode of collecting the fee (S. 3, Cl. 3). 

As I have said, the question I have to 
decide is, what are the court-fees leviable 
in a case tried by the High Court in the 
exercise of its extraordinary original 
civil jurisdiction. The Court-fees Act 
says, that, in such a case, the fees levi¬ 
able are those prescribed by the Act 
itself. But the High Court has framed 
its own court-fees Rules. In the pre¬ 
amble to those rules, it is stated that 
the tables of fees set forth shall be used 
and observed in the High Court in all 
cases inter alia coming before it “in the 
9xercise of its ordinary and extraordinary 
original jurisdiction." So far as the 
ordinary original civil jurisdiction is 
concerned, the Court-fees Act, as I have 
jshown, does not itself prescribe the fees 
chargeable. To that exient, the High 
Court’s power to frame its own rules is 


undoubted. But as regards the extra¬ 
ordinary original civil jurisdiction of the 
High Court, the Court-fees Act directly 
applies. Can the High Court make lules 
for observance in cases falling within 
this jurisdiction, overriding the provi¬ 
sions of the Court-fees Act? This is the 
question I have now to decide. I must 
first mention that the preamble as it 
originally stood did not contain the words 

and extraordinary. These werds were* 
added by an amendment made in 1927. 
Then we must enquire from where the 
High Court derives its power to make- 
rules in regard to its court-fees. Barring 
S. 107. Government of India Act (re¬ 
pealed S. 15. High Court Charter Act), no 
other provision conferring the power is 
traceable. Thar section says that each 
of the Higli Courts may settle tables of 
ices to be allowed to the sheriffs, clerks 
and Officers of Courts. 

Section 3. Court-fees Act, assumes that 
tiie fees payable to sucli clerks and 
officers are by virtue of this very section. 
It is these fees that S. 3 prescribes shall 
he collected in the manner provided by 
that Act. The mode of collection is re¬ 
gulated by S. 25. which enacts inter alia 
that the fees referred to in S. 3 shall be 
collected by stamps. My reason for re¬ 
ferring to sections of the Court-fees Act in 
this connexion is, that it fortifies my 
view that the High Courts power to 
make rules is derived from S. 107, Gov¬ 
ernment of India Act. That section is 
not happily worded. Its marginal note- 
indicates that it deals only with the High 
Court s powers in respect of subordinate- 
Courts. Cls. (a), (b), (c), and (d) deal 
only with such Courts. But Cl. (e) is- 
more general and deals with all Courts 
including the High Courts. (The word 
“such" is absent in Cl. (e)). 

If, then, it is from S. 107 that the 
High Court derives its power to make 
rules, do69 it place any limitation 
on such power? The proviso to S. 107 
says that the table of fees to be 
framed shall not be inconsistent with 
the provisions of any Act for the time 
being in force. The Fees Rules which' 
the High Court has framed in respect of 
its'extraordinary original civil jurisdic¬ 
tion are inconsistent with the provisions' 
of the Court-fees Act. To that extent, 
they are ultra vires of the High Court. 

It therefore follows that when a suit is 
transferred under Cl. 13, Letters Patent, 
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the court-fees leviable are governed (sub¬ 
ject to the exception to which I shall 
presently refer) by the Court-fees Act 
and not by the High Court Fees Rules. 

The same result follows from another 
line cf reasoning. It has been held that 
the powers of the High Court in dealing 
with suits transferred under Cl. 13, 
Letters Patent, are those which, but for 
the transfer, might have been exercised 
by the Court from which the suit is 
transferred. Annie Beasant v. Naraya- 
mah ( l). This is enacted by Cl. 20, 
Letters Pattent, which runs thus : 

“ And we do further orclain that, with respect 
to the law of equity aud rule of good conscience 
to be applied to each case coming before the 
said High Court of Judicature at Madras, in the 
exercise of its extraordinary original civil 
jurisdiction, such law or equity and rule of good 
conscience shall be the law or equity and rule 
of gool conscience which would have been ap¬ 
plied to such case by auy local Court having 
jurisdiction therein.” 

Then as to suits transferred from the 
• City Civil Court S. 14, Madras City Civil 
Court Act (Act 7 of 1892) provides : 

“ When under S. 13, Letters Patent for the 
-the High Court, dated 2Sth December 18G5, or 
under S. ‘25, Civil P. C., (corresponding to S. 24, 
of the present Code (Act 5 of 190S), the High 
Court has removed for trial by itself any suit 
from.the City Court, fees on the scale for the 
time being in force in the High Court as a Court 
of ordinary original civil jurisdiction shill 
ba payable in that Court in respect of the suit 
and proceedings therein. 

Provided that, in the levy of any such fees 
which, according to the practice of the Court, 
are credited to the Government, credit shall be 
given to the plaintiff in the suit for any fee 
which in the City Court he had already paid 
under the Court-fees Act, 187J, on the piaint.” 

This section expressly enacts that the 
fees leviable shall be on the scale in 
force in the High Court as a Court of 
ordinary original civil jurisdiction. It 
has been argued, that on a true construc¬ 
tion, this section does not apply to the 
; pleadings, but only to such proceedings 
as are taken subsequent to the transfer. 
This argument fails to give effect to the 
words “ the suit ” as contrasted with 
" and proceedings ” in the above section. 
Moreover, the proviso makes the matter 
[perfectly clear. It says, that in the levy 
. of the fees, credit shall be given to the 
plaintiff for any fee which in the City 
Court, he has already paid on the plaint. 
How is this credit to be given ? Let us 
■ take a concrete case. Supposing on the 
i plaint when it was filed in the City Civil 

“(1) A. I. R. 1914 P. C. 41 =24 I. 0. 290 = 4l 
I. A. 314=33 Mad. 807 (P. C.). 


Court, a stamp of the value of Rs. 130 
was affixed ; the suit is then, transferred 
to the High Court. Credit has to be 
given under the section for Rs. 130. It 
specially confers on the plaintiff that 
benefit. When credit is being given, is 
the total of the court-fees payable in the 
High Court, to be taken into account or 
such total, minus the institution fee ? 
Under the High Court Fees Rules, there 
are certain court-fees payable in addition 
to the stamp on the plaint ; for instance, 
a sum of Rs. 10 is leviable on the hearing 
of a suit for the first day and of Rs. 20 
for every subsequent day ; for each exhi¬ 
bit marked at a hearing a sum of Rs. 2 
has to be paid. If the total court-fee is 
taken into account in giving credit, the 
result would be to make the plaintiff pay 
the excess fee on the plaint. But if the 
argument advanced is accepted, it leads 
to this. You must only take into ac¬ 
count, the total minus the institution fee 
that is the Rs. 130, which the plaintiff 
has already paid, goes merely in reduc¬ 
tion of-such fees as are payable exclusive 
of the stamp on the plaint. In other 
words, the plaintiff in a suit transferred, 
may say: 

“I have already paid Rs. 130 in the City Civil 
Court. Give me credit to that extent in the 
hearing and exhibit fees.” 

The result would then be, that for his 
plaint in the High Court he would have 
paid no fee at all. A construction that 
leads to such an absurdity must be re¬ 
jected. The procedure indicated tinder 
the section is this. A certain amount is 
the aggregate of the court-fees payable 
in the High Court, the institution fee 
being one item of such court-fees. To¬ 
wards this total, he must get credit for 
the court-fee already paid on his plaint. 

It is also contended that the policy of 
the Court-fees Act, is to forbid the filing 
of a document not properly stamped and 
that when a plaint is received in the 
High Court by reason of the transfer of a 
suit, it cannot be said that there is a fil¬ 
ing of the plaint. This may or may not 
be a correct statement of its polioy ; but 
I have nothing to do with it. The pre¬ 
sent point is governed by an express 
statutory provision and it is my duty to 
give effect to it. I therefore hold that 
in cases removed from the City Civil 
Court the court-fees payable are those 
in force in the High Court as a Courj o 
ordinary original civil jurisdiction. 
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The suit now transferred is what was 
filed in the City Civil Court. The written 
statement contains a counter-claim. The 
plaint and the statement hear stamps of 
the value prescribed by the Court-fees 
Act ; but if the High Court-fee- Rules 
apply, a higher fee is payable, certain ex¬ 
cess sums in respect of the plaint and the 
counter-claim, which the office has 
demanded. In my judgment these sums 
must be paid. I direct the plaintiff to 
pay them. 

P.R.S./B.V. Order accordinab . 
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CERGENYEN AND BHASHYAM 

Ayyangar, J.T. 

V. Abdul Kareevi Sahib — Appellant. 

v. 

A. Abdul Kareem Sahib —Respondent. 
Appeal No. 18 of 1927, Decided on 
9th October 1930, against decree of City 
Civil Court, Madras, in Original Suit 
No. 579 of 1925. 

(a) Tort Trade-mark-- Infringement of 
property mark—Action for injunction and 
damages—Actual deception of purchaser not 
required — Only that defendants mark 
should have such resemblance to that of 
plaintiff’s as to be calculated to mislead in¬ 
cautious purchaser. 

Every one may use any mark or combination 
of marks or symbols that ho likes, unless somo 
other person by user acquired a reputation 
which couples his name with that mark or 
symbol. In that case the user acquires a pro¬ 
perty in that mark or symbol which the law is 
bound to protect. No one else has a right to 
copy it or oven to appropriate any part of it if 
by such appropriation unwary purchasers may 
ho induced to believe that thev are getting goods 
which are made by the plaintiff firm. It"is not 
necessary to provo that anyone has in fact been 
deceived and the facts of reputation and decep¬ 
tion may be inferred from the attendant cir¬ 
cumstances: 15 M. L. J. 45 and Somerville v. 
Schevibri, 12 A.C. 453, Rel on. 

[P 4G2 C 2 ; P 4G3.C 1] 

(b) Tort—Trade-mark—Action for infringe- 

does not dis- 

m ' [ ° grant of function. 

a In ! by th ? plaiDtifT for infringement of 
a property mark delay in bringing such -in 

action is no ground for assuming^plaintiff’s 
acquiescence to such infriuL'omnnf a 11 ! 

disentitle the plai to 'Te grant of an" T 

junction prohibit! * the defendant from making 
use of such mark : Rowland v. Michell 

cii 'n'vi'c * nd FuUw °° d *• 

c/t. n. 17G. Ref. rP4S4Cl] 

(c) T°rt Trade-mark Infringement of 
property mark—Action for injunction—Ob¬ 
jection to use of name—Extent of, stated. 

The objection which in general may attach to 
an injunction restraining a man from using his 
own name does not extend in the same degree to 


the use of that name as the descriptive part of 
the trade designation of an article. There is in 
principle no distinction between a ease in 
which the name of the use of which the com¬ 
plaint is made, is the name of the person car¬ 
rying on the business and thecisc in which it 


is 


not : Valentine Meat Juice Co. v. T' 


aim- 


tine E.-tract Co., 83 L, T. 250 and Iteddawav 
v. Benham, <1S9G> .1. C. 19<j Ref. [p 404 C 1. -j] 

S. Erishnastrami Ii/em/ar and K. 

B. Krishna Rao Naidu and S.A.K. Shah 
—for Appellant. 

C.P. Ramasirami liter and G. RenuJcha 
Ayyar and Abdul Ralum Sahib— for 
Respondent. 

Curgenven, J. — The plaintiff is a 
manufacturer of beedies or Indian ciga¬ 
rettes, which he sells wholesale in pack¬ 
ages of a thousand. He sued to restrain 
the defendant, who is also a manu¬ 
facturer, from selling beedies in wrappers 
got up to resemble his own. He also 
claimed damages as compensation for 
loss incurred, hut disallowing these, the 
learned City Civil Judge has given him 
a decree restraining the defendant from 
imitating his wrappers in certain res¬ 
pects, and from this the defendant now 
appeals. The plaintiff has filed a 
memorandum of objections with respect 
to a particular feature of the defendant's- 
lmitation. Both parties, it will be seen ■ 
nave the same name with only a differ¬ 
ence in the first initials. The plaintiff- 
in his evidence has stated that he 
manufactures as many as ten lakhs of 
beedies per day. that he has 95 branches 
for this work, and that he nays tax on 
an income of Rs. 15,000 per annum. He 
adds that his beedies are verv popular and 
has acquired a reputation in the market 
These statements have not been chal¬ 
lenged by cross-examination, nor have 
they been disputed before us. The defen¬ 
dant on the other hand is clearly in quite a 
small way. After deposing that he made 
rom Rs. 500 to Rs. 1,000 per mensem, 
he had to confess that he paid neither 
income-tax nor professional tax, that he- 
owned no property, that he was living in 
a rented house, that he was in the same 
condition ten years after he started- 
trading and that he keeps no accounts of 
his transactions, although he boasts that 
he gets orders from half a dozen places 
in the Madras Presidency. The wrapper 
upon which the plaintiff founds his 

actually introduced by him in 
1920, but the earlier history of the defer 
dant s conduct is not without its bearin'-’ 

he points which we have to decide"! 
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In 1916 the plaintitf adopted as a sort 
. of trade-mark, although of course trade¬ 
marks in the strict sense are not legis¬ 
lated for in India, a single violet hemis¬ 
phere, Ex. B-3, which was registered on 
24th February 1916 by the local Cham¬ 
ber of Commerce. Such registration, it 
may be explained, does not carry with it 
any legal rights. At the same time the 
plaintitf designated his goods as ‘Karim 
Beedies.'’ The defendant followed also 
with a hemisphere which he impressed 
in violet ink with a rubber stamp on his 
own packages. In February 1911 the 
plaintiff changed to a pair of hemispheres 
joined together and the defendant coun¬ 
tered in November 1917 with a similar 
mark. These were both registered with 
the Chamber of Commerce, but it is 
noteworthy that, while the defendant 
registered his design in black he actually 
printed it in violet, the colour adopted 
by the plaintiff. This was followed by 
an exchango of lawyers notices, Exs. 2 
and 3, and the plaintiff filed two sue- 
cessive criminal cases, with the fate of 
which we need not specially concern 
ourselves because admittedly they were 
' misconceived. They seem however to 
have resulted in an undertaking given by 
, the defendant to alter his design, which 
, he did not-fulfil. 

In 1920 the plaintiff adoptel yet 
another design of wrapper, Ex. B-2, 

. registering, the whole wrapper with 
the Chamber of Commerce on 29th 
January 1920. At some date not pre¬ 
cisely fixed, but probably in Novem¬ 
ber 1920, the defendant made a corres¬ 
ponding change. The actual printing of 
' his new wrapper, he says, was on 5th 
November, and this is supported by a 
printer’s bill of that date. On 29th 
November the plaintiff sent him a 
lawyer’s notice. Ex. 8, imputing to him 
that he was fraudulently and dishonestly 
making use of a colourable imitation of 
the plaintiff’s wrapper. The two wrap¬ 
pers are produced as Exs. B-2 and X the 
. corresponding packages whioh are made 
up with them being M. Os. 1 and 3. 
There can be no question of the striking 
similarity between these two packages. 
Each is a rectangular package of pra- 
..cisely the same size and shape and the 
whole get-up of the plaintiff s wrap¬ 
per, the letterpress and the hemispheres 
which form its distinctive devices are 
i-Imitated in colour, size and distribution 


of marks on all the six sides of the de¬ 
fendant’s wrapper. Even apart from 
previous history of the defendant’s 
efforts, which we have summarized, an 
inspection can leave no doubt that the 
defendant's wrapper was deliberately 
designed as an imitation of the plaintiff’s. 
We are further satisfied that the imita¬ 
tion is close enough to deceive an 
unwary purchaser. The imitation is of 
course directed not to deceive the retail 
vendor, who must know the source from 
which he obtains his stock-in-trade 
and whose co-operation the defen¬ 
dant has endeavoured to enlist by 
selling his packages at one anna cheape- 
than those of the plaintiff. These pack¬ 
ages are exposed by the heedi-sellers in 
their shops, and customers corne and 
buy one or more single packets of 
beedies out of them. Such a customer 
would have two ways of indicating 
what he wants, either by naming the 
article or by pointing to it where it is in 
the shop. The defendant, as has been 
said, happens to have the same name as 
the plaintiff, and describes his beedies on 
the wrapper as “ Ivarim Beedies.” The 
customer who points, and who perhaps 
cannot read, would naturally be guided 
by the general appearance of the wrapper 
and we think that the defendant’s wrap¬ 
per is a close enough imitation of the 
plaintiff’s to deceive anyone into the 
belief that the goods are the plaintiff’s. 

It has been sought to cast doubt on 
one necessary element in the plaintiffs 
case, that the public had come to identify 
his goods by the external appearance 
presented by his wrappers. It must no 
doubt be proved, before an action of this 
kind can succeed, that the imitation is of 
some marks or other appearances associ¬ 
ated in the minds of the customers with 
the plaintiff's goods. There must, in 
other words, be evidence of repute : see 
Kerely on Trade-marks, Edn. 6, p. 559. 
The position was clearly put by Benson, 
J., at p. 9S in Nooroodeen Sahib v. Char¬ 
les Sowdeii (1) as follows : 

41 Every oae may use any #iark or combina- 
tion of marks or symbols that. he likes unless 
some other person has by user acquired a repuj 
tatiou which couples his name with ^th3 mar '' 
or combination of marks or symbols.” 

In that case the user acquires a pro¬ 
perty in the mark or combination which 
the law will protect just as much as if J 

were a registered trade -mar k._As °_J!i 

j [1905j 15 M. L. J. 45. 
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•served by the Privy Council in Somer¬ 
ville v. Schembri (2): 

“ As soon, therefore as a trade-mark has been 
so employed m the market as to indicate to pur¬ 
chasers that the goods to which it is attached 

are the manufacture of a particular firm, it be¬ 
comes to that extent the exclusive property of 
that firm, and no one else has a right to copy it 

or even to appropriate any part of it. if. bv such 
appropriation, unwary purchasers mav be in¬ 
duced to believe that they are getting goods 

which wore made by the firm to whom the trade- 
mark belongs. 

It is not necessary to prove that any¬ 
one lias, in tact, been deceived. It is 
enough if 

“ the defendant’s trade-mark bears such a re¬ 
semblance to that of the plaintiff’s as to he 
calculated to mislead incautious purchasers 
per Lord kingsdown in heath Cloth Companu 
v. American Leather Cloth Company." 

No length of time during which the 
plaintiff's goods must have been exposed 
1 °r sale in these wrappers can be laid 
down, the questiou whether an associa¬ 
tion of ideas has been created in the 
minds of customers being dependent on 
tne special circumstances of each case 
and being of course, a question of fact ■ 
nor as the above citation shows is it 
necessary to adduce the ‘direct evidence 
•of purchasers. The facts of reputation 
and deception may be inferred from the 
attendant circumstances. In cases like 
the present it seems legitimate to ar^ue 
that, unless the imitated wrappers had 
become associated with the goods of a 
manufacturer of popular articles the 
defendant would not have undergone the 
trouble and incurred the risk of so sedu- 
lously imitating them. Apart from that 
it will he clear from what we have said 
of the dimensions of the plaintiff’s busi¬ 
ness that many thousands of his pack- 
ages must have been exposed for the sale 
•of beedies in shops in Madras and else¬ 
where during the period, not far short of 
a year, which intervened between the 
introduction of the two wrappers. We 
feel no reason to doubt that the plain- 

N 'Tu P u- ei u had become clearly identi¬ 
fied w.th h,s beadies in the minds of 

purchasers when the defendent placed his 

imitation upon the market. 

Having adverted to the degree of 
closeness to which the defendant’s wrao 
per resembles the plaintiff's we turn to 
the actual terms of the decree, which 

restrains the defendant "men 

from using on the wr/iDDsrs nf . , 

TV thl 

l-h (iSb/j 12 v. c. 453 ='jS L. J p r ,•- —-> 

L. T. 4Z4. ljl — jG 
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E" Iine f. of latitude and longitude that he 
places on his green hemispheres.” 

That is the respect in which he has 

been forbidden to imitate the plaintiff’s 

wrapper and we have no hesitation in 

saying that an order in such moderate 

orms is justified, and perhaps more than 

justified, by the facts. The defendant 

has gone so far as to copy not only the 

position, size and colour of the plaintiff's 

hemispheres hut to a large extent the 

distribution of colour and design within 

them and it is in this latter respect only 

that the injunction has been passed 

against him. On the conclusions which 

we have already expressed there can be 

no ground for interference with an order 
in these terms. 

Before however confirming the decree 
we think we ought to advert to the con¬ 
tention that the plaintiff has been guilty 
of considerable delay in pursuing his 
remedy. The cause of action arose at 
the end of 1920 and the suit was not 
filed until September 1925. The plain¬ 
tiffs first step was to send the notice 
Bk. 8, which elicited a reply, Ex. 9, from 

the defendant denying that he had in¬ 
fringed any right. The plaintiff sent 
another notice (Ex. G) in 1922, specifi¬ 
cally complaining that the defendant 
was using wrappers exactly similar to his 
own and in particular bearing two green 
globes with transverse red stripes. The 
defendant's reply to this is Ex. 7 and 
certainly is in very unsatisfactory terms. 

No further correspondence took place 
between the parties before the institu¬ 
tion of the suit. -The plaintiff’s excuse 
for not taking action in the meanwhile 
is that the defendant’s trade went to 
pieces, he himself being implicated in a 
murder case. It does not seem true that 
he completely lost his trade because 
there are certain printing bills etc. which 
point to the contrary, but it may very 
well bo the case that his interference 
. k* 10 plaintiffs business was not 

serious enough to make it worth while to 
sue him, especially as the plaintiff says 
that during 1922-23 he had to file three 
suits for infringement against other per¬ 
sons. There is one document, Ex. 12. 
which purports to be a circular issued by 
the defendant to his customers explain¬ 
ing that he had had for some time past to 
dispense with the use of. labels and 
wrappers in selling his beedies, an i 
which, if genuine, certainly points to 
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failure to maintain bis trade. The defen¬ 
dant repudiates this document and, al¬ 
though from internal evidence it seems 
probable that he issued it, and it first 
appears in evidence in his own deposition 
it may he objected to as not proved by 
legal evidence. "We think on the whole 
however that there is no substance in 
this objection on the score of delay. 

Certainly there i3 no ground to assume 
from it any acquiescence on the part of 
the plaintiff, and mere delay should not, 
it has been held in cases of this charac¬ 
ter, disentitle the plaintiff to the grant 
of an injunction: see Rowland v. Michell 
(3), at pp. 461-5 and F nil wood v. Full- 
wood (4). 

We accordingly dismiss the appeal 
with costs. 

In his memorandum of objections the 
plaintiff protests against the dismissal of 
his claim for injunction as regards the 
trade name " Karim Beedies ’ which the 
defendant equally with the plaintiff has 
been in the habit of using on his wrap¬ 
pers. ' The learned City Civil Judge has 
gone into the whole question of the us0 
by the defendant of his name upon these 
wrappers. There seems no doubt a 
step by step he has altered i 
closer and closer resemblance o 

plaintiff’s. Thus he was °^ al * 

V. A. P. Abdul Karim Saheb, J*® . ., 

dropped the “P” and later 0 seem 
j,. •' . These changes seem 

as r trs 

Nevertheless,, it > s ”“^ ined from using 

name i’n whatever form, but only 
his name,,in „ descriptive epi- 

he word. Kanm „ N<jw there 

tbet , 1 ” no doubt that the adoption of this 

° an b fnfinn has led, and has indeed been 
desorip the confounding of 

’ ^" dies with those of the plaintiff 
Further the objection-whieh in general 
may attach to an injunction restraining 
i nr, from using his own name does not 
"Tend Ttly iate, in anything like the 

'stances have been. very_iu^£- 
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by the Court of appeal in Valentine Meat 
Juice Co. v. Valentine Extract Co., Ltd. 
(5). There is in principle no distinction 
between a case in which the name, of 
the use of which tho complaint is made, 
is the name of the person carrying on the 
business and a case in which it is nob ;] 
the law, as laid down .in Reddaway v. 
Banliam (6) is, equally in the two cases, 
that “ nobody has any right to represent 
his goods as the goods cf somebody else. 
The only difficulty that arises is in the 
application of this proposition to the 
facts of the particular case. We should 
have had little hesitation in enlarging, 
the injunction by restraining the defen¬ 
dant from making use of the description 

Kareem Beedies ” were it not for cer¬ 
tain circumstances which wo are bound 
to consider. His own use of this des¬ 
cription appears to date from 1915, v\ hen 
it is found in association with his single 
hemisphere (Ex. B-3). As early as 1917 

the defendant began to make use of the- 

phrase (see Exs. B and 15). and ho has 
used it ever since. Although in the* 
notice Ex. 2 it is stated that the plain¬ 
tiff’s beedies are well known in the mar¬ 
ket as “ Kareem Beedies,” complaint is- 
rather directed against the use of his 
trade-mark and design than specifically 
against the appropriation of this desig- 

nation. 

After the criminal cases, the plain- 
tiff, in his notice Ex. 7 states that 

the parties had come to an arrangement 
that the defendant should not use the* 
same or similar trade-mark and property 
mark ” as that used by the plaintiff i 
but should adopt three globes instead ot 
two. The written memorandum to tnis- 
effect referred to in the notice is not 
forthcoming, but the defendant appears- 
to confirm the nature of his undertaking 
when he says : “before the Magistrate I 
agreed thenceforth to use three globes. 
It cannot be said therefore that the 
plaintiff made use of this opportunity to- 
insist upon the defendant abandoning the- 
description. Later again, in the notice 
Ex. 6 emphasis is laid upon the simi¬ 
larity in the appearance of the packages 
and the trade-mark, the content showing 
that the hemispheres were referred o, 
no express allusion being m ade to w 

(5) [1901] 8jTl. T. 259=17 Rep. PatTcas. 67 5 

(6) [1896] A. 0. 199=6o L. J. Q. B. 38 
L. T. 289=44 W. R. 
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nse of the description “Kaieem Beodies.” 

We think that there is here something 

more than mere delay in seeking a 

remedy. There is something like actual 

abstention from such a course, and consi- 

dering that the defendant began to use the 

term only two years after the plaintiff 

and the plaintiff did not bring his suit 

until eight years after ihat use began 

we do not think that we ought to vary 

the decree in the manner prayed The 

memorandum of objections, is dismissed 
with costs. 

P.H.S./b.v. Appeal & Memorandum 

of objections dismissed. 
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Pandalai, J. 

Uamnatk Chunilal -Petitioner. 

. v - 

Grandhi Sattirazu and others— Res¬ 
pondents. 

n ClV 3 ll J tl ° V o' Pefcn ‘ No * 1416 of 1^27, 
m 6 d 3 , rd February 1931 

“p .o 'o p rr«\r;x 

on KT 8CUing “ 8ide #ale ’ *• hi riding 

O 2 h l^. f 93. PUrp0 ‘ e,, ° f Civil P - C * ‘1908), 

Asi! n an j a PP lioatio ° wherein a person who his 
«bta,nod a mortgage from the judloment 
debtors of the property sold in execution of 
a decree prior to tho sale, but after the atrach- 
moui of tho property, applies under O. 21 , R 89 
for sotting aside tho silo, tho decree-holders 
who have applied for rateable distribution of 

the BaJe proceeds h^o no sueh direct or nrosi- 

Serehv T a Vu° mako them persons affected 

indor ! qo <)ref0r ° “o‘ooiiflod to notice 
urnlor U. 21, R. 92, as such decreo-holdors b wo 

only a contingent interest in the salo contin- 

B. Sitarama Rao and P Kn J 

R«o -for Petitioner. ' Kames,uara 
a Lakuhmunna , P. Somasuntarnm 

*" a c ■»*••• n.; 

Before an execution salo is 

under O 21 ’ R 89 °" an ap P Iic ^ion 
unoor U. 21, R. 89, ]s notice of th 

appl.catmn necessary to other decree. 

holders who have applied for rateable 

1931 M/59 & 60 


distribution of the purchase money de 
posited by the pur hasor ? 

If suoh notico is neoessary, hut has 
been given to eomo hot not to all suoh 
decree-holders, can the purchaser whose 
sale has been set aside enfo.ce repay- 
mem, of the purchase money under U. 93 
against those deoree-holders who have 
not received notice hut have received 
tbon share of the purohaae money, 
ihe facts are as follows- 

u« In t e ,n° C „ U ‘ i0n of ,ha d =cree in O S 

• 8 of 1923 in the Distiiot ( 0 „ri of East 
Godaveri immovable pmpeities Ulong 

5th January 1990 and purchased in dif. 
foionUotsof which one lot was pur- 
0 ased by the petitioner, a si ranger to 

ed thT 8 ' h RS ' 4,0 °° and he 
ted the purchase money in the usual 

course. There were a numler of other 

decrees against the same judgment del" 

01 s the holders of which, including res- 

pendents 2 to 4 and the petitioner him- 

self who held one of them, had a, plied 
under . 73 f rateable distribution of 
the assets whon realized. The sale was 

1925 r i 00 e nfirm th be o‘ U6e °” 4,h February 
1935, i e., within 30 days of the s-tle 

resj-ondent 5, who had c I tained a nmrt’ 

gage from the judgment-del tors of the' 

property prior to the sale I m after its 

attachment deposited the amount of the 

decree ,n O. S. 38 of 1920 for parent 

to that dooroe holdor togot her * with 5 

per cent of the purchase money for 

payment to tho purchasers and applied 

under O. 21, R. 89, and R. 92 (2) 

Bales being sot aside. To thnt petition 
the docree-hold.-rs in O. 8. ,38 of 1900 
the judgrnent.dehtcrs and the auction 

Sr"” s: sts 

self the hnn T" im|,leaded - ™as him. 
Roll the holder of another decree Rao 

voneH ^ ?;. anothor ;decree holder,' inter-’ 

Kiln \ a P Gt4f ion objecting to the 

salo being set aside as ho had attached 

•„. 6 m ?"°y Paid by the mortgage to 
set aside the salo. The petition was 
dismissed by the District Judge on the 

jl ^ a | 5 had no right 

to apply as his mortgage, though before 

the sale, was subsequent to the attach 

ment of the property sold. But, this 

Court, in appeal on 25th February 1926 

set aside that decision and held that 
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respondent 5 had a right to apply and 
set aside the sales: see Virnnna v. 
Sattiraju (l). In the appeal the same 
persons were impleaded as in the first 
Court and though respondent 3 was not 
formally impleaded it is impossible to 
believe that he being a local pleader of 
position and having intervened in the 
lower Court was not aware of the pro¬ 
ceedings in appeal. After the decision 
in appeal the petitioner, on 16th Angust 
1926, applied to the District Court under 
R. 93 for repayment of the purchase 
money and for payment of the 5 per 
cent on it to which lie.was entitled and 
as in the meanwhile respondents 2 to 4 
had received their rateable shares, they 
were impleaded. The learned Judge has 
held that respondents 2 to 4 having 
received rateable distribution out of the 
purchase money are persons affected 
under the proviso to R. 92 (2) to whom 
notice of the application to set aside the 
sale should have been given, that they 
had no such notice, and that therefore 
they are not bound by the order in the 
appeal or liable to repay what they 

received under R. 93. 

The learned Judge’s order results, as 

he himself says, in the obvious injustice 
that the purchaser by Court sale, whose 
sale has been set aside by the Court not at 
his own instance as in applications under 
R 91, but at the instance of the judg¬ 
ment-debtor’s alienee and who according 
to the law applicable both to private 
and Court sales has the right to get back 
his money if the sale falls through 
without his default, is deprived both of 
the property and his money. The only 
decision referred to by the learned Judge 
is the one reported: Krishnamaaharlu v. 
Danoji (2). That was a case of an ap¬ 
plication under R. 91 by the purchaser 
himself on the ground that the judg- 
ment-debtors had no saleable interest in 
the property sold. Ho succeeded in his 
application, but did not make parties to 
the proceeding certain other decree- 
holders who had obtained orders for 
rateable distribution of the sale pro¬ 
ceeds before the application was made 
to set aside the sale. The Dl9fcric ^ 
Munsif held on an application by 
the purchaser under R. 93 that those 
decree-holders were not bound by the 
order setting aside the sale and the re- . 
fi» A. I. R . 1927 Mad. 445=100 1. 0. 82. 


(1) A. I. xv- xHi/ wao 

(2) [1918] 48 I. 0. 88. 


fore were not bound to repay the- 
money they had received. Abdur Rahim, 
J., in upholding this order did so on. the 
ground that even if the District Munsif 
had erred in law he was not disposed to 
interfere in revision. He however made 
the observation that: 

“if it were necessary to express any view on this 
point I should be inclined to hold that persons 
who had obtained orders for rateable distribu¬ 
tion are persons affected by an application 
to set aside the sale within the meaning of 
S. 92 and an order made behind their back can¬ 
not bind them for the purpose of R. S3.” 

This is not a decision. Giving every 
weight to the observation of so learned 
a Judge, it was made in a case in which 
the facts were different from those in 
this case. In the first place the present 
is a case of an application under .R. 89 
by the judgment-debtor’s alienee whereas 
that was an application by the purcha¬ 
ser himself under R. 91. Assuming for 
the moment that persons who have got 
orders for rateable distribution are “per¬ 
sons affected" within the meaning of 
S. 92, in applications both under S. 89 
and S. 91, with which I will deal presen¬ 
tly; still the consequences of a failure to 
make such a person a party need not be 
the same when the failure was by the 
judgment-debtor or his alienee as where 
it is by the purchaser himself. Secondly 
there is nothing to show that before the 
application was made on 4tn February 
1925, any of the respondents bad obtained 
orders for rateable distribution. It is 
impossible that any such order could 
have been made because 30 days had not 
then elapsed after the sale and I cannot 
imagine hew any order for rateable dis¬ 
tribution can be made before the sale is 
confirmed and the title passes. These 
orders were in all probability passed 
after the District Judge dismissed the 
petition. If therefore only those who 
have obtained orders as distinguished 
from those who have merely applied for 
rateable distribution before the sale of 
the application had to be impleaded in 
the present application, none of the res¬ 
pondents come within that class. Lastly; 
so far at least as respondent 3 is con¬ 
cerned, ho intervened on his own petition 
in the present matter before the District 
Judge -and was heard, and, as I have 
stated must have had notice of the pro¬ 
ceedings in appeal. . 

But it seems to me that in applications 
under. R. 89 at any rate persons (decree 
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holders) who have applied for rateable 
distribution of the sale proceeds have no 
,such direct or proximate interest as to 
jmalce them persons "affected thereby,” 
;and are therefore not entitled to notice 
iun loi’ 92. No doubt, if the sale is up¬ 
held, they have a chance of getting a 
share of the sale proceeds and if it is set 
aside they lost that chance. But that 
chance they derive not beciuse they are 
purchasers of the property for \vh 03 e 
loss of bargain a solatium is provided by 
R. 89, or the decree-holder who has 
brought it to sale for whose satisfaction 
(and not that of other decree-holders) 
that rulo specially provides, or the judg¬ 
ment-debtor for whoso benefit that ride 
provides a period of grace of 30 days for 
paying the particular decree debt (and 
not the debts of other decree-holders) and 
/avoiding the salo. In short the chance 
dor other d ecree-holders of getting rate¬ 
able distribution^ entirely contingent on 
(the sale being confirmed which itself is 
contingent on the judgment-debtor or his 
alienee not paying up the particular de¬ 
cree debt plus 9 per cent within 30 
days of the sale. The provision thus 
being one intended to relieve the judg¬ 
ment-debtor and for that purpose of 
satisfying only the particular creditor 
who has taken the trouble to execute 
his decree and to bring the debtor’s pro¬ 
perty to sale and the purchaser who has 
advanced cash for the price, those are 
threi classes of persons affected by a 
‘petition under R.89. The other decree- 
holders have only a contingent interest 
in the sale, contingent on its not being 
set aside by payment of the particular 
decree debt. As observed by the Privy 
Council in a case under the Code of 1882 

which equally applies to the present 
Code 

“to bring S. 295 (preset S. 73) into plav, cor- 

necessary and one of them is 
that thore should be assets hold by the Court.” 

Sd i ?,r 3ri mU' Bijoi/ Sin, J h Dudhuria 
Id), cf. Annamalai Ohettiar v. Palamalai (4). 

* 8 difficult to see how other do- 

!nL h °R e “«0 they W8ra g ' V6n n0t ‘ C6 

“S d0 . r .. R - 89 . ? ra >“ any position to 
atToot tlia deoision of a petition under 

that rule, by which, read with R. 92 (2) 

as soon as the steps necessary are taken 

(as to which see Narayana Sahu v. 


(3) A. I. R. 19LG P. C. 238=40 I. C. 242=44 I 
A. 72=44 Cal. 662 (P. C.). * 

• (4) [1918] 41 Mad. 265=43 I. 0. 539 (F. B.). 
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Pcntamma) (o) the Court is bound to set 
aside the salo. In the case just cited it 
was held that it is not essential for an 
order under Hr. 89 and 92 (2) that the 
auction purchaser should be included in 
the petition if it is filed in time or that 
the notice to him should be taken out or 
served within the 30 days so long as he 
is served before the order. No more do 
I see any necessity for complication pro¬ 
ceedings under R.89 by requiring 0 that 
other decree-holders who have but a con 
tingent interest in the matter should be 
notified. 

In this view it becomes unnecessary to 
decide whether if respondents 2 to 4 
were entitled to notice in proceedings un¬ 
der R. b9 the absence of notice to some* 
of the decree-holders like respond ants 2 
and 4 though others had notice invali¬ 
dates the order sotting aside the sale as 
against those who had no notice. In this 
caso I asked the learned advocates for 
the respondents to siy in what way the 
absence of notice had prejudiced them, in 
other words, how they could have avoided 
the sale being sot aside, if respondent 5 
being held to be entitled to apply, had 
paid the necessary sums and made the 
application in proper time. They replied 
that they were entitled to rely on the 
statutory requirement of notice and that 
in the absence of such notice the order 
passed behind their back cannot bind 
thorn. I find it difficult to reconcile myself 
to the position that a sale conducted by 
the Court could he declared invalid so far 
as the judgment-debtor and decree-holder 
and purchaser are concerned, and yet be 
valid as against another creditor because 
a notice which should have been sent to 
him was not sent. In such a case I 
should say that the omission was a mere 
irregularity which did not atfect the vali¬ 
dity of the order: Umeah Chandra v. M. 

T. Safizatunnessa, A.I.R. 1928 Cal. 
2b7, and in any case there would .be no 

difficulty in view of S. 151, Civil P. C., 
to regularize the matter by treating the 
original petition to sot aside tho sale as 
still ponding so far as the respondents 
who had no notice are concerned and in 
disposing of the mattor in their presence. 
Seeing that the respondents have abso¬ 
lutely no merits but have to rely solely 
on what is at best an omission, the re¬ 
sult would be the same and the sale 

■"WXT'r: 1929 Mad. 763=121 1707855=5* 
Mad. 861. 
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would again bo sot aside. It is however 
unnecossary to put sue the matter. 

It may bo unnecessary but perhaps as 
well to say that l say nothing about 
the pet sons affected in petitions under 
Rr HO and 91. 

In the lesult the order of the learned 
Judge is set aside and the petitioner is 
declared entitled to recover irom respon¬ 
dents 2 to 4 such sums as they may have 
received by wav ol rateable distiib tion 
out of the purchase money deposited by 
him together with interest at 5 per 
cent from the date of receipt to date of 
payment. The petitioner is also entitled 
to 5 per cent of his purchase money 
out of the amount deposited by respon¬ 
dent 5. The lower Court will ascertain 
the amounts payable by eaob respondent 
and make order accordingly. The peti¬ 
tioner and respondent 5 will have their 
costs in the lower Court and here from 
respondents 2 to 4 in proportion to their 

respective liabilities. 

P.u s /p.N. Order set aside. 
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Madhavan Nair, J. 

Abdul Majid Sail (died) aod others— 

Plaintiffs—Appellants. 

v. 

Ramiza Bibi Saliiba (died) and others 
— Defendants Respondents. 

Second Appeal No. 1895 of 1926, De¬ 
cided on 9th December 1930. 

(a) Mahomedan Law — Alienation by 
mother of minor ion's property—Mother has 
no power. 

A Mahomedan mother has no power to 
alienate tho property ol her minor 6ods. The 
ilieuiition mado by her is absolutely void: A. I. 

n 1918 P. C. 11, Foil. [P 468 C 2] 

(b) Specific Relief Act (1877), S. 41- 
Void leaae— Court may require compensation 
to be made to other party. 

Though a transaction is declared to be void 
the Court may undor S. 41 require the party to 
whom relief is granted to make compensation 
to tho other party which justice may require: 
80 Cal. 539, Dist. [P 469 C 1] 

In setting aside tho mortgage made by a 
Mahomedan mother who had no rower to 
alienate tho property of her minor son the 
Court has discretionary power under 8 , 41 to 
make it a condition that the minors ahonld re¬ 
fund the amount by which thev and their 
estate wore benefited : A. T. R. *996 hah. 170, 
Avll-AT. R- 1921 Cal. 579: 28 Pom. 181 and 
A J R 1996 Bom 499. Ref; 21 7. C. > 7 P; 58 
TC 14* 0° IB. 604; and A.I.R. 1929 Lnh. 881; 
ItAA.I R. 1921 Mad. 172. Dist. [T 46P C 2] 

B.C. Seshachala Ayyai —for Appellants. 

A. Viswanatha Ayyar and A, Rama - 
Bxvami Ayyar —for Respondents. 


Judgment.— The plaintiffs are tho 
appellants. The parties to this second 
appeal are Mahomedans. The suit out of 
which this second appeal arises was in- * 
stituted by the plaintiffs to set aside an 
alienation of property made by their 
mother, defendant 1. during their mino¬ 
rity. They also sued for partition of tho 
property, 7/8ths going to themselves and 
l/8th to their mother. The alienation is 
evidenced by Ex. 6 and the consideration 
for it was Rs. 1430. The alienee, defen¬ 
dant 2, contended that she paid the full 
consideration for Ex. 6, that the money 
was utilized to pay off the plaintiffs’ de¬ 
ceased father's debts binding on the 
estate and that she also effected im¬ 
provements on the property from the 
date of her purchase. The lower Courts 
held that the alienation was invalid “as 
it was made by the mother of Mahcme- 
dan minors” and gave a decree to the plain- 
titfs for 7/8th share of the properties 
but the r ecovery of the share was made 
conditional on the plaintiffs de{ositing 
in Court 7/8th of Rs. 1,430 that is 
Rs. 1,251-4-0. The plaintiffs were also 
directed to pay Rs. 750, the value of the 
improvements effected on the property. 

In second appeal it is not argued that 
the alienation is valid nor is it seriously 
argued that the plaintiffs are not bound 
to pay the value of the improvements; 
what is strongly contended is that the 
lower Courts should not have directed 
the plaintiffs to refund to the alienee the 
proportionate amount of the purchase 
money in respect of their shares of the 
property. 

It is settled law as laid down by their 
Lordships of the Privy Council in Imam - 
bandi v. Mutsuddi (l) that a Mahomedan 
mother has no power to alienate the 
property of her minor sods. T1 e sale 
of tho suit property by defendant 1 in 
favour of defendant 2 is therefere absolu-| 
tely void. It is argued for the appel¬ 
lants that when a transaction is void, 
the person in whose favour it has been 
declared to be void is not bound to re¬ 
fund any moneys in res| eot of that 
transaction, and strong reliance in sup¬ 
port of this proposition U placed on the 
ruling of the Privy Council in Mrhort 
Bibee v Dharmodas Ghose (2) in which it 


( 1 ) 

(a) 


A. I. R. 1918 P. c. 11-47 I. 
I. A. 78-45 Cal. 878 (P.O.). 
[1903] 30 Cal. 539=30 I. A. 
374 (P.O.). 


O. 513=45 
114=8 Bar. 
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was hold that; a contract; by a minor, 
such as a mortgage, is void and a money-’ 
lender who has advanced money to a 
minor on the security of the mortgage 
is nob entitled to repayment of the 
money on a decree being made declaring 
the mortgage invalid. It is true that 
their Lordships hold relying on Thurstan 
v. Nottingham Permanent Benefit Build¬ 
ing Society (3) affirmed by the House of 
Lords in Nottingham Permanent Benefit 
Building Society v. Thurston (4): 

a Court of oquitv cannot say that it is cquita- 
blo to compol a person to pay any moneys in 
respect of a transaction which, as against that 
person, tbo legislature has declared to bo void" 

but at the same time it is clear from 
that judgment that in a proper case 
having regard to S. 41, Specific Relief 
.Act, the Court may in adjudging the can* 
collation of an instrument require the 
.party to whom such relief is grantod to 
make compensation to tho other which 
.justice may require. Tho following ob¬ 
servations of their Lordships are relevant 
in^ this connexion. 

w hv A n° there . na0rvme,Urolied u P°n™ a reasou 

°r D ° R rT Cy 8hould be ^turned 

Is aMoilows: ° ' AC ‘ U ° f 18771 whi< * 

‘‘Section 41. On adjudging the cancellation 

nariv ,U * tru, ? ont ' the Co ”rt niay require the 
^ t0 whom such relief is granted to 
mako any compensation to the other which 
justice may roquiro.” 

‘‘Section 3-» provides in similar terms for a 

Zfhi > o r u 8 C 18 v 0n0f . C0ntra0t - Thcse sections no 
Cn r V* < } I 8 . oro J ,on ,0 tho Court, but tho 
ann/n / r rst . , . ustauco and subsequently tho 
appellate Court in exercise of such discretion 
came to the conclusion thit under tho circum¬ 
stances of this case justice did not require thorn 

advTncR |L°. tUrn by ,h * ""Potent* of mouey 
advanced to him with full knowledge of his 

ntelferin nd rj ° 1 r . dsh, P s 8 0 no reason for 

interfering with tho discretion so exorcised.” 

In my opinion tho decision of tho 
Vnyy Council is an authority for the pro¬ 
position that, though a transaction is 
declared to bo void, tbo Court may under 

LfV . Pe u Relief Act, require tbe 
party to whom relief is granted to mako 
compensation to the other party which 

Them »” ay r qU A e ' In th0 uaso before 

L ° ldshl P a deolined to oxer- 
oise the discretion in favour of the mort- 

gagee as they agreed on that point with 

the A™ , H ‘ gl> C ° Urt whio ^ bold that 
the circumstances of the ease did not 

call for the exercise of any such discre¬ 
tion. On the authority of thin deei.i™ 

(3) [1902j 1 Ch. 1. ------ 

(4) [1903] A. C. 6—72 L. J. Ch. 134=87 L T 
529=51 W. E. 273=07 J. p. i2o7 * T * 


it was held in Bang Illahi v. Mahbub. 
Illahi (5) that in setting aside the mort¬ 
gage mado by a Mahomedan mother 
who had no power to alienate tho pro¬ 
perty of her minor son, the Court had 
discretionary power under S. 41, Specific 
Roliof Act, to mako it a condition that 
the minors should refund the amount by 
which the estate and themselves weio 
benefited. This decision is very similar 
to tbe present case. In tbo -present case 
also tho minor plaintiffs have been bene- 
fited as tbe debts binding on their 
fathers estate were paid off by ihe sale 
of tbo property. In support of their 
conclusion tho learned Judges of the 
Lahore High Court relied also on to de¬ 
cisions of tho Bombay High Court Datta- 
ram v Vinavak ((>) and Limbaji liaoji 
v. Baht (7) which hold that in setting 
aside a sale made on behalf of a minor 
by an unathorised person, tho Court may 
under S. 41, Spocific Relief Act. make it 
a condition that tho minor should refund 
the amount by which his ostato and him¬ 
self wore benefited. Tho decision of the 
Piivy Council in Mohori Bibee v. Dhar - 
modas Ghose (2) is reliod on in all these 
cases in support of their conclusions by 
tho learned Judges. 

Besides the decision in Mohori Bibi 
v. Dharmodas Ghose (2) as I have shown 
does not altoget mr preclude the repay¬ 
ment of moneys advanced for a transac¬ 
tion when it is declared to be void, the 
learned counsel for the appellant relied 
also on the decisions in Marimutliu 
Uclayan v. Ramaiengar (8), Guruswamy 
Pantulu v. Lall Klujanchee (9),Doulatud- 
dm v. Dhaniram Chhutia (10), Khair Din 
v S/m/t Muhammad, A. I. II. 1929. Lah. 

, Aiyar v. Lakshmana 

yyar Ul). As I shall show presently 
none of those decisions supports him to 
any extent. In Marimutliu Udayan v. 
liamaiengar (S) the present question 
arose for decision ; but tho learned 
Judges, Sankaran Nair and Tyabji, JJ.. 
lor different reasons thought it was un¬ 
necessary to decide it and the question 

(5) A. I. R. 1926~~LahT~170=9171. C. 25=7 

Lah. 35. 

(6) [1904],28 Bom. 181=5 Bom. L. R. 910. 

(<) A. I. R. 1925 Bom. 499=88 I. C. 048= 

19 Bom. 57G. 

{ 8 ) [1913] 21 1. C. 879. 

(9) [19191 5.9 I. C. 14. 

(10) [1916] 82 I.C. 804, 

(11) A.l.R. 1921 Mad. 172=63 I.C. 874=44 

Mad, 005. 
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was therefore left open. In Guruswami 
Pantulu v. Lo.ll Rhayanchee (9) it was 
held that a minor mortgagor who enters 
into a transaction misrepresenting his 
age is under no equitable obligation to 
refund the money when the transaction 
turns out to be void. The judgment of 
the High Court ig a very short one ; but 
the judgment appealed against makes it 
clear that there was in that case no room 
for applying S. 41, Specific Relief Act,.for 
tho circumstances of the case showed that 
the mortgagee 

was aw.ue that defendant 2 (the mortgagor) 
was a minor and took documents which accom¬ 
panied the mortgage for purposes of throwing a 
favourable colour on the transaction." 

In Doulatuddin v. Dhaniram (10) the 
learned Judges declined to apply Ss. 38 
aod 41, Specific Relief Act, because as 
they pointed out there was 
“neither cancellation of any document nor re- 
cission of a contract.” 

In that case the suit by the plaintiff 
was for compelling the defendant to exe¬ 
cute a sale-deed in respect of certain • 
properties. If this is not well founded 
distinction, I think the decision would 
be contrary to the decision of the Privy 
Council in Mohori Bibee v. Dharmodas 
Ghose (2;. In this connexion it is inter¬ 
esting to note that refund of a propor¬ 
tionate amount of the purchase-money 
was ordered by the Calcutta High Court 
in Laloo Kariknr v. Jagat Chandra Saha 
(12), when the transaction in question 
was set aside as void. In that case a 
Mahomedan died leaving his widow and 
infant children. He had debts, and to 
satisfy the decree obtained by one of the 
creditors again9t some of the heirs the 
widow acting on her own behalf and on 
behalf of her children sold a certain pro¬ 
perty and made over delivery of posses¬ 
sion. Tho children on attaining majority 
sued jointly with the widow to recover 
possession of the property on a declara¬ 
tion of title. The alienation except a3 
regards the share of the mother was set 
aside as the mother had no power under 
Mahomedan law to alienate. Tho learned 
Judges held that the 

“decreo for possession in favour of tho plaintiffs 
should be conditional on repayment of a propor¬ 
tionate share of tho ancestral debts payable out 
of tho assets left by the original debtor and each 
heir who was competent to sell her own share 
and cannot subsequently ignore her act was 
liable to satisfy the debt to the extent of tho as¬ 
sets in hor share see tbo head noto.. 

_I nth e j u d g m e n t n o r e f ereno e is m ade 

(12) A.I.R. 1921 Gal. 672=62 l.G. 428. 


to S. 41, Specific Relief Act. The learned 
Judges proceeded upon the general prin¬ 
ciple that 

“iho essence of the matter is that each of the 
heirs is liable to satisfy tho debt to the extent of 
the assets in his share.” 

It is obvious that this will be an im¬ 
portant consideration for applying S. 41, 
Specific Relief .4ct, as under it relief by 
way of compensation will be granted only 
if justice requires it. The decision in 
Laloo Rarikar v. Jagat Chandra Suha 
(12) was followed in Jhanda v. Sapuran 
Singh , A. 7. R. 1925 Lah. 509, an exactly 
similar case. The decision in A. I. R . 
1929 Lah. 331 does not help the appel¬ 
lants as in that case equitable relief was 
not granted to the vendee because the 
minors were not benefited in any way 
by the transaction and on this ground 
the case was distinguished from the deci¬ 
sion in Rang Illahi v. Mahlub lllahi (5) 
relied on by the respondents. The last 
case relied on by the appellants was 
Baluswami Aiyar v. Lakslimana Ayyar 
(11) in which it was held that whfere a 
managing member of a joint Hindu family 
for purposes not binding upon the other 
coparceners and without their concur¬ 
rence agrees to convey a specific item of 
property the purchaser cannot enforce 
specific performance of the entire con¬ 
tract ; but Courts will grant specific per¬ 
formance by a conveyance of the share 
which the vendor had in the property at 
the date of the contract if the purchaser 
elects to pay the entire consideration. 

On the strength of that decision it is 
argued that in this ca9e since the vendee 
has got the mother’s share of the proper¬ 
ty she should be content to retain it for 
the whole of the purchase money. That 
decision clearly has no application to the- 
facts of the present case. It turned upon 
the provisions of Ss. 15 and 17, Specific 
Relief Act, and related to an executory 
contract, whereas in the present case, wo 
are dealing with an executed contract. In 
considering the rights of parties in res¬ 
pect of a conveyance which has been per¬ 
fected, principles and equities different 
from those applicable to cases which rest 
on an executory contract will have to bo 
applied ; and this appears to be clear 
from the judgment of Kumaraswami Sas- 
tri, J., in Baluswami Aiyar v. Lakshmana 
Ayyar (11). In the present case tho 
vendee is not seeking to enforce specific 
performance of any contract. She is only 
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contending that since the transaction is 
declared to be void,* compensation should 
be paid to her to the extent it has been 
set aside. Whether she should be com¬ 
pensated would depend upon the circum¬ 
stances of the particular case. 

In the present case, both the lower 
Courts have found that the minor’s estate 
was benefited by the use of the purchase 
money obtained from the vendee and so 
it is equitable when the transaction is 
set aside as regards their share that they 
should pay a proportionate amount of the 
purchase money on the principle of the 
decision in Mohori Bible's case (2) and as 
was decided in the various cases referred 
to above. In my opinion the decisions of 
the lower Courts are right and this 
second appeal should be dismissed with 
costs. I may state that this judgment 
will not attoct the amendment made in 
the lower Court’s docreo subsequent to 
the filing of the second appeal. 

p.R.S./k.n. Appeal dismissed. 
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Beasley, C.J. and Walsh, J. 

V, Adinarayana Chetti —— Defendant 1 
Petitioner. 


v. 

Kopparam Narasimlia Chetti and an¬ 
other Plaintiffs —Respondents. 

Civil Revn. Petn. No. 1399 of 1925, 
Decided on 13th November 1930, from 
order of Sub-Judge, Vellore, D/- 22nd 
December 1921, in T.A. No. 107 of 1921. 

Civil p . C. (1908), S. 2-Court finally 
decided controversial matter in issue—Deci¬ 
sion misnamed as “decretal order”—Decision 
forms decree over which appeal is remedy 

and not revision —Civil P. C. (1908), Ss. 96, 
115. 


'lbemcre fact that a judgment is beaded as 
an “order” doos not nmke the judgment any 
the loss a judgment, nor doos t.ho fact that tho 

ottice chose to oudorso ugou the decre» tint it 

wt8 a decretal order 1 ' make anv difference. 
Where tho.efore a Court, even though it does 
not conform lo tho form of a final decreo, eon- 
clus.veJy determines the rights of the parties 
with regard to controversial matters in suit, but 
describes its decision as “decretal order” it 
nevertheless ,s a decreo, tho proper rem-dy over 

Ti "° thv rev ' Uic,n : 

A. t. ll. lJJo All. 737 ; 51 /. C. 907 • AIR 
1929 Lah. 370; A. I. 1921 Mad. too - 23 
Mad. 517 and A. I. R. 1921 All. Hi, Dist. 

V.C. Seshachariar and A. C. Sampalh 
Iyengar—tor Petitioner. 

S. Varadaihariar—tor Respondents. 


Beasley, C. J. —Two worshippers of 
the Sri Kanyakaparameswari Temple in 
Walajah tiled a suit O. 8. No. 14 of 1913 
in the Court of tho Subordinate Judge, 
Vellore, praying for the settlement of a 
scheme for the proper management of 
the temple and its proj erties, for the 
appointment of a fit and pioper person 
as the trustee, for an account by defen¬ 
dant of his management of the trust pro¬ 
perties belonging to the temple, lor a 
direction to defendant 2 to hand over 
the jewels belonging to the temple to the 
trustee so appointed and fora direction 
to defendant 3 to band over the account 
books relating to the temple and its pro¬ 
perties in his possession. It was alleged 
in the plaint that in consequence of the 
irregular and improper conduct on the 
part of defendant 1 and his supporters 
the public worship in the temple bad 
ceased to be performed daily. A written 
statement was hied on behalf of the 
defendants but tbe suit was compromised 
and a compromise decree passed on 30th 
November 1923. By that d eci ee a scheme 
was settled, approved and annexed to the 
decree and by that scheme two members 
of the Koraati caste were to be elected 
trustees by the majority at a general 
meeting of the members of the com¬ 
munity subject to the confirmation of the 
Court. 

Two trustees were duly elected and 
their election was confirmed by Court 
on 26th July 1924. In the decree 
there is a direction that either the plain¬ 
tiffs or defendant 1 should apply for the 
appointment of a commissioner to go into 
the accounts as between the defendants 
and the temple and that the newly 
elected trustees are to tako possession of 
tho temple and its properties only cn 
payment to defendant 1 whatever sum 
that might be found due by the commis¬ 
sioner to all or any of the defendants. 

In pursuance of this docree the plain¬ 
tiffs filed a petition C. M. P. 107 of 1924 
in the Subordinate Judge's Court asking 
for the appointment of a commissioner 
to take the accounts ot tho defendants 
and on 15th March 1921 by consent a 
commissioner was appointed. The com¬ 
mission was returned on 18tli November 
1924 and both sides having filed objec¬ 
tions to the commissioner’s report, the 
Subordinate Judge gave his decision upon 
it on 22nd December 1924. It was 
ordered and deolared that no amount 
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was due by the temple to any of the 
defendants and that defendant 3 owed 
Rs. 197-2-3 and defendant 1 Bs. 2202-5-5 
to it and it was further ordered that 
defendant 1 was to pay to the temple 
trustees on behalf of the temple the sum 
already stated, that defendant 3 was 
likewise to pay the sum found due by 
him and that both defendants 1 and 3 
were to pay to the temple trustees on 
behalf of the temple Rs. 140 4-0 being 
their costs of the petition and finally 
that the trustees of the temple were to 
execute the decree on behalf of the 
temple only on payment of Ks. 217-7-0 
being the court-fee on the amounts 
decreed. It must be mentioned that 
endorsement on the back of the final order 
is decretal order” and that the learned 
Subordinate Judge’s considered decision 
is headed “order”. Defendant 1 has now 
filed this civil revision petition against 
the before mentioned order of the learned 
Subordinate Judge. 

Mr. Varadachari on behalf of the res¬ 
pondents to this petition takes the pre¬ 
liminary objection that no civil revision 
petition lies because in his submission 
the order of the learned Subordinate 
Judge is a “decree” from which there is an 
appeal and therefore it is not open to the 
petitioner to come to the High Court by 
way of revision. For the petitioner it is 
argued that the proceedings in the 
learned Subordinate Judge’s Court were 
by way of a petition, that his order was 
an “order” and not a “decree” and that 
hence, there being no appeal, the peti¬ 
tioner’s only remedy is by way of a revi¬ 
sion petition to the High Court. In sup¬ 
port of his argument it is pointed out 
that the applioition for the appointment 
of a commissioner was made by a civil 
miscellaneous petition, that the learned 
Subordinate Judge’s order is headed 
“order” and that when the learned Sub¬ 
ordinate Judge’s order was drawn up it 
was drawn up as a decretal order. These 
things, it is argued, show that it was 
not a “decree” but merely an “order.” It 
is further contended that in the mufas- 
sil such matters as are left over for deter¬ 
mination after the decree is passed such 
as the appointment of a commissioner as 
in this case are usually dealt with on a 
petition, and that even assuming that 
suoh a •practice is irregular and the 
learned Subordinate Judge should not 
have adopted suoh a practice, he has 


done so and delivered an order and that 
therefore . the right of the petitioner to 
come by way of a revision petition can¬ 
not be dofeated. A number of cases were 
referred to by the learned counsel for 
the petitioner in support of his argu¬ 
ment which, to put it shortly is 
that where the Court purports to act 
under a certain provision although not 
entitled to do so, it must be taken to 
have assumed its jurisdiction under that 
provision. One of the cases relied upon 
is Bilas Singh v. Emperor, A. I. R. 1925 
All. 737, where it was decided that where 
jurisdiction is usurped by a Court in 
passing an order against which an ap¬ 
peal would lie if it had been passed with 
jurisdiction, an appeal against the order 
could not be defeated on the ground that 
the order was made without jurisdiction. 
It must he noted that in that case the 
action of the Court was to deprive the 
applicant of his right of appeal. In the 
present case that is not the position at 
all. 

The action of the learned Subor¬ 
dinate Judge in passing the order, if it 
can be described as an order, does not 
deprive thp petitioner of a remedy. In 
Kkamasa Bewa v. Promothonath Roy 
Chowdry (l), the question was whether 
the litigant was by excess of jurisdiction 
deprived of his right to appeal and it 
was held that he was not. What hap¬ 
pened in that case was that a suit was 
instituted in a Court the presiding officer 
of which at the time of the institution 
of the suit had no Small Cause Court 
powers. It was held nevertheless that 
an appeal lay to the District Judge. 

In Kuram Nawaz v. Runka, A. I. R. 
1929 Lah. 376 it was held by a single 
Judge that the right of appeal is deter¬ 
mined not by what the Court should 
have done but what the Court did or 
purported to do. Another case relied 
upon is a Full Bench decision of this 
High Court, namely, Muthiah Chettiar 
v. Lodd Govindoss Krishn'idoss (2). 
There an order which purported to be 
passed under O. 22, R. 10, Civil P. C., 
was held to be an appealable order 
though on the facts the order should not 
have been passed* under that rule. In 

Abdul Rahtman Saheb v. Ganapathi 

_ . _ . - - -—^ 

(1) [1919] 51 I. C. 967. 

(2) A. I. R. 1921 Mad. 599=69 I. O. 337=44 
Mad. 919. 
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Bhatta (3), the Judge had no power to 
pass orders under S. 492, Civil P. C., as 
regards the issue of an injunction and 
under S. 503 as regards the appointment 
of a receiver and it was held that as 
orders under both the sections wore ap¬ 
pealable, the High Court was not barred 
from treating the orders as having been 
passed thereunder for the purpose of 
entertaining an appeal against those 
orders. 

That again was a perfectly dear 
case because tho Judge baa passed 
an order attaching property, in itself an 
order seriously affecting the property of 
a person, and had also appointed a recei¬ 
ver and noithor of those orders could bo 
made without such orders being subjocb 
to an appeal. Here again it was the 
question of whether or not by tho adop¬ 
tion of a wrong procedure by a Court the 
litigant was to bo deprived of his re¬ 
medy. That is not the case hero. In 
Nasir Khan v. Itwari (4), it was hold 
that tho right of appeal does not depend 
on what a Court ought to have done but 
on what it actually did. In that case 
the Court dismissed an appeal on the 
merits although it ought to have dis¬ 
missed it not on the merits but for de¬ 
fault of appearance by the appellant. 
No appeal lay from an order dismissing 
ths appeal for default. Tho matter is 
quite shortly dealt with on p. 670 {of 45 
All.) in tho judgment of the Court as 
folioW8 : 

“ l'he right of appall does not dopend on 
what tho Court ought to hivo done but cn what 
it aotuilly did. Whit it actually did was to 
pas* a doereo on tho merits. Against such a 
decroo tho liw allows au appoal • » • 

* Tho respondent's reasoning would 
deprive tho aggriovod party of the right of ap- 
poil just in those cases in which it is most 
needed.” 

It is contended that those cases aro 
strong support of the petitioner's argu¬ 
ment. It is argued that the order, tho 
subjoot of this revision petition, was on 
the face of it an order, that it does not 
conform to the form of a final decree 
passed after a preliminary deoree direct¬ 
ing the taking of an account and that as 
before mentioned it is described by tho 
Subordinate Judge as an “ order ” and is 

embodied in the decree as a decretal 
order. 


(3) [1900] 23 Mad 517=10 M. L. J. 305. 

(4) A. I R. 1921 All. 144=74 I. 0. 905=45 
All. GG9. 
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It is argued therefore that tho learned 
Subordinate Judge purported to pass 
an “ ordor ” from which there is no 
appeal and which can only bo revised by 
means of a petition and that however 
wrong ho may have been in doing so, 
that is what ho lias done and not what 
ho should have done. It is further 
pointed out that the order is stamped as 
a decretal order under Art. 7, Sell. 1, 
Court-feos Act, that S. 96, Civil P. C., 
has no application here as that only- 
gives the right of appeal from a decree 
but that S. 105 applies. In reply Mr. 
Varadachari contends that tho order of 
the leirned Subordinate Judge by what 
it does was cloarly a “ decree ” as de¬ 
fined in S. 2, Civil P. C., because it con¬ 
clusively determined the right of parties 
with regard to the mattors in contro¬ 
versy in the suit and was a final deter¬ 
mination of such matters, and with that 
contention I ontirely agree. The order 
of the learned Subordinate Judge by re¬ 
citing that the decree provided for, 
namely, tho taking of the accounts and 
states : 

“ It is to give effect to this direction in the 
docroo that an application was mado to tho 
Court by the plaintiffs to appoint a commis¬ 
sioner. Tho Commissioner has now submitted 
his report. Objections have been filed to it on 
eithor side and so on. He then gives his deci¬ 
sion with regard to the commissioner’s find- 
iugs.” 

It is just as if the learned Subordinate 
Judge had treated the matter as one 
• whore, a preliminary decroo had been 
passed. He ends up by stating : 

“ There will therefore bo a declaration to tho 

effect that thero is no amount due bv tho tem- 

• 

pie£o any of tho defendants and that on tho 
other hand defendant 3 owos Rs. 197-2-3 and 
defendant 1 Rs. 2,202-5-5 to it and a direction 
requiring the said defendants 1 and 3 to pay tho 
temple trustees on behalf of the temple tho 
sums respoctivoly duo by them as aforesaid with 
costs subject to this decree being liable to bo 
executed only upon tho payment of iho ade¬ 
quate court-foo upon tho amounts docreed.” 

There was no mistake bore and it is ( 
clear that the learned Subordinate Judge 
intended to finally dispose of the mattorj 
between tho parties and that his order, 
was to be a “ decree.” On the face of 
it, it was a decree and no ono could pos¬ 
sibly* have boon misled. Tho more fact 
that the learned Subordinate Judge’s 
judgment is headed “ ordor ” does not 
make his judgment any the less a judg¬ 
ment nor does the fact that the office 
chose to endorse upon the decree that it 
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was a decretal order make any differ¬ 
ence. 

The test to be applied is what it 
was and it completely satisfied the defi¬ 
nition of a “ decree ” in the Civil Pro¬ 
cedure Code. In my opinion para. 2 of 
the learned Subordinate Judge’s order is 
conclusive of the matter and there can 
[be no ground whatever for saying that 
he purported to act under a non-appeal- 
able procedure. That being so, the 
authorities referred to by the petitioner 
have no application whatever. It is 
probable that no commissioner was ap¬ 
pointed by a decree of 30th November 
1923 because that was a compromise 
decree and that it was left to the parties 
to agree upon the commissioner. 
Otherwise no doubt the decree would 
have directed the taking of the accounts 
by a named person and not left it to the 
parties to apply afterwards for the ap¬ 
pointment of a commissioner to take the 
accounts. The learned counsel for the 
petitioner has asked the Court to be al¬ 
lowed to alter the petition into an ap¬ 
peal but I am not disposed to accede to 
that request as I think it is clear that 
the procedure of coming by way of a 
civil revision petition has been adopted in 
order to save court-fees. This civil re. ision 
petition must be dismissed with costs. 

Walsh. J— I agree and have nothing 
to add. 

P.R.S./b.v. Petition dismissed. 
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Curgenven and Bhashyam 

Ayyangar, JJ. m 

Official Receiver of Secunderabad — 
Appellant. 

v. 

Gummidelli Lalcshminarayana and 
others —Respondents. 

Original Side Appeal No. 55 of 1929, 
Decided on 2nd October 1930, against 
order of Kurnaraswami Sastri, J., D/- 
23rd April 1929. 

sf* Provincial Insolvency Acl fl920), S. 56 
—Vesting order by competent foreign Court 
operates on insolvent's property in British 
India—Such vesting does not give way to 
prior attachment of that property. 

In general a vesting order made by a com¬ 
petent foreign Court operates upon, property of 
the insolvent within British India creating a 
title in the Official Receiver so invested. This 
title so opernies with effect from tbo date of the 
order. The judgment-creditors of the insolvents 
■who had attached the insolvent’s property before 


the said vesting order was passed, cannot be 
said to have any prior equities, such as a charge 
or a lien and beuce the vesting order of the 
foreign Court has not to givo way to such an 
attachment because no equities are croated by an 
attacbment'and because such vesting order is not 
a private transfer but a transfer by law. The 
Secunderabad Court is a foreign Court : A. I. R. 
1914 P. C. 129 ; Holthausen, In re, (lt75) 9 Oh. 
A. 722 ; Secy, of State v. Charles Worth Piling 
Co., (1901) A. C. 373 ; Galbraith v. Gimshaw, 
(l Q 10) *4. C. 508 ; Joselyne, In Re Wait, <1373) 8 
Ch. D. 327 and Lhatterton v. Watney t 17 Ch. D. 
259, Ref. ; Levasseur v. Mason & Parry , (1891) 

2 Q. B. 73 ; Singer & Co. v. Fry, 84 L. J. K. B. 
2025, Dist. ; 26 Mad. G73 and 25 Cal. 179 ; 
Rel. on. 2S Cal. 419, held Overruled by 29 Cal. 
428, (F. B.U [P 476 C 1 ; P 477 C 2] 

T. Ramchandra Rao and A. Venkata 
Subba Rao —for Appellant. 

V. Radha Krishnayya and A. K. Rama - 
chandra Ayyar —for Respondents. 

Curgenven, J.— The question of law 
which this appeal raises is whether a 
vesting order made by the District Court 
of Secunderabad prevails against a prior 
attachment of a decree effected by a 
Court in British India. In 1922 a pre¬ 
liminary decree for partition was passed 
in C. S. 420 of 1922 on the file of this 
Court. In 1926 a creditor of the plain¬ 
tiff in that suit, who had obtained a 
decree in Bombay, attached this preli¬ 
minary decree. In 1928 the plaintiff 
was adjudicated an insolvent by the 
District Court of Seounderabad under the 
provisions of the Provincial Insolvency 
Act 5 of 1920, which is in force in that 
area, and an order was passed vesting 
his property in the Official Receiver of 
Secunderabad. 

The legal argument divides . into two 
stages: (l) what is the status of the Dis¬ 
trict Court of Secunderabad; and (2) what 
is the effect within British India of a 
vesting order passed by that Court. The 
former question presents litt*e difficulty. 
Although administered by the Governor- 
General in Council, Secunderabad, is part 
of the Nizam’s Dominions, and lies out¬ 
side British India. Jurisdiction over 
this area, as over a number of similar 
areas, is’derivel from the Foreign Juris¬ 
diction Aot, 1890, the preamble to which 
recites, that the sovereign “by treaty, 
capitulation, grant, usage, sufferance, and 
other lawful means” has jurisdiction 
within divers foreign countries. S. 1 
runs as follows : 

"It is and shall be lawful for Her Majesty tho 

0 0 

Queen to bold, exercise and enjoy any juris¬ 
diction which Her Majesty now has, or' may at 
any time hereafter have within a foreign 
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country in the srime and as amplo a manner 
as if Her Majesty had acquired that jurisdiction 
by the cession or conquest of territory.” 

By the Indian (Foreign Jurisdiction) 

Order in Council of 11th Juno 1902, 

# 

powers under the Act were delegated to 
the Governor-General of India in Council 
for the purposes of constituting Courts 
and determining the law and procedure 
within areas extra-territorial to British 
India; and by a Notification of 1913 the 
specific Act, with which wo are con¬ 
cerned,— the Provincial Insolvency Act 
3 of 1907—was declared applicable to 
Secunderabad. S. 3, Foreign Jurisdic¬ 
tion Act provides that 

“every act and thing done in pursuance of any 
jurisdiction of Her Majesty in a foreign coun¬ 
try shall be as valid as if it had teen done 
according to the local law then in force in that 
country.” 

This is tho principle upon which the 
Judicial Committee decided Secy, of State 
v. Charlesworth Piling Co. (l) where the 
question arose as to what law the English 
or the Mahomedan, the Consular Court in 
Zanzibar should administer. Their Lord- 
ships say : 

“.throughout the matter Zanzibar 

remains foreign territory, and the Queen and 
her officers aro acting as Zinzibar authorities 
by virtue of the powor which tho has acquired, 
and which is within its limits, a sovereign power. 
It results that a Judge acting with those limits 
is a Zanzibar Judge, aDd is bound to tike 
judicial notice of tho Zanzibar law, whatever 
it may be, applicable to the c.iso before him.” 

The theory upon, which extra-terri¬ 
torial jurisdiction is based is one of au¬ 
thority delegated for this purpose by 
the ruler of the territory over which it 
is exercised, in the present instance, the 
Nizam. 

But although, in the case of India, 
tho authority so delegated, and the 
jurisdiction so exercised, is derived 
through His Majesty from tho Governor- 
General in Council, and although the 
law may be identical with tho law 
in force in British India and tnay be 
administered by British Officers the 
Court so erected is a foreign or extra¬ 
territorial Court. In the contemplation 
of the general law of British India, it 
seems that there are only two kinds of 
Courts—British Indian Courts and 
foreign Courts—and that whatever is not 
a British Indian Court is a foreign Court; 
so that quoad the Courts of British India, 
tho Courts, for example, of foreign 

(1) [1901] A. 0. 873~70 L. J. P. 0. 25=84 
L. T. 212=17 T. L. R. 2G5. 
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countries, British Colonies and assigned 
tracts like Secunderabad stand upon an 
equal footing as foreign Courts, subject 
of course to tho test of recognition 
as competent Courts. It is true, as 
Mr. Varadachaiiar i oints out, that tho 
Civil Procedure Code, does distinguish 
another clas9 of Court. Under that Act, 
and for its purposes, a "foreign Court ’ 
means 

“a Court situate beyond the limits .of British 
India which has no aulhoiity in British India 
and is not established or continued by tho 
Governor-General in Council,” 

so that by virtue of the concluding 
words a Court such as we are 
dealing with is not a “ foreign Court 
within the definition. Special provi¬ 
sions affecting such Courts are to 
he found in Ss. 10. 43 and 45 of the 
Code dealing with lis pendens and the 
reciprocal execution of decrees. But 
outside the Code this distinction does not 
appear to ho drawn, and there is no 
reason to hold that for the purpose, for 
example, if insolvency jurisdiction, it 
should he imported, nor even if imported, 
that it would all'ect whatever conclusions 
are to be drawn as to the effect of judg¬ 
ments passed by such extra-territorial 
Courts upon the proceedings of Courts in 
British India. 

The statutory provision which declares 
that the judgment in rora of a competent 
Court is conclusive proof that any legal 
character which it confers accrued as 
from the date of that judgment is S. 41, 
Evidence Act; and this applies, it is not 
disputed, to the foreign judgments of a 
competent Court no less than to domostio 
judgments. The English law draws a 
distinction between the assignment of a 
bankrupt's immovable property to tho 
trustee in bankruptcy and the assignment 
of moveables, an assignment by a foreign 
Court of the former kind operating, and 
of tho latter kind not operating, upon 
property situate in England: Dicey, 
E In. 4, Rr. 123 and 124. An exception 
is made in favour of assignments of im¬ 
movables under, tho Irish, Scotch and 
Indian Acts (Loc Cit., Rule.. 122). Wo are 
not concerned here with the assignment 
of immovables, and it seems clear that, 
in general, a vesting order made by a 
competent foreign Court operates upon 
property of the insolvent within British 
India, creating a title in the Official 
Receiver so invested. This title so oper- 
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jates with effect from the date of the 
order, the case Galbraith v. Grimshaw (2), 
being sufficient authority in dispute of 
the proposition that a foreign receiver 
may take advantage of any “ relating 
hack ” provision which his own Act may 
contain. 

Accepting then that the insolvent’s 
property in the decreo in 0. S. 420 of 
1922, vested in the Official Roceiver 
of Secunderabad upon his adjudication 
on 15th October 1928, issue 2 arises, 
whether such vesting will prevail against 
the respondent’s earlier attachment of 
that decreo We have heard a good deal 
of argument upon this point based upon 
English decisions as to the offect of what 
in England corresponds most closely to 
the attachment of a debt in this country 
—a garnishoo order nisi. It appears to 
me that the two proceedings differ in one 
critical particular which vitiates the 
analogy it is sought to draw. Under 
R. 1, O. 45, of the rules of the Supreme 
'Court, a garnishee may, upon the ap¬ 
plication of a person who has obtained 
a judgment, against his debtor, bo called 
upon to “ show cause why he should not 
pay to the person who has obtained such 
judgment, so much of the debt as may be 
sufficient to satisfy the judgment;” and 
R. 2 deolaros that service of such an 
•order upon the garnishee “ shall bind 
such debts in his hands.” The legal con¬ 
sequences of an order nisi, have been 
considered in several cases cited before 
us, especially with reference to a com¬ 
peting claim in bankruptcy. In Ex parte 
Joselyne , In re Watt (3) James L., J. said: 

" Tho moment the order of attachment was 
sorvod upon tho garnishee the property in the 
debt duo from him was absolutely transferred 
from tho judgment-debtor to the judgment- 
creditor. Tho girnisheo could then only pay his 
dobt to the judgmont-croditor of his original 
dobtor. Tho property iu tho dobt was trans¬ 
ferred, and there was complete and p rfect 
security tho momeut tho order of attachment 
was sorvod. ” . 1 v 

The other two learned Judges of the 
Court of appeal, Cotton and Thesiger 
L. JJ., expressed the view that by virtue 
■of tho order the judgment-creditor be¬ 
came a secured creditor, and that may bo 
a way of putting the position preferable 
to saying that tho property in the debt 
•w as tr an sf err ed._ This latter pro position 

(2) [1910] A.O. 508=79 L. J. K. B. 1011=108 
L. T. 294=17 Manson 188=54 S. J. 684. 

<8) [187S] 8 Ch. D. 827=47 L. J. B. K. 91= 

88 L. T. 061=20 W. R. 645. 


has in fact been dissented from in later 
cases, for instance in Chatter ton v. 
Watney (4). ^ The question of these com¬ 
peting claims again arose in Galbraith v. 
Grim ska io and Baxter (5), where the 
debtor had been adjudicated bankrupt in 
Scotland, and the trustee laid claim to a 
debt in respect of which a garnishee 
order nisi had been passed in England. 
I have already referred in another con¬ 
nexion to this case, which went up to 
the House of Lords as Galbraith v. 
Grimshaw (2). In the Court of appeal 
Farwell, L. J., observes of the garnishee 
order nisi, no doubt having in mind tho 
language of James, L. J , oited above.: 

“ It doce not, it is true, operate as a transfer 
of the property in tho debt, but it i? an equi- 
tablo charge on it, and the garnishee cannot 
pay tho debt to anyone but the garnishor with¬ 
out incurring the risk of having to pay it ovor 
again to tho croditor. ” 

In this view Buckley and Kennedy, 
L. JJ., concurred. In the House of Lords 
Lord Loreburn, L. C., after dealing with 
the question of relating back, proposed 
as a test whether the bankrupt could 
have assigned to the trustee, at the date 
when the trustee’s title accrued, the debt 
which had already been made the sub¬ 
ject of a garnishoo order nisi. However ap- 1 
propriate such a test may be in England, 
it is certain that tho rights of a reoeiver • 
under either of the Insolvency Acts are 
not necessarily delimitated by it. Lord 
Macnaghten, by saying that the Scottish 
Court can only olaim the free assets of 
the bankrupt, had, I think, in view the 
principle of an equitable charge arising 
out of the order, and I do not read any of 
the observations in this oase as amount¬ 
ing to a pronouncement that, irrespective 
of this principle, the Scottish Court, 
merely because it was a foreign Court, 
could not interfere with the claim under 
the attachment. 

Mr. Duraiswarai Ayyar has sought to 
draw some conclusions from two cases in 
which the respective claimants were the 
trustee in a foreign bankruptcy—French 
in the one* case and Soottish in the other 
—and a receiver appointed in execution: 
Levasseur v. Mason and Bany (6) and 
Singer & Co. v. Fry (7). The decisions 

(4) [1881] 17 Ch. D. !259-50 L. J. Ch. 
535=44 L. T. 891=29 W. R. 573. 

(5) [1910] 1 K. B. 889. 

(6) [1891] 2 Q B. 73=60 L. J. Q. B. 659=64 
L. T. 761=39 W. R. 596. 

(7) [1915] 84 L. J. K. B. 2025=113 L. T. 552= 

1915 H. B. R. 115. 
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turn upon the incidents attaching to such 
a receivership an! do not, I think, afford 
much help in deciding upon the rights of 
an attaching creditor under Indian law. 
It will ho clear from Lord Esher's judg¬ 
ment in the formor case that a receiver¬ 
ship shares this feature with a garnishee 
order nisi, that it is directed to the satis¬ 
faction of the claim of the judgment- 
creditor who secured the appointment of 
the receiver, and of his claim alone. 

It is precisely in this respect that an 
order of attachment of a debt undor the 
Code of Civil Procedure differs. The 
difference will bo apparent upon a com¬ 
parison of the form for a garnishee order 
nisi (form No. 39. Appendix X, Rules of 
the Supreme Court) and the form for at¬ 
taching a debt (form No. 1/. Appendix E, 
Civil P. C.) In the one the attachment 
is expressly made with a view to satis¬ 
fying the judgment debt; and that debt 
only. The other does no more than pro¬ 
hibit and restrain tho garnishee fr an 
paying, and his debtor from receiving, 
tho debt until further orders. It is of 
purely negative effect, designed only to 
preserve the status quo, and cannot 
operate to create any lien or security in 
favour of the garnisher. So far as a 
domestic insolvency is concerned, the 
priority of an Official Assignee’s olairn 
over that of an attaching creditor was 
pronounced upon by a Bench of throe 
J udges of this Court in Krishna sw amy 
Mudaliar v. Official Assignee of Madras 
( 8 ). 

Tho effect of an attachment, it was 
observed, following a dictum of 
the Privy Council in Motilal v. Karra 
Duldin (9), was to prevent aliena¬ 
tion; it does not confer titlo. In 
that case, too, an attempt was made 
to support tho claim of tho attaching 
creditor by reference to English cases 
dealing with a garnishee order nisi, but 
though recognizing that such cases might 
have their use by way of analogy tho 
learned Judges considered that tho ques¬ 
tion had to bo decided upon tho terms of 
tho Civil Procedure Code and of tho In¬ 
solvency Act in force in this country In 
Caloutta a contrary view was at first! 
taken in Miller v. Lakhimani Debi (10). 
The judgment Js only of interest hero 

(8) [1903] 26 Mad. G73. 

('•>) L898J 25 Cal. 179=24 I.A. 170=7 Sar. 222 

(10) [1901] 28 Oal. 419=6 O.W.N. 761. 


hecauso it proceeded upon the principle 
that the Official Assignee stood in tho 
shoes of an insolvent, and could not 
occupy a better | osition. This is very 
m oh the ratio decidendi adopted by 
Lord Loreburn in Galbraith v. Grim- 
shaw (2). 

This Calcutta case was overruled 
by a Full Bench in Frederick Peacock 
v. Madan Gopal (11), similar argu¬ 
ments to tho^e adopted in the Madras 
case being accepted. Reference may also 
bo made to the Privy Council judgment 
in li'<jhunalh Das v. Sundar Das 
Khetri (12). 

I can find no ground for distinguishing 
in this matter between the rights ol a 
foreign and of a domestic receiver in in¬ 
solvency. In each tho debtor’s property 
vests subject to any prior equities such 
as a charge or lien, and no such equities 
are created by an attachment. Under 
S. 61, Civil P. C., any private transfer or 
delivery of the property attached is void 
as against ad claims enforceable undor 
the attachment. A vesting order passed 
by a foreign Court is, I should suppose, a 
transfer by operation of law, though not 
of British Indian law; at any rate, it is 
not a private trausfer, and therefore it 
has not to give way to an attachment. 

The result will be that the appeal is 
allowed. The order of the learned Judgo 
continuing the attachment and giving 
leave to the attaching creditor (now dead 
and represented by respon lent 7) to 
execute the preliminary decree is set 
aside and the application dismissed. Tho 
contesting respondent 7 will pay the 
appellant's taxed costs hero and in tho 
trial Court. 

Tho remainder of that Court's order as 
to costs will stand, 

Bhashyam Ayyangar, J. —I concur, 
and having nothing to add on the first 
question on which my learned brother 
has hold in concurrence with the learned 
trial Judge that tho Secunderabad Court 
is a foreign Court for tho purposes of 
this case. I only wish to say a few 
words on tho second question, namely 
what is the effect in British India of a 
vesting order made by tho said,Court? 
Tho jurisdiction or competency of that 
Court to pass the order of adjudication is 
not challenged, and it is cono >dod that, 

(11) [1902] 29'Cal. 423=6 C/V.N. 577 (F.B.). ’ 

(12) A.I.R. 1914 P.O. 120=24 I.G. 301=41 I.A. 

251=42 CM. 72 (P.C.). 
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under the order pissed by that Court 
vesting the insolvent’s estate in the 
Official Receiver of that Court, all the 
moveable property of the insolvent situ¬ 
ate (even) in British India became vested 
in that officer. The only point is whe¬ 
ther the judgment-creditors of the insol¬ 
vent who had attached the decree in 
question before the said vesting order 
was passed are entitled to any lien over 
it, or “equity” as the learned trial Judge 
calls it, as against the said officer. On 
this point the learned trial Judge has 
observed: 


"1 do not think that such adjudication will 
put an end to all execution proceedings in 
British India agiinst the person adjudicated 
there. So far as British India is concerned, the 
Official Assignee takes the properties subject to 
all the equities. I may in this connexion refer 
to ec yirte Holthausen in re Schetbler (13) and 
Galbraith v. Grivishaw (2). It is stated that 
there is some difference as regards the effect of 
attachments in British India and English 
Courts, but I do not think that makes much 
dilferouco, the principle on which the cases are 
decided being that the trustees in bankruptcy 
or Odicial Receiver in a foreign Court cannot 
take advantage of the provisions of law appli¬ 
cable to Courts in British India as regards the 
antedating.” 


Speaking with the greatest respect, I 
am unable to agree with this decision. 
It is thoroughly settled that an attach¬ 
ment under the Civil Procedure Code 
does not confer any title or create any 
charge and that it merely prevents and 
avoids a private alienation hut does not 
invalidate the alienation by operation of 
law, such as is effected by a vesting 
order passed on the adjudication of 
the judgment-debtor: see Krishnaswamy 
iMudaliar v. The Official Assignee of 
Madras (8) and Raghunath Das v. Sundar 
Das Khetri (12). If the present were a 
jease of an adjudication and a vesting 
order made by a British Indian Court, 
there can be no question that the attach¬ 
ing creditors cannot claim any charge or 
priority over the receiver in insolvency. 
Why should it make any difference on 
this point because the adjudication and 
the vesting order were passed by a 
foreign Court? No Indian authority has 
been referred to which recognizes any 
such difference. The learned trial Judge 

bases his deoision on the anal °8y 
similar proceedings in England but an 
attachment in this country and what 
corresponds to it in Engla nd have differ - 

(18) [1876] 9^7X7722=44 L.J. B.K. 26=31 
L.T. 13. 


ent significance and effect as pointed 
out in the judgment of my learned bro¬ 
ther. 

Indeed the learned trial Judge him¬ 
self concedes some difference between tbe 
two. He however states that it does 
not affect the point, the ground given by 
him being that the provisions of law 
applicable to Courts in British India as 
regards the antedating are not available 
to the Official Receiver in a foreign 
Court. Now, the doctrine of law of ante¬ 
dating is had recourse to only for invali¬ 
dating a prior title which would other¬ 
wise be valid. That doctrine may be 
relevant with reference to an English 
attachment, which creates a charge, but is 
not relevant with reference to an attach¬ 
ment under the Civil Procedure Code 
which unless followed up by proper sub¬ 
sequent proceedings, does not in any 
way affect the existing title. In the pre¬ 
sent case the Official Receiver, Secun¬ 
derabad, has no need to and does not in¬ 
voke the help of the said doctrine at all. 

I think for these reasons that the con¬ 
clusion of the learned trial Judge caDnot 
be sustained and that the Official Receiver 
of Secunderabad has a prior claim over 
the attaching creditors. I agree with 
the order pronounced by my learned 
brother. 

p.r.s./b.V, Appeal allowed . 
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Reilly and Anantakrishna 
Ayyar, JJ. 

Subbar athnammal —Appellant. 

v. 

Seshachala Naidu Respondent. 

Civil Misc. Appeal No. 459 of 1930, 
Decided on 18th February 1931. against 
order of Dist. Judge, Chittoor, D/- 10th 
November 1930. 

Guardians and Wards Act (1890), S. 12— 
S CO pe—Any one residing outside British India 
cannot be appointed guardian of minor’s 
person. 

It is against the intention of the Act that any 
one residing outside British India should be 
appointed guardian of a minor's person, ns over 
such guardian the Court cannot exercise its 
proper control: 13 I.C. 16, Rel. on, [P 4i9 C 1] 

K. Rajah Ayyar and S. Narasinga 
Rao —for Appellant. 

S. Varadachariar and S. V, Venn - 
gopalacliariar— for Respondent. 

Judgment. —In this case it appears 
that the appellant is a resideut of Mysore. 
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jit is clearly against the intention of the 
Guardians and Wards Act that any one 
'residing outside British India should bo 
appointed guardian of a minor's person, 
jas over such a guardian the Court could 
not exorcise its proper control: see 
Muthu Veerappa Chetty v. Ponnuswamy 
Chetty (i). The appellant therefore can¬ 
not herself bo‘ appointed guardian of the 
minor under the Act. For this reason 
without going into any of the other 
questions raised we find it unnecessary 
to interfere in the appellant’s favour 
with the order of the learned District 
Judge. This will not preclude the appel¬ 
lant from seeking any other roinedy open 
.to her. 

The appeal is dismissed. 

P.r.S./r.m, _ Appeal dis missed, _ 

’ (1) [1912] 13 I.O. 16. 
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- • Sundaram Chetty, J. 

Grandhi Pothanna — Plaintiff—Peti¬ 
tioner. 

v. 

Simhadri Satyananda Charyulu and 
another —Defendants—Respondents. 

Civil Revn. Petn. No. 82L of 1930, De¬ 
cided on 21th February 1931. 

(a) Court-fees Act (1870), S. 7, Cl. 9 — 
Suit for redemption is also suit for surplus 
profits due to mortgagor—Court-fee payable 
is regulated by principal amount on mort¬ 
gage bond—Civil P. C. (1908), O. 34. R. 9. 

A suit for redemption is :i suit not only for 
tho recovery of possession of the property but 
also of tho surplus profits duo to the mortgagor. 
A suit of this kind is a suit for redemption 
ooming within tho purview of S. 7, Cl (9), 
• Court foes Act, and the court-fee payable in 
such a case would-be regulate 1 by the principil 
amount of the mortgage bond: 29 All. 471; 
A. I. R. 1923 All. 2G1 and 17 I. C. 442, Ref. 

[P 479 0 2] 

(b) Jurisdiction—Redemption suit—Princi¬ 
pal amount determines jurisdiction. 

The principal amount of the mortgage in a 
suit for redemption should be taken as tho cri¬ 
terion for determining the jurisdiction of tho 
Court also: 5 Mad. 284 (F.D.) and 39 Mad. 
Ml, Foil. [P 480 C2] 

Y. Suryanarayana — for Petitioner. 

P. Somasundaram —for Respondents. 

Judgment. Tho revision petition has 
been filed by the petitioner-plaintiff 
against the order of the Subordinate 
Judge of Vizagapatam directing him to 
pay additional court-fee in a suit for re¬ 
demption of a mortgage brought by him. 
The plaintiff is the mortgagor. He now 
seeks to redeem the usufructuary mort¬ 
gage created by him and to recover pos¬ 


session cf tho immovable property toge¬ 
ther with surplus profits which the mort¬ 
gagee is alleged to have derived from out 
of that property in excess of what wag 
due to him towards the principal and in¬ 
terest. 

The principal amount of the mort¬ 
gage bond is admittedly Rs. 1.500. The 
plaintiff asks for an account of the pro¬ 
fits and estimates tho amount of surplus 
profits duo to him at Rs. 5,654. He lias 
paid court-foe on the sum of Rs. 1,500 
which is the principal amount of the 
mortgage bond. The learned Subordi¬ 
nate .ludge states that the right to re¬ 
deem is distinct from the right to reco¬ 
ver the profits and therefore court-fee 
should ho paid on the amount of tho pro¬ 
fits also. 

Under R. 9, 0. 34, Civil P. C., in 
a suit for redemption of a possessory 
mortgage tho Court may order an ac¬ 
count to bo taken of the profits in res¬ 
pect of tho immovable property mort¬ 
gaged and pass a decree in favour of the 
mortgagor for any amount found to have 
been received by the mortgagee as sur¬ 
plus profits over and above what was legi¬ 
timately due to him. It is clear that a 
suit for redemption is a suit not only for* 
the recovery of possession of the pro-i 
perty but also of the surplus profits due 
to the mortgagor. That is the view- 
taken by the Allahabad High Court in a! 
number of decisions: vide Hvsaini Kha- 
nam v. Huzain Khan (1) and Chhiddu 
Singh v. Jhawan Bai (2). A suit of this 
kind was rogarded as a suit for re¬ 
demption coming within the purview of 
S. 7, Cl. (9), Court-fees Act, and the 
court-fee payable in such a case would 
be regulated by the principal amount of 
the 'mortgage bond. According to this 
view, it must bo held that the plaintiff' 
has paid the requisite court-fee. The 
learned Subordinate Judge is in error in 
stating that tho right to redeem is dis¬ 
tinct from the right to recover profits. 
On the other hand, tho right to recover 
profits is incidental to tho right to re¬ 
deem a mortgage and cannot be said to 
bo a distinct right unconnected with the 
right to redeem. But tho difficulty is 
created by the wording of Cl. (9), S. 7, 
Co urt-fees Aot. __ 

~(1) [1907] 29 All. 471=(1907) A. W. N. 133= 

4 A. L. J. 875, 

(2) A. I. K 1923 All. 261=79 I. 0. 303 =45 
All. 154. 



480 Madras POTHANNA v. SATYANANDA (Sundaram Chetty, J.) 1931 

In fcho marginal noto, the words used S. 7, Court-fees Act. I am therefore in- 


indicate that the clause covers a suit for 
redemption of a mortgage. But the word¬ 
ing in the clause itself is as follows: “ in 
suits against a mortgagee for the reco¬ 
very of the property mortgaged.” In 
construing this clause, a Division Bench 
ol this Court in a case reported in Ven- 
kat'ppa tiow v. Baviala Sary ana ray ana 
(3j has observed that according to the 
language of this clause a suit for the re¬ 
covery of possession of the mortgaged 
property is alone covered by it. Some 
doubt has been expressed as to whether 
this cl wise would cover a suit in which 
not only recovery of possession of the 
property is sought but also recovery of 
the surplus profits. The question does not 
however seem to have been finally set¬ 
tled, beyond expressing a doubt as to the 
interpretation of this clause. In the case 
of a simple mortgage it is observed by 
Sadasiva Iyer, J., in the s%me decision, 
that a suit by the mortgagor to redeem a 
simple mortgage would bo a suit for the 
recovery of the property mortgaged with¬ 
in the meaning of this clause, because 
the relief to be given to the mortgagor 
in such a suit might be the reconveyance 
to him of the interest which was vested 
in the mortgagee. If so much could bo 
imported into the aforesaid clause in the 
Court-fees Act, I may observe with great 
respect, especially considering the mar¬ 
ginal note, that a suit for the redemp¬ 
tion of a usufructuary mortgage wherein 
the recovery of possession of the pro¬ 
perty and also of surplus profits isdlaim- 
ed may well nigh bo deemed to be inclu¬ 
ded in this clause. 

Moreover, in the case of a usufruc¬ 
tuary mortgage, not only the corpus of 
the property but also the future profits 
derivable therefrom should be taken to 
have been secured in favour of the mort¬ 
gagee for the realization of his mort¬ 
gage debt. In one sense, the property 
mortgaged in such a case would be the 
corpus of the property and also the future 
profits derivable therelrom. If in a suit 
for redemption the mortgagor seeks to 
recover not only the corpus of the pro¬ 
perty but also the profits whioh accrued 
therefrom and which were realized by 
the mortgagee in exoess of what was due 
to him, suob a suit may well be deemed 
to be one for the recovery of the property 
mortgaged within the purview of Cl. (9), 

' (0) [1918] 17 I. C. 4412. 


dined to hold that the present suit is 
covered by Cl. (9), S. 7, Court-fees Act, 
and therefore the proper court-fee paya¬ 
ble by the plaintiff is on the principal 
amount secured by the mortgage bond 
and no additional court fee need be paid 
on the amount of surplus proBts sought 
to be recovered after an aocount is taken. 

The suit has been filed in the sub- 
Couitand the question next arising is, 
whether the valuation of the suit for pur¬ 
poses of jurisdiction would bn the same as 
the valuation for purposes of court-fees. 
A suit for redemption is not a suit cover¬ 
ed by S. 8, Suits Valuation Act, nor is it 
one of those suits in respect of which the** 
Local Government can make rules for 
determining the jurisdiction value under 
*fcbe power vested in it by S. 3 of the Aot. 
We have therefore no guide in the Suits 
Valuation Act so far as the present suit 
is concerned. But the question is co¬ 
vered by authority so far as this High 
Court is concerned. The Full Bonch deci¬ 
sion in Zamorin of Calicut v. Narayava 

(4) is relied on in a later case reported 
in Jallaldeen Marakayar v. Vijiaswami 

(5) , wherein the learned Judges have 
observed that the authority of the afore¬ 
said Full Bench decision is unaffected by 
the Suits Vaiuation Act (7 of 1887). The 
view taken in both those decisions is to 
the effect that the principal amount of 
the mortgage in a suit for redemption 
must be taken as determining the juris¬ 
diction under the Civil Courts Act. Fol¬ 
lowing these rules, I must hold that the 
principal amount of the mortgage in the • 
present case should be taken as the cri 
terion for determining the jurisdiction of 
the Court also. While holding that the 
plaint is properly stamped, I should 
direofc the Subordinate Judge to have the 
valuation of the plaint for jurisdiction 
purposes amended in the aforesaid man¬ 
ner and on such amendment, to return 
the plaint for presentation to the proper 
Court. . 

In the circumstances of the case, I 
would direct the parties to boar their 
own costs of this petition. The costs of 
the suit incurred in the Sub-(3ourt will be 
costs in the cause. 

F.R.S./b.V. Revision allowed . 


(4) [1882] 5 Mad. 284 (F.B.). 

(5) [1916] 89 Mad. 447=28 I. 0. 694. 
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BeAsley, C. J. and WaljSh, J. 

Duraiswami Naicken ami others — 
Appellants. 

. v. 

Emperor —Opposite Party. 

Criminal Appeals Nos. 169 and 183 of 
1930, Decided on 14th August 1930, 
against order of Asst. Sess. Judge, 
*Chingloput Division, in Case No. 3 of 
1930. 

(a) Criminal P. C. (ISIS), S. 297—Persons 
•charged with dacoity—Judge in charging 
jury saying ‘‘When in committing theft or in 
• carrying property a pcrson*voluntarily causes 
hurt or wrongful restraint, offence amounts 
to robbery" and further that ‘‘If five or more 
spersons take part in the offence, it amounts 
to dacoity"—Direction to jury held insuffi¬ 
cient. 

lu a case of dacoity the Judge in charging the 
jury said ‘‘When in committing the theft or in 
•carrying away property a person voluntarily 
•causes hurt or wrongful restraint, tho offence 
amounts to robbery” aud further siid : “If five 
or more persons take part in the offence, it 
amounts to dacoi*-y.” 

Held : that it was an insufficient direction lo 
the iury*as tho jury must bo told that it raus; bo 
■proved that hurt or wrongful restraint was 
caused for the purpose of enabling tho robbers 
to commit robbery or theft and further the 
Judge ought to have told the jury th.t they 
must be satisfied that it was tho common inten¬ 
tion of all the persons charged to commit 
robbery and that tbov were acting conjointly : 
38 I. C. 730 ; 0 C. \V. N. 372 and 0 C. IV. N. 
72, Ref. [P 482 C lj 

(b) Criminal P. C. (1898), S. 297—Six per¬ 
sons charged with dacoity—Jury returning 
verdict of guilty against three accused and 
■acquitting other three—Effect of such ver¬ 
dict should be explained to jury. 

Where six persons aro charged with dacoity 
aud the jury return a verdict of guilty in res¬ 
pect of three persous and acquit the other ac¬ 
cused it should be explained to tho jury what 
the effect of the verdict was and it should bo 
pointed out to thorn that in order to return a 
verdict of guilty of dacoity against the three 
accused porsons they must be satisfied in their 
minds that there were at least two other porsons 
present when the offence was committed. 

[P 482 0 1, 2] 

V. L. Ethiraj, G. N. Thirumalachari 
and P. S. Narayatiasivami Iyer —for Ap¬ 
pellants. 

Ag. Public Prosecutor—lor: the Crown. 

Judgment. The three appellants were 
■chargod wijfi three other persons before 
the Assistant Sessions Judge of Chinglo- 
put Division with the offence of house¬ 
breaking by night and dacoity on the 
night of 17th October 1929. The jury 
returned a unanimous verdiot of guilty 
against tho appellants in respect of both 
1931 M/61 & 62 
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the charges but acquitted the other ac¬ 
cused. The appellants woro sentenced to 
five years’ rigorous imprisonment in res¬ 
pect of each of the convictions, the sen¬ 
tences to run concurrent.lv. 

« 

The points taken bare by Mr. Ethiraj 
in these appeals are that the trial Judge 
wrongly directed tho jury as to the law, 
in that he did not tell them correctly 
what tli3 offences of robbery and dacoity 
consisted of, and further that he did nob 
direct tho jury with regard to tho possi¬ 
ble acquittal by them of some of the 
accused which would reduce the number 
of the persons present to below five; that 
they would have to consider whether 
there were other persons, unidentified 
in order to justify a conviction of 
the remaining accused persons for the 
offence of dacoity. Mr. Ethiraj further 
complains that in his charge to the jury 
tho Assistant Session? Judge has not put 
many of the facts in the case favourable 
to the defence. 

Dealiug with the first point, in charg¬ 
ing the jury with regard to the offence 
of robbery, tho learned Assistant Sessions 
Judge said : 

“ Wheu in committing the theft or in carry¬ 
ing away property a person voluntarily causes 
hurt or wrongful restraint, the offeuco amounts 
to robberv." 

He is there defining robbery. He then 
goes on to say : 

“If five or more persons take pvrt iu the 
offence, it amounts to dacoity. That is one of 
the charges in this case.” 

Now, dealing with his definition of the 
law with regard to robbery, the criticism 
made is that the learned Assistant 
Sessions Judge did not tell the jury that 
it was essential, in order to convict the 
accused of the offence of robbery, that 
hurt or wrongful restraint should havo 
been caused for the purpose of the theft. 
What, it is said, the learned Assistant 
Sessions Judge has done is to loave it 
open in tho mind of the jury that they 
were entitled to convict the accused per- 
sons of robbery even if merely in the 
course of committing theft some violence 
or wrongful restraint was caused to 
others. We have been referred to a deci¬ 
sion of a Bench of this Court Karuppa 
Goundaii v. Emperor (1), a decision of 
Spencer and Napier, JJ. There it was 
decided that, to constitute the ollenoe of 
dacoity it is necessary that death or hurt 
or wrongful restraint or fear of suoh 

(1) [1917] 13 Or. LJ. 316=38 1.0. 730. ' 
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instant evil should be caused by the 
offenders not only in order to the com¬ 
mitting of theft or in committing theft, 
or in carrying away property obtained 
by theft, but also for that end, and that 
five or more persons should be acting 
conjointly. That of course is almost 
setting out word for word the words of 
the section, but that case is a clear deci¬ 
sion and it follows two decisions of the 
Caloutta High Court, namely Otaruddi 
Manjhi v. Suddi Manjhi (2) and King- 
Emperor v. Mathura Thahur (3) at p. 79. 
These cases clearly lay down that it is 
essential in order to convict persons 
charged with the offence of robbery that 
it should be shown not only that violence 
or hurt or wrongful restraint was caused 
during the committing of the theft but 
also that it must be caused for the pur-, 
pose of enabling theft to be carried out. 
It is unnecessary for us to say whether 
the decision of this High Court already 
referred to is right to the full extent to 
which it goes. According to the judg¬ 
ment in that case it is necessary for the 
Judge in charging the jury to tell them 
that hurt or wrongful restraint must be 
committed for that end in addition to 
telling them that it must be committed 
in order to the committing of robbery or 
in committing robbery. It is unnecessary 
for us to consider that case except to say 
that it does lay down that the jury must 
be told that it must be proved that hurt 
or wrongful restraint was caused for the 
purpose of enabling the robbers to commit 
robbery or theft. In this case the proper 
direction was not given to the jury by 
the learned Assistant Sessions Judge. 

Then there is a further point that he 
did not tell the jury that they must be 
satisfied that it was the common inten¬ 
tion of all these persons charged to 
commit robbery and that they were ac¬ 
ting conjointly. The learned Assistant 
Sessions Judge contents himself with 


saying : , , , . .. 

•• If five or more persons take part in the 

offence it amounts to dacoity.” 

That, we think, is an insufficient dir¬ 


ection to the jury. 

Then we come to another objection, 
namely that, as the trial resulted in the 
acquittal of three of the accused leaving 
only three convicted persons, the jury 
should have been told, or it should have 

(2) [1901] 5 O.W.N. 9727 

(8) [1902] G O.W.N. 72. 


been explained to the jury, that the effect 
of that verdict was that the offence of 
dacoity had .not been committed. With¬ 
out going so far as to say that it is right 
or proper for a trial Judge to ask ques¬ 
tions of the jury as to their reasons afteri 
they have arrived at a decision, we cer- 1 
tainly think that in a case such as this 
it should have been explained to the jury’ 
what the effect of the verdict was and it; 
should have been pointed out to them 1 
that, in order to return a verdict of; 
guilty of dacoity against the three con-; 
victed persons, they must be satisfied in, 
their minds thaf^there were at least two: 
other persons present when the offence, 
was committed. The learned Assistant 
Sessions Judge did not ask them to bdfcr 
that matter in mind and we think that 
here also he went wrong. . 

In these circumstances, it does not 
seem to be necessary for us either to set 
out the facts of the case or to express 
any opinion as to whether his dealing 
with the facts of the case in his charge 
to the jury was or was not satisfactory. 
We have come to the conclusion that the 
conviction of the accused in this case 
must be set aside in respect of both the 
charges. Their bail bonds will be can¬ 
celled. 

P.R.S./p.n. Conviction set aside. 
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CURGENVEN AND BHASHYAM 

Ayyangar, JJ. 

7. Guruvappa Chetty —Plaintiff Ap¬ 
pellant. •> 

v. 

Thayarammal and others -*-!)efdfidanfcs 
—Eespondents. 

City Civil Court Appeal No. 13 of 1928, 
Decided on 27th October 1930, against 
decree of City Civil Judge, Madras, in 
Original Suit No. 477 of 1927. . 

Huiband and wife—Restitution of conjugal 
right*—Content order under S. 488 is no 
bar to civil suit for restitution of conjugal 
rights—Criminal P. C. (1898), S. 488. 

Although an order under S. 4S8 has been 
passed with the consent of both the parties, yet 
it oannot operate as a bar to a civil suit for 
restitution'of oonjugal rights unless it were ex¬ 
pressed in the consent given that the consenting 
party agreed that in all circumstances the wife 
should live apart from the husband and be en¬ 
titled to maintenance agreed upon. [P 483 C 2] 

B . 7. Seshagiri Bao - for Appellant. 

P. Visuanatha Ayyar and V. N. Srini¬ 
vasa Bao —for Respondents. 
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Curgenven, J. —The plaintiff sued as 
against bis wife, defendant 1, for resti* 
tution of conjugal rights, and as against 
defendants 2 to 4, who are respectively 
his wife’s parents and brother, for an 
injunction restraining them from in any 
manner interfering with him and his wife 
and from keeping his wife away from him 
without his consent. The learned City 
Civil Judge has dismissed the suit upon a 
finding upon what may be termed a pre¬ 
liminary issue, the second. 

The plaint was filed on 5th August 
1927 and it appears that on 31st May 
of that year a consent order was passed 
by the Presidency Magistrate, George¬ 
town, between the same parties under 
S. 488, Criminal P. C., in these terms: 

“By consent of both parties, a sum of Rs. . . . 
per mensem is ordered for the maintenance of 
the petitioner by her husband, the counter¬ 
petitioner.” 

The learned City Civil Judge is of 
opinion that, as the plaintiff has expressly 
consented to such an order, it operates 
as a bar to his suit for restitution of con¬ 
jugal rights. Now it is not contended 
that, where an order is passed under 
S. 488 after contest, it operates as such 
a bar. In fact there is now statutory 
recognition of the independence of the 
City Civil Court in this matter by the 
enactment of sub-S. 2, S. 489, Criminal 
P. C., the Magistrate being required to 
modify his order in consequence of any 
decision of a competent civil Court. Does 
the circumstance that the order in this 
instance was a consent order make any 
difference? 


We think that it clearly makes r 
difference unless it appears that som, 
thing more than a consent to the order* 
the Magistrate was involved. In coi 
sidering what the consequence of conser 
to such an order must be, we must cor 
aider the scope of the order which wa 
oonaented to, and there is no reason t 
suppose that such an order, even whe 
passed after consent, would have a 
effect in excess of an order passed witt 
out such consent. For instance, we car 

fTwWM 8 t ^. at u the Provisions of S. 48 

itneef if- wh !° h 0nable a Magistrate t 
cancel his order, or S. 489 (l;, w hic 

enable him on proof of a change in th 

husbands oiroumstances to modify ii 

would be affected by the fact that th 

original order was not passed on an ad 

judication but by consent. Now woul 


the fact of consent exclude the operation 

of sub-S. (2), S. 489, already alluded to. 
Unless therefore it were expressed in the 
consent given that the consenting party 
agreed that in all circumstances the wife 
should live apart from him and she 
should be entitled to the maintenance 
agreed upon, we are clearly of opinion 
that it cannot operate so as to extend 
the scope of the order or to restrict the 
jurisdiction of the civil Court to super¬ 
sede it. W e have been asked to frame 
an issue inquiring whether in the cir¬ 
cumstances of the present case the con- 
sent given was not merely to the order 
in the term3 in which it is drafted bub 
was more unqualified and in effect a con. 
sent that the wife should live apart and 
should receive maintenance without such 
limitations as the order necessarily 
imposes. 

But we cannot find any such position 
taken up in defendant l’s written state¬ 
ment as would warrant such a course. 
In fact in para. 8 it is clearly said that 
the plaintitt agreed to a consent order on 
the maintenance application if the hurt 
case which was filed at the same time by 
defendant 1 was compounded, that the 
hurt case was accordingly compounded 
and a consent order passed, and para. 12 
carries the matter no further because it 
only expresses the contention that the 
suit is not sustainable until the consent 
order of maintenance is set aside. We 
think therefore that the order carrying 
as it must the ordinary consequences of 
an order passed under S. 488, Criminal 
P. G., is no bar to the plaintiff s claim 
and'we must accordingly answer Issue 2 
by saying that the suit is maintainable. 

We accordingly set aside the decree of 
the lower Court and remand the suit for 
trial upon the remaining issues. Costs 
will abide the event. The appellant will 
be entitled to a refund of the court-fees 
paid on the memorandum of appeal. 

P.R.S./b.v, Appeal allowed. 
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Beasley, C. J. and Cornish, J. 

Public Prosecutor —Appellant. 

v. 

Vadlamudi Satyanarayana and others 
—Accused. 

Criminal Appeal No. 382 of 1930, De¬ 
cided on 4th December 1930, against 
acquittal of accused ordered by Sess. 
Judge, Kistna, in Criminal Appeals 
Nos. 11 and 16 of 1930. 

Penal Code(lSGO), Ss. 143 and 145—Police 
order barring precessions without license— 
Taking out procession against such order is 
resistance to law—Police Act (1861), Ss. 30 
and 32, 

Where the District Superiuteudont of Police 
in his discretion issues a notice under S. 30, 
Police Act,- barring all processions along a 
particular way without a license, and where 
the accused take out a procession without a 
license and in spite of their knowledge of such 
an order they are deemed to resist the execu¬ 
tion of the law. Though such an order may 
not be a legal process, yet it is an exeoution of 
the law. 

Where there is a rofusal to disperse at tlie 
command of the police that olcarly constitutes 
an overtact. But a conviction under b..148 
does not require any refusal to comply with an 
order to disperse at all. Resistance to the 
execution of the law is one thing and refusal 
to comply with an order to disperse is another 
thing. Hence, when the procession is taken 
out in spite of tho police ban, it is resistance to 
the execution of tho law denoting an overt act: 
A,I»R. 1923 Pat. 1, Ref. [P 485 C 2, P 486 Cl, 2] 

P. Satyanarayana Rao —for Accused. 


of the case are as follows: His Excel¬ 
lency the Governor of Madras paid a 
visit to Masulipatam on 8th February 
last. Some public meetings were held 
there by Congress adherents and re¬ 
solutions for boycotting the Governor’s 
visit, for bringing about a hartal of 
shops in the town on the day of his visit 
and for taking a procession at the time 
of his visit of persons carrying black 
flags in their hands and crying “Gover¬ 
nor, go'back,” were passed. The Circle 
Inspector of Police of Masulipatam. 
apprehending a breach of the peace, made 
a report to the District Superintendent of 
Police, Ex. C., and the latter, after obtain¬ 
ing the permission of the District Magis¬ 
trate, issued an order under S. 30 (2), 
Police Act, to the effect that persons 
collecting assemblies or directing or pro¬ 
moting processions as contemplated were 
to apply to him for a license before so 
doing. 

This notice is Ex. B, and was 
given to Valluri Rama Rao, one of the 
leading spirits at the meeting already 
referred to. A similar notice, Ex. F, was 
issued, which is a notice generally to all 
concerned. These notices are dated 7th 
February 1930. On the morning of 8th 
February, when His Excellency the Gov¬ 
ernor was expected to arrive, a proces¬ 
sion of about sixty people started at 
about 8 o’clock in the morning and went 


Judgment.—The three respondents 
who were accused 8, 10 and 9 in the Court 
of the Subdivisional First Class Magis¬ 
trate, Bandar Division at Masulipatam, 
were convicted together with accused 1 
to 7 for offences under Ss. 143 and 145, 
I. P. C., and S. 32, Police Act 5 of 1861. 
They were sentenced under S. 143, 
I, P. 0., to one month’s rigorous imprison¬ 
ment and under S. 145 to rigorous im¬ 
prisonment for six weeks each, the sen¬ 
tences to run concurrently; and they 
were called upon to execute bonds for 
Rs. 200 each with two sureties each for 
similar amounts to keep the peace for 
one year after the expiry of the sen¬ 
tences. As the accused had been sen¬ 
tenced under Ss. 143 and 145, I. P. C., 
no sentence was passed with regard to 
the charge under S. 32, Police Act. The 
accused 8, 9 and 10 appealed to the 
Sessions Judge of Kistna Division who 
set aside their convictions under Ss. 143 
and 145, I. P. O., but upheld the convic¬ 
tion under S. 32, Police Aot. The faots 


along the Fort Road towards the Robert¬ 
son Square which included a part of the 
route aloug which His Excellency wa3 
to go. Accused 1 and 2 were at the head 
of the procession and the other persons 
included in the procession were the 
other accused and the three respondents. 
The Sub-Inspeotor of Police, P. W. 1, met 
the procession on the way and told its 
members about the order, Ex. B, and 
served copies of it on aooused 1 and 2 
who were leading the procession indi¬ 
vidually. The procession then turned 
baok and entered the premises of the 
Spinners and Weavers Association and 
a meeting was held there inside the 
building. The Sub-Inspector of Police 
followed the procession to the Associa¬ 
tion, but did not enter the premises but 
waited outside on the road. There is no 
evidence on the prosecution side as to 
what took place within the building 
although there is some evidence on the 
defence side. Accused 1 and 2 came 
out of the premises and, according to the 
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prosecution case, formed themselves into 
a procession carrying black flags and 
crying “ Governor, go back.” As before 
stated accused 1 and 2 were leading 
the procession. P. W. 1 asked them 
whether they were going to disobey the 
order, and when they said that they were, 
he arrested them then and there. It must 
be remembered that they had already been 
served with copies of the notice Ex. B. 
Accused 3 then came forward and tried to 
lead the procession. He was also served 
with a copy of the order, but on per¬ 
sisting in his attempt he was also arres¬ 
ted. The learned Sessions Judge finds 
that after accused 1, 2 and 3 were arrested 
accused 4 to 11, one after the other, put 
themselves at the head of the procession 
and began to direct it and this finding 
oi fact is of considerable importance 
in this case. They were arrested by 
P. W. 1 one after the other. The pro¬ 
secution case is that before arresting 
these persons P. W. 1 gave oral orders 
to all persons in the procession to dis¬ 
perse, bub that they refused to do so. 
It is only of course on those facts being 
found that the accused can he convicted 
under S. 145, I. P. G. The learned 
Sessions Judge goes on to say with regard 
to the conduct of accused 4 to 11: 

“ At that time they wejje uot merely in the 
rank aud file of the procession. They had 
begun to direct it.” 

The defence version with regard to 
the accused at this time is .that it was 
resolved inside the premises in view of 
the order of the Superintendent of Police 
that they should not go out in proces¬ 
sion, but that each man should go his 
own way carrying a black flag shouting 
“ Governor, go back.” That sets up the 
case that each person was acting indivi¬ 
dually and not collectively with the 
others. That version is not accepted by 
the learned Sessions Judge in view of the 
evidence of D. W. 2 and D. W. 11. The 

learned Sessions Judge however acquitted 
the three respondents of the oharge under 
Ss. 143 and 145,JI. P. C., and, in acquit¬ 
ting them, adopts the dissenting judgment 
of Dap, J., in Emperor v. Abdul Hamid 
(1) and dissents from the rulings of the 
two Judges forming the majority of the 
Special Bench which decided that case. 
He says that there is no evidence tHat 
the respondents acted together with 

(1) A. I. R. 1923 Pat. 1=GS L C. 945=23 
Or. L. J. 025=2 Pat. 134. 
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others with the common object of resis¬ 
ting the execution of the District Super¬ 
intendent's order and also holds that in 
this case there was no order to disperse 
and therefore no refusal, and that there 
was no overt act of resistance. With 
regard to the evidence in this case of an 
order to disperse, we think that the 
prosecution evidence does no'j sufficiently 
prove that any such order was given 
Therefore the respondents cannot be con¬ 
victed under S. 145, I. P., C. of having 
refused to disperse after such an order. 
There remains however their conviction 
under S. 143, I. P. C. For the prosecu¬ 
tion it is contended that Cl. 2, S. 141, 
applies to this case. S. 141 defines an 
unlawful assembly as follows: 

“An assembly of five or more persons is 
designated an unlawful assembly if the com¬ 
mon object of tho persons composing the as¬ 
sembly is: (2) to resist the execution of any 
law or of any legal process.” 

The prosecution case is that the res¬ 
pondents resisted the execution of the 
law namely by directing a procession 
without a license. For the accused it 
is argued that tho order Ex. B is not a 
law, that neither was tho law being ex¬ 
ecuted and that there has been no resist¬ 
ance. To constitute resistance an overt 
act, it is argued, is required and there is 
the authority in Emperor v. Abdul Hamid. 
(1) already referred to in support of that 
argument. In that case it was held that 
resistance connotes some overt act and 
that mere words when there is no 
intention of putting them into effect 
will not be sufficient to prove an inten¬ 
tion to resist. Whore there is as in the 
Patna case, a refusal to disperse at the 
command of tho police that clearly 
constitutes an overt act. Hero it is 
argued by tho defence that in this case 
there was no order to disperse given by 
the police and therefore no refusal and 
that there has been no overt act which 
would connote resistance. This argu¬ 
ment appears to us to bo based upon a 
mistake which the learned Sessions 
Judge has made. Resistance to execu¬ 
tion of tho law is one thing and refusal 
to comply with an order to disperse is 
another thing. S. 145 is an aggravated 
offence. A conviction under S. 143 does 
not require any refusal to comply with 
an order to disperse at all. The ques¬ 
tion to be considered is whether tho ac¬ 
cused in this case have been guilty of 
some overt act aud in para. 11 of his 
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judgment the learned Sessions Judge 
finds facts which clearly do amount to 
overt acts because he agrees that 
accused 4 to 11 one after the other put 
themselves at the head of the procession 
and began to direct it. If the police 
-order not to direct a procession without 
a license is the execution of the law, 
then clearly the direction of the proces¬ 
sion after such an order or after the 
respondents became aware of such an 
order amounts to resistance of the 
execution of the law. It is perfectly 
clear that after the procession had 
heen stopped in the first instance and 
accused 1 and 2 personally served 

with a copy of Ex. B the procession 
turned back to the premises of the 
Spinners and Weaver’s Association” and 
there held a meeting. It is obvious that 
the subject under discussion at the meet¬ 
ing was the police order not to - continue 
the procession without a license. At the 
end of the meeting the accused came out 
the first two at the head of the crowd 
and after they had been arrested the 
other accused in turn put themselves at 
the head of the procession. Obviously 
it had been decided at the meeting that 
the procession should go on without a 
license from the police and the learned 
Sessions Judge has rejected the defence 
story that each of the accused was act¬ 
ing independently of his fellowmen in 
going out and carrying black flags. The 
evidence clearly points to an agreement 
by all the members of the procession to 
defy the police order and that all the 
accused had that common object. We 
are amazed at the statement of the 
learned Sessions Judge in para. 9 of his 
judgment where he says: 

“So far as these appellants are concerned there 
Is not even an iota of evidence on the prosecu¬ 
tion side tending to show that they either col¬ 
lected assemblies of men or directed or pro¬ 
moted processions along with others forming 
an association of five or more with the com¬ 
mon object of resisting the oxecution of law. 
P. VV. l's very words quoted above only show 
that each one of the accused 4 to 11 acted in¬ 
dividually when ho came forward to direct the 
procession and his evidenco renders it impossi¬ 
ble to attribute concerted notion and a com* 
mon object to theso appellants.” 

In view of the fact that in para. 3 
he has rejected that contention of the 
respondents his observations in para. 9 
are amazing and in para. 11 he contra¬ 
dicts what he has said in para. 9. If 
any support to the proseoution case is 


required the evidence of D. W. 2 pro¬ 
vides it. He says: 

“From the conduct of the procession I inferred 
and, thought that the decision was to go out in 
procession and disobey the orders issued under 
the Police Act. I thought that they were pur¬ 
posely disobeying orders.” 

This being so the only question that 
remains to be considered is whether the 
police order was the execution of any 
law. In Emperor v. Abdul Hamid (1), 
to which reference had already been 
made the majority view was thus ex¬ 
pressed: 

“When a notification is issued by an executive 
authority in exercise of 'a power conferred by 
statute that notification is as much a part of 
the law as if it had been incorporated in the 
body of the statute at the time of its enactment. 
The command is in effect a command by the 
appropriate legislative authority. In the pres¬ 
ent case if the notification was in compliance 
with S. 30, Police Act, then in my opinion it 
was a law and certainly a legal process.” 

We are nofc prepared to say that suchi - 
an order is a legal process but it appears 
to us quite clear that the police order 
is an execution of the law. The law is 
enacted in S. 30, Police Act and it is 
that under certain circumstances persons 
directing a procession shall apply for a 
license. The conditions are that such a 
procession in the judgment of the Magis¬ 
trate of the District or the Subdivi- 
sional Magistrate if. uncontrolled would 
be likely to cause a breach of the peace. 
Then in such cases the District Superin¬ 
tendent of Police or the Assistant Dis¬ 
trict Superintendent of Police may issue 
an order requiring the person directing 
such procession to apply for a license.! 
The issuing of the order by the Police 
is the execution of the law as laid downj 
in S. 30, Police Act and it seems to us; 
to make no difference whatever that a 
discretion is given to the District Super¬ 
intendent of Police or the Assistant 
Superintendent of Police to exeoute the 
law. When he exercises his discretion 
in issuing a notice he is executing the 
law and for the reasons already stated 
the respondents in directing the proces¬ 
sion after the promulgation of the notice 
by the police and after they were aware 
of such a notice were resisting the execu¬ 
tion of the law. Hence their conviction 
under S. 143, I. P. C. by the Subdivi-j 
sional Magistrate of Bandar was per¬ 
fectly correct. We agree that the con-i 
viotion of the respondents under S. 145, 

I. P. G. cannot be upheld and that the 
learned Sessions Judge was correct in 
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Doraisawi v. Kakniappa (Jackson, J.) 


setting it aside. The order here is that 
the judgment of the learned Sessions 
Judge setting aside the conviction of the 
three respondents under S. 143, I. P. C. 
must be reversed and the order of the 
Subdivisional Magistrate, Banlar. res¬ 
tore!. As the respondents cannot also 
be sentenced under S. 32, Police Act, the 
(sentences passed upon the;n by the 
learned Sessions Judge under that sec¬ 
tion must be set aside/ 

p.r.S./b. v. Order accordingly. 


A. I. R. 1931 Mabras 4S7 

Jackson, J. 

C. Doraisami Naidu and others — Ac¬ 
cused —Petitioners. 

v. 

Kanniappa Chetti —■ Complainant — 
Respondent. 

Criminal Reyn. Case No. 337 of 1930 and 
•Criminal Revn. Petn. No. 316 of 1930, De¬ 
cided on 27th January 1931, against judg¬ 
ment of Sess. Judge, Chingleput Division, 
dn Criminal Appeal No. 21 of 1929. 

(a) Penal Code (1860), S. 499, Excep. 8 — 
Petition to Presid ent of Union Board that 
•certain person is disqualified for election on 
•account of leprosy does not amount to defa¬ 
mation — Madras Local Boards Act (14 of 
1920),S. 55. (Obiter). 

A petition to tho presidout however malicious 
that a certain person was uot qualified for 
•election as a mouiber of a Locil Board on ac¬ 
count of hia suffering from leprosy, under 5. 55, 
Madras Local Boards Act (14 of 1920) comes very 
-near to Excep. 8 to S. 493. (Obiter). [P 487 C 2] 

(b) Evidence Act (1872), Ss. 35 and 13 — 
Recitation in order of President of Union 
Soard is not admissible under Ss. 35 or 13. 

A recitation in the order of a President of a 
Union Board is not admissible under S. 33 or 13 
•in evidence unless such president has been exa¬ 
mined with regard to that recitation : A. I. R. 
1922 Mad. 71, Rel: on. [P 487 G 2] 

(c) Penal Code (1860), S. 500—“Publica- 
'tion" illustrated. 

If A and R conspire to draw up a document 
defaming Y and leavo it with B thero is no 
.publication. [P 438 C 1] 

V. Tj. Ethiraj, T. R. Ramachandra 
Ayyar, K. R. Venkatarama Sarma and 
•S. R. Dikshit — for Petitioners. 

Public Prosecutor — for the Crown. 

L. A. Gouindaraghaoa Ayyar — for Res¬ 
pondent. 

Order. The eight petitioners have 
'been fined each Rs. 75 under S. 500, I. P. 
'0., Rs. 300 being given in compensation 
to tho complainant. 

It was complained that the petitioners 
•conspired with one Abhoy Naidu, the Pre¬ 
sident of the Tiruvallur Union Board, 


and maliciously got up a petition to the 
effect that the complainant was suffering 
from leprosy. 

Under S. 55, Madras Act 14 of 1920, a 
person is disqualified for election as a 
member of a Local Board if such person 
is a leper ; and the complaint suggests 
that the accused maliciously reported 
the complainant to he suffering from lep¬ 
rosy in order to disqualify him from 
nomination. 

Leprosy is not defined in the Act, 
which is a serious omission, because lep¬ 
rosy is not a scientific term and in popu¬ 
lar usage it means either Elephantiasis 
Graecorum or Lepra Graecorum, that is 
to say, either a skin disease, or corrosive 
leprosy. The complainant had whito 
marks on his foot. Tho accused called 
the attention of tho President to this cir¬ 
cumstance; tho President gave tho matter 
his judicial consideration, and ultimately 
decided that the complainant was a 
leper. 

It is not necessary for this Court to 
decide the point, hut it may be observed 
that this case comes very near to Excop. 
8 to S. 499. 

Nor is it really necessary to decide 
whether there was proof of publication 
such as that section .requires, when tho 
Court was left to a bare inference from 
Ex. C that the accused had presented 
their petition to the President. The 
President himself was not called, and it 
was very strenuously argued by Mr. L. A. 
Govindaraghava Ayyar, that the state¬ 
ment in tho President’s order, Ex. C. 

“there is another petition file! by several people 
of tho town” 

proves that these accused presented to 
him this petition. In the light of Evi¬ 
dence Act and of the Full Bench decision 
in Seelliapati Rao Dora v. Venkanna 
Dora (I) that argument is more surpris¬ 
ing than convincing ; and I am also sur¬ 
prised that the President was never exa¬ 
mined when there is a note on the record 
of the complainant’s deposition as P. W. 
2, that the prosecution was pressing to 
examine tho President and he would be 
examined as soon as that deposition was 
finished. 

But the case can bo disposed of on the 
short point that the complaint definitely 
charges the President with being one of 
the conspirators who got up the defama- 

(1) A.I.R. 1922 Mid. 71=66 I.C. 230 = 45 Mad. 

332 (F.B.). 
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tory petition, and in his deposition as P. 
W. 2 the complainant says that he saw 
the President and accused 1, 2, 3, 5 and 8 
go upstairs in the President’s house. Then 
one Rathina Mudaly told him that he 
had heard all the accused except the 
seventh conspiring in the President’s 
house. Of course this hearsay evidence 
should never have been led, but the com¬ 
plaint taken with the legitimate evidence 
makes it plaiu that the President is ac¬ 
cused of being one of the conspirators. 
Now if A and B conspire to draw up a 
document defaming Z . and leave it with 
B, there is no publication. No doubt in 
this case the President’s vakil produced B 
in a civil suit under summons, but it has 
nevsr been suggested that that was the 
publication. 

It must therefore be found that there 
was no publication, and no case under 
S. 500 can lie. The petition is allowed. 
The accused are acquitted. The fines are 
ordered to bo refunded. 

P.R.S./v.B. . Petition allowed. 


A I R. 1931 Madras 488(1) 

Jackson, J. 

Samarapuri Chetti —Accused — Peti¬ 
tioner. 

v. 

Corporation of Madras— Complainant 
—Respondent. 

Criminal Reyn. Case No. 793 of 1930, 
Criminal Revn. Petn. No. 736 of 1930, 
Decided on 30th January 1931, against 
judgment of Third Presidency Magistrate, 
George Town, Madras, in C. C. No. 11237 
of 1930. 

(a) Madras City Municipal Act (1919), S. 
287 — Separate license is necessary for 
each process with regard to same article. 

A separate license is necessity for each pro¬ 
cess such for oxamplo as manufacturing stor¬ 
ing; packing etc., in respect of the same articlo. 

[P 48S C 2] 

(b) Municipality—Recourse should not be 
had to Courts of law in routine matters. 

It is not desirable that recourse should bo had 
to Courts in matters not involving question of 
law but relate merely to municipal routine or 
what should be dono in office. [P 488 C 2] 

K. S. Jayarama Ayyar, K. Bashyam 
Ayyangar and P. Sundararaja Ayyangar 
— for Petitioner. 

C. Unihanda Menon — iov the Crown. 

Order.— The petitioner has been fined 
Rs. 76 under S. 287, Madras City Muni¬ 
cipal Act 4 of 1919 read with S. 357. It 
is found that he is liable to pay a license 


fee of Rs. 50 for storage of oil on hi& 
premises and Rs. 2S for a fifth press. 
Apparently the demand for the fifth press 
was not disputed. 

By the wording of the statute it is 
clear that for the use of premises for any: 
purpose specified in Sch. 6 the owner' 
must under S. 287, apply for a license.' 
He cannot get a license for manu^ 
facturing oil, and then pack or store it 
without a license. But it is obviously in¬ 
equitable to charge a person the same fee 
for manufacturing and packing or storing., 
This point was raised before the Standing 
Committee of the Municipal Council, and 
on 12th September 1923 it resolved that 
no separate license is necessary for each 
process in respect of the same article; Ex. 

I. What is probably meant was that no 
separate fee i3 necessary for'undor S. 287 
(3) a license is obligatory. 

In these circumstances the present 
prosecution is difficult to understand. 
When confronted with Ex. I the Assis¬ 
tant Revenue Officer, P.W. 1, merely said 
that he was not aware of it, and tho 
learnei Presidency Magistrate ignores 
it altogether. The right fine would, 
therefore seem to be Rs. 26. This is noti 
a question of law, but a mere matter of 
municipal routine, and the resort to the* 
Courts for what should be done in th& 
office is strongly to be deprecated. When- 
the matter does get to the Court how¬ 
ever the Court should read the exhibits 
and not merely issue a summary ukase. 

The fine is reduced by Rs. 50. 

P.R.S./v.B. Fine reduced. 

A. I. R. 1931 Madras 488 (2> 

Jackson, J. 

Najiureddigari Lakshmireddy com¬ 
plainant —Petitioner. 

v. 

Urganapalle Muni Reddy —Accused — 
Respondent. 

Criminal Misc. Petn. No. 660 of 1930, 
Decided on 30th September 1930. 

Criminal P. C. (1898), S. 350—Sessions 
Judge directing further inquiry under S. 43& 

—Change of Magistrates in trial Court—New 
Magistrate framing charge without re-ex¬ 
amining witnesses already examined—Pro¬ 
cedure held to be proper. 

The Sessions Judge directed a further inquiry 
under S. 43G, and returned the case to the 
original Court. Meanwhile there had been a 
change of Magistrates and tho new Magistrate 
framed a charge without ro-examining the 
witnesses already examined. Thereupon the ao- 
cused petitioned the District Magistrate who 
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transferred the case holding that the procedure 
adopted was illegal. 

Held : that, when an inquiry ha3 been trans¬ 
ferred to a new Magistrate, it was still the same 
inquiry and S. 350 was applicable. When 
there had been any orror in District Magis¬ 
trate’s order it was better to restore the status 
quo ante and to follow the ordinary jurisdic¬ 
tion to prevail. Accordingly the District 
Magistrate's order was set aside and the proce¬ 
dure of the trial Magistrate was affirmed: 
6 All. 367; 14 I. C. 607, not Foil .; 14 Mad. 334; 
A. I. R. 1923 Mad. GGO, Ref.] 32 Mad. 21s 
and 35 Cal. 457, Rel. on. [P 490 0 1] 

B. Somvyya and Vcdantarn Sati/a- 
narayana —for Petitioner. 

Ay. Public Prosecutor —for the Crown. 

S. Subramania Ayyar —for Respon¬ 
dent. 

Order .—On examining the record of 
C. C. 501 of 1929, the Sessions Judge of 
Chittoor, acting under S. 136, Criminal 
P. C., directed further inquiry and re¬ 
turned the case to the original Court, 
that of the Stationary Sub-Magistrate 
of Tirupathi. Meanwhile there had 
been a change of Magistrates and the 
new Magistrate, after posting the case 
for inquiry, framed a charge without 
re-examining the witnesses already 
examined. Thereupon the accused peti¬ 
tioned th9 District Magistrate of Chit¬ 
toor who transferred the casd, holding 
that the procedure adopted by the Sub- 
Magistrate was illegal and diametrically 
opposed to the authorities’ and rulings. 
The learned Magistrate has not cited 
these rulings, but reserved them for a 
separate instruction to the Sub-Magis¬ 
trate, a course that cannot be commen¬ 
ded, because it loaves the parties and* 
the revisional Court entirely in the dark. 
However the learned Public Prosecutor 


say3 that the rulings relied upon ar 
Queen-Empress v. Ilasnit (l) and Bar, 
Dial v. Emperor (2). 

In Queen-Empress v. Jlasnu (l), . 
District Magistrate himself conducted ; 
further enquiry into a case discharge 1 
by a Deputy Magistrate and framei 
a charge upon the evidence recorded b 
the Deputy Magistrate. This was bob 
to be irregular. In Ram Dial \ 
Emperor (2), which is also an Allahabai 
oase, it is ruled that further inquir; 
means that the evidence should be takei 
do novo, and does not contemplate i 
mere re-perusal of evidence already re 
coided. This latter oase carries n< 
authori t y in Madras fo r it is opposed t 

(1) [1884] 6 All. 367'=(1834) A. W N 130 

(•21 [1912] 14 I. C. G07== 13 Cr. L J. 255 * 


the Full Bench decision in Queen- 
Emprees v. Balasinathambi (3), where 
the matter is very clearly discussed by 
Shephard, J. The question is how far 
the matter is covered by S. 350, Crimi¬ 
nal P. C. A Magistrate has recorded 
the evidence in an enquiry, ceases to 
exercise jurisdiction and is succeeded by 
another Magistrate who has jurisdic¬ 
tion; may the Magistrate so succeeling 
act on the evidence recorded by his 
predecessor ? The learned Public’ Pro¬ 
secutor would draw a distinction bet¬ 
ween cases whore there has been a 
change of Magistrate in the course of 
the inquiry in the original Court, and 
whore the inquiry has neon closed by 
one Magistrate in the original Court by 
an order of discharge, and then reopened 
by the Sessions Judge when another 
Magistrate has succeeded. This cir¬ 
cumstance does not seem to carry the 
case out of the purview of S. 350. It 
is the same inquiry until, on framing 
the charge, the proceedings become a 
trial, and the fact that there was an 
erroneous order of discharge, set asido 
by the Sessions Judge, is a more inci¬ 
dent in the course of that enquiry. 
When an enquiry was transferred from 
one Magistrate to another it was held 
to be the same enquiry, and S. 350, was 
applied: Palaniandy Goundan v. Emperor 
(d), following Mohesh Chandra Saha v. 
Emperor (5), and it is very doubtful 
whether, in the light of these rulings, 
Queen-Empress v. Hasnu (l), (where 
the District Magistrate iu effect trans¬ 
ferred the case to hU own hie) is still 
good law. 

Mr. Somayya who appears for tho 
petitioner has cited Ramanathan Chet- 
tiar v. Emperor (6), under the impres¬ 
sion that the District Magistrate takes 
exception to the Sub-Magistrate’s refusal 
to hold a de novo enquiry at the ac¬ 
cused’s request; but I do not gather that 
that point was ever in question. Of 
course the accused’s right under S. 350, 
is confined to trials and does not extend 
to enquiries. Nor do I gather that 
literal stress is laid upon the word '‘im¬ 
mediate.” It is not suggested that the- 

(3) [1891] 14 Mad. 334=2 Weir 557. 

(4) [1909] 32 Mad. 218=9 Cr. L. J. 146=1 

I. C. 54. 

(5) [1903] 35 Oil. 457=12 C. W. N. 416=7’ 

Cr. L. J. 220. 

(6) A. 1. R. 1923 Mad. 660=71 I. 0. 603=21- 

Cr. L. J. 192=46 Mad. 719. 
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Sub-Magistrate framed the charge so 
immediately that he did not even peruse 
the record. 

It is urged that the transfer ordered 
by the District Magistrate is no real 
hardship to any party and should be 
allovvod to stand. The better rule, when 
there has been any error, is to restore 
the status quo ante and to allow the 
ordinary jurisdiction to prevail. Accor¬ 
dingly the order of the learned District 
Magistrate is set aside and the proce¬ 
dure of the Sub-Magistrate of Tirupathi 
is affirmed. 

p.R.S./b. v. Order accordingly. 

A. I. R. 1931 Madras 490 (1) 

Jackson, J. 

Arunachala Chetty —Accused —Peti¬ 
tioner. 

v. 

Emperoi —Opposite Party. 

Criminal Revn. Case No. 947 of 1930, 
Oriminal Revn. Petn. No. 875 of 1930, 
Decided on 19th February 1931, against 
judgment of Sub-divisional Magistrate, 
"Tirukoilur, in Criminal Appeal No. 32 of 
1930. 

Madras Local Boards Act (1920), S. 194— 
S. 194 deals with inception and not user. 

The offence of instilling michinery without 
a license is not a continuing offence. The very 
word “install” shows that inception and not 
user is contemplated : A. I. R. 1927 Mad. 9G1 
(S. B.), Rel. on. [P 490 C 2] 

K. S. Champagesa Iyengar— tor Peti¬ 
tioner. 

Public Prosecutor—tor the Crown. 

Order. —The petitioner has been fined 
Rs. 50 under S. 194, Madras Local 
Boards Aot 1920 for installing machinery 
without a license. He applied for 
license on 4th September 1928 and his 
•application never came before the Union 
Board, so by provision of sub-Cl. 4 in the 
1920 Act he would be deemed to have 
•obtained permission by 4th December 
1928. A mahazar was sent bo the Board 
■asking it to grant him permission to 
" begin machine work ” and this was 
permitted by the Board on 21st Novem¬ 
ber 1928. The learned appellate Magis¬ 
trate finds that this was only permission 
to use the premises under S. 193 and not 
permisssion to install the machinery 
under S. 194. This is to press the case 
against an accused. He had applied for 
leave to install, and leave to install was 
what the president refused on 24th 


October 1928, It was that refusal 
which inspired the mahazar on the same 
day, 24th October 1928, and obviously 
what the people wanted was the permis¬ 
sion for what the accused had applied 
for, and what the president had refused. 

There can be no doubt that at least 
by December 1928 accused had permis¬ 
sion to install the machinery. 

The permission was not cancelled till 
the following August by which time ap¬ 
parently the machinery was installed ; 
at any rate there is no evidence to the 
contrary. 

Meanwhile accused was regularly 
paying license fees up to 31st March 
1930. For the next period license was 
refused and aooused was prosecuted. He 
might possibly have been prosecuted 
under S. 193, but the Union Board Clerk, 
P. W. 1, states in terms that he was 
being prosecuted under S. 194 and it is 
under that section that he ha3 been con¬ 
victed. 

The learned Subdivisional Magis¬ 
trate finds that the offence of installing 
machinery without a license is a conti¬ 
nuing offence, but this view has no 
justification. The very word install shows 
that inception and not user is contem¬ 
plated: cf. Muthu Bala Chettiar v. Chair¬ 
man, Madura Municipality (l)’at p. 125 
(of 51 Mad.) : 

“ Section 250 (194 in Looal Boards Aot) 
does not deal with the user of such places, but 
only with their inception.” 

Once a faotory is installed, its user 
cannot be said to be a continuous instal¬ 
lation. In these circumstances the con- 
viotion under S. 194 cannot be upheld. 
Petitioner is acquitted, the fine is ordered 
to be refunded. 

P.R,S /p.N. Co nviction set aside, 

(1) A. I. R, 1927 Mad. 961 =105 L 0.686=28 
Cr. L. J. 974=51 Mad. 122 (S. B.). 


A. I. R. 1931 Madras 490 (2) 

Pandalat, J. 

{Lazar) Fernando and another — Ao¬ 
oused -Petitioners. 

v. 

Emperor 

Criminal Revn. No. 1027 of 1929, 
Oriminal Revn. Petn. No. 930 of 1929, 
Deoided on 8th October 1930, against 
judgment of Sub-divisional Magistrate, 
Tuticorin, in Criminal Appeal No. 38 of 
1929. 
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Opium Acl (1878), S. 20—.4 and his wife 
convicted of illicit possession of opium—/I 
attempting to prove that he was out of town 
on day of search but failing—,-1’s conviction 
upheld while his wife was acquitted. 

Possession implies both animus or knowledge 
and control. Where the facts proved leave it 
uncertain whether the accused or some one 
else was the person who had the knowledge 
and control necessary to constitute possession 
of the article seized, the prosecution has failed 
to prove its case and must fail: 42 Cal. 957, 
Rtf. 

A and his wife were convicted under the 
Opium Act of illicit possession of 17 tolas of 
opium found in the house in a search conducted 
by the Excise Assistant Inspector. A's attempt 
to prove that he was at Colombo on the day of 
the search failed. 


Held : that it was not at all unreasonable to 
infer that he must have known of the preseuce 
of this large quintitv of opium in his safe room, 
to which only his wife and children had access. 
If ho knew of it, being the master of the house, 
he must be held to be the person in control and 

nerefore in possession, and that the conviction 
was right. 


Held further] that the wife cannot be held tc 
bo in joint possession with her husband of 
everything found in the house and that there¬ 
fore the conviction of the wife should be set 
AU * 12 °; 13 C.H'.tf. 861 and 40 Cal 
WJ3 ’ Lie J- [P 492 C 1, 2] 

K. S. Jayarama Ayyar and G. Gonala - 
swami —for Petitioners. 

P. Govinda Menon —for the Crown. 


Order. The petitioners, husband and 
wife, were convicted under the Opium 
Act (1 of 1878), of illicit possession of 
17 tolas of opium. The evidence against 
them was that at a search conducted by 
the Excise Assistant Inspector assisted 
by the local police a packet of 17 tolas 
of opium was seized from a gramaphone 
box placed on a safe in the western room 
in their house at Tuticorin on the night 
of 4th June 1929. Both the Courts have 
found that the search was properly con¬ 
ducted and that the opium was in fact 
•seized as alleged by^the prosecution. 


Two lines of defence were adopted; 
one that petitioner 1 could not be said 
,° , \ 9 ln Possession of the opium, as he 
had left Tuticorin for Colombo on 29th 

1 **7 . and was Colombo on 4th June 
and therefore knew nothing of the opium; 

second, that the petitioner 2 who with 
her two children aged 18 and 20 was in 
e house at the time of the search was 
not in sole occupation of the house but 
that petitioner l's elder brother and his 
family were also residing in the house 
•and that there was nothing in the evi¬ 


dence to show that she could personally 
be charged with possession of the opium. 
It was found by the lower Courts that 
though petitioner 1 had left Tuticorin for 
Colombo on 29th May he left Colombo 
on 31st May so that ho could have been 
in Tuticorin on 4th June, though he was 
not present in the house at the time it 
was searched. It was also found that 
petitioner l’s brother and his family wore 
not living in the house at the time of the 
search though they occasionally lived 
there. 

On these facts the Courts found both 
petitioners to have been in possession of 
the opium. As the appellate Magistrate 
put it: 

“Accused 1 is the owner of the house and 
lives there. Accused 2 is his wife. Although 
it may be difficult to say which of them actu¬ 
ally put it there it cannot possibly bo said that 
it is not in their possession. They must there¬ 
fore both have been in possession of the opium 
. . . . If they (the children) had been 

charged and had been convicted on the same 
evidence I should have found that thev too 
were in possession of tho opium.” 

When this petition came on for hear¬ 
ing it was again pressed that petitioner 1 
was at Colombo on 4th June 1929. I 
have had the whole evidence translated 
and examined it. The evidence of Court 
witness 1 which there is nothing to dis¬ 
credit shows that petitioner 1 who was 
in Colombo on 31st May informed the 
witness who is the clerk in the Port 
Surgeon’s office that he was returning to 
Tuticorin on which a reporting card 
Ex. X was issued to petitioner 1. This 
was necessary because he having arrived 
in Colombo on 30th May had according 
to the quarrantine rules bound himself 
by a bond Ex. Y, to present himself 
daily for 12 days for examination by the 
Port Surgeon. The object of the report¬ 
ing card was to excuse further attendance 
as the person concerned was leaving 
Ceylon. The production of the card by 
the Port Surgeon’s clerk shows that it 
was used after issue and that petitioner 1 
loft Colombo accordingly on 31st May. 
The other evidence produced by peti¬ 
tioner 1 to show that he was at Colombo 
on 4th Juno is worthless. I agree with 
the lower Courts that it is not shown 
that petitioner 1 was not at Tuticorin on 
4th June and that in all probability he 
was there on that day though not present 
in the house at the time when the officers 
went to search it. 



492 Madras 


Lakshmi Narayaba v. Chinnappa 


1931 


On the above facts I think the infer¬ 
ence that petitioner 1 was in possession 
of the opium found in his house is justi¬ 
fied. A large number of cases were cited 
to show that where property is found in 
a place to which several persons other 
than the accused have access, it is wrong 
to infer that the accused is the person in 
possession: Jayaramulu Naidu v. Em¬ 
peror, A.I.B. 1923 Mad. 50; Emperor v. 
Bam Autar (l), Khusiram Maharaj v. 
Emperor , A.I.B. 1922 Put. 387, Jogjiban 
v. Emperor (2). It was also argued that 
possession implies knowledge ( Shwe Kyo 
v. Emperor , A.I.B. 1929 Bang. 121) and 
that in the circuinstauces the knowledge 
necessary to uphold a conviction cannot 
be imputed to petitioner 1. It is not 
necessary to examine the above decisions 
as they are all applications to particular 
facts of the rule that in such cases it is 
the duty of the prosecution to prove 
against the accused that he or they were 
in actual possession of the things re¬ 
covered whether they be stolen property 
under the Penal Code or arms under the 
Arms Act or bombs under the Explosive 
Substances Act or opium under tho 
lOpium Act. Possession implies both 
;aniir.us or knowledge and control: Amrit 
Lai Hazra v. Emperor (3) at p. 1016. 
Where the faots proved leave it uncertain 
whether the accused or some one else 
was the person who had the knowledge 
and control necessary to constitute pos¬ 
session of the article seized, the prosecu¬ 
tion has failed to prove its case and must 
ifail. The inferences appropriate to facts 
arising in different cases are not neces¬ 
sarily valuable as guides in other cases. 

In this case petitioner 1 was the 
master of the house. His attempt to 
prove that he was at Colombo not only 
failed but as the appellate Magistrate 
says throws suspicion on his conduct. 
If he was, as it is found he was, at 
Tubicorin on the day of the search, he 
could have left the house only for some 
temporary purpose a short time before 
the search and it is not at all unreason¬ 
able to infer that he must have known 
of the presence of this large quantity of 
opium in his safe room, to which only 
bis wife and children had access. If he 


0 ) 

( 5 ) 

(3) 


A.I.R. 1925 All. 478=67 I.C. 846=26 Cr. 

fi'ooo] 10 Cr.L.J. 125=2 I.C. GS1. 

[1915] 42 Cal. 957=16 Cr.L.J. 497=29 

I.C. 613. 


knew of it, being the master of the house.i 
he must be hold to be the person in con-| 
trol and therefore in possession: seel 
Queen Empress v. Sengan Lai (4) at 
p. 131. It is not necessary to consider 
whether the same inference would have 
been justified if it had been proved that 
he had not returned after he left Tuticorin 
on 29th May. 

But as against petitioner 2, the wife,| 
there is no such inference available. Thei 
appellate Magistrate erred in thinking 
that a wife must be held to be in jointi 
possession with her husband of every 
thing found in the house. The error of 
this is apparent from the result to which 
it leads that if the children were charged' 
they would according to the Magistrate} 
have been equally liable to be convicted.; 
This is opposed to common sense and to' 
law: see Queen-Empress v. Sangan 
Lai (4), at p. 131 approved in Jogjiban 
v. Emperor (2), at p. 892 and Weston v. 
Peary Mohan Dass (5) at 922. 

The petition of petitioner 1 is dismis¬ 
sed. The conviction of petitioner 2 is 
set aside and the fine if paid by her will 
be refunded. 

_ P .R.S ./K.N. _ Order ac cordingly. _ 

(4) [1893] 15 All. 129. 

(5) [1913] 40 Cal. 898=23 I.C. 25. 
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P AND ALAI, J. 

Lakshmi Narayana Ayyar and another 
—Accused — Petitioners. 

v. 

Chinnappa Ooundan — Complainant 
Respondent. 

Criminal Revn. No. 416 of 1930, and 
Criminal Revn. Petn. No. 389 of 1930, 
Decided on 2nd September 1930, against 
order of Joint Magistrate, Pollachi, D/- 
22nd May 1930. 

(a) Criminal P. C. (1898), S. 197 -Member 
of village Pancbayat Court in forwarding 
proceedings *of election of Chairman, sup¬ 
pressed original, and fabricated and for¬ 
warded false document — Accused cannot 
take advantage of S. 197. 

Members of a Village Panchayat Court are 
Judges within the meaning of S. 197 and the 
protection of tho section is not confined merely 
to facts strictly within the authority of the 
Judge or public servant but extends to all 
official acts purporting to be done under colour 
of that authority : A. I. B. 1929 Mad. 172; 21 
Cr. L. J. 233 and .4. I. R. 1929 Mad. 659, Ref- 

But where the accused, one a karnam an 
another village headman but both members o 
the Village Panchayat, in forwarding the p r 
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ceedinga of election of the Chairman of the 
Village Panchayat Court, suppressed the original 
and fabricated and forwarded a false document 
to the Revenue Divisional Officer for his con¬ 
firmation and claimed the protection of S. 197 
as Judges. 

Held: that they were not performing any 
official duty cast on them as members of the 
Panchayat Court, but were acting as revonuo 
subordinates to the Revenue Divisional Officer 
and therefore S. 197 did not give them anv pro¬ 
tection. fp 491 C 1, 2] 

(b) Madras Village Courts Act, R. 21 — 
“Court” explained. 

The Revenuo Divisional Officer enquiring into 
objections to the election of a President under 
R, 21, of tho rules under the Village Courts Act 
is not a Court of any kind. [p 493 C 2] 


George Joseph —for Petitioners. 

P. Govinda Mown —for tho Crown. 

Order.—The question in this case is 
whether a complaint now pending against 
the petitioners before the Subdivisional 
Magistrate of Pollachi accusing thorn of 
offences under Ss. 193, 204 and 471, 
I. P. C., is incompetent for want of sanc¬ 
tion of the Local Govenrmont under 
S. 197, Criminal P. C. 

The allegations in the complaint are 
as follows: Tho complainant, tho two 
accused; petitioners (who are respectively 
tho karnam and headman of the village) 
and two others mentioned as com¬ 
plainants’ witnesses were elected as 
members of a Panchayat Court con¬ 
stituted under the Village Courts Act, 
for the village of Nanjundapuram. The 
five members were required by a notice 
givon by tho Revenue 'Divisional Officer 
to elect a President on 23rd Septem¬ 
ber 1929. As the notices .were given too 
late, the meeting for the election was in 
fact held on 27th September at which all 
the five members were present. The 
mode of election prescribed by the rules 
is by ballot by using slips of paper. 
Lots were however cast but the person 
whose name was drawn surrendered his 
light in favour of the complainant and 
y common consent complainant was 
eleoted. The complainant .accordingly 
drew up the proceedings to that effect 
and got the signatures of all the five 
members present and entrusted it to 
the second -petitioner, the headman, to 

forward the same to the Revenue Divi- 

Bional Officer through the Tahsildar. 
Ihe allegation is that instead of for¬ 
warding the true proceedings as above 
the two accused together suppressed the 
genuine document and fabricated and 
forwarded a false report showing that 


the meeting had taken place on 23rd 
September and that accused 1 had been 
eleoted President and that for tho pur¬ 
pose of supporting the fabrication had 
altered the dates in accused 2’s tappal 
book showing the date of service of the 
notice of meeting from 27th to 23rd 
September. It appears that tho Revenue 
Divisional Officer, on receipt of this pro¬ 
ceeding and believing it to be true, ap¬ 
proved the election of accused 1 on or 
about 19th October 1929; that on know¬ 
ing this the complainant petitioned tho 
Tahsildar; that the Tahsildar held an 
enquiry at which the accused put forward 
and relied on the false proceedings and 
tappal book in support of the alleged elec¬ 
tion of accused 1 and that the Revenue 
Divisional Officer on the Tahsildar’s 
report set aside his previous order ap¬ 
proving accused l’s election, and holding 
that the election of the complainant was 
itself irregular ordered a fresh election. 

The petitioners (accused) took three 
preliminary objections to tho maintain¬ 
ability of the complaint : (l) that 

the Revenue Divisional Officer and 
the Tahsildar in holding the enquiry 
were acting as a revenue Court and 
that therefore the offence uuder S. 193 
could not be taken cognizance of without 
a complaint from that Court; (2) that 
the allegations amounted to a charge of 
conspiracy under S. 120-B for which the 
consent of the Local Government or 
District Magistrate is necessary; (3) that 
the petitioners purported to act as Judge 
within the meaning of S. 197, Criminal 
P. C.. in the conduct attributed to them 
and that the sanction of the Local 
Government is necessary. The Sub- 
divisional Magistrate overruled all these 
objections. Hence this petition. 

The first two objections were not seri¬ 
ously pressed before me. The Revenue 
Divisional Officer enquiring into objec¬ 
tions to the election of a President un¬ 
der R. 21 of the rules under the Village 

Courts Act, is not a Court of any kind. 
That objection was rightly disallowed. 
The second objection that an offence of 
conspiracy is disclosed, for trial of which 
the consent of the Looal Government or 
the District Magistrate is neoessary, is 
equally groundless. Even if there be 
any offence of conspiracy implied in the 
the allegations, it is nob of the kind 
mentioned in S. 196-A. This objection 
also must bo rejected. 
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But it was pressed that the accused 
petitioners were members of a Panchayat 
Court and therefore Judges; that they 
purported to act in the discharge of their 
official duty in -what they did and are 
therefore protected by S. 197. It is now 
settled that members of a Village 
Panchayat Court are Judges within the 
meaning of this section: Sivarama- 
krishna Ayyar v. Seshappa Naidu (l), 
and that the protection of the section is 
not confined merely to acts strictly 
within the authority of the Judge or 
public servant, out extends to all official 
!acts purporting to be done onder colour 
of that authority: Subbiah Pillai v. 
Emperor (2), Gangaraju v. Venki (3). The 
real point is whether the acts alleged 
against the petitioners are within that 
extended protection. To understand the 
character of the acts attributed to the 
petitioners some provisions of the Act 
and rules may be referred to. It is 
jolear that the acts of the petitioners 
jhad no connexion with any case, real or 
Imaginary, before them. It was in con¬ 
nexion with the eleotion of the Pre¬ 
sident. 

As to elections, S. 9 (5), Village 
Courts Act, provides a Panchayat Court 
shall elect one of its members to be its 
President according to the rule3 pres¬ 
cribed. By S. 10 the “Village Munsif” 
(which term in this section means the 
President of a Panchayat Court, see 
S. 5), has to keep a register of suits and 
write the proceedings of the Court and 
it is the duty of the village karnam, if so 
required, to assist in keeping such 
register and in writing the proceedings 
of the Court. Rr. 19 and 22 prescribe the 
procedure for eleotion of the President. 
The Revenue Divisional Officer is to 
convene the meeting. The meeting is to 
choose a Chairman. Candidates for the 
office of President have to be nominated 
and seconded; voting, if there is more 
than one candidate, is to be by ballot. 
The Chairman is to do 'the counting and 
if there -is an equality of votes, the 
election is to be determined by casting 
lots The name of the person elected 
is to be reported to the Revenue Divi¬ 
sional Officer. Objections to the eleotion 


(1) A. I. R. 1929 Mad. 172=115 I. 0. 248 
Cr. L. J. 396=52 Mad. 347. 

(2) [1919] 21 Or. L. J. 233—55 jC. C. 105.. 
(8) A. I. R. 1929 Mad, 659=118 I, 0. 102 

Cr. L. J. 864=52 Mad. 602. 
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if any, are to be made in seven days and 
to be decided by the Revenue Divisional 
Officer whose decision is final. From the 
above it appears that the complaint is- 
that the complainant having drawn up 
the proceedings of the election as he was 
required to do, had to’Jforward it to the 
Revenue Divisional Officer and for that 
purpose handed it to accused 2, the 
village headman, who as such is the 
subordinate to the Revenue Divisional 
Officer arc! that the headman, instead of 
forwarding it suppressed it and fabri¬ 
cated and forwarded a false.document in 
concert with the karnam. In forward-; 
ing the proceedings neither of the peti¬ 
tioners was performing any official duty 
cast on members of the Panchayat Court) 
but acting as revenue subordinates of 
the Revenue Divisional Officer as is clear' 
from the fact that they would have had 
to forward the document even if they had 
not been also members of the Panchayat 
Court. I hold therefore that the *objeo- 
tion based on S. 197, is not valid.* 

The petition is dismissed. 

P.R.S./k.N. Petition dismissed . 
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SUNDARAM CHETTY, J. 

Picha Kudumban —Complainant—PetU 
tioner. 

v. 

Servaikara Thevan and others — Ac* 
oused—Respondents. 

Criminal Revn. No. 1009 of 1929, and 
Criminal Revn. Petn. No. 912 of 1929, 
Decided on 24th April 1930, against order 
of Stationary Sub Magistrate, Tenkasi, 
D/- 26th August 1929. 

(a) Criminal P. C. (1898), S. 430 Ac¬ 
cused charged with offence under S. 430, 
I. p. C.—Bench Magistrate* trying them for 
lesser offence under S. 426, I. P. C.—Their 
proceedings are not void—Penal Code, Ss. 426 
and 430. 

Where the accused being charged with an 
offence under S. 430, I. P. C., and the Bench 
Magistrates (who had no jurisdiction to try the 
offence under S. 430) try the accused lor a 
lesser offence under S. 426, I. P. C., for which 
they have jurisdiction, their proceedings are not 
void. [P 495 0 1] 

(b) Criminal-P. C. (1898), S. 439—Accused 
tried with, lesser offence than that with 
which he is charged—Accused is not pre¬ 
judiced—No interference in revision on con¬ 
viction much less on acquittal. 

Where the acoused who is tried for a lesset 
offence than with which he is charged is 
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prejudiced, there will be no interference in 
revision, though a case ends in conviction and 
a fortiori there will be no interference in the 
case of acquittal. [P 495 C 1 ] 

(c) Criminal P. C. (1898), S. 439—Only 
three Magistrates of Bench hearing and 
trying case—Judgment signed by seven—It 
amounts to illegality as to vitiate conviction 

,* n case of acquittal interference in 
revision is justified. ' 

Where only three Magistrates of the Bench 
hear the evidence and try the case but the 
judgment is sigued. by seven, the case not being 
heard at all by four Magistrates, it amounts to 
illegality and in case of conviction the illega¬ 
lity vitiates it. Even in case of acquittal the 
illegality is such as would warrant interference 
m revision in the interests of the public : 53 

I. C. 823, Rel. on. [p 495 C 1, 2] 

t 2 1 2 . L. Venkatarama Ayyar —for Peti¬ 
tioners. 

K. Venkatarcighavachariar — for the 
Crown. 

S. Ramaswamy Ayycir — for Respon¬ 
dents. 


case at all. This is illegal and in case 
of conviction this illegality vitiates it. 
(Re, Subramania Ayyar (3) and In re, 
Tantravahi Bapiraju (4). Though in this 
case the result was an acquittal the. 
nature of the illegality is such as would; 
warrant interference in revision in the 
interests of the public. 

I therefore set aside the order of the 
Bench Court, and direct a retrial of this 
case, by any Second Class Magistrate 
whom the District Magistrate chooses 
for trying it. 

1 .R.S./r.M. Order set aside. 

C) [1915]^3S Mad. 304=16 Cr. L. J. 489=23 

(4) [1919] 2o'Cr. L. J. 823=53 I. C. 823. 
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Order. This 13 a criminal revision 
petition filed by the complainant against 
the judgment of a Bench of Magistrates 
aoquitting the accused. 

There is' no doubt that the offence 
ooraplained of according to the allega¬ 
tions in the complaint is one com?ng 
within the purview of S. 430, I. P. C. 
The Bench Court has no jurisdiction to 
try such a case. But this case seems to 
have bee;i sent to the Bench Court for 
trial, treating it to be a case regarding 
an offence under S. 426, I. P. C. The 
question is whether the Bench Court 
should be deemed to have clutched at 
jurisdiction. It would be so, if they 
tried the case for an offence under S. 430, 
I. P. C. By trying the accused for a 
lesser offence under S. 42G, I. P. C., (for 
which they had jurisdiction) their pro¬ 
ceedings would not he void Rviperor v. 

Ayyan (l) and In re, Mohideen Baclia 
Sahib (2). 


Where the accused is not prejudi 
there will be no interference in revis 
though the case ended in conviction, ; 
^ fortum there will be no interfere 
in the oase of an aoquittal. 

In the present case there is a gra 
lnegularity verging on illegality. Thoi 
joniy three Magistrates of the Be 
j heard the evidence and tried the cs 
the judgment 19 signed by seven I 

In" A fc u-° Ur , 0f the Ma gistrates 

delivered this judgment, never heard 


(1) [1901] 24 Mad. 675=2 Weir 699 

(2) [1914] 14 Cr. L. J. 640=21 I C 6 S 8 . 


Jackson, J. 

Vellayan Chetty and others — Peti¬ 


tioners. 


v. 


.4. P. Balakrishna Nadar and others — 
Respondents. 

Criminal Revn. Case No, 144 of 1931 

Criminal Revn. Petn. No. 127 of 193l’ 
Decided on 8th April 1931, against order 
of Joint Magistrate, Ramnad, in Misc 
Case No. 59 of 1930. 

(a) Criminal P. C. (1898), S. 147, Proviso- 
Interpretation. 

„ T ? ere i 8 “othing to warrant a gloss -adding to 
unless the right has been exercised on the last 
of such occasions'* “or its exercise on such 
occasions has been prevented by circumstances 
beyond the control of the parties seekiuc to 
exercise the right”: A. I. It. 1925 Bom. 536 
not Appr. r 496 P 11 

(b) Criminal P. C. (1898), S. 147, Provi.o- 
lo exercise explained. 

“To exercise" moans much less than “suc¬ 
cessfully and completely to assort.” The root 

meaning of “to exercise" a right, is to take it 

out of Its box, and a very small gesture on the 
part of the people obstructed might be counted 

aS , ? p er . c j £c - . . [P 496 C 2] 

(c) Evidence Act (1872), S. 114-Partie. 
having right of user may be presumed to 
have used it. 

If parties have a right of user of a thorough¬ 
fare it is a fair presumption, in the abseuce of 
clear evidence to the contrary that thev have 
used it, ' [P 4'J6 C 2] 

K.S. Jayarama Ayyar and. II. Krishna 
Bharalhi —for Petitioners. 

T. R. Venkatarama Sastri for K. V. 
Sesha Ayyangar —for Respondents. 

Public Prosecutor —for the drown. 
Order. —Petitioners seek to review 
the order of the Subdivisional Magis¬ 
trate, Ramnad in regard to rights of 
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thoroughfare claimed by the Nadars of 
Aruppukcttai and denied by the Chottis 
of that place. The rights claimed are 
sot forth in sub-paras, (a) to (f) of para. 3 
of the lower Court judgment. About (b) 
p-nd (e) there is no longer any dispute; 
the lower Court order stands. 

As regards (a) and (c) as set forth in 
para. 12 of the lower Court order the 
Nadars wore restrained from exercising 
these rights by magisterial order in 1928 
und 1929, and therefore cannot be said 
; to have exercised them during the last 
occasions before the institution of the 
inquiry in January 1931. This brings 
them within the mischief of the proviso 
to sub-Cl. 2, S. 147, Criminal P. C. The 
learned Magistrate has sought to get 
over the difficulty by importing into 
the proviso a gloss, and adding to “unless 
the right has been exercised on the last 
of such occasions, ” or its exercise on such 
occasions has been prevented by circum¬ 
stances beyond the control of the par¬ 
ties seeking to exercise the right. There 
is nothing in this section to warrant the 
gloss, and its only authority is an un¬ 
reported case from Bombay In re Ba - 
sapppa Bachappa (l). The learned 
Judges observe that by a strict interpre¬ 
tation of the statute, if those who assert 
the right have refrained from its exercise, 
on the last possible occasion they cannot 
claim relief under S. 147; but proceed to 
apply a looser interpretation. With all 
respect there appears to be no justifica¬ 
tion for any such judicial procedure. The 
proviso is perfectly plain, and the concep¬ 
tion of circumstances beyond the parties 
control opens up a wide field of inquiry 
which was obviously never intended by 
the legislature. In these matters there 
is no room for judicial refinement. The 
statute arbitrarily lays down the circum¬ 
stances in which a Magistrate can take 
summary action. Possibly the ambit of 
those circumstances may be advantage¬ 
ously enlarged, but that is a matter for 
•the law maker and not for the Judge. 
The Judge’s duty is to interpret, not to 
make the law. And here it may be added 
•that the Magistrate has acted impro¬ 
perly in merely citing an (unauthoritative 
ruling without himself examining the 
question \*hen it was brought to hi3 
notice. If he had brought his mind to 


hear upon the point and had come to the 
same conclusion as that of the ruling, 
there would he no necessity to cite it 
and if his conclusion differed, the ruling 
was in no way binding upon him. Most 
of the errors of Subordinate Courts are 
traceable to the practice of reading the 
commentary instead of the statute. 

When the Nadars were originally res¬ 
trained from exercising the right it was 
open to them to plead that they had 
exercised it upon the previous occasion 
and to demand an inquiry; for presum¬ 
ably it was only upon apprehension of a 
breach of the peace that they were re¬ 
strained. But if they preferred to desist 
from the exercise of their right, they 
eannot come a year or two afterwards 
and demand the same inquiry, for they 
are barred by this proviso. It must be 
found therefore as regards (a) and (o) 
that the lower Court acted without 
jurisdiction. Its order in regard to (a) 
and (c) is set aside. 

It may be added that “to exercise”) 
means much lessthan “successfully and 
completely to assert.” The root meaning 
of ‘to exercise a right’, is to take it out of 
its box, and a very small gesture on the 
part of the people obstructed might be! 
counted a9 “exercise.” Possibly this 
view of the fact wa3 a better solution ofi 
the Bombay dilemma. 

As regards (d) there is the evidence of 
the priest, P. W. 2, that for the last 
eleven years a procession has gone to 
the garden east of the Siva temple, and 
has returned by the “same route.' Same 
route” clearly refers to the sentence 
just above: , , 4 ... , 

“The procession then comes back to the temple 
along the Virudunagar road, and after going 
through the four streets round the temple, B 
There is no reason to interfere with 

the order as regards (d). 

As regards (f) it cannot be said that 
the finding at the end of the order is ill| 
founded. If parties have a right of user; 
of a thoroughfare it is a fair presump-) 
tion, in the absence of dear evidence toj 
the contrary, that they have used it. The 1 
order in regard to (f) stands. 

P.R.S./S.K, Order accordingly • 


(1) A. I. R. 1925 Bom. 536=89 I. C. 811=26 
Or. L. J. 1422. 
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year 1926-27. The plaintiffs paid the fee 
under protest and similarly paid the fee 
for the ensuing year 1927-28, upon a 
demand made on 12th April 1927. The 
suit was brought for a declaration that 
the plaintiff firm was nob liable to pay 
such a charge because it was unreason¬ 
able and excessive and fixed in an arbi¬ 
trary manner, and for a refund of the 
sums paid. The contention thus is that 
the levy was ultra vires, a contention 
accepted by the learned Judge in granting 
the decree appealed against. Since this 
Question of the extent of the powers of a 
Municipality to levy license fees under 
the District Municipalities Act, Madras 
Aot 5 of 1920, affects both the merits of 
the claim and the jurisdiction of the civil 
Court to entertain it, I propose to reverse 
the usual order and deal first with the 
merits. 

Before discussing the facts, it will be of 
assistance to consider the circumstances 
of a closely similar case Corporation of 
Madras v. Spencer & Co. (l). It arose 
under the Madras City Municipal Act, 
Act 4 of 1919, but the same principles 
were involved as must apply here. 
Messrs. Spencer & Co. had a number of 
plaoes within the city for storing spirits, 
and such places were required under the 
Act to be licensed. The license fee had 
been Rs. 25 up to December 1925 when 
a. resolution was carried raising the 

’iQo^fJ 69 , 40 Rs ‘ 150 and a S ain M>i i ch 
lyzb this fee was enhanced to Rs. 200 in 

respect of each and every place in which 

spirits were stored. Messrs. Spencer & 

Co. sued to recover the amounts paid bv 

them under protest and obtained a decree 

The learned Judges, Phillips and Reilly 

JJ., who heard the appeal from that 

decree point out in the first place the 

fe« e wi n - C l b0tween a and a license 
fee, which are severally provided for in 

different parts of the Act. They drew 
the inference that it was not the inten- 
tion of the Act that fees for licenses 
s ou d subserve the ordinary purposes of 
taxation. A corollary to that was that 
the Council had not the power to fix any 
arbitrary fee which it chose and accord¬ 
ingly a line must exist between what is 
a reasonable license fee and a license fee 
which is unreasonable and in substance, 
although not in form, a tax. Reference 
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Curgenven and Bhashyam 
Ayyangar, JJ. 

Municipal Council , Kumbakonam —De¬ 
fendant-Appellant. 

v. 

lialli Brothers — Plaintiffs—Respon¬ 
dents. 

Original Side Appeal No. 94 of 1929, 
Decided on 19th September 1930, against 
judgment and deoree of Waller, J., D/-9th 
August 1929. 

(a) Madras District Municipalities Act (5 
of 1920), S. 354 (2) — Bar to suit—When ac¬ 
tion of Municipal Council in fixing license 
fee is ultra vires S. 354 does not apply. 

When tho action of the Municipal Council in 
fixing rates of license fees is ultra vires, it 
necessarily follows that the provisions of tho 
Act have not in substance and in effect been 
complied with and tho bar of suit provided for 
in S. 354 (2) cannot consequently avail them : 
19 Mad. 10 ; 24 Mad. 205 and 27 Mad. 54T, Rtf. 

„ , [P 500-0 1] 

(b) Madras District Municipalities Act (5 
of 1920), S. 354 License fee raised not with 
reference to expenses of collection or regula¬ 
tion—Enhancement resulting i n unfair bur¬ 
den as compared with other tax payers — 
Raising of fee held ultra vires. 

Whether a license fee is or is not unreasonable 
must be decided upon the circumstances of each 
particular case. 

Tho license fee was not raised with reference 
to the expense of collection or regulation and 
tho result of the enhancement was to impose on 
tho plaintiffs who stored groundnut in the pre¬ 
mises a very unfair burden as compared with 
other tax-payers of tho city. 

Held : that tho levy of such fee by the Muni¬ 
cipal Council was unreasonable and ultra vires, 
not being in substance and effect a compliance 
with tho provisions of the Act: A. I. R. 1930 
Mad. 55; A.I.R. 1927 Rang. 183 and Kruse v. 
Johnson, (1698) 2 Q. B. 91, Ref. (P 499 C 2] 

K. Bhashyam Iyengar and T. R. Sri - 
nivasan —for Appellant. 

R. N. Ayyangar —for Respondents. 

Curgenven, J.— The appellant is the 
Municipal Council of Kumbakonam 
lepresented by its Chairman, and the 
appeal is against a decree granted by 
our learned brother Waller, J., to the 
respondents, Messrs. Ralli Brothers. 
-Lhis firm is engaged in the export of 
groundnut and possesses godowns within 
the Kumbakonam Municipality where 
after purchase and before shipment 
groundnut is stored. The plaint recites 

wifh- fu If' 0 ! 5 . 0 '. 22 Years godowns 
within the Municipality have been used 

l°\ thl s Purpose without any interference, 
but that in or about July 1926 a demand 
was made for a sum of Rs. 100 as license 
foe in respeot of the premises for the 
1931 M/63 & 61 


(1) A.I.R. 1930- Mad. 55=121 I.C. 849=52 
Mad. 7G4. 
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was made to Kruse v. Johnson (2) where 
the question arose as to the validity of a 
bye-law made by a county Council with 
regard to the playing of musical instru¬ 
ments. It was objected that the bye-law 
was ultra vires on the ground that it was 
unreasonable and therefore bad. Lord 
Russell, C. J., asking in what sense the 
word “unreasonable” as applied to bye¬ 
laws should be understood replies to his 
question thus : 

“ If, for instance, they were found to be par¬ 
tial and unequal in their operation as between 
different classes; if they were manifestly unjust; 
if they disclosed bad faith; if they involved such 
oppressive or gratuitous interference with the 
rights of those subject to them as could find no 
justification in the minds of reasonable men,” 

and he adds that in suoh circumstances 

the Court might well say : 

“ Parliament never intended to give authority 
to make such rules; they were unreasonable and 
ultra vires.” 

In the Madras City oase the learned 
Judges go on to consider the ciroumstaDC03 
in which the license fee was twice 
enhanced and find that this action 
originated in a refusal of the Govern¬ 
ment to allow the Corporation to utilize 
the abkari revenue arising within the 
city. The fee was not raised with refer¬ 
ence to the expense of collection or re¬ 
gulation, and the result of the enhance¬ 
ment was to impose on persons who 
stored liquor a very unfair burden as 
compared with other tax payers in the 
city. Some comparison was instituted 
between the magnitude of this fee and 
fees charged in respect of licensing such 
places as stables, dairies and premises 
for storing skins and explosives, all of 
which were much lower. 

Whether a fee is or is not unreasonable 
must of course be decided upon the 
special circumstances of each case, but 
I have dealt at some length with this 
other case because as will be seen it 
bears a close resemblance to the present 
one. Another case upon much the same 
lines is Municipal Corporation of Ran¬ 
goon v. Sooratec Rara Bazar Co., Ltd. (3) 
where the question related to the reason¬ 
ableness of a bye-law imposing a license 
fee of Rs. 10 for every 100 square feet of 
the floor area of private markets within 
the Rangoon Municipality. The question 


(2) [1898] 2 Q. B. 91=67 L. J. Q. B. 782=78 
L.T. 647=46 W,R. 630=14 T.L.R. 476=62 
J.P. 469. 

(8) A. I. R. 1927 Rang. 183=102 I.C. 878=6 
Rang. 212. 


of the Corporation’s powers, it was held» 
had to be decided by what must be 
deemed the intention of the legislature 
and the intention seemed to be merely 
to give power to charge a fee which would 
save the Corporation from being out of 
pocket by reason cf the duties and liabi¬ 
lities imposed upon it by the Act in the 
supervision and regulation of private 
markets. Since the rate at which the 
fee was leviable did not conform to this 
test it was held to be unreasonable. 

Turning now to the circumstances of 
the present case it will be found that 
whereas taxation is provided for in Part 
3 of the Act, and is regulated there by a 
number of special provisions, licenses and 
fees form the subject of Part 4, entitled 
"Public Health Safety and Convenience.” 
The power to impose a license fee is 
derived from sub-S. 2, S. 321 which runs 
as follows : 

“ For every such license or permission fees 
may be charged at such rates as may be fixed by 
the Council.” 

The wording undoubtedly suggested 
that the fee should be commensurate 
with the extra cost entailed by granting 
the license and exercising such supervi¬ 
sion as is necessary to see that its terms 
are complied with. It may be that in 
order to promote the health, etc., of the 
public, with which this part of the Act 
specially deals, higher fees should be 
chargeable in the case of dangerous or 
offensive occupations. But it would, I 
think, be in conflict with the purpose for 
which such fees are leviable that they 
should be so assessed as substantially to 
contribute to the general revenues of the 
Municipality. The license fees now in 
question were imposed by a Dotificat’on 
of 25th March 1926 and comprise a scale 
varying from Rs. 10 for premises of 500 
square feet or less up to Rs. 100 for 
premises which exceed 5;000 square feet. 
Sch. 5 of the Act specifies the premises 
which may not he used without a license 
obtained under S. 219, and a scrutiny of 
the rate3 of license fees imposed under 
this schedule in respect of other premises 
will show how disproportionate is the 
maximum fee, which the plaintiffs had 
to pay in this case. The next highest 
fee is Rs. 30, payable in respect of pre¬ 
mises for storing manure, offal, blood, 
bones, rags, hides, fish, horns or skins. 

It is fairly evident that in fixing this feo 
the offensive nature of such stores as 
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these was taken into consideration ; and 
yet for the far less offensive storage of 
groundnut the plaintiffs have to pay more 
than three times as much. The fee for a 
place used for making fish oil is Rs. 20 ; 
for a dyeing yard is Rs. 3 if the area 
does not exceed 100 square feet and 
Rs. 12 for anything in excess of that 
area; for an oil mill or press the fee is 
Rs. 4-8-0. There is a graduated fee 
of Rs. 5, Rs. 10, Rs. 15, accord¬ 
ing to the area, for burning bricks or 
'tiles, certainly a very objectionable 
process within a town. The foe is no 
moie than Rs. 7-8-0 for a place used for 
storage of explosive or combustible 

manufacture of any¬ 
thing from which offensive or unwhole¬ 
some smell arises. These examples, 

I think, are enough to impose on the 
Municipal Council the duty of explain¬ 
ing why so high a fee as Rs. 100 was 
iixed in respect of groundnut premises, 
ihe only officer examined on the appel¬ 
lant's side was a Sanitary Inspector, 
and it cannot be said that the Municipal 
Council has attempted by his ovidence 
to justify the dimensions of the fee by 
reference to the special expense entailed 
in granting the license and inspecting 
the premises. Moreover, it is evident 
that if a fee on this scale were justified 
by such expenses, all the other license 
fees must bo inadequate for that pur¬ 
pose. One is compelled therefore to 
enquire whether the fee was not imposed 
from some other motive. 

It is assorted in the plaint that up to 
March 1925, the Council was collecting 
profession tax from the respondent and 
that this levy had to be discontinued 
in view of certain decisions of this Court. 

It is no doubt true, as the written 
statement points out, that the judgment 

l? g arfc,cular su »t brought by Messrs. 
Kalli Brothers regarding this olaim to 
profession tax was not delivered until 

it appears that the 
sama question arose and was decided 

n „! 8a r '. n . a 7 ne . r some earlier suits 
in one of which (C. S. No. 051 of 1921) 

- WaS d ! hv01 ’ ed on 20th April 
It 13 oertainly somewhat difficult 
not o connect the loss of this profes¬ 
sion tax of Bs. 100 with the imposition of 
a so-called license fee of precisely the 

tllnLH° UDt in , res P« ot of premises 
allowed to go unlicensed for so many 

years, and it is much to bo regretted 
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that a body in the position of a Muni¬ 
cipal Council should lay itself open to 
such an imputation. But, however this 
may be, ifc i s unnecessary to discover 
what was the precise motive in fixing 
the rates of fee. lam clearly of opinion 
that the levy of so disproportionate a 
fee can only be accounted for as pur¬ 
suant to some policy of unfair discri¬ 
mination and that it is not justified 

S 32 6 W 01 f °i, lett r ° r hyt,ie s l jirit0, l 

b 321 (2) of the Act. I hold thereto J 
that it was ultra vires. ~ 

Turning now to the question of juris¬ 
diction, sub-S. 2, S. 351, runs as 
follows; 


-No suit ahull bo brought iu any Court to 
recover any sum of money collected under 
the authority of this Act or to recover damages 
on account of any assessment, or colloction°of 
money made under the srid authority: provided 
that tho provisions of this Act have been in 
substance and effect, complied with.” 

Now having found that the action of 
the Municipal Council in fixing these, 
rates of license fees was ultra vire 3 it| 
necessarily follows that the provisions 
of the Act have not in substance and 
in effect been complied with; and it 
seems to me quite unnecessary to cite 
authority, for so self-evident a oroposi-|j 
tmn It is no doubt true that a linef 
must be drawn between cases which the 
section excludes from the Court's juris¬ 
diction and cases which by virtue of 

proviso ' aro nofc so excluded. The 
difficulty of drawing such a lino by the 
formulation of general principles will 
I think be apparent by a comparison 
of two Madras cases, Municipal Council, 
Nellore v. Rmyayya ( 4 ) and Municipal 
C outicil, Cocanada v. Standard Life 
Assurance Co. (5). As has been observed 
in the latter of these cases, the question, 
whether there has been substantial 
compliance with the Act is one of fact 
which has to bo determined with refer 
enco to the particular circumstances 
of tho case. The particular circum¬ 
stances there were that a company had 
been wrongly assessed to profession 
tax, and to assess to profession tax a 
company not liable is not to comply 
with the provisions of the Act in sub¬ 
stance and effect. Another caso in which 
the Court interfered was Municipal 
Council of Mangalore v. Codialbail 

(4) [1896] 19 Mad. 10. 

(5) [1901] 24 Mad. 205=10 M. L. J. 401. 
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Press (6), where the Municipal Council 
had adopted gross instead of net income 
as the basis of assessment. But, as I 
have said, once it is found that the 
action of the Council was ultra vires, all 
question of the power of the Court to 
interfere disappears. Had the purpose 
of S. 354 (2) been to bar any suit so 
long as the provisions of the Act had 
been formally complied with, which is 
virtually the argument of the learned 
advocate for the appellant, the proviso 
relating to substance and effect would 
not have been added. 

Since my learned brother concurs in 
these views, the appeal is dismissed 
with costs. 


tShashyam Ayyangar, J. —I concur. 
It is undisputed that the respondent 
firm were bound to take out a license 
in the years in question for storing 
groundnut on their premises and the 
appellant Council were entitled to 
charge a fee for such license. If the 
Council had charged a mere fee, the 
respondent would have had no light of 
suit. Tho respondent's contention is 
that what they were charged with was 
really a tax under the guise or cloak of 
a license fee. The fee charged is Rs. 100 
per year, and it is certainly out of pro¬ 
portion to the cost of the work involved 
in issuing the license and supervising 
the premises. The evidence shows that 
a higher fee than Rs. 30 is not charged 
for any other license, although many 
other cases can be easily pointed out 
from the schedule relating to licenses, 
in connexion with which the work of 
supervision must be far more strict and 
onerous for the Council. The inference 
therefore appears reasonable that al¬ 
though the Council purported to levy 
the sum of Rs. 100 in this case as 
license fee it was really not that but 
a tax in disguise. In this view, their 
aotion was not in substance or effect 
a compliance with the provisions of 
the Act but ultra vires, and the bar of 
suit provided for in S. 354 (2), cannot 
consequently avail them. I agree that 
the appeal should be dismissed with 

J C °P.R.S./k.N. Appeal dismissed. 
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Venkatasubba Rao, J. 

P. V. S. Kabalamurthi Pillai — Plain¬ 
tiff. 

v. 

P. V . Subramania Pillai and others 
— Defendants. 

Civil Suit No. 794 of 1921 and Applns. 
Nos. 3435 of 1929, 3155 of 1929, and 
1319 of 1930, in Civil Suit No. 794 of 
1921, Decided on 8th October 1930. 

Civil P. C. (1908), O. 40, R. 2— Receiver* 
ordered to retain 5 per cent of gross sales 
are not entitled to commission on sum 
shown as “trade discount.” 

Where in a certain condiment business the 
receivers have been ordered by the Court to re¬ 
tain 5 per cent of the gross sale proceeds in 
their hands they are not entitled to that com¬ 
mission on the sum shown as “trade discount 
because “proceeds” mean produce, outcome or 
profit and an amount never received, viz., the 
so called “trade discount” cannot be a part of 
proceeds. [P 501 C 1} 

V. [ V . Srinivasa Iyengar and S. G. 
Satagopa Mudaliar —for Plaintiff. 

K. S. Krishnaswami Iyengar for 
Bamaswami Iyengar & Srinivasavarada- 
chari , G. Krishnaswami Iyer, ft. Bam- 
chandra Chetty and K. S. Bajagopala 
Iyengar - -for Defendants. 

Judgment. —This summons is taken 
out by defendant 5. He applies that the 
receivers may either be removed or in 
the alternative suitable directions be 
given to them. After hearing the ap¬ 
plication very fully I have come to the 
conclusion that they should be contin¬ 
ued but that in the interests of the es¬ 
tate their duties should be more 
precisely defined than in the orders 
under which they were appointed. 
(His Lordship stated the facts and 
after dealing with the charges made 
against the receivers proceeded.) By 
far the most important question 
that has been argued is-what is the 
amount of remuneration to which the 
receivers are entitled? The point really 
turns on the meaning of the expression 
“gross sales” in the order of Court dated 
2nd June 1925. Para. 13 of the order 
reads thus: 

“With regard to the condiments business the 
said receivers do retain 5 per cent on the gross 
sales in their hands as and for their remunera¬ 
tion for the said condiment business.” 

It was by the consent and at the re¬ 
quest of the parties that this order was 
made. It must be read in the light of 
the affidavit filed then by the receivers. 
In that affidavit they ask for a commis- 


(G) [1904] 27 Mud. 547. 
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sion at 5 'per cent on the “gross sale 
proceeds.” It is not disputed that the 
two expressions gross sales” and “gross 
sale proceeds” are identical in their 
meaning and effect. Messrs: Fraser and 
Koss in their report point out that the 
commission retained by the receivers 
in respect of the business from 18th 
August 1924 to 31st March 1930 is 
Rs. 43,991-12-0. They have drawn this 
commission on the footing that they are 
entitled to 5 per cent on what is shown 
as the amount of the “gross sales” 
namely 9 lakhs odd. This concern had 
dealings mainly with two firms Messrs. 
Sharwood & Go., England, and Messrs. 
Fisher <fc Co., Australia. The* goods were 
supplied to them on a large scale from time 
to time under subsisting contracts. The 
invoices made out against them mention 
certain figures as the price of the goods 
supplied and from those figures is de¬ 
ducted what is described in the report 
as “trade discount.” This latter term 
comprises various items such as com¬ 
mission, bonus and discount. It is the 
a gfir 0 ga<te of the total prices that reaches 
the figure nine lakhs odd, to which 
I have referred. The “trade discount” 
amounts to about two lakhs and the ac¬ 
tual proceeds received by the receivers 
is about seven lakhs. The question is: 
Are they entitled to commission on the 
nine lakhs odd or only on the sum of 
-about seven lakhs? In my opinion the 
receivers are clearly not entitled to com¬ 
mission on the sum shown as “trade 
discount.” ’Proceeds” mean produce 
outcome, profit: (see the Concise Oxford 
Dictionary. An amount never received 
cannot be part of the proceeds. Whe¬ 
ther from the point of view of the buyers 
or the sellers, the only figure that mat¬ 
ters is the amount actually paid and re¬ 
ceived. As Messrs. Fraser & Koss point 
out: 


it, is usual in business concerns to quote list 
or catalogue prices and allow percentage off 
such prico3 to trade customers as trade dis¬ 
counts. Such discounts are deducted in the 
invoicos themselves and are not brought into 
account in tho financial books.” b 


To seem to make a concession while in 
point of fact no concession is made or 
intended is a devise which tradesmen 
usually employ. To take an instance, 
if you want to charge for an artiole Rs. 75 
you may quote its price as Rs. 100 and 
allow a disoount of 25 per cent or you 
may quote Rs. 125 as its price with a dis¬ 


count of 40 per cent. In either case, the 
buyer pays and the seller receives only 
Rs. 75. So long as the buyer parts only 
with Rs. 75, it little signifies to him 
whether the price quoted is R 3 . 100 or 
Rs. 125. The receivers’commission must 
not be made to depend upon the ficti¬ 
tious ’figure that they may choose to 
show as the original price of the article. 

Moreover, the receiver's commission 
is in truth the price of the work done 
by them. It must have some relation 
to the labour involved and the time 
taken. Why should they receive remu¬ 
neration in respect of an amount which 
is added in the first instance and then 
straightway deducted? So long as the 
buyer knows that he is paying only 
seven lakhs, what matters to him whe¬ 
ther the original price is shown as nine 
lakhs, as in this case, or, say, 15 lakhs? 

It has been suggested for the re¬ 
ceivers that the very phrase “gross pro¬ 
ceeds” involves that it is something dis- 
tinot from net proceeds. Perfectly true; 
but you cannot for sustaining this dis¬ 
tinction import a fiction and call a sum 
never received as a part of the proceeds. 
Having regard to the nature of this 
business the expression “gross sale pro¬ 
ceeds 1 ” is extremely inapt and wholly 
unrelated to the facts of the case. The 
parties have used the words loosely with¬ 
out pausing to think what they mean. 
The difference between the gross and the 
net sale proceeds is recognized in some 
of our enactments. For instance, in 
the Original Side Rules, O. 16, R. 4 , 
makes the commission depend on what 
may Ibe described as .“gross sale pro¬ 
ceeds . It says that the receiver may 
take his commission at 5 per cent on 
sales calculated on the total value real¬ 
ized by him. On tho other hand O. 18, 
R. 6 , provides that tho master may fix 
as the auctioneer’s remuneration a per¬ 
centage on the sale proceeds. The same 
expression net sale proceeds” occurs 
also in O. 34, R. 6 , also R. 8 -A, Civil 
P. C. Let us take O. 34, R. 6 . Where 
after the sale of a mortgaged property 
there is still a balance due to the mort¬ 
gagee, this rule says that the Court may 
pass a personal decree for tho balance. 

It is on the basis of net sale proceeds 
the rule provides that the balance is to 
be computed. In these several instances 
the “net proceeds” are something differ¬ 
ent from “gross proceeds”. The mortga- 
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geo in the rule quoted above has no con¬ 
cern with the “gross sale proceeds.” 
The expenses of the sale must be first 
deducted aud thus the net sale proceeds 
are arrived at. But in the present case 
there are generally speaking no expenses 
attending a sale at all. So, as I have 
said the phrase “gross sale proceeds” is 
inappropriate and in any event cannot 
include an amount never received. Whe¬ 
ther the phrase is suitable or not the 
question really is: Did the parties at the 
time they used it intend that the com¬ 
mission should be paid on a fictitious 
sum, an amount that was never to come? 
In my opinion the answer must clearly 
be in the negative. 

The report points out that the re¬ 
ceivers have charged commission also on 
packing charges and freight which are 
treated as part of the price. I can give 
effect if necessary to the phrase ‘ gross 
sales” by holding that they are entitled 
to remuneration on these two items. 
Strictly in my opinion they cannot 
charge commission on freight; it is paid 
at one end and recovered at ^the other. 
But still the term used being “gross pro¬ 
ceeds” as the freight is a part of the 
sum they received, I am prepared to 
allow them commission on this head. 
In the result they may retain commis¬ 
sion on freight and packing charges but 
not on “trade discount.” 

I have ^discussed this point at some 
length as the sum involved is upwards 
of Rs. 10,000. On my finding the re¬ 
ceivers are accountable for this sum be¬ 
ing the excess received .by them. I do 
not propose to direct them to bring back 
this sum but it will be treated as a debt 
due by them to the estate ‘to be ad¬ 
justed against any future commission they 
may earn. 

In the result I have decided not to re¬ 
move the receivers but to give them the 
following directions. (His Lordship 
gave the necessary directions and also 
passed orders regarding costs.) 

P.r.S./b.v, Order accordingly. 
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Madhavan Nair, J. 

Sarraju Venkataraghaviah —Defendant 
—Appellant. 

v. 

Sarraju Chenchu Subbiah —Plaintiff— 
Respondent. 

Second Appeal No. 1388 of 1927, De¬ 
cided on 24th October 1930, against 
decree of Dist. Judge, Nellore, in A. S. 
No. 131 of 1926. 

(a) Madras Hereditary Village Offices Act 
(1895), Ss. 13 and 21—Plaintiff appointed 
karnam by proprietor and holding that 
office and discharging its duties—Revenue 
officer cancelling this appointment and 
appointing defendant to the post—Plaintiff’s- 
suit for declaration that revenue officer’s- 
order is ultra vires—Such suit does, not fall, 
within S. 13, and S. 21 is no bar to it. 

Where the plaintiff has been validly appointed 
to the post of a karnam by the proprietor and 
discharges his duties as such, and where such 
appointment has been cancelled by the revenue 
officer on the defendant’s application that he 
was the nearest heir of the last office holder,, 
and after which the defendant is appointed to 
that office, whereon the plaintiff files a suit for 
declaration that the order of the revenue 
officer is ultra vires and hence null and void, 
then S. 13 does not apply to the case, because 
the plaintiff does not ask for a declaration that 
he is the heir to the office in question, or for 
restoration of his appointment as karnam but 
asks only to 6ot aside the order of the revenue 
Officer. Therefore S. 21 is no bar to the main¬ 
tainability of such a suit : 50 I. G. 185 ; 33 
Mad. 203 and 60 I. C. 650, Ref. [P 504 O 1) 

(b) Specific Relief Act (1877), S. 42—Suit 
by plaintiff for declaration that revenue 
officer’s order cancelling his appointment 
by proprietor a* karnam is ultra vires Suit 
is not barred by S. 42. 

A suit by the plaintiff for a declaration that 
the revenue officer’s order cancelling his ap¬ 
pointment to the post of a karnam and made 
by the proprietor is ultra vires is not barrei 
by S. 42 of the Act, because the suit is one to 
have the true construction of the statute de¬ 
clared and to have the act done in contraven¬ 
tion of the statute (Act 3 of 1895) rightly 
understood, pronounced void and of no effect: 

22 Mad. 270 ( P.C .), Bel. on. fP 504 0 1] 

(c f Madras Proprietary Village Service 
Act (1894), S. 11 (1)—Revenue officer’s right 
of appointment does not extend to^ cases- 
where proprietor's nominee is not in fact 
nearest heir of last officeholder. 

Where action is taken by the revenue officer 
under sub-S. (1), S. 11, it appears that the right 
of appointment is conferred on the revenue 
divisional officer only in respect of oases where 
the nominee of the proprietor is disqualified; 
under sub-S. (1), S. 10, but does not extend to 
cases where tho nominee is not in fact the 
noarer heir to the last holder of the office, that 
is, the cases where the proprietor’s appointment 
contravenes the provisions of sub-S. (2), 8. 10: 

60 I. C. 185, Ref. [P 505 O ll 
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(d) Madras Proprietary Village Service 

Act (1834), S. 11 (1)—-Right of appeal when 
given. 

Where the divisional officer makes an ap¬ 
pointment after taking action under sub-S. 1 , 
b. 11 , this sub-section should be understood as 
confioiug the right of appeal to cases where the 
proprietor’s appointment is disallowed by the 
revenue divisional officer on the ground that 
the proprietor has contravened the provisions 
of sub-S. (1), S. 10. [P 505 0 2] 

B. Somayya —for Appellant. 

M. Patari)all Sastri — for Respondent. 

Judgment. The defendant is the 
appellant, This second appeal arises 
out of a suit instituted by the plaintiff 
for a declaration that the order of the 
Revenue Divisional Officer of Kavali 
dated 18th May 1925, appointing the de¬ 
fendant as karnam of Somavarappadu, is 
ultra vires and does not bind him. 

On a vacancy arising in tho office of 
karnam in the proprietary village of 
Somavarappadu, tho proprietor appointed 
the plaintiff to the office by his order 
dated 9th December 1921 and sent 
notice of the appointment as required by 
the Act (Act 2 of 1891) to the revenue 
divisional officer, Kavali. On the 
ground that he is a nearer heir the 
defendant, a minor by his guardian, 
applied to the revenue divisional officer 
praying that he should be appointed as 
the karnam. On 18th May 1925 the 
revenue divisional officer disallowed 
tho appointment of the plaintiff as kar¬ 
nam holding that the defendant was the 
next heir to the office and directed the 
registration of his name as heir to the 
last holder of the office. 

The plaintiff’s case is that the order 
of the revenue divisional officer is ille¬ 
gal and ultra vire3, and he prays for its 
cancellation. 

The defendant’s case is : (l) that the 
civil Court has no jurisdiction to enter¬ 
tain this suit by reason of the provisions 
of S. 21, Madras Hereditary Village 
Offices Act, Act 3 of 1895, and the 
Madras Proprietary Village Service Act, 
Act 2 of 1894 ; (2) that a suit of this 
nature is barred by S. 42, Speoifio Relief 
Act; (3) that even according to the 
pedigree sent by the proprietor to the 
revenue divisional officer he, the de¬ 
fendant, is the next heir to the office in 
question and not the plaintiff ; and that 
the revenue divisional offioer has on 
this ground jurisdiction to set aside the 
proprietor’s order appointing the plaintiff 
who is not the next heir to the office ; 


and (l) that the plaintiff’s only right is 
to prefer an appeal under S. 11 (3), 
Act 2 of 1891 against the order of tho 
revenue divisional officer. 

The Madras Act of 1891 admittedly 
applies to tho office of tho karnam in 
question and the provisions of the Madras 
Act 3 of 1895 also apply to it by reason 
of S. 3 (1) of that Act. S. 21, Act 
3 of 1895 provides that 

no civil Court shall have authority to tako 
into consideration or decide any claim to 
succeed to any of the ofDcos specified in 
section . . . . ” 

The office in question being an office 
specified in S. 3, the question is whether 
the Court has no jurisdiction to enter¬ 
tain the suit. S. 13 (1) of the same Act 
provides that 

“any person may sue before the Collector for 
any of the village oflicos specified in S. 3 . . . ” 

on the ground that ho is entitled under 
sub-S. 2 or sub-S. 3, S. 10, Madras Pro¬ 
prietary Estates Village Service Act, 
Act 2 of 1891, to hold suoh office subject 
to certain provisions. S. 10, Madras 
Proprietary Estates Village Service Act, 
Act 2 of 1891, lays down certain rules 
to be observed by the proprietor in 
making the appointment. It contains 
three subsections ; sub-S. 1 sets out the 
qualifications to be possessed by the 
person to be appointed; sub-S. 2, the rule 
of succession to be followed; and sub-S. 3, 
the rule to be followed in case the next 
heir is not qualified, or in case there is no 
heir at all. It has been held in a series 
of decisions in this Court: Krishnaswavii 
Naidu v. Akkulammal (1), Muvvula See - 
tharam Naidu v. Doddi Rami Naidu (2) 
and Kodandaramayya v. Ramalingayya 
(3), that S. 21, Act 3 of 1895, takes 
away the jurisdiction of the civil Court 
Qnly in cases in which the jurisdiction 
is conferred on the revenue Courts by 
S. 13 of the Act. The correctness of 
this proposition of law is not challenged 
by the learned advocate for the appel¬ 
lant. What he argues is that the plain¬ 
tiff s present suit, though the plaint is 
cleverly worded to take it out of the 
scope of S. 13, is substantially a suit for 
the village office specified in S. 3 on tho 
ground that be is entitled to it under 
sub-S. 2, S. 10, Madras Proprietary 
Estates Village Service Act, and so the 
civil Court has no jurisdiction to deter- 


( 1 ) 1 

1919] 

1 50 I. G. 185. - 

( 2 j 1 

1910 

33 Mad. 203=5 I. 0. 137. 

(3) | 

3 920] 

60 I. 0. 650. 
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mine it. I have read the plaint carefully, 
and I cannot agree with this contention. 
The plaintiff does not bring his suit for 
the office on the ground that he is 
entitled under sub-S. 2 or sub S. 3, S. 10 
of Act 2 of 1894 to the office in question. 
His case is that he has been validly ap¬ 
pointed as karnam by the proprietor, 
that he is holding the office and discharg¬ 
ing its duties, and that the appointment 
of the defendant by the Revenue Divi¬ 
sional Officer in cancellation of his own 
appointment is null and void. He does 
not ask for a declaration that he is the 
heir to the office in question or for resto¬ 
ration to his appointment as karnam. 
‘His position apparently is,” as pointed 
out by the learned District Munsif 

“that if the order of the Revenue Divisional 
Officer is hold to be illegal and ultra vires and 
set aside, his appointment as karnam by the 
proprietor will stand good." 

In my opinion a suit of this nature does 
not obviously fall within S. 13, Act 3 of 
1895 and therefore it appears to me that 
S. 21 of that Act is not a bar to the 
maintainability of the suit. 

The second question is whether a suit 
for a declaration that the order of the 
Revenue Divisional Officer is ultra vires 
and does not bind the plaintiff, is barred 
'by S. 42, Specific Relief Act. It is argued 
that, as according to the genealogical 
tree furnished by the proprietor himself 
the defendant and not the plaintiff is the 
next heir to the last holder of the office 
of karnam, the plaintiff is not entitled 
to the office under sub-S. 2, S. 10 and 
therefore the plaintiff has no legal 
character sufficient to sustain the action 
and the suit for the declaration therefore 
should have been dismissed by both the 
lower Courts. The argument was not put 
in this form in the lower Courts. What 
was argued there was that a suit of this 
nature for a declaration that the order 
of the Revenue Divisional Officer appoint¬ 
ing the defendant karnam is ultra vires, 
is nob maintainable and the lower Courts 
rightly overruled the objection pointing 
out that according to the decision of the 
Privy Council in Robert Fischer v. Secre¬ 
tary of State (4) the suit is : . 

“in substance one to have the true construction 
of a statute declared and to have an aot done in 
contravention of a statute rightly understood 
pronounced void and of no effect. 

It was not argued in the lower Courts 

(4) [1899] 22 Mad. 270=26 I. A. 16=7 Sar- 
459' (P.O.). 


that he has no title to maintain the suit. 
It is now argued that the decision in 
Robert Fischer v. Secretary of State (4) 
is inapplicable as the plaintiff in that 
case had obviously title to institute the 
suit which the plaintiff in this case does 
not have. Whether the plaintiff is the 
next heir in the order of succession or 
not, it is clear that he is now in posses¬ 
sion of the office and is discharging its 
duties. This by itself will give him 
suffieient title to sustain the action. But 
apart from it, if the Revenue Divisional 
Officer had no jurisdiction to pass the. 
order cancelling the plaintiff's appoint-l 
ment then his present title to the office, 
as nominee of the proprietor, cannot be 
questioned. The substantial question is' 
therefore whether the order of the Reve¬ 
nue Divisional Officer which is called into 
question is ultra vires and not binding 
on the plaintiff and this is the third point 
for decision. 

When the office of karnam falls vacant 
in a village in a proprietary estate, S. 9, 
Act 2 of 1894, makes it obligatory on the 
proprietor of the village to appoint a 
person to the vacant office and send 
notice of the appointment in writing to 
the Divisional Officer in charge of the 
division. S. 10, as I have already pointed 
out, lays down certain rules to be ob¬ 
served by the proprietor in making ap¬ 
pointments. Sub-S. 1 of that section 
enumerates the several disqualifications 


the office. It states that . 

‘(1) no person shall be eligible for appoint* 
nt to any village office who: (a) is not of the 
,le sex; (b) has not attained the age of 
iority; (c) is not physically and not mentally 
»able of discharging the duties of the office , 
has not qualified according to the edu- 
ional test prescribed for the office m question 
the Board of Revenue by rules made under 
32 and (o) has been convicted by a criminal 
art of any offence which, in the opinion of 
Revenue Officer in charge of the division or 
he District Collector, disqualifies him for 


Sub-secbion 2 says : 


*‘The succession to all hereditary village 
offices shall devolve on a single heir according 
to the general custom and rule of primogeniture 
governing succession to impartible zamindaria 
in Southern India." 

In the present case it will be remem¬ 
bered that the Revenue Divisional Officer 
set aside the appointment of the plaintiff 
by the proprietor on the ground that the 
appointment contravoned the rule of suo- 
cession mentioned in sub-S. 2, S. 10- 
This was done under S. 11. Sub-S. 1» 
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S. 11 oonfer3 powers on the Revenue 
Divisional Officer to record his objections 
to the appointment made by the pro¬ 
prietor and call on him to appoint 
another person. This subsection is as 
follows : 

“If tho Revenue Officer to whom notice of ap¬ 
pointment is sent under S. 9 considers the per¬ 
son appointed to be qualified under sub-S. 1 of 
the preceding section, ho may, at any time 
within throe months from tho date of the re¬ 
ceipt by him of the said notice of appointment, 
and, in cases falling under Cls. (c) and (e) in 
sub-S. 1, S. 10, after giving notice to the partios 
concerned and making enquiry, record his objec¬ 
tions and call upon tho proprietor to appoint 
another person, and the proprietor shall there¬ 
upon do so and send notice of such new appoint¬ 
ment to the said Revenue Officer within six 
weeks after such requisition. 

(It may be observed in passing that tho 
word “qualified" appearing in sub-S. 1, 
S. 11 in the Government publication of 
tho Act is apparently a mistake for the 
word “disqualified.”) Sub-S. 2 states in 
certain cases the Divisional Officer may 
himself make the appointment. Stated 
generally, this subsection confers powers 
on the Divisional Officer to appoint 
another individual to the office in cases 
where a proprietor who has the right to 
appoint omits to do so within the statu¬ 
tory period or, if the person again ap¬ 
pointed by the proprietor is also disquali¬ 
fied under sub-S. 1, S. 10. Where action 
is taken by tho Revenue Officer under 
sub-S. 1, S. 11, it appears that the right 
of appointment is conferred on the Reve¬ 
nue Divisional Officer only in respect of 
cases where the nominee of tho proprietor 
is disqualified under sub-S. 1, S. 10, but 
does not extend to cases where the 
nominee is not in fact the nearer heir to 
the last holder of the office, that is the 
oases where the proprietor’s appointment 
contravenes tho provisions of sub-S. 2, 
S. 10. This appears to be clear from the 
language of the subsection. It is admit¬ 
ted on all heads of disqualifications re¬ 
ferred to in sub-S. 1, S. 10. In my 
opinion the Divisional Officer therefore 
had no jurisdiction to set aside the order 
of the proprietor and his order is not 
warranted by the powers conferred on 
him by the statute. The observations of 
Sadasiva Ayyar, J., in Krishnaswami 
Naidu, v. Akkulammal (1), lend support 
to this view of the jurisdiction of the 
Divisional Offioer to set aside the ap¬ 
pointment by a proprietor in a case like 
the present one. 


The last question is whether the plain¬ 
tiff is precluded from instituting the suit 
as he is given tho right under sub-S. 3, 
S. 11, of appeal to the District Collector 
against the Divisional Officer’s order. 

This subsection runs as follows : 

“Whenever an appointment is' disallowed 
under this section, an appeal shall lie to the 
District Collector within one month, or, if tho 
officer disallowing the appointment is the Dis¬ 
trict Collector, an appeal shall lie to tho Board 
of Rovouue within three months " 

Where the Divisional Officer makes an| 
appointment after taking action under 
sub- S. 1, S. 11, I think this subsection 
should be understood as confining the 
right of appeal to cases where the pro- 
prietors appointment is disallowed by 
the Revenue Divisional Officer on the 
ground that tho proprietor has contra¬ 
vened the provisions of sub-S. 1, S. 10. 
If so understood, it is clear that the 
plaintiff has no right of appeal in the 
present case. Even if the subsection is 
to be understood as giving the plaintiff 
a right of appeal in all cases against the 
Divisional Officer's order it does not say 
that the aggrieved party has no right of 
suit. 

For the above reasons this second ap¬ 
peal fails and is dismissed with costs. 

r.R.s./v.B. Appca' dismissed. 
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AI uthukumarasivatnia Pillai and others 
—Plaintiffs—Appellants. 

v. 

R. S. Subbaraya Pillai and others — 
Defendants—Respondents. 

Second Appeals N 03 . 1105 to 1103 of 
1925, Decided on 9th September 1930, 
against decrees of Sub-Judge, Ramnad. 

(a) Hindu Law—Surrender by reversioner 
is valid if it is to person next in succes¬ 
sion. 

A reversioner can release or surrender his 
rights but the surrender or release to be valid 
must hive been executed to tho next in suc¬ 
cession. [P 507 C 2] 

(b) Hindu Law—Religious endowment— 
Alienation—Sale of office of trustee is in¬ 
valid if made to others except sole imme¬ 
diate heir. 

Sale of tho office of trustee for tho pecuniary 
advantage of the trustee is not valid iu law and 
in the absence of special usage tho alienation of 
a religious office would not be valid if made iu 
favour of any person other than tho sole imme¬ 
diate heir: 1 Mad.- 235 and 15 Mad. 183, Foil .; 6 
Bom. 293 and 51 I. C. 979, Ref. [P 508 C 2] 

(c) Civil P. C. (1908), O. 6, R. 17—New 
plea—Plaintiff cannot rely on title not alle- 
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ged in plaint but acquired during pendency 
of suit—Practice, subsequent events. 

In certain cases permission can be given to 
parties to cure formal defects in title and even 
to put forward new grounds of title, but whe¬ 
ther such permission should be granted or not 
would depend on the special circumstances of 
each c:\se. Plaintiffs cannot be allowed to roly 
on title not alleged in the plaint but subse¬ 
quently acquired during tho pendency of the 
suit, [P 503 G 1 ] 

(d) Specific Relief Act (1877), S. 42 — 
Declaratory 8 uit—Plaintiff alleging title to 
office — Trustee# preventing plaintiff from 
discharging duties — Actual possession in 
addition to injunction need not be asked. 

Whore trustees or their nominee are prevent¬ 
ing tho plaintiffs, who say that they are entit¬ 
led to the office, from discharging their duties 
it is not necessiry that actual possession should 
be asked for as a further reliof in addition to 
tho reliof of injunction or in the place ofit, 
for maintaining tho suit under S. 42: 28 Bom. 

6G7, Foil.: A. L. R. 1926 Mad. 164, Ref.; 42 Cal. 
214, not Foil. [P509 C2] 

(e) Specific Relief Act (1877),-S. 42—Un¬ 
settled condition among landlord* and te¬ 
nant i6 good ground for declaratory decree. 

Where tho parties to tho suit are scrambling 
for possession and the tenants are taking sides, 
some ryots recognizing one claimant as their 
landlord and some the other the case is eminent¬ 
ly one in whioh a declaratory decree is desirable 
to avoid multiplicity of suits and to obtain a 
decision once and for all which will secure 
peaceful possession of the properties, and there 
is nothing iu tho language of ths proviso to 
8 . 42 to prevent the Court from passing a dec¬ 
laratory decree in tho case: 15 Mad. 307; 25 
Mad. 786; 12 I. C. 518; 26 Cal. 11; A. I. R. 
1922 Cal. 8; 24 l. C. 678 and 55 I. C. 32, Ref.; 
15 Mad. 255, Dist. [P 510 C 1) 

(f) Limitation Act (1908), Art. 124 Suit 
claiming hereditary office—Article applica¬ 
ble is 124 and not Lim. Act (1908), Art, 120. 

In the case of a claim to a hereditary office, 
tho artiole applicable is 124 and not 120, When 
a claim falls within the provisions of a special 
article there is no room for the application of 
lho general article which is designed to meet 
oases for which no poriod is fixed by the Aot. 

[P 511 0 2] 

(g) Limitation Act (1908), Art. 124 Suit 
barred against holder of office—Successors 
in office also lose their rights. 

Where tho predecessor has allowed his rights 
to the hereditary office to get barrod by limita¬ 
tion, tho a e who are next in succession to him 
should also be deemed to have lost their rights: 
A.I.R. 1922 P.C. 123, Dist.; 23 Vad. 271. Foil ; 
24 Mad. 219 and 49 I. C. 393, Ref. [P 511 C 1] 

A. C. Sampath Aiyangar and T.R. Sri¬ 
nivasa Ayyar for Appellants. 

K. Krishnaswami Iyengar and boma- 

sundaram —for Respondents. 

Judgment.- S. A. Vo. 1405 o/ 1925. 
This second appeal is directed against 
the decree and judgment of the Subordi¬ 
nate Judge of Ramnad at Madura in 
A. S. No. 2 of 1922 whioh affirmed the 


decree of the District Muneif of Srivilli' 
puttur dismissing the plaintiff’s suit. 

The suit related to the office of Sri 
Pandaram in Vaidyanathasawmi temple, 
Srivilliputtur. The plaintiffs alleged thafe 
the office was held by one Veerappa 
Pillai’s family as a hereditary office, that 
they as members of that family are at 
present entitled to hold that office, that 
defendants 1 and 2 are trustees of the* 
temple and that defendants 3 to 6 are- 
obstructing them from holding office and 
receiving its emoluments. The suit was 
for a declaration of their right to hold’ 
the office and for an injunction directing, 
the defendants not to prevent the plain¬ 
tiffs from entering into the temple and 
performing ■ the duties attached' to it.. 
Various issues were raised in the case; 
but in this second appeal we are concern¬ 
ed only with the questions formulated 
by the Subordinate Judge as points 3, 4 
and 5 which are as follows: 

Point 3.—Whether a suit for a mere declara¬ 
tion and injunction without a prayer for posses¬ 
sion cannot be maintained. 

Point 4.—Whether the plaintiffs have got 
title to the office claimed. 

Point 5.—Whether the plaintiffs’ rights, if 
any, are barred by limitation. 

The lower appellate Court found thafc 
the office of Sri Pandaram was held by 
Veerappa’s family as a hereditary office 
and that a suit for a mere declaration- 
and injunction without a prayer for pos¬ 
session could be maintained; but it held 
that the plaintiffs have no present title 
to the office claimed and that their 
rights, if any, are barred by limitation- 
The appellants call into question the 
correctness of the decision on points 4 
and 5, while the respondents try to sus¬ 
tain the judgment also on the ground 
that a suit for a mere declaration and in¬ 
junction would not lie on which point th* 
learned Subordinate Judge, as stated be¬ 
fore, has found against him. A decision on 
any of these points, if it is adverse to the- 
plaintiffs, will entail a dismissal of this- 

eecond appeal# 

I shall first consider the question rai¬ 
sed as point 4 by the Subordinate Judge 
that is, whether the plaintiffs have got 
title to the office claimed. 

The following facts are not disputed: 
Ex. R, the genealogical tree will explain 
the relationship of the various members- 
of the family. The present plaintiffs are 
the sons of Vaidyalingam Pillai marked 
as defendant 7 in that table. Veerappa- 
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Pillai, the last holder of the office died 
in 1884, leaving his widow as his only 
heir. She carried on the duties with the 
help of one Audinarayana Pillai, her 
sisters daughter’s husband. She died in 
1895. As the trustees were nob satisfied 
with Audinarayana Pillai, he was dis¬ 
missed from the ollice in 1889 and when 
ho attempted to re-enter on his duties by 
force, the then trustee instituted a suit 
to recover possession of the suit proper¬ 
ties from him. In that suit O. S. No. 77 
of 1897 the Sub-Court of Xiunevelly 
gave a decree that: 

“ Upon the plaintiff's satisfying the Court in 
execution that a proper person with hereditary 
right has been appointed by the trustee of the 
plaint tomplo, with the 6\nciion of the Siva 
temple committee, to perform tho duties of Sri 
Panda ram and to have possession of the lands 
etc., the plaintiff as trustee of tho temple be 
put, with the assent of such a porson, iu posses¬ 
sion of the plaint lands." 

This decree was subsequently modified 
by the ( High Court by expunging the 
words with hereditary right ” and by 
substituting the words “ on behalf of 
such a person " in the place of the words 

with the assent of such a person.” 
The trustees by this decree acquired tho 
right of appointing tho Sri Pandaram 
ollice holder. In accordance with the 
decree of the High Court, tho trustees 
appointed one Muthukumara Gurukkal 
to the office of Sri Pandaram on 5th 
January 1900. He continued in office 
for over 18 years and was dismissed by 
the trustees on 19th November 1918, 
When Muthukumara Gurukkal was dis¬ 
charging the duties of the office the plain¬ 
tiff s paternal uncle, Umaiorupagam 
Pillai filed 0. S. No. 32 of 1905 for pos¬ 
session of the Sri Pandaram office and its 
emoluments; but that suit was ultimately 
dismissed by the Subordinate Judge on 
remand from the High Court, on the 
ground that Umaiorupagam Pillai could 
not maintain the suit inasmuch as one 
Arunachalam Pillai belonging to the 
family was living and he was the pro- 

by the High Court 8 ^ COnfirm0d 

insfcifcufced the present 
suit alleging that Arunachalam Pillai 

orally released his rights to the Sri Pan¬ 
daram office in their favour and that 
Muthukumara Gurkkual gave them pos¬ 
session of the keys of the office and of 
the properties attached to it. This oral 
release has been found against the plain¬ 


tiffs by both the lower Courts. In the 
course of the trial in the first Court, the 
plaintiffs succeeded in obtaining from 
Arunachalam Pillai a registered release 
deed dated 5th March 1919. This was 
not admitted in evidence by the first 
Court but was admitted by the appellate 
Court and marked as Ex. YY. Heliance 
is placed on this document to show that 
the plaintiffs have a present title to ins¬ 
titute this suit. The question is: (a) 
whether Ex. YY validly conveys Aruna- 
chala’s rights in favour of the plaintiffs 
and (b) if it does, how far this new title 
can be relied on by them in support of 
their claim, having regard to the fact 
that the title, i. e, the oral release, 
alleged in the plaint has been found 
against by the lower Courts. Though the 
plaintitfs belong to Yeerappa's family, 
admittedly Arunachala has superior right 
to the office as the preferential heir. 
Ex. Y Y after mentioning the previous 
history of the office recites that, as Aru¬ 
nachalam Pillai has received Rs. 1,000 
for his “ superior right ” in the office and 
as the plaintiffs are the heirs next to 
him in the order of succession and as 
they have obtained possession from Mu¬ 
thukumara Gurukkal, Arunachalam re¬ 
linquishes his rights and th it the plain¬ 
tiffs may enjoy them. The document is 
called a release deed. The law is well 
settled that a reversioner can surrender 
or release his rights but the surrender or 
release to be valid must have been exe-i 
cute 1 to the next in succession. 

In the present case, it is clear that 
during the lifetime of Umaiorupagam 
Pillai (plaintiff in O. S. No. 32 of 1905 
aleady referred to) the plaintiffs are 
not the next in succession to Aruna- 
chalam Pillai. This is conceded, Umaio¬ 
rupagam Pillai was living at the time 
of Ex. YY a9 he died only on 24th 
November 1922. If so, tho plaintiffs, not 
being the next reversioners to Aruna¬ 
chalam Pillai, can derive no title to in¬ 
stitute the present suit under Ex. YY; 
hut it is argued that Ex. YY, though it 
is called a release deed, ” must be 
deemed to be a conveyance and as such 
effect should be given to it. I cannot 
agree with tho contention that it is not a 
release deed, relinquishing the rights of 
Arunachalam Pillai. Ordinarily a 
release deed is executed in favour of the 
next reversioner. In Ex. YY, Aruna¬ 
chalam says one of the reasons for exa- 
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outing Ex, YY in favour of the plaintiffs 
is that they are the heirs next to him 
in the order of succession. Of course 
here he is obviously wrong because 
Umaiorupagam Pillai was living at that 
time and he was the next heir in succes¬ 
sion. But the statement that he is ex¬ 
ecuting the document in favour of the 
plaintiffs as they are the heirs next in 
succession to him shows what his inten¬ 
tion was when he executed the document. 
There can be no doubt that he must have 
thought that he was executing a release 
deed. 

Otherwise there was no reason for 
him to have alleged that he was exe¬ 
cuting the document as the plaintiffs 
are his next reversioners. In my opi¬ 
nion Ex. YY cannot be considered as 
anything else than an ordinary “ release 
deed.” However I shall deal with the 
argument that effect should be given to 
Ex. YY treating it as a conveyance. In 
my opinion this cannot be done. In the 
first place there is nothing to show that 
the consideration mentioned in it was 
paid by the plaintiffs to Arunachalam, 
-and further, if it is treated as a con¬ 
veyance, it will be invalid as it will 
amount to a conveyance or sale of the 
office of a trustee for consideration. It 
is argued that as the duties of the office 
are merely secular as found by the lower 
•Courts, such as keeping of the jewels, 
possession of the room containing 
vahanam and vyanjana arai, lighting, 
temple watch, gate watch, etc.,, the 
■office, though attached to the deity in 
the temple, has nothing religious about 
it and therefore there is nothing illegal 
in conveying it for consideration. The 
duties attached to the office may not, 
strictly speaking, be religious duties; but 
■there can be no doubt that the office 
holder of Sri Pandaram is a trustee. 
The office involves duties to be performed 
in the temple of Yaidyanathaswami 
with the right of enjoying the emolu¬ 
ments and properties attached to that 
office. The properties are described as 
devadayam properties endowed for the 
support of the temple. The grant was 
made by the Nawab of the Carnatio. The 
■fact that the properties were granted L to 
-the officeholder does not show that the 
properties are not trust properties. The 
officeholder who has to perform the 
duties attached to the office and who has 
4he right of enjoying the properties after 


meeting the expenses, etc., is clearly a 
trustee and the office of Sri Pandaram is 
the office of a trustee. The question is 
whether the sale of the office of a trustee 
for consideration is valid under the law. It 
has been held by the Judicial Committee 
in Baja Varmah Valia v. Ravi Varmah 
Kunhi Kutti (l) that the sale of the office 
of trustee for the pecuniary advantage 
of the trustee is not valid in law ; but it 
is argued that if the alienation is in 
favour of a member of the alienor’s 
family to which the office belongs heredi¬ 
tarily, then there can be no objection to 
the transfer. But the decisions of the 
Madras High Court do not support this 
general proposition. In Narayana v. 
Ranga (2) the view was expressed that) 
in the absence of special usage the 
alienation of a religious office would not 
be valid if made in favour of any person 
other than the sole immediate heir. In 
that case as it was found that the alienee 
was not the sole next heir of the alienor 
because he had three brothers, the 
alienation of the office was held in¬ 
valid. 

The decision in Mancharam v. Pran- 
sliankar (3) relied on by the appellants 
in support of the general proposi¬ 
tion is accepted by this Court as 
authority only for the view that a 
transfer to one next in the line of succes¬ 
sion may be held to be valid : see Rajam 
Bhattar v. Singarammal (4). As the 
plaintiffs in this case are not the immedi¬ 
ate heirs next in the line of succession to 
Arunachala the alienation in their favour 
cannot in any event be supported. In 
discussing the validity of the transfer, 

I have thus far assumed that Arunachala, 
the alienor, had at that time an existing 
right to release or transfer the rights of 
the office ; but if it is held, as has been 
done by the lower Courts, that his rights 
were barred at that time, that would be 
an additional ground to hold that Ex. YY 
could not convey any rights to the plain¬ 
tiffs as Arunachala had no rights at all 
to convey since his claim was barred by 
limitation at that time. This question 
will be considered as the last point in 
this judgment. Apart from this ground 
my conclusion is, for the reasons given 



• 2 ) 

3) 

(4) 


ri876] 1 Mad. 235=4 I. A. 76=3 Sar. 637 

(P.O.). . t 

[1892] 15 Mad. 183=2 M. L. J. 19. 

1881] 6 Bom. 298. 

1319] 51 I. 0. 979. 
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above, that Ex. YY cannot have legal 
effect either as a release or as a convey¬ 
ance. 

The next question is, assuming that 
Ex. YY oonfers a valid title on the plain¬ 
tiffs to the office of Sri Pandaram, how 
far it can be relied on in support of their 
title having regard to the fact that it was 
not relied on by them in the plaint and 
that it was obtained and filed only in the 
course of the suit. The title alleged by 
the plaintiffs in the plaint is an oral 
release in their favour, of his rights by 
Arunachalam. Since this has not been 
found to bo true by both the lower Courts 
it follows that they had no title at all 
to institute the suit. Can this initial 
defect of the want of title in the plaintiffs 
bo cured by the fact that they secured 
in their favour Ex. YY after the suit was 
filed ? In certain cases Courts have given 
permission to parties to cure formal 
defects in their alleged title and even to 
put forward new grounds-of title ; but 
whether such permission should be 
granted or not would depend upon the 
special circumstances of each case. 

I In the present case the contention was 
raised by the defendants in para. 21 of 
the written statement that the plaintiffs 
even if the office is hereditary in the 
family, have no titlo to institute the 
suit. It was pointed out in that para¬ 
graph that 

“tho plaintiffs could havo no right to main¬ 
tain the suit while Umaiorupagam Pillai, 
Muthukaruppa Pillai, and Arunachalam Pillai’ 
roforrod to in O. S. 32 of 1905, Tuticorin Sub- 
Court, aro alive.” 

As pointed out by the learned Subor¬ 
dinate Judge the point was explicitly 
raised in the written statement, and the 
plaintiffs after obtaining the release deed 
from Arunachalam Pillai could have put 
in an additional statement meeting these 
pleas and set themselves right ”. This 
they have not done. Arunaohalam and 
Umaiorupagam aro now dead ; but this 
oes not mean that the plaintiffs are the 
next heirs ; Muthukaruppa is alive and 

a i°vf Vl 01 ?’ ^ runac ^ a ia, Umaiorupagam 
and Muthukaruppa have left sons. This 

appears from the evidence. It will be a 

difficult question to decide who, amongst 

these persons including the plaintiffs, 

have present title to claim the office. 

Havmg regard to these facts I agree with 

; the Subordmate Judge that even if 

Ex. YY may be said to confer rights on 

ithe plaintiffs which would entitle them 


to institute tho suit it cannot be relied 
on by them in support of their title as 
it was obtained after the suit was filed. 
As in my view Ex. YY is a deed of re¬ 
lease and at that time the plaintiffs were 
not the next in succession to Aruna- 
chala, it does not confer any title on 
them and hence they havo no present 
title to institute this suit and the suit 
must therefore be dismissed. In this 
view the question just discussed does not 
really arise for consideration. 

The next question is whether a suit 
for a mere declaration and injunction 
without a prayer for possession of the 
office and of the properties attached to it 
can be maintained. The Subordinate 
Judge answered the question in the affir¬ 
mative in favour of the plaintiffs The 
respondents take objection to the deci¬ 
sion of the Subordinate Judge on this 
point. In the plaint the plaintiffs allege 
that they aro in possession of tho office 
as they havo obtained the keys from 
Muthukumara Gurukkal and that they 
are also in possession of the lands at¬ 
tached to the office. These were denied 
by the defendants. As regards the office 
it is clear that they are not discharging 
its duties. As a matter of fact they are 
not allowed to go to the office nor are 
they permitted to attend to its duties. 
The evidence in the case shows that they 
were asking permission from the trustees 
even as late as four days before the suit. 
If doing the duties of the office is the 
test of possession of the office : see 
Jalandhar Thakur v. Jharulc Das (5), 
it is clear that the plaintiffs in this case 
are not in possession of the office ; but 
in a case like this where the trustees and 
their nominee are preventing the plain¬ 
tiffs, who say that they are entitled to 
the office, from discharging their duties, 
is it necessary that actual possession 
should be asked for as a further relief 
in addition to the relief of injunction or 
in the place of it, for maintaining the 
suit under S. 42, Specific Relief Act ? 
The plaintiffs have asked for injunction 
against the trustees and the other defen¬ 
dants. In Kunj Bihari v. Keshavlal 
Hiralal (6) it was held that, in tho case 
of an office with reference to the title of 
which a declaration is asked for, a prayer 
for possession is unnecessary and a 
prayer for injunction will give all that! 

(5) [1915] 42 Cal. 244=24 I. G. 501. 

CG) [1904] 23 Bom. 5G7=G Bom. L.R. 4^5. 
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can also be obtained by a prayer for 
possession. This case has been ap¬ 
provingly referred to in Oovindaswami 
Pillai v. Ramanatlian Chettiar, A % I. 
1926 Madras 161. I think I must hold 
that the present case, having regard to 
the contentions raised, should be go¬ 
verned by the principle of the decision 
in Kunj Biliari v. Keshavlal Hiralal (6). 
If the plaintiffs succeed in getting the 
declaration of their title which they 
seek, then, it is clear that the relief by 
way of injunction preventing the defen¬ 
dants from interfering with the proper 
discharge of their duties will give them 
all that they want and a separate prayer 
for possession of the office thus becomes 
unnecessary. As regards possession of 
the lands it is true that the plaintiffs 
have not secured actual possession of any 
of the lands attached to the office ; but, 
as pointed out by the Subordinate Judge, 
many of the tenants have attorned to 
them while some of the tenants have at¬ 
torned to the trustees. Both the plain¬ 
tiffs and the trustees have been trying 
/to get lease deeds executed by the defen¬ 
dants in their favour. Where the parties 
to the suit are scrambling for possession 
and the tenants are taking sides, some 
ryots recognizing one claimant as their 
landlord and some the other, it has been 

held in this Court that the 

“case is ominently one in which a declara¬ 
tory decree is desirable to avoid multiplicity 
of suits and to obtain a decision once and for 
all which will secure peaceful possession of the 
properties”, 

'and that 

‘‘there is nothing in the language of the pro¬ 
viso to S. 42, Specifio Relief Act to prevent the 
Court from pissing a declaratory decree in the 
case : see Chinnamvial v. Varadrajulu (7)”. 

This case has been followed in this Court 
in Dampanaboyina Gangi v. Addala 
Ramasxcami (8) and Boyanapalli Venu- 
gopal Roto v. Vejikata Narasimha Rato 
(9). In this connexion attention may be 
drawn to the decisions in Nirmal 
Chunder Banerjee v. Mahomed Siddik (10) 
Joyanarain v. Srikant Roy (11), Maho- 
mmad Umar v. Nicab Din (12) and 
Labhu v. NatJm (13). The decision in 


(7) [1892] 15 Mad. 807. 

(8) [1902] 25 Mad. 73G=12 M.L.J. 103. 

(9 [1911] 12 I. O. 548. 

(10) [1899] 2G Oal. 11=25 I.A. 225—7 Sar. 883 

( 11 ) A^LR. 1922 Cal. 8=65 I. 0. 8. 

(12) [1914] 24 I. O. 678. 
i(18) [1920] 55 I. 0. 82. 
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Narayana v. Shankunni (14), relied on 
by the respondents is distinguishable as 
that was not a case of a scramble for pos¬ 
session at all. I think the Subordinate 
Judge is right in holding that having 
regard to the circumstances of the present 
case a suit for a mere declaration and in¬ 
junction without a prayer for possession 
can be maintained. 

The last question for decision is whe¬ 
ther the plaintiffs’ suit is barred by limi¬ 
tation. The answer to this question is 
not free from doubt; but after giving my 
best consideration to it I am inclined to 
agree with the views of the Courts below 
that the claim of the plaintiffs is barredi 
by limitation. The article of the Limi¬ 
tation Act applicable to the case is 
Art. 124. Under this article, for posses¬ 
sion of an hereditary office, time runs 
against the plaintiff from the time when 
the defendant takes possession of the 
office adversely to the plaintiff. In this 
case Arunachala, the predecessor of the 
plaintiffs, never claimed the office or 
exercised its rights. Audinarayana, who 
was doing the duties, was clearly a tres¬ 
passer and the trustees brought against 
him, as already noticed, O. S. No. 77 of 
1897, as a result of which they obtained 
the power to appoint a person to hold 
the office of Sri Pandaram. Such a 
power to appoint became an incident of 
the trusteeship by virtue cf the decree 
of the High Court. In the exercise of 
this power the then trustee appointed 
Muthu Gurukkal to the office. That he 
held the office adversely to the true 
claimant is clear from the fact that be 
pleaded adverse possession in the suit. 
instituted by Umaiorupagam Pillai, O. S. 
No. 32 of 1905, though the plea did not 
succeed as the office had not been then 
held for 12 years. Now 18 years have 
passed since Mutbukumara had taken 
possession of the office and his title to 
hold the office as the nominee of the 
trustee has become perfected by adverse 
possession or in other words the trustees, 
though they themselves cannot hold the 
office, through the exercise of the power 
of appointment vested in them by the 
decree adversely to the claimant, for the 
statutory period deprived the plaintiffs 
of their right to the office through their 
nominee Muthukumara Pillai. I can find 
nothing in Annasicami Pillai v. Rama - 


(14) [1892] 15 Mad. 255=2 M. L. J. 29. 
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krishna Mudaliar (15) inconsistent with 
this position of the trustees. The right 
•of holding the office being perfected by 
Muthukumara’s adverse possession for 
over 12 years, the next nominee, defen¬ 
dant 6, who though appointed tempor¬ 
arily, still continues to discharge the 
office, cannot be disturbed by the plain¬ 
tiffs. The decision of our High Court 
reported in K. Thathachariar v. Vcera - 
ziuami Mudali (16), which is a case very 
much like the present one, supports the 
above conclusion. In that case the 
question was whether the plaintiffs who 
according to the finding were at that 
time hereditary arohakas of the suit 
temple, but who had been out of posses¬ 
sion and enjoyment of that office for 
about 60 years, were barred under 
Art. 124, Him. Act, when they brought 
the suit against defendant 6 the archakas 
in possession and defendants 1 and 4, the 
-trustees of the temple by whom this 
arohaka and the preceding archakas for 
many years had been appointed. Archa- 
Icas like the holders of the Sri Pandarara 
•office m the present case, held their office 
by virtue of the power of appointment 
vested in the trustees. The High Court 
answered the.question in the affirmative. 

It may be noticed that the archaka then 
in office had been in possession of the 
office for less than 12 years but the High 
Court held that periods of possession of 
the previous archakas would enure to 
the advantage of the then archaka as it 
may bo said that each successive holder 
of the office claims from or through each 
other as in the case of successive holders 
of a stanom. This legal position may no 
longer be tenable having regard to the 
decision of the Privy Council reported in 
VuJj/a Varuthi v. Raluswami Ayyar (17), 
which says that in cases like these one 
holder does not claim through the other; 
but in our present case this difficulty 
does not arise as Muthukaruppa himself 
held the office adversely for over 12 

^ n t0 mak0 Up 41,9 n°°essary 

1-years there is no need to add the 
Arun dS l Of | th ?v° ffiC0 ° f SUC09s *ive holders. 

Aiunachala the predecessor of the pre- 
sent plaintiffs, having allowed his rights 
to the office to get barred by limitation 
those who are next in succession to him 
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should also be deemed to have lost their 
rights. Gnanaaimlanda Pandara San- 
nadhi v. Vein Pandaram (18) is an 
authority in support of this position. I 
hold therefore that the plaintiffs' suit is 
barred by limitation. Before I conclude 
I may mention that it was argued by 
Mr. Sampath Ayyangar that the article 
of the Limitation Act applicable to the 
case is the general Art. 120 and net 
Art. 124. This is a new argument urged 
for the first time here. Having regard 
to the relief claimed, i. e. the claim 'to a 
hereditary office, the article applicable is 
clearly Art. 121. When a case falls 
within the provisions of a special article 
of the Limitation Act there is no roomi 
for the application of the general article 
which is designed to meet cases for whioh 
no period of limitation is fixed by the 
Act. 

In the result the second appeal is dis¬ 
missed with costs. S. A. No 3 . 1406 to 
1-108 are also dismissed. 

• P-R-S./ K.n. A ppea la diamiaaed. 

(IS) [19001 23 Mad. 271=27 1. A. 09 =7 Sar" 
G71 (P. 0 ). 


(15) [1901] 24 Mad. 219=11 M. L J i 
'16 [1919] 49 I. C. 393. • 

17) A. I. R. 1922 P. G. 123=fi5 I. 0. 161 
I. A. 802=44 Mad. 881 (P. 0.). 
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Reilly and Anantakrishna Ayyar, JJ. 

( Tnuganti) Venkata Madhai'a Rao — 
Appellant. 

v. 

Garapati Narayanamurty and others 
Respondents. 

Appeal No. 238 of 1930, Decided on 
17th December 1930, against order of 

Sub-Judge, Ellore, D/- 19th September 
ji %) 

Civil P. c. (1908), S. 60 and O. 21, R. 94 — 

Auction sale not confirmed — Judgment- 

debtor retains interest and it can be attached 
or sold. 

Even after auction salo of property but before 
the confirmation of the salo, judgment-debtor 
retains interest in tbo property which can be 
attached or soJd : 55 I. C . 626. DistA. I. R. 

J? 2 , 1 498; A ‘ J * R - 19 ^1 157; 52 /. C. 

56J, Rtf. [P-512 G 1] 

Ch. Rayliava Rao with S. Raja Ram 
—for Appellant. 

V. Suryanarayana —for Respondents. 

Judgment. — One Sobhanadri Rao ob¬ 
tained a mortgage decree for sale against 
Ramayya (respondent 3 here), brought 
the mortgaged property to sale and be¬ 
came auction-purchaser. After the auc¬ 
tion hut before confirmation of the sale 
respondents 1 and 2 here brought a suit 
for money, O. S. 89 of 1928, against 
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Ramayya in the District Munsif’s Court 
and obtained an attachment before judg¬ 
ment of the same property in this suit on 
5th February 1928. On 6th February 
1928 Ramayya sold the property to 
Madhava Rao (appellant here) and on 
13th February 1928, having paid into 
Court what was necessary under O. 21, 
R. 89, Civil P. C., got the auction sale to 
Sobhanadri Rao cancelled. Madhava 
Rao then applied to the District Munsif 
for the raising of the attachment ob¬ 
tained by respondents 1 and 2, who by 
that time had got a decree in their suit 
but bad not applied for execution. The 
District Munsif held that their attach¬ 
ment w’as invalid and formally raised it. 
They then appealed to «the Subordinate 
Judge, who remanded the petition to the 
District Munsif. Madhava Rao now ap¬ 
peals against that order of remand. 

It is contended for Madhava Rao 
that no appeal lay to the Subordi¬ 
nate Judge against the District Munsif s 

order. Assuming, without deciding, tha 
to be so, this appears to us to be 
a matter in which we ought to interfere 
in revision by setting the District 
Munsif’s order aside on the principle of 
Sree Krishna Doss v. Chandook Chand (1) 
in order to prevent multiplicity of pro¬ 
ceedings. If after the auction sale to 
Sobhanadri Rao and before its cancella¬ 
tion Ramayya had any saleable interest 
in the property, then the attachment ob¬ 
tained by respondents 1 and 2, if pro¬ 
perly made, was valid, and Ramayya s 
subsequent sale to Madhava Rao °°nld 
have no effect against it. It is contended 
for Madhava Rao that Ramayya had no 
interest in the property at the date of his 
sale or at the date of the attachment, 
but that by virtue of S. 43, T. P. Act, 
after cancellation of the auction sale, 
Ramayya’s title having revived, Madhava 
Rao gets the full benefit of that. But 
the contention that Ramayya had no 
interest whatever in the property after 
the auction sale until its ojmcBlMion ap¬ 
pears to us unsound. Oldfieid, J., m 
\\j n rn<tinoerii Gyanagerji v. P. Partha- 
N nJhi AI.B- 1921 Mad. 498 and Sun - 

daramv- Mansa Mavuthar (2) went sq 
far as to regard the judgment-debtor as 

nreserving his full ownership in such cir¬ 
cumstances until the confirmation of the 

/il T1909T 92 Mad. 384=4 I. O. 509. 

$ A. I B. 1931 Mai 167=63 I. 0. 937=44 

Mad. 554 (F.B.). 


auction sale. In the latter case Kumara- 
swami Sastri, J., appears to have re¬ 
garded the judgment-debtor as retaining: 
an interest which could be conveyed. 
However Rr. 86 and 87, 0.21, Civil P. C.,. 
appear to indicate the meaning of the 
Code in this matter. If the auction-pur¬ 
chaser makes default in paying full pur¬ 
chase money, the property has to be sold 
again at hfs risk without re-attachment* 
In those circumstances it is the judg¬ 
ment-debtor’s interest which is sold, and 
that must be subsisting after the auction, 
and still subject to the attachment in 
cases in which attachment before sale ia 
necessary, though under S. 65, Civil P.C., 
if the auotion sale is confirmed, the auc¬ 
tion-purchaser’s title relates retrospec¬ 
tively to the date of the auction. In 
Venkataswami Naidu v. Quruswami Ay- 
yar (3), it was remarked that after the 
auction sale the judgment-debtor re¬ 
tained no interest which could be at¬ 
tached or sold, but we have ascertained 
from the records of that case that the 
sale had been confirmed. 

As in this case it is clear in our opi¬ 
nion that Madhava Rao’s purchase from 
Ramayya on 6th February 1928 gives him 
no ground for objecting to the attach¬ 
ment obtained by respondents 1 and 2 
on 5th February 1928, if the attachment 
was properly effected, we set the District 
Munsif’s order in C. M. P. 961 of 1928 
on his file aside and direct him to hear 
the petition on the remaining questions 
raised in accordance with the order ot 
the learned Subordinate Judge. We may 
remark that we are now adopting a 
course similar to that taken by Sadasiva 
Ayyar, J., in Chengalroya Chelti v. Ba- 

nhava Ramanuja Doss (4;. ^ . 

The costs in the District Munsif s Court 
will abide and follow the result. There 
will be no order as to costs here or in the 

Subordinate Judge’s Court. 

p.b.S./s.N, Order accordingly. 

(8) [1920] 55 I. C. 626. 

(4) [1919] 52 I. G. 569. 
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Jackson, J. 

S. Vijiaraghavalu Naidu —Petitioner. 

v. 

M. Rajamani Ayyar— Respondent. 
Civil Revn. Petn. No. 1505 of 1930, De¬ 
cided on 11th February 1931 , agains 
order of'Dist. Munsif, Poonamallee, VI- 
23rd September 1930. 
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Civil P. C. (1908), O. 13, Rr. 1 and 2—Re¬ 
fusal to receive documents six months late— 
No satisfactory explanation for delay—Refu¬ 
sal is proper. 

The rule is peremptory that a document on 
which a party intends to roly must bo produced 
at tho first hearing and R. 02 of the Civil Rules 
of Practice does not relievo a party of th it obli¬ 
gation. Thereforo a refusal to receive docu¬ 
ments that were six months lato, a dolay for 
which thero was no satisfactory explanation is 
proper : A. I. R. 1928 Mad. 51G, Rtf. 

(P 513 C 1] 

G. Lakshmanna and T. V. Srinivasan 
—for Petitioners. 

M. S. Venkatarama Ayyar —for Res¬ 
pondent. 

Judgment. This petition seems to 
have been admitted to soe whether the 
(learned District Munsif when he refused 
to receive documents that were six 
months late, a delay for which there was 
no satisfactory explanation infringed the 
precept of Ramaswami Ghettiar v. Tyaga- 
raja Pillai (l). It does not seem that 
Ramaswami Ckettiar • v. Tyagaraja Pillai 
(l) in any way modifies the law as laid 
down in 0. 13, Rr. 1 and 2, Civil P. C. 
The rule is peremptory that documents 
on which a party intends to rely must 
be produced at the first hearing and 
R. 62 of the Civil Rules of Practice does 
not relieve the party of that obligation. 

I am not prepared to hold that the 
learned District Munsif has erred. The 
petition is dismissed with costs. 

P.R.S./p.N. _ Revisio n dismissed. 

(1) A. I. R. 1928 Mad. 510=110 I. C. 10=51 
Mad. 472. 
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Madhavan Nair, J. 

Gangama Naik — Defendant—Appel¬ 
lant. 


v. 

N.L.V. R. Veerappa Chctti- Plain! 
—Respondent. 

. S°°on<l Appeals Nos. 1657 and 536 
1927, Decided on 21st November 19' 
against deoree of District Judge, Madui 
in Appea Suit No. 91 of 1923. 
of (,) Cml P - C ' (1908). O. 41, R. 22—Sco 

It is not ° p on t° respondent to havoadiu, 
ca od by the appellate Court rights or causes 
action which have been decided -inaiLVu’ 
tho trial Court and in respect of which heb 
filed no appeal or memorandum of obieotim 
A. I. R. 1927 Mad. 801 ; A.I.R 19 S 5 S 
Foil; 45 I. C. 232, not Foil! fP 51 ?V 

(b; Civil P.C (1908). O. 41, R. 33-In P r 
per case respondent who has not filed apL 

1931 M/65 Sc 66 


or objection can be allowed to argue that 
plaintiff s suit should be dismissed. 

The appellate Court in a proper case cm 
allow tho respondent, who has not filed an ap¬ 
peal or a memorandum of objections to ar^uo 
that the plaintiff’s suit should ho dismissed. 
Obviously this power will not be exercised bv 
Courts except on sufficient grounds. [P 518 C 2J 

(c) Transfer of Property Act (1882), S. 53 

Transfer set aside on ground of fraud — 
1 ransferee gets mortgage-money only and 
not money debts of transferor discharged bv 

him. 

Whon a transfer of immovable property is 
sot aside, on the ground that it was intended to 
defoat and delay tho creditors, the transferee is 
entitled to get credit only for the mortgago 
debt binding on the property that he may h t y 0 
discharged as part of the consideration for the 
document and not for tho mono}’ debts of the 
transferor discharged by him A. I R 1007 
Mad. 278 and 13 I. C. 950, Foil. [p 519 C 1 ] 

(d) Civil P.C. (1908), S. 2 (12)—Interest on 

mesne profits. 

No doubt ordinarily interest on mesne profits 
is to bo allowed, but such interest may be dis¬ 
allowed ou special-grounds. [P 520 G 2] 

K. V. Krishnaswami Ayyar and K. 
Sankara, Subba Ayyar —for Appellant. 

Watrap S. Snbramania Ayyar and T. 
D. Gopala Krishna Ayyar — for Respon¬ 
dent. 

Judgment. ~ (S. A. No. 1657 of 1927.) 
Defendant 1 is the appellant. This seoond 
appeal arises out of a suit to establish 
his title instituted by a defeated claimant 
in execution proceedings. 

The plaintiff obtained an ex parte de¬ 
cree against one Ramakrishna Naioken 
in O. S. No. 34 of 1915 on the file of the 

§ in respect of 

a promissory note dated 15th October 
1912 for Rs. 600. In execution of the 
decree the plaint properties were attach¬ 
ed on 16th August ly 15 and sold in 
Court auction and were purchased by tho 
plaintiff on 31st August 1917. When he 
tried to take possession of the proper¬ 
ties, he was obstructed by the defen¬ 
dants and hence the present suit was 
filed by him to establish his title. 

The judgment-debtor, Ramakrishna 
Naicken, had various dealings with dif¬ 
ferent persons. He had executed a mort¬ 
gage on 18th August 1909 for Rs. 5.000 
in favour of defendant l’s wife Subbam- 
mal. In 1911 various decrees were ob¬ 
tained against him and he was put in 
jail. At that time defendants 1 and 5 
agreed to help him to discharge his debts 
and in consequence, by June 1915 almost 
all hia debts were discharged. In re¬ 
compense for his services Ramakrishna 
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Naicken executed a sale deed of all his 
properties in favour of defendant 1 on 
14th December 1914 (see Ex. l). Defen¬ 
dant 1 resists the plaintiff’s suit on the 
strength of, this document. Generally 
stated, the other defendants derive their 
right to the properties from defendant 1. 

By April 1917 defendant 1 and Kama- 
krishna Naicken had quarrelled and so, 
on 12th April 1917 Ramakrishna Naicken 
instituted O. S. 52 of 1917 to-set aside 
Ex. I, the sale deed in favour of defen¬ 
dant 1, referred to above. The written 
statement in this suit was filed on 23rd 
August 1917. I may here mention that 
the Court sal9 of the suit properties in 
favour of the plaintiff was held on 31st 
August 1917, i. e. after the filing of the 
written statement in O.S. 52 of 1917. This 
fact is important in connexion with the 
plea of lis pendens urged by defendant 1 
to which reference will be made later. 
On 30th January 1918 the present plain¬ 
tiff, who had by that time purchased the 
plaint properties, desired to become a 
party plaintiff in O. S. 52 of 1917 filed by 
Ramakrishna Naicken. That applica¬ 
tion was opposed by Ramakrishna 
Naicken on the ground that the exparte 
decree obtained by the plaintiff was not 
a valid one and that he was intending 
to take proceedings to set aside that 
decree. While the application was 
pending^ on 10th January 1919 Ramakri¬ 
shna Naicken filed an application to 
withdraw the suit, O. S. 52 of 1917 
with liberty to bring a fresh suit. On 
Ramakrishna agreeing to pay the costs 
ordered by the Court within a prescribed 
time, be was given permission to with¬ 
draw the suit. But as he failed to com¬ 
ply with the Court’s order regarding 
costs, the suit was dismissed; and with 
it the plaintiff’s petition to be made a 
party was also dismissed. 

In the present suit the plaintiff stated 
at first that Ex. I, the sale deed to defen¬ 
dant 1, is a nominal and sham transac¬ 
tion. By I. A. 291 of 1921 he sought an 
amendment of the plaint to raise the 
question that the document, Ex. I, was 
bad under S. 53, T. P. Act, and this was 
allowed on 8th November 1921 and an 
additional issue was raised on 2nd Feb¬ 
ruary 1922. 

Various issues were raised in the case. 
Three of the important issues wore : 

Issue 1.—“Whether the sale in favour of de¬ 
fondant 1 is sham and colourable ?” 
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Issue 8. ‘ Whether the execution sale in fa¬ 

vour of plaintiff is true and even if true, is 
affected bv lis pendens ?” 

Issue 12. Whether the sale deed to defen¬ 
dant was executed to defeat, delay or defraud 
the creditors of Ramakrishna Naicken ?" 

On issue 1 the Subordinate Judge 
found in favour of defendant 1. 
On issues 8 and 12 he found in favour 
of the plaintiff. In the result, the plain¬ 
tiff obtained a decree and was granted 
possession of the suit properties but 
subject to the condition that he should 
take possession only after paying Rs. 
17,644-12-0 which the learned Judge 
found to have been the consideration 
paid under Ex. I and independently, for 
the discharge of certain decrees against 
'Ramakrishna Naicken. 

No appeal was filed by defendant 1, 
the present appellant, against the above 
decree, nor did he call into question the 
finding that Ex. I is a transaction to be 
avoided as coming under S. 53, T. P. 
Act; but the plaintiff-respondent filed an 
appeal stating that as Ex. I is found to 
fall within the scope of S. 53, T. P. 
Act, he should not -have been asked to 
pay any part of the consideration said to 
have been paid under that document and 
towards the decrees obtained against it3 
executant, Ramakrishna Naicken. In 
appeal the learned District Judge modi¬ 
fied the decree of the Subordinate Judge 
to the extent indicated in his decree. 

Against this decree of the District 
Judge the plaintiff has filed S. A. 536 of 
1927 urging that the decision of the 
lower appellate Court in so far as it is 
against the appellant is contrary to law. 

Against the same decree defendant 1 
has filed S. A. 1657 of 1927 urging that 
the lower appellate Court should not 
have interfered with pho original 
Court’s decree, for the reason that the 
plaintiff’s suit should have been dis¬ 
missed on the ground that his purchase 
was affected by lis pendens and for other 
reasons and stating that, though he had 
not filed an appeal against the original 
Court’s decree, he is entitled under 
0. 41, R- 22, Civil P. C. t to support it 
before the appellate Court by urging the 
aforesaid contention; and that the lower 
appellate Court was wrong in not hav¬ 
ing allowed him to raise that plea. 

I shall first take up S. A. 1657 of 1927 
filed by defendant 1 inasmuch as if he 
succeeds in his second appeal the result 
will be that the plaintiff will have to be 
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content with the first Court’s decree in 
whioh case, it will be unnecessary to 
proceed with his second appeal 536 of 
1927. But before discussing the main 
question raised in the second appeal I 
shall first deal with the question whe¬ 
ther the memo of cross objections filed 
by the appellant' impugning the valid¬ 
ity of the decree passed by the first 
Court was rightly disallowed by the 
lower Court and whether the plaintiff’s 
suit should have 'been dismissed on the 
ground of lis pendens. 

I have no doubt that the memo of 
objections was rightly dismissed by the 
lower Court. As already stated the ap¬ 
pellant did not prefer any appeal 
against the decree of the first Court nor 
did he file any memo.of objections to the 
appeal filed by the respondent. In the 
affidavit filed in support of the petition 
for permission to file the memo, of ob¬ 
jections, the appellant’s vakil stated 
that 

“he was allowed to argue that some of the find¬ 
ings in favour of tho appellant could not bo 
supported.” 

but this statement was contradicted in 
the affidavit filed by the pleader who ap¬ 
peared for the respondent. No refer¬ 
ence to these points appears in the judg¬ 
ment of the appellate Judge, Mr. Bards- 
well, which distinctly states that no 
appeal was filed by the present appel¬ 
lant against the decree of the lower 
Court. It appears to me that the appel¬ 
lant discovered his mistake only after 
the appeal was after full hearing re¬ 
mitted to the lower Court for findings 
on the question of mesne profits and 
then he filed his application for permis¬ 
sion to file a memo of objections under 
S. 151, Civil P. C., on 26th March 
1924, that is after the hearing of the ap¬ 
peal on 29th January 192:4 and the order 
calling for findings on 21st February 
1924. The finding was due by 1st July 
1924. This petition was posted for hear¬ 
ing after notice to the other side along 
with the appeal which had been posted 
to 3rd July 1924. After various ad¬ 
journments the petition was dismissed 
on 23rd October 1925 by the then Dis¬ 
trict Judge (now Beilly, J.) by the fol¬ 
lowing order: 

“This memo, of objections was presented Ion" 
out of tirno and cannot be accepted. The peti° 
tion is dismissed.” e 

After thi3 the defendant-appellant 
sought to raise the points covered by his 
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memo, before Mr. Burn, the District 
Judge who finally disposed of the appeal 
but was again dsallowed from doing so. 
I am of opinion that the memo, of ob¬ 
jections sought to be filed was rightly- 
disallowed by the lower Court as being 
long out of time. 

The next question is whether the 
plaintiff s suit should have been dis¬ 
missed by the learned Subordinate Judge 
on the ground of lis pendens, i. e. on the 
ground that his purchase of the suit pro¬ 
perties was made on 31st August 1917 
after the institution of O. S. 52 of 1917 
Ramakrishna Naicken in which the 
written statement was filed by the pre¬ 
sent defendant 1 on 23rd August 1917. 
It will be remembered that that suit was 
ultimately dismissed owing to the 
failure on the part of Ramakrishna to 
pay the costs ordered bv the Court. The 
learned Subordinate Judge held that the 
doctrine of lis pendens does not apply as 
the suit properties had been already 
attached by the respondent: and that 
though he no doubt “is a person who 
derived the right, title and interest- f 
Ramakrishna" his right to question the 
alienation and to avoid it is an indepen¬ 
dent right. This reasoning is contested 
by Mr. Krishnaswami Ayyar on various 
grounds. Having regard to the decision 
in Motilal v. Karrabuldin (l) and the 
fact that the respondent is not entitled 
to get possession except through his right 
by the purchase of the properties at the 
Court auction the decision of the learned 
Subordinate Judge seem to be open to 
question, but in the view that I am pre¬ 
pared to take on the main question 

“ whether the appellant is entitled to argue 
this question at all under O. 41, R. 22.” 

I do not think it is necessary to deal 
with in detail the arguments and the 
counter-arguments addressed to me on 
this point. For the purpose of this second 
appeal, I am prepared to assume that the 
execution sale in favour of the respon¬ 
dent is affected by- lis pendens and that 
the learned Subordinate Judge should 
have dismissed his suit on that ground; 
but the question is — and this is the main 
question in this second appeal—whether 
the appellant who has not filed any ap¬ 
peal against ■ tho decree passed against 
him by the first Court and has also nob 
filed any memo of objections in the 

(1) [1898] 25 Cal. 179=24 I. A. -170=7 Sar. 

222 (P.C.). . 


(Madhavan Nair, J.) 
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appeal filed by the respondent, can be 
allowed to support the decree and insist 
that it should not be interfered with by 
the appellate Court urging the conten¬ 
tion that the first Court was wrong in 
passing the decree against him. 

It is clear that if the appellant’s con¬ 
tention that the execution sale is vitiated 
by lis pendens is uphold, the learned 
Subordinate Judge was wrong in passing 
any decree at all against the appellant; 
he should have dismissed the suit in toto. 
The appellant by preferring an appeal 
against the decree of the Subordinate 
Judge urging this contention would have 
succeeded and got the decree set aside; 
but he did not file any appeal nor did he 
file any memorandum of objections, as 
already stated, impugning the validity of 
the adjudication made against him oh 
those various points decided against him 
by the first Court. It is urged that he 
did not want to get the decree set aside 
by preferring an appeal as he was quite 
content to . accept the decree that was 
passed against him and that he was en¬ 
titled to urge the present plea at the 
time of the hearing of the appeal prefer¬ 
red by the respondent in the lower ap¬ 
pellate Court. “ Can he do so ?” is the 
question which I have to decide. Reli¬ 
ance is placed on 0. 41, R. 22, Civil P.C., 
in support of the appellant’s contention. 
That order states that 

“ any respondent though ho may not have ap¬ 
pealed from any part of the decree, may not 
only support the decree on any of the grounds 
decided against him in the Court below but 
take any cross-objection to the decree which he 

could have taken by way of appeal. 

(The italics are mine).” 

In this case we are not concerned with 
any cross-objections by the appellants, 
whether he is entitled to file any cross¬ 
objections or not, he did not file any such 
objections in time and when he asked 
for permission to file them at a late 
stage in the appeal the permission was 
rightly refused. In my opinion the words 
of O. 41, R. 22, Civil P. C., do not sup¬ 
port the appellant’s contention. Though 
a respondent may not have appealed 
from any part of the decree he is given 
permission under the provisions of this 
order to urge the points decided against 
him in the Court below in supporting the 
decree of the lower Court. The words 
used are " support the decree ” and not 
“ attack the deoree.” A contention that 
a ground on which the lower Court has 


decided against the respondent should 
have been decided in bis favour and 
therefore the lower Court should not 
have passed the decree under appeal is 
in my opinion not a ground which sup¬ 
ports the decree but is one which attacks 
the decree and therefore cannot be urged 
by the respondent under this order. In 
support of the lower Court’s decree the 
only grounds decided against him by the 
lower Court which can be urged by a 
respondent without tiling an appeal 
against the lower Court’s decree are 
those which will support the decree of 
the lower Court and not render that dec¬ 
ree invalid. If the contention of the res¬ 
pondent is accepted, then it means that 
though he has not filed an appeal or a 
memo of objections, he is to be allowed 
to have the benefit of the same indirectly 
which I think is not permissible under 
the provisions of O. 41, R. 22, Civil P. C. 
If the Court disagrees with the opinion 
of the lower Court on the point in ques¬ 
tion, how can the Court doing so allow 
the lower Court’s decree to stand with¬ 
out setting it aside ? The result will be 
as pointed out in Kishan Kishore v. Din 
Muhammad, A. I. R. 1929 Lah. 684, to 
which I shall presently refer that 

“ without any appeal or cross-objections we will 
have to set aside a decree which has been passed 
in the plaintiffs’ favour which is not permis¬ 
sible.” 

The appellant’s contention is support¬ 
ed by a decision of the Punjab Chief 
Court reported in Maliammad Ali v. Pa- 
rama Nand (2). The argument that the 
respondent who has not filed any appeal 
against the lower Court’s decree or, 
lodged a memorandum of objections 
should not be allowed to urge a conten¬ 
tion impugning the validity of the decree 
was thus met by the learned Juges of the 
Punjab Chief Court in Muhammad Alt v. 
Parama Nand (2): 

“ But wo fail to soo why a party who is con¬ 
tent to accept the lower Court’s decision should 
not resist an appeal from that decision on the 
ground that the decree errs in favour of the ap¬ 
pellant. The respondent not having appealed 
nor filed any cross-objections, cannot ask that 
the decree should be altered in his favour but 
surely he is entitled to urge that, if he can 
show that the decree errs in favour of the appel¬ 
lant, it should not be disturbed.” 

With all deference to the learned 
Jndges I may observe that the words of 
O. 41, R. 22, Civil P. C., have not been 
considered by them in this judgment and 
I am not inclined to accept their view . 

(2) [1918] 45 I. C. 232. 
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This decision has not been followed in 
this Court and has been dissented from 
in the Lahore High Court in A.I.R. 1929 
Lah. 684 at p. 686. With respect to a simi¬ 
lar contention urged before them rely¬ 
ing strongly on the decision of the Punjab 
Chief Court, the learned Judges of the 
Lahore High Court made the following 
observations. 

“Wo should have thought that the matter was 
so obvious that uo elaborate discussion thereof 
was necessary. But the learned counsel relies 
particularly on Muhammad Ali v. Paramo, (2), 
a judgment of a Division Bench of the Chief 
Court of the Punjab. That judgmcut might 
afford some support to the respondent's con¬ 
tention but it was dissonted from in Sri 
Rang a Thathachariar v. Srinivasa Thatha¬ 
chariar (3).” 

Then stating that perhaps the facts of 
the Punjab case are distinguishable from 
the facts of the case before them they 
stated, 

“In any case, we are not prepared to hold that 
the case is a clear authority in favour of tno 
respondent’s contention.” 

In Sri Ranga Thathachariar v. Srini¬ 
vasa Thathachariar (3), this Court, after 
referring to Muhammad Ali v. Parama (2) 
expressed the opinion that under the rule 
(O. 41, R. 22) 

"‘it is not open to respondent to have adjudi¬ 
cated by the appellate Court rights or causes of 
action which have been decided against him in 
the Court below and in respect of which he has 
filed no appeal or memorandum of objections.” 

In this connexion attention may 
also be drawn to the decision in Pichai 
Ronar v. Narasimha llama Iyer (4), 
which also supports the principle con¬ 
tended for by the respondent though it 
is not a decision under O. 41, R. 22. An 
argument similar to the present one was 
considered and overruled by the Calcutta 
High Court in Shailcsh Chandra v. 
Bechai (5). That was an appeal by the 
plaintiff and arose out of a suit for the 
enforcement of a mortgage by sale of the 
mortgaged properties. The mortgage was 
executed by defendant 1 in favour of the 
assignor of the plaintiff. Defendants 2 
to 28 were impleaded as having acquired 
some interest in different portions of the 
mortgaged property subsequent to the 
mortgage. The Subordinate Judge passed 

% dQ ao e , Q Jn fav0ur of fche plaintiff for 
Rs. 381-0-6 calculating the interest on 
the principal at the rate of 14 annas per 
cent, against all the defendants. The 

(3) A.I.R. 1927 Mad. 801=104 1.07^172 = 50 
Mad. 8G6. 

(4) A.I.R. 1930 Mad. 471=125 I.C. 247 

(oj A.I.R. 1925 Cal. 94=84 I.C. 124."* 
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plaintiff preferred the appeal against 
this decree raising various grounds to 
which it is not necessary to refer in this 
connexion. The defendants did not prefer 
any appeal nor did they file any memo¬ 
randum of cross-objections but in support 
of the decree they argued that the frame 
of the suit was in contravention of O. 34, 
R. I, Civil P. C., and that the suit should 
have been on that ground dismissed by 
the first Court. This argument was 
based on the allegation in the written 
state nent that defendant 8 has cosharers 
who have not been made parties. This 
question was raised in issue 3 in the 
Court below and decided against the 
defendants. Though they did not file 
any appeal against the decree of the 
lower Court or lodge any cross-objections, 
they sought to argue the point under 
O. 41, R. 22, by way of supporting the 
decree of the lower Court. The learned 
Judges answered the argumet thus: 

‘‘No cross-objection wns filed by the respon¬ 
dents jo this Court under O. 41, R. 22 of the 
Code, and it is not therefore open to them to 
take thit ground as it is not one in support of 
the decree made, but which, if sustained, would 
render the decree invalid.” 

Then they stated that as defendant 8 
represented the interest of his cosharers 
the decree cannot therefore be reversed 
on that ground’’ meaning thereby that 
the argument that the suit should have 
been dismissed on the ground urged was 
untenable even if the defendants were 
permitted to raise it. I do not think 
Mr. Krishnaswami Ayyar’s contention 
that the sentence in the judgment “the 
decree cannot therefore be reversed on 
that ground” should be interpreted as 
meaning that the learned Judges refused 
to allow the defendants to raise the con¬ 
tention based on O. 34, R. 1, Civil P. C., 
because the defendants actually wanted 
to get a reversal of the appeal in their 
favour urging that ground, can be accep¬ 
ted. The learned Judges have clearly 
explained the reason for disallowing the 
defendants to raise the contention on the 
extraot quoted above. In further sup¬ 
port of his argument Mr. Krishnaswami 
Iyer invited my attention to O. 58, R. 6, 
of the English Rules of Practice which 
ho says corresponds to O. 41, R. 22, but 
the language of the statute is totally 
different from the language of the rule 
referred to; and further, the respon¬ 
dent’s learned advocate contends that, 
even according to the English statute 
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and the decisions thereunder he would 
be able to show that the appellant would 
be clearly precluded from raising his con¬ 
tention. As the terms of 0. 41, R. 22, 
are clear, and as the decisions of this 
and other Courts interpret those terms 
in the way I have indicated, I do not 
think any useful purpose will be served 
by a consideration of O. 58, R. G of the 
English Rules of Practice in relation to 
the present argument. 

The appellant's argument has no autho¬ 
rity to support it except the decision in 
Muhammad Ali v. Parama (2) which, as 
I have pointed out, has not been followed 
by this Court and other Courts and is 
clearly not warranted by the terms of 

O. 41, R. 22, Civil P. C. 

In the result, I must disallow this 
argument of the appellant. The second 
appeal will be posted for argument with 
respect to ground No. 10 raised in the 

memo of second appeal. 

[The said Second Appeal No. 1657 of 
1927 and Second Appeal No. 586 of 
1927 again coming on for hearing on 
Tuesday, the 18th day of November 1930 
and having stood over for consideration 
till this day, the Court delivered the 

following:] . ’ 

Judgment.—Before arguing the point 

raised in ground No. 10 Mr. Krishna- 
swami Iyer argues that, as it was open 
to the lower appellate Court under O. 41, 
R. 33: see Ramasivavii Ayyangar v. 
Official Receiver (G), to allow the res¬ 
pondent before it to argue that the plain¬ 
tiff’s suit should be dismissed though he 
may not have filed an appeal against the 
decree of the first Court or a memorandum 
of objections in the appeal filed by the 
plaintiff, I should now remand the entire 
case to the lower appellate Court for 
consideration as to whether it would 
exercise the discretion vested in it by 
O. 41, R. 33, in favour of the present 
appellant (respondent) before it. The re¬ 
cords of the case clearly show—and this 
is not very seriously disputed that this 
point was not raised before the District 
Judge either at the time of the argument 
before the remand order made by him 
or in the memorandum of objections 
which was filed long out of time. No 
doubt it was stated in the memorandum 
of objections that the plaintiffs suit 
should have been dismissed. This was 
with reference to the argumen tunder 
(6) AJ.R. 192G Mad. 672=94 I.O. 535. 


O. 41, R. 22, which I have already dealt 
with in my judgment dated 22nd October 
1930. It is now stated that, as the 
memorandum of objections has been put 
in under S. 151, Civil P. C., it must be 
deemed that this aspect of the argument 
also comes under it. This is clearly an 
afterthought. However the point was 
not raised before me on the last occasion. 
It comes for consideration for the first 
time only now. This by itself is a suffi¬ 
cient ground for refusing the appellant 
permission to raise the point at .this 
stage of the case. However I shall con¬ 
sider the argument on its merits. 

It is true, as held in Ramaswami 
Ayyangar v. Official Receiver (6), thatl 
the appellate Court, in a proper case, can 
allow the respondent who has not filed 
an appeal or a memorandum of objections 
to argue that the plaintiff’s suit should 
be dismissed. Obviously this power will 
not be exercised by Courts except on 
sufficient grounds. In Ramaswami Ayyan- 
gar v. Official Receiver (6) the appellate 
Court exercised its discretion in favour of 
the respondent because the decision, in 
which reliance was placed to show that 
the decision on which the first Court 
based its judgment was overruled, was 
passed by the High Court only after the 
appeal was filed. It was therefore 
thought by the appellate Court that the 
oase was a proper one in which the 
discretion vested in it under O. 41, R. 33 
should be exercised in favour of the res¬ 
pondent. But no such consideration 
arises in the present case. The Full 
Bench judgment, Ramaswami Ayyangar 
v. Official Receiver (6) reported recently 
did not in any way alter the law. It 
interpreted the scope of the power vested 
in the appellate Court under O. 41, R. 
33. There was no prior decision in this 
Court saying that the appellate Court 
has no such power. The appellant had 
therefore no justification for not raising 
the point before the learned Judge. Apart 
from this, I do not think the circum¬ 
stances of the case are such as would 
justify the exercise of the Court’s discre¬ 
tion in the appellant’s favour. He is a 
party to the document Ex. 1 which was 
intended to defeat or delay the creditors. 

It has been found that various false re¬ 
ceipts some of them ante-dated have been 
filed to prove the payments made by the 
appellant. If he wanted to attack the 
lower Court’s decree which clearly held 
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that Em. 1 is a document intended to de¬ 
feat and delay the creditors, he should 
have filed an appeal against it. This he 
failed to do and no adequate reason is 
assigned for this omission. The assertion 
that the appellant was content to allow 
the first Court's decree to stand aa it 
was, though the plaintiff’s suit ought to 
have been dismissed is not, having regard 
to the circumstances of the case, a suffi¬ 
cient explanation for not filing an appeal 
against the first Court’s judgment. For 
these reasons I must reject the plea urged 
on bohalf of the appellant with reference 
to O. 41, R. 33. 

Nov/ coming to ground No. 10 the Dis¬ 
trict Judge has held that it is obligatory 
on the part of the respondent,'that is the 
plaintiff, to pay the appellant only the 
amount including interest which was due 
to the mortgagee under Ex. 2 and that it 
is not necessary that he should pay the 
various other payments that have been 
made by the appellant on behalf of Rama- 
krishna Naicken. Mr. Krishnaswami 
Iyer argued that the learned District 
Judge should have held that the respon¬ 
dent should pay him the other amounts 
aho or at least the amount of Rs. 3,250 
paid by him to release the property pur¬ 
chased by the respondent from attach¬ 


ment in execution of O. S. No. 449 of 191 
and 0. S. No. 201 of 1914. He also argue 
that the calculation of the District Judg 
with respect to the amount due on th 
mortgage is wrong. This latter objectio; 
is not covered by ground No. 10 and fur 
ther, I find from the memoranda filed ii 
the lower Court by the respondent’s plea 
der that the calculation is correct. Th 
only question therefore is whether thi 
District Judge should have allowed in hi 
favour payments amounting to Rs. 6,47( 
made by the appellant in discharge o 
Rarnakrishna Naicken’s various debts. 

It has been held in a series of decision: 
m this Court : see Viswanalha Reddi v 

,l a J% lk V a Beddi S - A - -Ho 97< 
. n • 49 of 1925 and Subroya Goundar 
v Peruma Cheltiar (8), that when „ 
ansfer of immovable property is sel 

to rLTf hG 8 /°S n , d that ifc was Sendee 
to defeat and delay (he creditors, the 

transfeiee is entitled to get credit onl 

for the mortgage debt binding on the 
iPioperty that he may have discharged as 
par^of the consideration for the docu- 

(7) A.I.R. 1027 Mad. 278=99 I 0 709 

(8) [1918] 43I.C. 956. 


ment and not for the money debts of the 
transferor discharged by him. Tn this 
case, as already observed, the rnortgago 
amount due under Ex. 2 lias been allowed 
in favour of the appellant. Following 
the decisions which 1 have just referred 
to, I hold that the learned District Judge 
was right in disallowing the various other 
amounts claimed by him. With respect 
to the sum of Rs. 3,250 a special argu¬ 
ment has been advanced. It was argued 
that this amount should be treated sepa¬ 
rately because it was paid to reflease the 
suit property from the existing attach¬ 
ment. An attachment does not create 
any charge on the property and therefore 
there is no justification in according to 
this amount the same consideration that 
was given to the amount under Ex. 3, 
and further, the payment of this amount 
is not described as one of the consider¬ 
ations in Ex. 1. 

It is next argued that the learned Dis¬ 
trict Judge should have allowed interest 
on the mortgage amount, Rs. 6,113-8-0 
found duo to the appellant from 14th 
December 1914, the date of Ex. 1 up to 
30th December 1917, the date of the 
symbolical delivery of possession to the 
plaintiff, and reliance is placed in sup¬ 
port of this contention on Pichaihonar v. 
Narasimha Rama Tyer (i) I do not think 
that the general principle laid down in 
this decision can be applied to the pre¬ 
sent case having regard to the terms of 
Ex. 1. Under it, it is assumed that the 
mortgage debt under Ex. 2 has been 
discharged by that time. The appellant 
is therefore entitled to get only the 
amount of the mortgage and the interest 
up to that date. If he is allowed interest 
up to 30th December 1917 it will involve 
the assumption that the mortgage re¬ 
mained undischarged up till that date 
which will be contrary to the terms of 
Ex. 1. I think it is on this basis that 
the lower Courts have proceeded in find¬ 
ing what is the amount due to the appel¬ 
lant with respect to the discharge of Ex. 

2. Having regard to the facts of this 
case, I would hold that the lower Court 
was not wrong in not awarding interest 
in favour of the appellant on the amount 
found duo to him under the mor^a^e 
Ex. 2. 

No other points were argued before me 
in connexion with this second appeal. 
For the reasons given above, 'this second 
appeal is dismissed with costs. 
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5. A. No. 53G of 1927—The plaintiff 
is the appellant. This second appeal 
is connected with the other second ap¬ 
peal just disposed of, both arising out of 
the same original suit filed bv the plain¬ 
tiff, i. e. O. S. No. 27 of 1920. The facts 
of the case have been mentioned in the 
judgment in the other S. A. No. 1657 of 
1927. 

The questions for decision in this 
second appeal are simple ones and relate 
to costs” “interest” and “mesne profits” 
awarded by the lower Court. The lower 
appellate Court awarded proportionate 
costs to the appellant since he was only 

part successful” in the appeal. It is 
argued that he should have been awarded 
a sum of Rs. 444-11-0 by way of addi¬ 
tional costs. This sum is calculated ap¬ 
parently with reference to the amount of 
the mortgage Ex. 2 discharged by defen¬ 
dant 1. It must be noticed that this sum 
was also included in the appeal filed by 
the plaintiff, the present appellant, to 
the lower appellate Court. It is argued 
that if an endorsement by the mortgagee 
regarding the discharge of the mortgage 
had been filed in the first Court, this sum 
would not have been included in the ap¬ 
peal. I have no doubt that all these 
considerations must have been present 
in the mind of the learned District Judge 
when he passed his order, relating to 
costs. Courts have a very wide discre¬ 
tion in making orders as to costs. In this 
case the learned Judge has given his 
reason for ordering only proportionate 
costs for the appellant. I cannot find 
any ground for interfering with the order 
as to costs made by him. In the first 
Court the learned Judge did not make 
any order as to costs ‘considering the 
circumstances of the case.” It is argued 
that the plaintiff should have been 
awarded his costs in the first Court. 
What I have said already regarding the 
order of costs made by the District Judge 
applies in this case also. 

The next argument relates to the 
award of interest at 15 per cent for the 
amount due under the mortgage. It is 
argued that the appellate Court should 
have decreed interest only at the primary 
rate, of 14 annas per mensem and not at 
the rate of 15 per cent. Under the docu¬ 
ment, Ex. 2, the interest at 15 per cent 
becomes payable if the principal is not 
paid in five years. When the amount 
was not paid within the stipulated time 


the condition for the enforcement of the 
15 per cent interest came into existence 
and I think the lower Court was right in 
awarding interest at that rate. I do not 
consider the rate to be penal. 

It is then argued that interest should 
have been calculated not on Rs. 6,113-8-0 
found due under the mortgage together 
with interest, but only on the principal 
sum of Rs. 5,000. Having regard to the 
faot that interest was not paid at the end 
of each year, I think on a proper con¬ 
struction of the terms of the document 
the decision of the learned Judge that in¬ 
terest should be calculated on Rs.6,113-8-0 
cannot be said to be wrong. 

The next question to be dealt with re¬ 
lates to the rate of the mesne profits 
allowed by the lower Court. Both the 
Courts have come to the same conclusion 
regarding the rate. This is a pure ques¬ 
tion of fact. It is argued that interest 
on mesne profits should have been allowed 
in favour of the appellant and that the 
lower Court was wrong in not allowing it 
having regard to S. 2 (12), Civil P. C. No 
doubt, ordinarily the appellant would be 
entitled to interest on mesne profits but 
such interest may be disallowed on special 
grounds. In this case (see para. 6 of his 
judgment) the learned Judge has given 
sufficient reasons to show why the appel¬ 
lant should not be given such interest 
and I cannot therefore interfere with his 
order. 

No other points were argued before me 
in this second appeal. In the result, this 
second appeal fails and is dismissed with 
costs. 

P.R.S./v.S. Appeals dismissed . 
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‘{Appu L. Bm.) LakshmananChctti and 

another —Appellants. 

v. 

Union Board of Devalcottai— Respon¬ 
dent. 

Civil Revn. Petn. No. 1207 of 1927, 
and Second Appeal No. 2009 of 1927, De¬ 
cided on 4th February 1931, against de¬ 
cree of Sub-Judge, Devakottai, in Appeal 
Suit No. 36 of 1926. 

Madras Local Boards Act (1920), S. 225— 

S. 225 applies only to suits for compensation 
and damages. 

Section 225 applies only to suits for compen¬ 
sation and for damages. 

A suit for a refund of a professional tax that 
was illegally levied cannot be described as a suit 
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for compensation aud for damages and it can¬ 
not t lerefore he said that it is not maintain¬ 
able for want of notico prescribed under S. 225* 
A. I. R 1930 All 365, not Foil.; 16 Mad. 296; 
16 Mad. 317; 16 Mad. 474; 32 Mad. 371, Rtl. 
on.; A. T. R. 1926 Mad. 235; 28 I. G. 45; A.I.R. 
1926 Mad. 152, Rtf.; A. I. R. 1929 Mad. 409, 
Expl.; A. I. R. 1927 P. C. 176, Expl. and Dist. 
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M. S. Vaidyanatha Iyer — for Peti¬ 
tioner. 

K. Bhashyam Iyengar — for Respon¬ 
dent. 

Judgment. —The plaintiff is the peti¬ 
tioner. This civil revision petition arises 
out of a suit instituted by the plaintiff 
against the defendant, the Union Board 
of Devakottai, .for a declaration that the 
Board is not entitled to levy professional 
tax from him for the year 1924-1925, that 
the assessment and the collection thereof 
are illegal and for the recovery of Rs. 100 
paid by him with interest from the date 
of collection. The defendant amongst 
other things contended that the suit is 
not maintainable as no notico as required 
under S. 225, Local Boards Act, 14 of 
1920 was given by the plaintiff before 
the suit. The petitioner’s contention with 
reference to this objection regarding the 
maintainability of the suit was twofold: 
(1) that the present suit does not fall 
within the scope of the section inasmuch 
as the section contemplates only suits 
for compensation and damages; and (2) 
that even if notice is required he has 
complied with this requirement as ho 
had sant Ex. A to the President of the 
Union Board. Ex. A is described as an 
appeal petition to the President relating 
to profession tax. In the cover the sender 
is described as the petitioner in respect 
of the provision tax. The petition ends 
with the sentence. 

“I shall wait for one mouth and on the 
strength of this very registered petition I shall 
file a suit in tho Local District Munsif’s Court.’. 

Exhibit A was taken by tho Union 
Board as an appeal preferred against the 
assessment made by the President. 

The two points for decision arising 
from these contentions are: (l) whether 
a notice under S. 225, Madras Act 14 of 
1920 is necessary in this case and (2) 

if it is necessary, whethor Ex. A would 

constitute a proper and valid notice 
under tho section. On both these points 
both the lower Courts decided against the 
petitioner. In tho present civil revision 
petition the validity of the decisions of 
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the lower Courts on both the points is 
questioned by the appellant. 

Section 225 sub Cl. 1. Madras Local 
Boards Act 14 of 1920, enacts that 

“no action shall bo brought against any Local 
Board, or against anv member or servant of 
such Boird, or against auv person acting under 
the directions of such Board or of a mem¬ 
ber of such Boird, on account of any act 
done or purporting to bo don) in pursu¬ 
ance or execution or intended execution of this 
Act, in respect of any alleged neglect, or default 
in the execution of this Act, until the expira- 
tiou of two mouths next after notice in writing 
shill have been delivered or left eithor at the 
office of the Local Board or -at tin place of 
abode of such member or servant or of such 
person, explicitly .stating the cause of action, 
the nature of the relief sought, the amount of 
compensation claimed and the name aud pl;»co 
and abode of the intended piaiutiff; and unltss 
such notice be proved to have been so delivered 
or left, the Court shall find for the defendant.” 

It is contended on behalf of the appel¬ 
lant that this section contemplates only 
suits for compensation and for damages 
against the Local Board and as the ap¬ 
pellant's suit which is one for refund of 
profession tax illegally levied is not a 
suit for compensation and damages at all, 
that S. 225 does not a^pply to this case, 
and that therefore the notice required 
under the section is not necessary. In 
support of this argument reliance is 
placed mainly on three decisions of this 
Court in Syed Ameer Sahib v. Yenkata- 
rama (l), President of Taluk Board, Siva- 
rjanga v. Narayan (2), Srinivasa v. 
Bathna Sabhapathi (3) and Govinda 
Pillai v. Taluk Board, Kumbakonam (4). 
These decisions are no doubt under the 
old Local Boaids Act and the old Madras 
District Municipalities Act; but a com¬ 
parative study of the scope of tho corres¬ 
ponding sections of the old and the pre¬ 
sent Local Boards Act and of the old 
District Municipalities Act, i. e., S. 1 l 6, 
Act 5 of 1884, S. 225, Act 14 of 1920 and 
S. 261, Act 4 of 18S4 will show that the 
appellant’s contention is well founded. 

S. 156, Local Boards Act 5 of 1884 (cor¬ 
responding to S. 225 of the present Local 
Boards Act) on which wore based the 
two decisions in Syed Ameer Sahib v. 
Ycnkatarama (l) and President of Taluk 
Board, Sivayanqa v. Narayan (2) so far 
as it is irrelevant for the present purpose 
is as follows: 


(1) [1893 16 Mid. 296. 

(2) 1893] 16 Mid. 317=3 M. L. J. 12. 

(3) [1893 16 Mad. 474 ~3 M. L. J. 124. 

(4) 1909J 32 M;id. 371=4 1. 0. 32. 
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“No action shall be brought against any 
Local Board or panchayat or against any mem¬ 
ber or servant of such Board or panchayat or 
against any person acting under the directions 
of such Local Board or panchayat or of a mem¬ 
ber or servant of such Board or panchayat, on 
account of any act done, or purporting to be 
done, in pursuance or execution- or intended 
execution of this Act, or in respect of any 
alleged neglect or default in the execution of 
this Act, until the expiration of oue month next 
after notice in writing shall have been delivered 
or left either at the office of the Local Board or 
panchayat or at the place of abode of such 
member or servant or of such person, explicitly 
stating the cause of action, the nature of the 
relief sought, the amount of compensation 
claimed and the name and place of abode of 
the iutended plaintiff; and unless such notice 
be proved to have been so delivered or left, the 
Court shall find for the defendant.” 

In Syed Ameer Sahib v. Venkatarama{l) 
it was held that this section is only ap¬ 
plicable to suits for compensation claimed 
for wrongful acts committed under the 
colour of the Act and was therefore not 
applicable to the suit in question which 
was one for ejectment brought on the 
ground that the land upon which the de¬ 
fendant had entered belonged to the 
plaintiff. In President of Taluk Board . 
Sivaganga v. Narttyan (2) it was held 
that the oases contemplated in S. 156 are 
suits for compensation and for damages 
and the principle is to allow public 
bodies time for tender of amends to the 
parties to avoid litigation. The latter 
observation regarding the tender of am¬ 
ends related to a provision embodied in 
the last sentence of that section which 


enacted that 

“if the person to whom such notice of action 
is given shall before action brought tender 
sufficient amends to the plaintiff such plaintiff 
shall not recover more than the amount so 
tendered.” 

A similar provision is enacted also in 
Cl. 2, S. 225 of the present Act. In the 
case in question the learned Judges held 
that the principle of S. 156 cannot apply: 

“Whon the object of the suit is to obtain a 
declaration of title to immovable property and 
for an injunction to restrain interference with 
immovable property.” 

The decision in Srinivasa v. Rathna 
Sabapathi (3) was under S. 261, District 
Municipalities Act (4 of 1884) which cor¬ 


responded generally with the necessary 
modifications to S. 156, Local Boards Act 
(5 of 1884) in essential particulars. In 
this case it was held that 

“the cases contemplated under S. 261 are suits 
for compensation and for damages, and the 
principle is.to allow publio‘bodies time for 
tender of amends to the parties so as to avoid 
litigation." 


And reference was made to President, 
Taluk Board , Sivaganga v. Narayan (2) 
already noticed and the cases quoted 
therein. These decisions would show 
that according to the law as it then stood, 
S. 156, Local Boards Act, and the similar 
provision contained in S. 261, District 
Municipalities Act contemplated only 
suits for compensation and for damages. 
This position was made clear by the sub¬ 
sequent amendments introduced into the 
two Acts. The Local Boards Act (5 
of 1884) was amended by Act 6 of 1900 
which split up the section into four sub 
clauses and added after the words ex¬ 
plicitly stating the cause of action” in 
the first clause the words "the nature and 
relief sought, the amount of compensa¬ 
tion claimed.” The other amendments 
need not be noticed. S. 261, District 
Municipalities Act (4 of 1884), had also 
by this time been amended in a similar 
way. The decision in Govinda Pillai v. 
Taluk Baord, Kumbakonam (4), which is 
that of a Full Bench, is under the 
amended S. 156 (l), Madras Local Boards 
Act of 1884. 

Under that decision it was held 
that the amended section does not 
apply to suits for an injunction and the 
notice described therein is not necessary 
in the case of such suits. In support .of 
their decision the learned Judges relied 
on the three decisions in 16 Madras 
already referred to and the amendment 
of S. 156, which introduced in.it the 
words “the nature of the relief sought, 
the amount of compensation claimed. 

It is clear that in amending the Acts by 
introducing these words, the legislature 
acted upon the decisions in 16 Madras 
which even without the amendment, held 
that Ss. 156 and 261 would apply only 
to suits for compensation and for 
damages. S.. 225, Local Boards Act (14 
of 1920), the section which applies to the 
present suit, so far as the present point 
is concerned corresponds to the amended 

S. 156, of the old Local Boards Act, and 
enacts in similar language the same pro¬ 
visions which are contained in that sec¬ 
tion. It may well be said therefore as 
contended for by the petitioner’s learned 
advocate that the Full Bench decision in 
Govinda Pillai v. Taluk Baord , Kumba¬ 
konam (4), may be used as an authority 
for interpreting the scope of S. 225. 

S. 261, of the old District Municipalities 
Act is also similar to S. 225 of the pre- 




1931 Lakshmanan v. Union Board (Madhavan Nair, J.) Madras 523 


sent Local Boards Act, though that sec¬ 
tion has been thoroughly recast in the 
present District Municipalities Act. It 
appears to mo that S. 225 of the present 
Local Boards Act, interpreted in the 
light of these decisions of which one is 
a Full Bench decision under the Local 
Boards Act, shows clearly that that, 
section would apply only to suits'for 
.compensation and for damages. These 
'decisions were followed by Phillips, J., 
in Municipal Council, Cochin v. Bavu 
Devussi, A. I. R. 1926 Mad. 235. The 
petitioner has also relied on the decisions 
in Municipal Council of Rumbakonam v. 
Veeraperuma Padaijachi (5), and Krishna 
Jute and Colton Mills Co. Ltd. v. Muni¬ 
cipal Council, Vizianagaram (6), in sup¬ 
port of his contention. I do not think it 
is necessary to discuss these cases as in 
my opinion the cases already discussed 
afford abundant authority in support of 
his contention. It is clear that the present 
suit which is for refund of profession tax 
that was illegally levied cannot he des¬ 
cribed as a suit for compensation and for 
damages, and therefore it cannot be held 
on the authorities mentioned that it is 
not maintainable for want of notice pres¬ 
cribed under S. 225. 

On behalf of the .respondent Mr. Bha- 
shyam Ayyangar, argued that having 
regard to the decisions of this Court in 
Municipal Council, Dindigul v. Bombay 
Co. Ltd. (7) and of the Privy Council, 
Bhaghchand Dagadusa v. Secy, of 
State (8) it can no longer be maintained 
that the proposition of law laid down in 
the cases examined above to the effect 
that Ss. 156 and 156 (l) of the old 
Local Boards Act would apply only to 
suits for compensation and for damages 
is correct and that having regard to 
the 'comprehensive nature of the words 
used in S. 225 it should be held that the 
section is applicable to all kinds of suits 
instituted against the Local Board what¬ 
ever be their nature. I think this con¬ 
tention cannot be accepted. In Muni¬ 
cipal Council, Dindigul v. Bombay Co. 
Ltd. (7), to which I was a party it was 
neld that: 

“a suit by a company -for the recovery of a 
eum wrongfully collected by a Municipality 

(5) [1915] 28 1. G. 45. ‘ 

(Gj A. 1. R. 192G Mad. 152=91 I. C. 297. 

(7) A. 1. It. 1929 Mad. 409=120 1. 6. 8G7=52 
Mad. 207. 

(S) A. I. It. 1927 P. C. *17G=104 I. C. 257=54 
1. A. 338—51 Bom. 725 (P. C.). 


under S. 92 is essentially an equitublo section 
for ‘‘money had and received” and not a suit 
for “damages and compensation”, and the bar 
of limitation prescribed by S. 350, Cl. 2 of the 
Act, will not apply to such an action.” 

This decision turned upon the scope of 
•S. 350, District Municipalities Act, which 
in Cl, 1 stated: 

“No suit for damages or compeus iliou shall bo 
instituted against the Municipal Council.” 

And we had to consider whether the 
suit in that case could be described as a 
suit for damages or compensation. The 
words of Cl. 1, S. 350, are totally differ¬ 
ent from the words of S. 225, which we 
have to consider here, and I fail to see 
how the decision ‘in that case is in any 
way inconsistent with the decisions I 
have examined above. In the course of 
my judgment I contrasted the wording 
of S. 261 of the old District Municipal¬ 
ities Act 4 of 1881, with the wording of 
S. 350, and pointed out that "all 
descriptions of actions as under the 
English law'' would he included within 
the scope of S. 261 of the old Act. This 
observation is relied on to show that ac¬ 
cording to this view, the opinion in 
the earlier decision that that section 
is confined only to suits for compensa¬ 
tion and damages should he held to 
be incorrect. I do not think that 
this conclusion follows from my observa¬ 
tion. In making this observation I 
was only pointing out that S. 350 of 
the new District Municipalities Act (5 
of 1920), havi ng regard to its wording 
was not so comprehensive in its scop© 
as S. 261 of the old Act, which I think 
is perfectly correct: and that was all. 

I was not considering the question as to 
what kinds of suits will lie included 
within the words ‘‘No action shall bo 
brought, etc." used in S. 261 of the old 
Act. In fact, none of the cases now 
brought to my notice on behalf of th© 
appellant was cited before us. In my 
opinion, the decision in Municipal 
Council , Dindigul v. Bombay Co. Ltd. (7) 
which as I have already observed, is a 
decision under S. 350 of the present 
District Municipalities Act has hardly 
anything to do with the point which I 
have to decide in this case. The deci¬ 
sion in Bhagchand Dagdusa v. Secy, of 
Slate (8) deals with S. 80, Civil P. C., 
which states that: 

“ uo suit shall bo instituted against the 
Secretary of State for India in Council or 
against any officer for any act purporting to be 
done by such officer in his official capacity until 
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the expiration of two months next after notice 
in writing given irrthe manner provided by the 
■section.” 

Their Lordships held that the section 
applies to all forms of suits and what¬ 
ever the relief sought including a suit 
for injunction. Though it may be said 
that there is a general similarity bet¬ 
ween the 'wording of S. 80, Civil 
P. C., and that of Cl. 1, S. 225, it has 
to be observed—and this is a very im¬ 
portant circumstance—that the words 
“the nature of the relief sought, the 
amount of compensation, etc.,” which 
were introduced by the amendment in 
S. 15G, Act 4 of 1884, after the words 
“explicitly stating the cause of action” 
do not find a place in S. 80, Civil 
P. C. Even without these new words 
the learned Judges in Syed Ameer Sahib 
v. Vinkatarama (1) and President Taluk 
Board, Sivaganga v. Narayan (2), were 
prepared te hold that S. 156, Act 5 of 
1884, as it then stood was applicable 
only to suits for compensation and for 
damages. Apparently, as already ob¬ 
served this view of the learned Judges 
was adopted by the legislature and the 
amendment was introduced so that there 
may not be any doubt whatsoever about 
the scope of the section. It may also be 
pointed out that the provision regarding 
the tender of amends in S. 156, which 
finds a place also in S. 225, on which the 
learned Judges of this Court relied in 
support of their interpretation of S. 156 
[see President , Taluk Board , Sivaganga 
v. Narayan (2)] is absent in S. 80, 
Civil P. C. Having regard to these 
important considerations which make 
S. 225, Act 14 of 1920 materially diff¬ 
erent in its scope from S. 80, Civil 
P. C. I do not think it is right to rely 
on the decision in Bliagchand Dagdusa 
v. Secy, of State (8), in considering what 
classes of suits are inoluded within 
the scope of S. 225. My attention was 
drawn by Mr. Bhashyam Ayyangar to 
the fact that in Bliagchand Dagdusa v. 
Secy, of State (8) it is pointed out by 
their Lordships of the Privy Council 
that the authority of the decisions 
in Flower v. Local Board of Low Leyton 
(9) and Attorney-General v. Hackney 
Local Board { 10) is no longer binding, 
having regard to the subsequ ent develo p- 

TOJ [1877] 5 Oh. D. 847=40 L. J. Ch. 621=36 

L. T. 760=25 W. R. 545. 

<10) [187G] 20 Eq. 626=44 L. J. Ch. 545=33 L. 

T. 244. 


ment of the law in England, and so it 
was argued that these being decisions on 
which the learned Judges relied in 
support of their interpretation of the 
scope of S. 156, [see Govinda Pillai v. 
Taluk Board, Kumbakonam (4),]it should 
be held that that decision and the other 
earlier decisions are no longer good law. 

If our legislature in understanding 
S. 156 accepted the view of the law enun¬ 
ciated in those two cases and in order, 
to make the position clear, amended 
the section by introducing suitable 
words, then there can be no force in the 
argument now urged, since obviously 
we have to give effect to the enactment 
of our legislature so long as it remains 
unamended with respect to this point. 
The two English cases referred to may 
have lost their authority having regard 
to the subsequent amendments in the 
wording of the relevant English Acts; 
but on the point under consideration 
S. 225 remains the same as S. 156 of the 
old Act, and in this view the observa¬ 
tions of their Lordships of the Privy 
Council in Bliagchand Dagdusa v. Secy, 
of State (8) regarding the decisions in 
Flower v. Local Board of Low Leyton (9) 
and Attorney General v. Hackney Local 
Board (10) do not in any way affect the 
present question. In my opinion neither 
the decision in Municipal Council, 
Dindigul v. Bombay Co. Ltd. (7) nor the 
decision in Blianchand Dagdusa v. Secy, 
of State (8) can be understood as throw¬ 
ing doubts on the correctness of the 
prior decisions of this Court in Syed 
Ameer Sahib v. Venkatarama (l), Presi¬ 
dent , Taluk Board , Sivaganga v. Narayan 
(2), Srinivasa v. Rathnasabhapati (3) 
and Govinda Pillai v. Taluk Board 
Kumbakonam (4). 

Another branch of the learned advo¬ 
cate’s argument was that the words of 
S. 225 are of sufficient amplitude to 
cover oases of the present description 
and that the words "the amount of com¬ 
pensation claimed” do not in any way 
narrow down the meaning of the words 
the "cause of action” or “the nature of 
the relief sought” appearing in the 
section. This argument is supported by 
a decision of the Allahabad High Court 
in Munir Khan v. Municipal Board, 
Allahabad (ll) about the scope of S. 326, 

U. P. Municipalities Act, (Act 2 of 1916), 
which, except as regards Cl. (4), in su j>_ 
(II) A. I. R. 1930 All. 365=122 I. 0. 742. 
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stantial particulars agrees in its wording 
with S. 225, Madras Local Boards Act. 
The wording of Cls. 1 and 2 of the two 
sections are similar in all material 
particulars: (see the United Provinces 
Act 2 of 1916.) It was held in the 
Allahabad case 

“that the words “the cause of action” occur¬ 
ring in Cls. 1 and 2, are of sufficient amplitude 
to cover cases involving the infraction of an 
absolute right or of a right arising out of a con- 
* tract and also of a right to compensation flow¬ 
ing from tort and that the words “the amount 
of compensation claimed” do not narrow down 
the denotation of either “the cause of action" 
or “the nature of the relief sought,” to mere 
suits for damages founded uiion tort and evi¬ 
dently moan no more than this: that where the 
plaintiff sueshe must specify the amount of 
compensation.” 

This decision no doubt supports the 
respondent’s argument, but none of the 
cases of this Court or the English cases 
relied on in the decision of this Court 
is referred to in the judgment; and 
further, what is more important we 
know nothing as regards the history of 
that enactment. Having regard to the 
decisions of our Court, which are all one 
way, I cannot follow the decision of the 
Allahabad High Court. 

For the above reasons, I must hold 
that the decision of the lower Court 
that the suit is not maintainable for 
want of notice under S. 225 cannot be 
upheld. 

Having regard to my view, that no 
notice is necessary in this case, the 
further question whether, if notice is 
necessary, Ex. A would be a sufficient 
notice does not arise for consideration 
though I am inclined to hold that it 
amounts to a sufficient notice within the 
meaning of the section. 

In the result the civil revision petition 
is allowed with costs throughout and 
the case is remanded to the lower Court 
for disposal on the other issues. The 
Court-fee in the lower appellate Court 
will be refunded. 

S.' A. 2009 of 1927. No second appeal 
lies in this case. The second appeal is 
dismissed. No costs. 

P.R.S./b.V. Revision allowed. 

S. A. 2009 of 1927 dismissed. 
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Sundaram Chett!*, J. 

M. S. Gopalaswami Chcttiar — Plaintiff 
—Appellant. 

v. 

Secretary of State— DefendantRes¬ 
pondent. 

Second Appeals Nos. 1189 to 1191 of 
1927, Decided on 4th November 1930, 
against decrees of Dist. Judge, Salem. 

(a) Madras Proprietary Estates Village 
Service Act (1894J, S. 27— S. 27 is not ultra 
vires of local legislature — Levy of village 
service cess is not enhancement of peisb- 
kush fixed at time of Permanent Settlement* 

The levy of the village cess under S. 27» 
Cl. 2 of the Act is virtually a demand of tho 
amount deducted in his favour when the pur¬ 
pose for which that deduction was made no 
longer exists. Tho mero fact that this cess is 
made payable along with the present perman¬ 
ent assessment cannot amount to an enhance¬ 
ment of the amount of peishkush arrived at as 
the assessment properly due from the estate. 
It was by reason of tho proprietor bearing tho 
cost of the village establishments that an 
amount less than tho peishkush fixed as 
otherwise duo from the estate came to bo par¬ 
able by him and it stands to reason that when 
he is relieved of the obligation ho can no 
longer have tho benefit of that deduction. The 
withdrawal of that deduction made in the 
amount fixed as the proper peishkush due on 
the estate when the consideration lor such de¬ 
duction has ceased to exist cannot amount to 
an enhancement of tho peishkush contrary to 
the contract or the statutory provision referred 
to above. Therefore S. 27 of the Act is not 
utra vires of the local legislature: A. I. R. 
1929 Mad. 740; 28 Cal. 4S7; 34 Cal. 740, Ref. 

g [P 527 C 1] 

(b) Madras Proprietary Estates Village 
Service Act (1894), Ss. 17 and 27— Date of 
enfranchisement under S. 17 may coincide 
with date contemplated in S. 27. 

Under S. 17 the Government may enfran¬ 
chise village service inam by imposition of quit 
rent and such enfrachisement will take effect 
from such date as the Government may notify. 
It may bo that the date notified by the Govern¬ 
ment as the date from which the enfranchise¬ 
ment shall take effect under S. 17 is tho date 
ooutomplated in S. 27, on or after which it 
shall be lawful for the Government to require 
tho proprietor to pay tho village service cess. 

(P 528 C 2] 

K. V. Sesha Ayyangar —for Appellant. 

Government Pleader —for Respondent. 

Judgment. — These are connected 
appeals preferred by the plaintiff and arise 
out of three suits filed by him against 
the Secretary of State for India in Coun¬ 
cil for a declaration that the collection 
of certain amounts from him by the de¬ 
fendant under S. 27, Cl. 2, Madras Pro¬ 
prietary Estates Village Service Act 2 
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of 1894 was ultra vires of the Madras 
legislature and for a refund of those 
amounts to him. 


The plaintiff is the owner of three 
mittas in Salem District namely Kara- 
manur Pavitram and Avatwadi. His 
contention is that the levy of the vil¬ 
lage service cess from him in respect of 
these mittas tantamounts to a breach 
of the contract concluded between uhe 
proprietors of permanently settled es¬ 
tates and the East India Company and 
contravenes the statutory provisions in 
the Permanent Settlement Regulation 25 
of 1802, because the imposition of this 
tax or cess amounts to an enhancement 
of the peishkush already fixed. Another 
•contention put forward by him is that 
the levy of the cess in question is illegal 
because the aforesaid Act 2 of 1884 had 
not been properly extended to bis mifc- 
tas before the collection of the amounts 
in question. A third objection raised is 
to the effect that the plaintiff’s estates 
do not come within the purview of S. 27, 
Cl. 2 of the Act. He obtained a decree 
in his favour in each of these suits in 
the first Court. But on appeal, all the 
contentions raised by him have been 
negatived and his suits were dismissed 
with costs. In these second appeals 
the same contentions have been pressed 
for acceptance. 


The first contention is whether the 
levy of the village service cess under 
S. 27, Cl. 2, Madras Act 2 of 1894 is 
really an enhancement of the peishkush 
fixed at the time of the Permanent Settle¬ 
ment so as to amount to a breach of the 
engagement entered into between the 
Government and the proprietor at the 
time of the Permanent Settlement, and 
if so whether S. 27 of the Act would be 
ultra vires of the local legislature. This 
question has been considered at some 
length by the learned District Judge in 
his able and well-reasoned judgment. 
The aforesaid Act was passed by the 
local legislature in order to make better 
provision for the appointment of the 
village officers in permanently settled 
estates and for their remuneration and 
for securing better supervision and con- 
trol over them as the preamble would 
show. S. 27, Cl. 2 is to the effect that 
if in any estate the cost of village estab¬ 
lishments was provided for by a deduc¬ 
tion from the assets of an estate before 


its permanent assessment was fixed, it 
shall be lawful for the Government to 
require the proprietor to pay along with 
the present permanent assessment a sum 
equal to that by which it would have 
been increased had no such deduction 
been made on account of the remunera¬ 
tion of the classes of village officers 
brought within the scope of this Act, 
and the proprietor shall no longer be 
liable for the payment of such classes 
of village officers. The question for 
consideration is whether the village ser¬ 
vice cess levied under the aforesaid 
clause really amounts to an enhance¬ 
ment of the peishkush amounting to a 
breach of contract or violation of the 
provision contained in S. 1, Regn. 25 
of 1802. 

That section no doubt contains 
a declaration that the amount of 
the peishkush so fixed shall never be 
liable to be increased under any circum¬ 
stances. In the case of estates coming 
within the purview of S. 27. Cl. 2, what 
was done at the time of the Permanent 
Settlement is this: on a due calcula¬ 
tion of the assets of an estate according 
to the recognized principles, the perma¬ 
nent jamda payable by the proprietor 
of that estate as assessment due to the 
Government was fixed. One of the 
obligations of the proprietor was the 
maintenance of the village establish¬ 
ments in his estate the cost of which 
he had to meet. In consideration of his 
fulfilling that obligation a deduction was 
made from the assets of' the estate on 
which the peishkush was fixed, with the 
result that a proportionate reduction in 
the peishkush payable by him was made 
and the balance was taken to be the 
permanent assessment due from him. 

If that obligation had not been under¬ 
taken by him the amount of peishkush 
fixed as the legitimate permanent assess¬ 
ment for his estate would have become 
payable by him without any reduction 
whatever. If by means of this Act the 
proprietor is made to pay that portion 
of the peishkush which was so deducted, 
without being relieved of the obligation 
of maintaining and paying for the vil¬ 
lage establishments, it can very well be 
contended that an enhancement in the 
permanent assessment has been made 
resulting in a breach of the con¬ 
tract and violation of the^ de°lara T 
tion made in S. 1, Regn. 25 of ISO-. 
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Such is not the qase at all hare. If what 
was deducted from the amount fixed a 3 
the proper peishkush due from the estate 
may be considered to be money left in 
the hands of the proprietor for the pur¬ 
pose of meeting the cost of the village 
establishments, the levy of the village 
service cess’under S. 27,'Cl. 2 of the Act, 
jis virtually a demand of the amount 
■deducted in his favour when the purpose 
;for which that deduction was made no 
longer exists. The mere fact that thi 3 
cess is-made payable along with the 
present permanent assessment cannot 
amount to an enhancement of the amount 
of peishkush arrived at as the assess¬ 
ment properly due from the estate. It 
was by reason of the proprietor bearing 
the cost of the village establishments 
that an amount less than the peishkush 
fixed as otherwise due from the estate 
came to be payable by him and it stands 
to reason that, when he is relieved of 
the obligation, he can no longer have 
the benefit of that deduction. The with¬ 
drawal of that deduction - made in the 
amount fixed as the proper peishkush due 
on the estate, when the consideration 
for such deduction has ceased to exist, 
cannot amount to an enhancement of 
the .peishkush contrary to the contract 
or the statutory provision referred to 
above. No attempt has been made on 
the part of the Government Pleader to 
justify the village service cess in question 
as a new tax which the Government may 
impose in exercise of its sovereign 
powers. His contention is that this is 
not an enhancement of the peishkush 
amounting to a broach of contarct or 
violation of any statutory provision. It 
is rightly observed by the learned Dis¬ 
trict Judge that the proprietor could 
have been made liable for an amount of 
peishkush higher than the present assess¬ 
ment at the time of the Permanent 
Settlement, had he not accepted the 
obligation of maintaining and paying 
the village establishment himself. I am 
therefore clearly of opinion that S. 27, 
jMadras Act 2 of 1894 is not ultra vires 
of the local legislature. 

The next contention is, that the neces¬ 
sary . prerequisites for the levy of the 
cess in question have not been ‘complied 
with and therefore the levy is illegal 
The principle enunciated in the decisions 
relied on by the learned advocate for 
the appellant, namely, Municipal Coun¬ 


cil, Cud da pah v. M. S. M. Ry. Co. Ltd. 
(1), Secy, of State v. N city a Go pa l Adhi- 
kary (2) and Ratneswar Singh v. Secy, 
of State (3), is to the effect that taxing 
enactments should be strictly construed 
and the imposition of any tax would not 
be legal unless the conditions precedent 
to the imposition of that tax are strictly 
complied with. There is no question of 
this principle applying to the present 
case. It has to be seen whether the 
prerequisites or conditions precedent, 
if any, have been sufficiently fulfilled 
or not. The learned District Judge has 
found that tlie requirements of the statute 
have been fully complied with. That 
finding is now challenged in these second 
appeals. 

For this purpose, a reference to some 
of the sections in the Act, and also to 
the notifications exhibited in these suits, 
is necessary. S. 2 of the Act states that 
the Government may by notification 
extend this Act or any portion thereof 
to any estate within the Presidency of 
Madras, and to the office of any classes 
of village officers in such states, namely, 
(1) village accountants ; (2) heads of 
villages ; (3) village watchman or police 
officers. Thus it i3 clear that, before 
the levy of the village service cess under 
S. 27, Cl. 2 of the Act, the Government 
should have extended this Act to the 
estates in question by notification. Ex. 1 
is the notification in the Ft. St. George 
Gazette dated 25th March 1919 which 
runs as follows : 

"Under S. 2, Madras Proprietary Estates Vil¬ 
lage Service Act, 1894, His Excellency the 
Governor-in-Council hereby directs that. 
Chs. 1 , 2 and 5 of the said Act shall coine 
into force from and after 1st October 1897 in 
the proprietary estates mentioned in the sche¬ 
dule hereto annexed in respect of ; (1) karnams: 
(2j rnonegars and shroffs and (3) thottis and 
tiudekars who are hereby declared to come 
under the class of (1) village accountants ; (2) 
village headman and (3) * village watchman or 
police officers respectively.” 

The plaintiff’s three estates now in 
question have been included in the sche¬ 
dule attached to this notification. It is 
admitted that even the earlier notifica¬ 
tion dated 20th September 1897 for 
which this notification was substituted 
directed the extension of Chaps. 1, 2 and 
5 of the Act to certain estates including 

(1) A. I. R. 1929 Mad. 74G=121 1. C. 839=52 
Mad. 779. 

(2) [1901] 23 Cal. 437. 

(3) [1907] 34 Cal. 470=11 C. \V. N. 35G=5 
C. L. J. GG9. 
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the plaintiff's three estates now in ques¬ 
tion. But it is contended that, by reason 
of the partial extension of the Act by 
applying Chaps. 1, 2 and 5 alone to these 
estates, no levy of the cess contemplated 
in S. 27, Cl. 2 contained in Chap. 3 
of the Act could be legally made. In 
answer to this, reliance is placed by the 
learned Government Pleader upon the 
notification filed as Ex. II. It is G. O. 
No. 339 dated lOch August 1909 and runs 
as follows : 

“Under S. 2, Madras Proprietary Estates 
Village Service Act 2 of 1S94, His Excellency 
the Governor-General in Council is hereby 
pleased to direct that the said Act shall come 
into force from and after 1st October 19C9 in 
all the proprietary estates of the Presidency as 
dofiued in S. 4 of the Act to which the Act in 
its entirety has not hitherto been extended in 
respect of the village officers appointed under 
the said Act.” 

To my mind, it should be deemed 
that the entire Act has been exten¬ 
ded to the plaintiff’s estates now in 
question from 1st October 1909 by 
reason of this general and comprehen¬ 
sive notification. When the whole Act 
has been so extended, Chaps 3 and 4 
also should be deemed to have been ap¬ 
plied to these estates. In this view the 
contention raised on the appellant’s side 
must be discountenanced. However a 
strenuous attempt wa3 made by the 
learned advocate for the appellant to 
show that the extension of the entire Act 
• to all the estates in the Presidency by 
means of this notification should be con¬ 
sidered to have been made only in res¬ 
pect of officers appointed under the said 
Act. If this construction be sound, the 
result would be rather a startling one. 
If the extension of the Act is only in 
respect of those officers who have been 
appointed under the Act, then a neces¬ 
sity will arise for a further extension of 
the Act by means of fresh notifications 
from time to time as vacancies arise in 
the estates on account of death, resigna¬ 
tion or dismissal of those officers in res¬ 
pect of whom along the notification 
Ex. 11 was extended. Further comment 
is unnecessary to demonstrate theiun- 

tenability of the construction sought to 

be put upon the notification by the ap- 
pollant’a advocate. What tho notifica¬ 
tion states is that to all tho estates in 
the Presidency to which tho Act has not 

been hitherto fully extended ln r ® B f’ a ^ 
of officers appointed under the Act, the 
whole of this Act is now extended by 


means of this notification. It is argued 
that, if tho Notification Ex. 11 should be 
understood in this sense, there would be 
no need for-issuing the subsequent noti¬ 
fication dated 19th March 1919 (Ex. l). 
But it must be remembered that the 
notification Ex. 1 had to be issued for 
quite a different purpose. S. 2 of the 
Act has specified three classes of village 
officers. It provides that, in case of 
doubt whether a village officer in 
any estate falls under any of those 
classes, the Government shall have 
power to decide whether such village 
officer comes under any of the above 
classes and if so, under which of them. 
In exercise of that power the Govern¬ 
ment issued a notification Ex. 1 in 1919 
declaring that karnams, monegars, shroffs 
thottis and tindekars in certain estates 
come under the classes of village officers 
specified in S. 2 of the Act. The issue 
of the Notification, Ex. 1, does not in any 
way militate against the construction 
placed by me as to!the meaning and scope 
of Ex. 11. 

Another argument put forward by the 
learned advocate for the appellant is 
that the requisition for payment of the 
village service cess should be made by 
the Government under S. 27 of the Act 
on or after the date notified undei the 
provision of Ch. 3, and therefore the levy 
of the cess in question would be illegal 
in the absence of the issue of such a 
notification. As Ch. 3 now stands it 
consists only of two sections, namley 
17 and 27, the other sections having been 
repealed by the Amending Act 3 of 1914. 
Under S. 17 the Government may en¬ 
franchise village service inams by imposi¬ 
tion of quit rent and such enfranchise- 
ment will take effect from such date as the 
Government may notify. It may be that 
the date notified by the Government at 
the date from which the enfranchisement 
shall take effect under S. 17 is the date 
contemplated in S. 27, on or after which 
it shall be lawful for the Government to 
require the proprietor to pay the village 
service cess. A perusal of Exs. A, B and 
13 would show that in respeot of Kara- 
manur and Avatvadi the enfranchisement 
of the service inams was .notified under 
S. 17 and the date on which the revised 
system of remunerating the village esta¬ 
blishments was introduced into each ot 
them was also notified in 1915. Simi¬ 
larly in respect of Pavitram there were 
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notifications to the same effect as would 
appear from Ex. 12 and Ex. 1-A. There 
is no doubt that, before the levy of the 
village service cess from the plaintiff 
which is now the subject matter of those 
suits, there had been an extension of the 
entire Act to these estates and also the 
publication of the notification as required 
by Ss. 17 and 27 of the Act. I find that 
the conditions precedent or the necessary 
pre-requisites have been fulfilled by the 
Government and the second contention 
put forward by the appellant should also 
be overruled. 

Lastly, it is contended that the estates 
in question should be proved to have 
come within the purview of S. 27, Cl. 2 
of the Act. As to this there is ample 
proof supplied by the documentary evi¬ 
dence which has been carefully considered 
by the learned District Judge in para. 5 
of his judgment. It is unnecessary for 
me to refer to those documents again, 
and suffice it to say that I am in complete 
agreement with the view taken by the 
District Judge that the plaintiff’s estate 
do come within the purview of S. 27, 
Cl. 2. The extract made by the District 
Judge from the Salem District Manual by 
Mr. Le Fanu and quoted in para. 5 of his 
judgment clearly shows that the peish- 
kush or permanent assessment in respect 
o f these estates was the balance struck 
after making a deduction on account of 
the pay of the village servants which the 
proprietor had to meet. The figures ap¬ 
pearing in Ex. 5-A, Ex. 6-A and Ex. 8-A 
appear to have been adopted by the 
Special Deputy Collector for assessing 
the amount of the village service cess to 
which the plaintiff would be liable. 
There is therefore no reason to hold that 
the plaintiff is now made to pay more 
than what was deducted from the peish- 
kush on account of the obligation of 
maintaining and paying the village 
officers. For the foregoing reasons, I 
must hold that the levy of the village 
service cess in question is legal and the 

plaintiff cannot therefore claim a refund 
of the same. 

As the plaintiff’s claim fails on the 
merits, it is unnecessary to consider the 
plea of limitation with respect to the 
amounts levied for Faslis 1328 and 1329. 
It seems to me that in view of the allega¬ 
tions made in the plaint, those payments 
can reasonably be deemed to have been 
made by the plaintiff under protest. If 

1931 M/67 & 68 



so the proper article applicable to the 
present suits would be Art. 16, Lira. Act 
which provides a period of one year. The 
claim as regards the refund of those 
amounts would therefore be barred. 

In the result these second appeals fail 
and are dismissed with costs. 

P.R.S./v.B. Appeal dismissed. 

* A. I. R. 1931 Madras 529 

Madhavan Nair, J. 

Sundara Nadan —Defendant —Appel¬ 
lant. 

v. 

Annammal and others —Plaintiffs— 
Respondents. 

Second Appeal No. 180 of 1927, Deci¬ 
ded on 21st January 1931, against decree 
of Sub-Judge, Tiruvarur, in A. S. No. 62 
of 1925. 

# Minor — Alienation by guardian—Pro¬ 
perty of Christian minor by de facto guar¬ 
dian—Alienation is void. 

Where the property belonging to P, a Chris¬ 
tian, and P’s sister, is sold during the minority 
of P by one S, the husband of another sister of 
P, the alienation by such a de facto guardian 
is a void transaction and is not binding on P • 
34 All. 213 (P. C.) ; A. I. R. 1918 P. C. 11 and 
A. I. R. 1928 Mad. 226, Ref. [P 531 C 1] 

A. Ramaswami Iyengar —for Appel¬ 
lant. 

E. Vinayak Rao —for Respondents. 

Judgment.— The defendant is the ap¬ 
pellant. This second appeal arises out 
of a suit instituted by the plaintiff for 
partition and possession of the plaint 
property. The property belonged to the 
plaintiff and her sister, and during the 
minority of the plaintiff it was sold by 
one Sanjeevi Nadan, the husband of 
another sister of the plaintiff. The 
plaintiff's case is that the sale is not 
binding on her as Sanjeevi Nadan was 
not her guardian in law and that she is 
therefore entitled to recover possession 
of the property. The defendant, the 
purchaser of the property, contended that 
the sale is binding, that it was for a 
necessary and proper purpose, that the 
property was sold and that the plaintiff’s 
suit is barred by limitation. The lower 
Court found that Sanjeevi Nadan, though 
a de facto guardian, was not the proper 
guardian of the plaintiff, that it was not 
proved that the plaintiff was benefited in 
any way by the sale of the property and 
that the suit was not barred by limita¬ 
tion. The finding of the learned Sub¬ 
ordinate Judge that the plaintiff was not 
benefited by any portion of the money 
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paid by the defendant is a finding of fact 
and is binding on me in second appeal. 
So the only two questions remaining for 
consideration are whether the sale by 
the de facto guardian in this case is 
binding on the plaintiff and whether the 
suit is barred by limitation. The ques¬ 
tion of limitation would depend upon 
whether Sanjeevi Nadan for the purposes 
of the sale is to be considered as a proper 
guardian of the plaintiff or as only an 
unauthorized person interfering with the 
plaintiff’s property ; for, if he can be 
considered to be a person entitled to 
deal with the minor's property, then 
Art. 44 would apply. 

The plaintiff is an Indian Christian. 
It is argued on her behalf that under the 
personal law of the parties Sanjeevi 
Nadan is not her proper guardian and 
therefore the sale by him should be 
considered to be a sale by an unautho¬ 
rized person. The argument is that for 
that l 2 .reason the sale is an absolutely void 
transaction. Under the Hindu law it 
has been held in a series of cases that a 
sale by a de facto guardian on behalf of 
a minor is a voidable transaction and 
that Art. 44, Limitation Act would ap¬ 
ply That was also the position under 
the Mahomedan law till the Privy Coun¬ 
cil finally decided that sales by de facto 
guardians under the Mahomedan law 
are void transactions in Mata Din v. 
Ahmad Ali (l). It has now been finally 
held in the case of persons governed by 
the Mahomedan Law following this deci¬ 
sion: see Imamhandi v. Mutsadi (2), that 
sales by de facto guardians under the 
Mahomedan law are void transactions. 
There does not appear to be any decided 
case with reference to the point as to 
who the guardians of an Indian Christian 
would be. In Trevelyan on Minora 
Edn. 6, at p. 60, it is stated : 

“ Failing tho father and mother, and their 
appointees, no person, however nearly related, 
is of right entitled to the custody of minors, 
who are neither Hindus nor Mahomedaus, or 
the guardianship of their property.” 

Again at p. 167 it is stated : 

“ The law applicable to persons other than 
Hindus and Muhomedans doos not permit 
guardians, other than those appointed by tho 
Court, or having power given to them by the 
instrument appointing them, to sell or ^charge 
the immovable property of their wards.” 

(1) [1912] 84 All. 218=15 O. C. 49 = 39 T. 0. 

49=18 I. 0. 976 (P. 0.). 

(2) A. I. R. 1918 P. 0. 11 =47 I. 0. 513 = 45 

I. A. 78=45 Oal. 878 (P. 0.). 


If these extracts represent the correct 
state of the law applicable to communi¬ 
ties other than Hindus and Mahomedans 
it must follow that in this case, the 
plaintiff being a Christian, the transac¬ 
tion in question should be held to be 
void. 

Mr. Vinayaka Rao, on behalf of the 
respondent has drawn my attention to 
Mata Din v. Ahmad Ali (l) to show that 
even though it is a decision under the 
Mahomedan law, the observations of 
their Lordships are general and may well 
be relied upon in support of the conten¬ 
tion that an alienation by a de facto 
guardian .of an Indian Christian is also 
void like the alienation of a Mahomedan 
de faoto guardian. The paragraph re¬ 
ferred to is this: 

“ It is urged oa behalf of the appellant that 
the elder brothers were de facto guardians of 
the respondent and, as such, were entitled to 
sell his property, provided that the sale was in 
order to pay his debts and was therefore neces¬ 
sary in his interest. It is difficult to see how 
the situation of an unauthorized guardian is 
bettered by describing him as a “ de facto ” 
guardian. He may, by his de facto guardian¬ 
ship, assume important responsibilities in rela¬ 
tion to the minor’s property but he cannot 
thereby clothe himself with legal power to 
sell it.” 

Tho observations seem to be general, 
but they were made in connexion with a 
case in which the parties were Mahome¬ 
dans. It may be doubtful whether, 
having regard to the facts of the case, 
those observations can be given an ex¬ 
tended application. However, it must 
be noticed that Kumaraswami Sastri, J.,_ 
in his Court in Ramasivami v. Kasinatha, 

A. I. R. 1928 Mad. 226, was inclined to 
apply these observations generally ; and 
he stated relying on the two Privy Coun¬ 
cil decisions in Mata Din v. Ahmad Ali 
(l) and Imamhandi s case (2) that if the 
matter was res integra he would, on the 
observations of Lord Robson, be prepared 
to hold that even under the Hindu law 
alienations by de facto guardians are 
absolutely void ; but having regard to 
the trend of decisions under the Hindu 
law on the principle of stare decisis the 
learned Judge was not inclined to give 
an extended application to the observa¬ 
tions of the Privy Council. If the 
observations of the learned Judges of the 
Privy Council can be understood as 
applicable to the case of alienations by 
de faoto guardians, irrespective of the 
question whether the parties are ^Maho- 
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medans, Hindus or Christians, then, 
oertainly these observations support the 
contention of the respondent. Having 
regard to the authorities I have referred 
to, I must uphold the decision of the 
lower Court that the alienation in this 
oase is a void transaction and not bind¬ 
ing on the plaintiff. .If it is a void alie¬ 
nation, then, it is clear that Art. 44, 
Limitation Act, has no application, and 
as the plaintiff’s suit has been brought 
within 12 years after the alienation, it 
is not barred by limitation. In the re¬ 
sult the decision of the lower Court is 
right and this second appeal is dismissed 
with costs. 

P.R.S./P.N. Appeal dismissed . 
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Anantakrishna Aiyar, J. 

Municipal Council, Calicut —Defen¬ 
dant— Appellant. 

v. 

Palakkal Velayudha Menon —Plaintiff 
—Respondent. 

Second Appeal No. 2462 of 1927, Deci¬ 
ded on 2nd February 1931, against decree 
of Sub-Judge, South Malabar, in Appeal 
Suit No. 201 of 1927. 

Civil P. C. (1908), O. 18, R. 18—Judges are 
entitled to make local inspection to under¬ 
stand evidence—But they cannot base find¬ 
ings of fact solely upon its result. 

Judges, both of Courts of first instance and 
CourtB of appeal, who have to appreciate evi¬ 
dence and understand its boaring properly, are 
entitled, in proper cases, to make looal inspec¬ 
tions with a viow not only to save time with 
reference to the arguments in the case but also 
to enable them to follow intelligently and 
understand the evidence in the case. But at 
the stmo time it is not open to a Court either 
of first instance or of appeal to base the Court’s 
finding? of fact solely on the result of its local 
inspection, nor without eiving opportunities to 
the -parties to let in counter ovidence and ex¬ 
plain what is recorded as the result of tho 
inspection. [P 532 C 1, 2] 

K. Kuthi Krishna Menon —for Appel¬ 
lant. > 

D. A. Krishna Variar —for Respon¬ 
dent. 

Judgment.— The plaintiff instituted 
the original suit for a perpetual injunc¬ 
tion restraining the Municipal Council of 
Calicut from interfering with the thodu 
(channel) on the western side of the 
plaintiff’s property. 

The case of the plaintiff was that the 
channel was his and that he was enti¬ 
tled to do what he liked with the same, 


and that for the convenient enjoyment of 
his land which is on the east of the 
channel he (the plaintiff) constructed 
what has been described as a “gate” 
aoross the channel. The Municipal Coun¬ 
cil having by its proceedings dated 12th 
January 1924 passed a resolution preju¬ 
dicial to the rights of the plaintiff in the 
lawful exercise of his legal ownership of 
the property, he instituted the original 
suit for the relief of injunction claimed 
by him. The case of the municipal 
council in para 3 of the written state¬ 
ment was that the footpath running north 
to south just to the west of the ohannel 
in question as well as tho channel were 
public properties 'and as such under the 
control of the Municipality. The learned 
District Munsif who tried the suit framed 
two issues in the case; (1) whether the 
water channel in question belonged to 
the plaintiff and (2) whether the plaintiff 
is entitled to the injunction claimed. 
He held that the site of the channel B 
belonged to the plaintiff and, whether 
the path just to the west of the channel 
be regarded as a public street or a pri¬ 
vate street, ho was of opinion that the 
channel in question should be taken to be 
the property of the municipality as part 
of the street. He accordingly dismissed 
tho plaintiff s suit. On appeal preferred 
by the plaintiff the learned Subordinate 
Judge concurred with the finding arrived 
at by the trial Court on ths question of 
the ownership of the site covered by the 
channel BB. He however, was of opin¬ 
ion that the lane or the path just to the 
west of BB could not be held to be either 
a public or a private street. He rever¬ 
sed the decision of the trial Court and 
granted the injunction prayed for in the 
plaint. The defendant has accordingly 
preferred the present second appeal. 

On behalf of the appellant the learned 
advocate argued that the lower appellate 
Court was not justified, in the circum¬ 
stances, in recording any finding on the 
question whether the lane or the path to 
the west of BB was a publio street or a 
private street within the definitions con¬ 
tained in the District Municipalities Aot 
and that the way in which the lower 
appellate Court disposed of this part of 
the case was not satisfactory. On the 
other hand, the learned advocate for the 
plaintiff-respondent sought to support 
the decision of the lower appellate Court 
by drawing my attention to various - 
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passages in its judgment where it is men¬ 
tioned that the channel was really not a 
definite one and that the same was used 
by the plaintiff for his convenience only. 
As I propose to ask the lower appellate 
Court to frame a fresh issue on the ques¬ 
tion whether the lane or the path called 
A in the proceedings is a public street or 
a private street within the definition con¬ 
tained in the District Municipalities Act, 
I am anxious not to say anything which 
might in any way cause any embarrass¬ 
ment to the lower appellate Court in the 
ultimate discussion and decision of that 
question. 

I think that, having regard to the 
pleadings in the case, the trial Court 
ought to have framed an issue on the 
question whether the path A is a public 
street or a private street. The lower 
appellate Court has, in my view, discus¬ 
sed that question without having an 
issue on that point raised specifically 
and without giving a proper opportunity 
to the parties to let in evidence on the 
question. As I said, I am anxious not 
to say anything on the merits of that 
question, and therefore I do not propose 
to go through the various passages, to 
which my attention was drawn by the 
learned advocates for the parties, in the 
judgment of the lower appellate Court. 
But I must make one observation. In 
the memorandum of grounds of second 
appeal, ground 9 reads as follows. "The 
learned Judge erred in making a local 
inspection”. If it is intended to negative 
the jurisdiction of an appellate Court to 
make local inspection, then it is clearly 
untenable. Judges both of Courts of 
first instance and Courts of appeal, who 
have to appreciate evidence and under¬ 
stand its bearing properly, are entitled, 
in proper cases, to make local inspection 
with a view ‘not only to save time with 
reference to the arguments in the case 
but also to enable them to follow intelli¬ 
gently, and understand the evidence in 
the case, vide O. 18, R. 18, Civil P. 0. 
'On the other hand, as I understood the 
argument of the learned advooate for the 
respondent, he laid great emphasis on 
certain observations occurring in the 
judgment of the lower appellate Court 
which seem to be based solely (it was 
said for the appellant) on the result of 
that Court’s inspection of the looality in 
question. I must say that, though it is 
open to Courts who have to record find¬ 


ings on questions of fact, and though it 
may also be proper for the Court in 
proper cases to make local inspection 
with a view to understand and follow 
the evidence in the case and to appreciate 
it properly, I am clear that it is not open 
to a Court either of first instance or of 
appeal to base the Court’s findings of 
fact solely on the result of its local* ins¬ 
pection nor without giving opportunities 
to the parties to let in counter evidence! 
and explain what is recorded as thd 
result of the inspection. I am anxiousl 
to say that I do not understand the 
judgment of the lower appellate Court in 
the present case to be in any way solely 
based on the result of its inspection; but 
as both the learned advocates who argued 
the case before me made remarks on the 
subject of local inspection by Courts, I 
thought I should mention my opinion on 
the matter. 

As I said, having regard to the plead¬ 
ings in the case, I think the lower appel¬ 
late Court should now be called upon to 
frame a distinct issue on the question 
whether the path A lying to the west of 
the channel in dispute BB is a public 
street or a private street within the 
definitions contained in the District 
Municipalities Act. The lower appellate 
Court will with reference to its decision 
on that issue, also consider whether the 
channel in question appertains to any 
such street and vests in the municipa¬ 
lity, before finally deciding the rights of 
the parties. I allow the parties liberty 
to adduce fresh evidence on the above 
questions. It must be distinctly under¬ 
stood that the finding arrived at by both 
the lower Courts, viz., that the site of 
the channel BB belongs to the plaintiff, 
has been .accepted by me, and that ques¬ 
tion is no longer available for discussion 
in the further hearing of this case. I 
reverse the decision of the lower appel¬ 
late Court and remand the appeal for 
disposal, in the light of the observations- 
contained in this judgment. Costs of 
this second appeal will abide and follow 
the result. 

P.R.S./v.S. Case remanded . 
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Jackson, J. 

Pethu Reddiar — Defendant — Peti¬ 
tioner. 

v. 

Chidambara Reddiar — Plaintiff—Res¬ 
pondent. 

Civil Revn. Petn. No. 787 of 1930, De¬ 
cided on 24th November 1930, against 
order of Dist. Munsif, Turaiyur, D/- 15th 
January 1930. 

(a) Court-fees Act (1870), S. 17—Fresh 
court-fees must be paid for fresh cause of 
-action. 

If it is the law that for different causes of 
action different suits must be brought, that law 
must be upheld. If plaintiff wants the pri¬ 
vilege of a fresh cause of action, ho must pay a 
fresh court-fee. [P 534 C 1] 

(b) Civil P. C., O. 6, R. 17—Cause of ac¬ 
tion foreign to original one cannot be 
tacked to suit. 

A plaintiff cannot be allowed to amend the 
plaint by tacking on to a suit a cause of action 
which is foreign to the cause of action on which 
that suit is brought. 

If the new cause of action is barred by limi¬ 
tation, to escape that bar by tacking is to offend 
a principle which the Courts have invariably 
maintained. If the new cause of action is not 
time barred, such tacking is a fraud on the re¬ 
venue, since the only apparent reason for not 
bringing a second suit is to save the court-fee : 
43 I. C. 560, not Foil. [P 533 C 2] 

T. V. Muthu Krishna Ayyar —for Peti¬ 
tioner. 

M. S. Vaidayanatha Ayyar —for Res¬ 
pondent. 

Judgment. —Petitioner seeks to re¬ 
vise the order of the District Munsif of 
Turaiyur allowing plaintiff to amend the 
plaint in O. S. 627 of 1929. 

Plaintiff sued as endorsee of a pro¬ 
missory note the note was alleged by 
■defendant to be void as infringing the 
Paper Currency Aot. Plaintiff then ob¬ 
tained an assignment of the original 
obligation, and applied to add that cause 
of action to his plaint. This was al¬ 
lowed, and hence the petition. 

It is conceded by petitioner that if 
plaintiff were payee there would be no 
objection to his suing on the original 
obligation : of. Mian Baksh y, Bodhiya 
\1). But it is contended that the en¬ 
dorsee has not the same privilege. On 
the other hand it is maintained that the 
■endorsee is an assignee of the actionable 
claim, who can sue on the debt evidenced 
by the note. There is no absolutely 
direct authority; but in the light of 

(1) A. I. R. 1928 All. 371=50 All. 839 (S.B.). 


Muhammad Khumarali v. Ranga Rao 
(2) and Nataraja Naicken v. Ayyasami 
Pillai (3) this plea is at least arguable; 
and if it is arguable there is no reason 
for this Court in revision excluding it 
from the plaint. 

Therefore if the plaintiff were only 
seeking to amplify his original cause of 
action, no exception could be taken to 
the lower Court’s order. The difficulty 
has arisen because he wishes to add a 
fresh cause of action which will only be 
useful to him, if it is found to be extra¬ 
neous to the original cause of action. 
That is to say, if the original cause of 
action is found to include the right to sue 
on the debt itself, as though the endorsee 
ranks as payee, then the fresh cause of 
action is otiose and useless. If on the 
other hand, the original cause of action 
is found to be strictly confined to the 
note, and not in the case of an endorsee 
capable of extension so as to include the 
debt then the fresh cause of action is! 
something entirely new. The question 
will-then arise, can a plaintiff tack on 
to a suit, a cause of action which is 
foreign to the cause of action on which 
that suit is brought. I think it must bo 
held that he cannot. If the new cause 
of action is barred by limitation, to es¬ 
cape that bar by tacking is to offend a 
principle which the Courts have invari¬ 
ably maintained. If the new cause of 
action is not time barred, such tacking i9 
a fraud on the revenue, since the only 
apparent reason for not bringing a se¬ 
cond suit is to save the court-fee. The 
present case is of the latter kind un¬ 
affected by limitation. In a similar 
case Doraiswami Pillai v. Chinnia 
Goundan (4), Sir John Wallis has ob¬ 
served : 

" To say that a plaintiff must be drivou to a 
fresh suit appears to mo to impose an undue 
hardship on litigants in India having regard to 
the state of the law as to court-foes and cost of 
litigation." 

With the greatest respect I do not 
think it incumbent upon the Judge to 
relieve against what he privately may 
consider to be too onerous provisions in 
the Court-fees Act; and it must be re¬ 
membered that some one has to pay for 
the up-keep of the judiciary. If the 
litigant is relieved, the burden is merely 
shifted to the general tax-paper. If it is 

(2) [1901] 24 Mad. 654. ' 

(3) [1917] 38 I. C. 339. 

(4) [1918] 43 I. C. 560. 
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|the law that for different causes of ac- 
!tion different suits must be brought, that 
law must be upheld. So, in this case, if 
the counter-petitioner wants the privi¬ 
lege of a fresh cause of action, he must 
pay a fresh court-fee. If on the other 
hand he had preferred to rely upon his 
original cause of action, he could have 
saved the expense. This is now admit¬ 
ted on behalf of the counter-petitioner 
and he is prepared to pay the additional 
court-fee as though he had brought a 
suit upon the assigned debt. I order ac¬ 
cordingly. 

I do not see, then that the petitioner 
has any further grievance. If the Mun- 
sif had refused amendment, it would 
only have resulted in petitioner having a 
second suit to defend, and the course ad¬ 
opted by plaintiff has probably saved 
him expense, and would certainly have 
saved him time, but for the present pro¬ 
ceedings. 

This petition will stand dismissed up¬ 
on plaintiff paying into the lower Court 
the requisite court-fee within one month 
from this date. 

p.R.S./K.N. Order accordingly. 
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Ramesam, J. 

Tallapragada Appa Rao — Petitioner. 

v. 

Kasangi Venkappa and others — Res¬ 
pondents. 

Civil Revn. Petns. Nos. 1618 to 1653 
of 1929, Decided on 17th March 1930, 
against orders of Sub-Judge, Ellore, 
D/- 24th September 1929. 

(•) Civil P. C. (1908), O. 21, Rr. 98 and 
100 — Tenants of judgment-debtor unless 
occupancy tenants are bound by decree. 

Tenants or servants of a judgment-debtor 
unless they are ocoupancy tenants are bound by 
the decree against the judgment-debtor : A.I.B. 
1922 Bom. 273 ; A. I. R. 1922 Bom. 449, Ref. 
47 Cal. 907, Dist. [P 535 0 2] 

(b) Civil P. C. (1908), O. 21, R. 100—Ap¬ 
plication under R. 100—Decree-holder asked 
to begin—After his examination witnesses 
of claimant examined—It amounts to irregu¬ 
larity. 

Where in an application under O. 21, R. 100, 
the decree-holder is first asked to begin the case, 
and after he finishes his examination, the wit¬ 
nesses of the claimants are examined it 
amounts to an irregularity. 
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(c) Civil P. C. (1908), S. 115 — Court find¬ 
ing entirely different case than that set up* 
by party—Irregularity justifies interference^ 

When the lower Court finds an entirely 
different case than that set up by a party, it is 
an irregularity which justifies interference in 
revision. 

When certain person claims occupancy te¬ 
nancy on the ground that the village is an 
estate, and the Court does not find whether 
there was occupancy tenancy but finds a 
different case than that set up by the parties, it 
amounts to an irregularity. [P 536 C 2] 

(d) Civil P. C. (1908), O. 21, R. 100—Cer¬ 
tain person not parties to suit set up by judg¬ 
ment-debtor to put forward case of tenancy 
and prevent decree-holder from executing 
decree — High Court can interfere and set 
aside order allowing such claims. 

Where certain persons taking advantage of 
their not being parties to a suit are set up by 
the judgment-debtor somehow after the execu¬ 
tion proceedings to put forward a case of te¬ 
nancy, and prevent the decree-holder from reap¬ 
ing the benefit of his decree, the High Court can 
in revision interfere and set aside the order of 
the lower Court allowing the claims of such 
persons. [P 538 0 lj 

S. V. Venugopalachariar — for Peti¬ 
tioner. 

V. Govindarajachari and B. V. Rama - 
narasu —for Respondents. 

Judgment. -These petitions are filed* 
against the order of the Subordinate 
Judge of Ellore on applications filed 
under O. 21, R. 100, Sch. 1, Civil P. C. 

(E A. Nos. 199 and 201 to 206) in O. S. 
No. 98 of 1926. E A. No. 206 and a 
portion of E. A. No. 205 were dismissed 
and the rest of the petitions were al¬ 
lowed. 

The opposite party namely tho 
decree-holder in the main suit files these 
revision petitions. 

The facts out of which these petitions 
arise may now be stated. The main suit- 
is a dispute between two persons who 
are half-brothers. The plaintiff is the 
younger brother and the defendant is the 

elder. 

The plaintiff’s case was that dur¬ 
ing the lifetime of the father in 1924 
there was a division of the father’s pro¬ 
perty by the father himself according to* 
which two-thirds share was allotted to 
the plaintiff and one-third to the defen¬ 
dant, and each was enjoying his separata 
share, the plaintiff’s enjoyment being 
through his father as he was a. 
minor. 

After the father’s death the elder bro¬ 
ther refused to recognize the younger 
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brother’s right to more than half a share 
and contended that the division was in 
two shares, with the result that a suit 
had to be filed on behalf of the plaintiff 
by his maternal uncle in 1926. The suit 
was tried and the plaintiff’s case was 
found to bo true and it was decreed. I 
am informed that the defendant has ap¬ 
pealed to the High Court and that the 
appeal is pending. It appears that in 
the main suit itself the defendant made 
no suggestion that there were any te¬ 
nants on the suit land and that they 
should be made parties in the suit. In¬ 
cidentally I may observe that the suit is 
not one for partition but for possession 
of separate and definite items on the 
ground that they fell to the plaintiff’s 
share and were trespassed upon by the 
defendant. 

In 1928 execution was taken out 
of the decree and an amin was de¬ 
puted to deliver possession to the plain¬ 
tiff’s next friend. He and the amin went 
to the lands on 23rd November. The 
decree-holder and the amin were re¬ 
sisted. 

Ex. A is the application of the 
amin to the Station House Officer of Pen- 
tapadu for police help. This is a very 
important document in the case. So I 
will set forth a portion of this applica¬ 
tion. 

“Accordingly, when I went to deliver the pro¬ 
perties, defendant and men belonging to tho 
defendant obstructed me with a bid intention 
of putting the minor’s guardian out of posses¬ 
sion of the properties and stealing away tho 
crops raised on tho scheduled lands. If I deli¬ 
ver them against* the defendant’s will they 
are ready to commit danger to lives with brute 
force. Tho Court has passed orders in E. A. 
No. 1484 of 1927 to remove such obstruction and 
deliver, if the defendant should obstruct unlaw¬ 
fully in this way. Tho above warrants havo 
to bo executed ' in accordance with the abovo 
orders and without broach of peace. So I pray 
that your honour may kindly be pleased to 
render such help so that tho warrants may be 
executed.” 

The Subordinate Judge had 'previously 
ordered on 18th November that police 
help may be taken. This is the order 
referred to in Ex. A. After such order, 
there is nothing high-handed in the acts 
of the amin and the decree-holder. 
Thereupon the Station House Officer de¬ 
puted a head constable and two police 
constables to help the amin to preserve 
peace. 

At this stage it is important to 


observe that the obstructors were des¬ 
cribed in Ex. A as‘ 'he defendant and 
men belonging to the defendant.” Who 
are these men belonging to tho defen¬ 
dant ? 

They must be either farm ser¬ 
vants of the defendant or tenants of the 
defendant. In either case unless they 
are occupancy tenants they are bound by 
the decree : see Jafirji Ibrahimji v. 
Miyandi Mangal (l), and Jairam Ja- 
douji v. Nonroji Jamsedji (2), which I 
prefer to Erra v. Gubbay (3) which is 
also distinguishable. Otherwise they! 
would not be described as men belonging 
to tho defendant. On 24th November 
the amin effected delivery of possession 
and reported delivery to the Court. The 
Court recorded delivery without objec¬ 
tion. 

Some time later about 1st Decem¬ 
ber some or all of the present claimants 
attempted to cut the crops on the land 
and one of the head constables gave a 
notice to one of these claimants (one of 
the two claimants in E. A. No. 203) nob 
to cut the crops. This is Ex. C dated 1st 
December 1927. The head constable alsu 
sent a report to the Sub-Inspector of 
Police which is Ex. D. The Sub-Inspec¬ 
tor wa9 requested to come and prevent a 
breach of the peace. Afterwards these 
claimants or some of them were charged 
in a criminal case No. 90 of 1927. The 
present petitions were filed under O. 21, 
R. 100, of the Code on 21st December 
1927, i. e. after and not before the in¬ 
cident of 2nd December 1927. Para. 4 
begins by saying that on 1st December 
1927 and 2nd December 1927 the decree- 
holder and his brother-in-law came to 
their fields and attempted to forcibly cub 
the crops raised by the petitioners. 
Para. 5 says : 

“With the assistance of tho police respondent 
1 threatened tho petitioners and has dispos¬ 
sessed tho potitioners and cut and carried away 
the crops worth Rs. 2 40.” 

It is clear from paras. 3 and 4 that the 
petitioners must have been dispossessed 
only on 1st December 1927 or 2nd De¬ 
cember 1927, not earlier. Then para. 7 
however says: 


(1) A. I. R. 1922 Bom. 273=G4 I. C. 692 = 46 

Bom. 526. 

(2) A. I. R. 1922 Bom. -449=65 I. G. 212 = 46 

Bom. 887. 

(3) [1920] 47 Cal. 907=60 I. G. 969. 
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Respondent 1 alleged that he obtained deli¬ 
very of the property on 24th November 1927 and 
25th November 1927 through the Court. The 
petitioners submit that no such actual delivery 
was in fact effected. If it was reported to the 
Court that any such delivery took place, it must 
have been merely a fake for nobody came near 
our lands.” 

Paragraph 8 says that the petitioners 
are occupancy, tenants in possession of 
the land. Respondent 2 in these petitions 
who was the judgment-debtor admits 
the plaintiff s petition but denies that 
the land is an estate or that the peti¬ 
tioners had occupancy rights. The decree- 
holder is respondent 1. He denied that 
the petitioners were persons who had 
any possession of the suit lands. He 
contended also that the petitions are not 
maintainable and that he got possession 
on the date of delivery. The Subordinate 
Judge’s statement that the plea as to 
maintainability was not taken in the 
counter-petition is not correot. For some 
reason which is not clear from the judg¬ 
ment of the Subordinate Judge and of 
which the petitioners before me com¬ 
plain as a serious irregularity, the decree- 
holder was asked to begin the case and 
alter he finished examining his witnes¬ 
ses the claimants' witnesses were exa¬ 
mined. 

Witness 1 is the claimant in E. A. 
No. 202. In chief examination he 
says that he was ejected from the land 
with the help of the police. No date is 
mentioned. Taken along with the peti¬ 
tion the date of this ejectment must be 
only 2nd December 1927. He then gives 
details of the holdings of the other peti¬ 
tioners. In oross examination he says : 

‘‘I paid cist at Rs. 6 per year for that land to 
Subbarayudu and after his death to his widow 
I was not present when the lands of the other 
claimants were delivered to the plaintiff with 
the help of the police.” 

Witness 2 is one of the joint peti¬ 
tioners in E. A. No. 203. He also says 
that he was ejected without giving any 
date. 

In cross-examination he says : ‘'The 
police came to my land and ejected 
me from it.” He does not say that he paid 
any rent to Subbarayudu’s widow the 
plaintiff’s mother. No other witness is 
examined. 

It is dear from the evidenoe of 
these two witnesses that they were 
ejected on 2nd December and that they 
know nothing about the ejectment of the 
other claimants in the oase, as to whioh 
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therefore there is no evidence on the 
record on which any Court could have 
passed orders, these witnesses them¬ 
selves knowing nothing about it. 

Mr. Varadachariar who argued the 
revision petitions before me put the mat¬ 
ter thus. This being a matter in revi¬ 
sion, he said he could not attack 
the findings of the lower Court on the 
evidence. But he argued that the Subor¬ 
dinate Judge found an entirely different 
case from that set up by the claim¬ 
ants. The claimants claimed occu¬ 
pancy tenancy on the ground that the 
village is an estate. The Subordinate 
Judge did not find occupancy tenancy. 

If he could have found it, he would have 
found it and should have found it. But 
obviously it was impossible for him to do 
so. 

There being no evidence in the evi¬ 
dence of the claimants either about the 
village being an estate or about any 
kind of occupancy tenancy, the Subordi¬ 
nate Judge could not find in favour of 
occupancy tenancy. On that finding the 
learned advocate argues that the peti¬ 
tions ought to have been rejected 
and the Subordinate Judge ought 
not to have found a different case 
for the petitioners from that set up by 
them in their petitions. This is an ir¬ 
regularity which justifies interference in 
revision. But even apart from that, even 
on the findings the findings being merely 
that the petitioners were in possession of 
the suit lands before the death of the 
father and that they were wrongfully 
ejeoted in execution, without anything 
more, the lower Court's order cannot be 
sustained He argues that either the 
ejectment was on 24th November-or it 
was on 2nd December. If the petitioners 
were absent from the scene of execution 
and therefore they were not ejected on 
24th November (vide Kooherlakota Ven¬ 
kata Krishna Bow v. Vadrevu Ven- 
katappa (4) at p. 269, but only on 2nd 
December—this is the oase of the peti¬ 
tioners—then the petitioners were not 
ejeoted in execution. The dispossession 
of the tenants was muoh later than the 
delivery and O. 21, R. 98 and 100, do not 
apply at all. The Subordinate Judge has 
no jurisdiction to pass an order under 
O. 21, R. 100. The petitioners have 


(4; [1904] 27 Mad. 262. 
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their general remedy in law if they were 
wrongfully dispossessed. 

But taking the other alternative that 
the Subordinate Jadge meant to say that 
they were dispossessed on 24th Novem¬ 
ber, though it is opposed to the plaintiff’s 
case, and that the finding is binding on 
the High Court, the amin’s report, Ex. A 
shows that the amin and the decree- 
holder were obstructed on the 24th by 
defendant and his men. No right of 
theirs consistent with the plaintiff’s title 
was ever set up on that date; and only to 
such persons, i.e., persons who have rights 
of their own and who are not bound by the 
decree, does O. 21, R. 98, apply. It can- 
mot help tenants of the judgment-debtor 
who are not occupancy tenants. I think 
these contentions are well founded. But 
the learned advocate for the respondent 
argues that Mr. Varadachariar’s conten¬ 
tions are technical, that in revision 
technicalities ought not to be allowed to 
prevail and defeat substantial justice, 
that though the petitions of the claim¬ 
ants in the lower Court were inartisti- 
•cally drafted the substance is that they 
were tenants of the land and, even 
though any occupancy tenancy is not 
found, they will at least be tenants from 
year to year and that they ought not to 
be ejected because the two brothers were 
quarrelling. I entirely recognize the 
fairness of this contention provided it 
applies to the facts of this case. Seeing 
there are iregularities justifying inter¬ 
ference provided the interest of justice 
Tequire it, I am willing to look into 
the matter a little more deeply. I asked 
the learned advocate whose tenants the 
petitioners were, assuming that they 
were really tenants. The learned advo¬ 
cate answered that they were the plain¬ 
tiff’s tenants and in support of this sug¬ 
gestion he referred to the statement in 
P. W. l’s evidence that he was paying 
cist at Rs. 6 per year to Subbarayudu’s 
widow after his death. There is no such 
•statement to help all the other peti¬ 
tioners. 

Of course the learned advocate sug¬ 
gested that all of them were plaintiff's 
tenants paying oist after the father’s 
death. So that, it comes to this: that 
the plaintiff through his next friend filed 
a suit in 1926 to recover lands which 
were really in his own possession 
through his tenants but to eject his bro¬ 
ther alleging that the brother was in 


possession, the brother never suggesting 
in his written statement that the lands 
were in the possession of the tenants and 
not in his possession. This faroe of an 
original suit and an appeal is being 
carried out merely for the purpose of 
getting rid of the occupancy right set up 
by these tenants, and the learned advo¬ 
cate said that the plaintiff may have 
given counter-evidence to rehut the 
statement of P. W. 1, that rent was be¬ 
ing paid to the mother. At this stage it 
was pointed out that the decree-holder 
was compelled to adduce his evidence 
first and then the claimants followed. 

The learned advocate would not admit 
the fact until there is something on the 
record to support it. The affidavit filed 
by the petitioners in connexion with the 
stay petition, the allegations which 
were repeated in the revision petition 
and which remain uncontradicted to 
this day, was then relied on by the peti¬ 
tioner’s advocate. The respondent’s advo¬ 
cate then found the helplessness of his 
position. He suggested that it is pos¬ 
sible that no rent was paid to any per¬ 
son and that the tenants were in pos¬ 
session of the lands only as tenants of 
whoever may ultim\tely turn out to be 
the lawful owner, and they were not in¬ 
terested in the quarrels between the two 
brothers. The situation is therefore 
this: this aspect of the case which 
turned up at the end is only an aspect 
which turns up on an exhaustive 
analysis of the case bofore me and 
the situation was arrived at only 
after being driven from position to 
position. - This aspects was never sug¬ 
gested before the lower Court. Even 
the Subordinate • Judge in his finding 
beyond saying that the petitioners were 
in possession of these items, since the 
death of the father, does not say any¬ 
thing more. He does not say that they 
were in possession as tenants from year 
to year. He does not say that they were 
in possession merely as tenants of some 
kind. He does not say that their pos¬ 
session was as tenants of the plaintiff. 

Obviously he gave no weight to the 
statement in the deposition of the claim¬ 
ants’ first witness that rent was paid to 
the widow of Subbarayudu. He does not 
say that the petitioners are in possession 
as tenants of whoever may turn out to 
be the lawful owners bona fide and that 
they, are disinterested in the quarrels 
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between the brothers. On the finding of 
the Subordinate Judge and the other 
irregularities in the case, it is clear to 
me that this is not a case of persons 
bona fide in possession seeking protection 
from ejectment on account of quarrels 
between two other persons. If I am satis¬ 
fied in this case that the claimants are 
tenants in possession of the lands, will¬ 
ing to be tenants of whoever may turn 
out to be the lawful owner, indifferent 
to the quarrels between the landholders 
taking no sides but anxious to protect 
their own tenancy and complaining that 
in the guise of quarrels between two 
brothers they ought not to be wrongfully 
ejected, I would not interfere in this re¬ 
vision petition. 

But if on the other hand I am satisfied 
that, taking advantage of their not being 
iparties, the defendant’s men are now 
set up some time after the execution 
proceedings as an afterthought to put 
forward a case of tenancy, to put a fur¬ 
ther spoke in the wheel, and to prevent 
the decree-holder from reaping the bene¬ 
fit of his decree, I ought to interfere and 
set aside the lower Court’s orders. 

Having regard to the material irregu¬ 
larities in the enquiry before it, namely 
(l) a different case being made out and (2) 
the decree-holder being compelled to start 
his case, and having regard to the fact 
that the only obstruction made on the 24th 
was by the defendant and his men, there 
being not even the faintest suggestion 
of some persons claiming to be tenants 
of the plaintiff, (and seeing that, even 
they are tenants, they are bound by the 
decree not being found to be, occupancy 
tenants) having regard to the petitioners 
oase itself that they were ejected on 2nd 
December, i. e., otherwise than in execu¬ 
tion which was finished on 24th Novem¬ 
ber, having regard to the stage in filing 
the petitions and having regard to the 
findings of the Subordinate Judge itself, 
winch is very vague and which I am not 
bound to read as finding that specific case 
in which only the claimants can succeed. 

I am satisfied that this order of the Sub¬ 
ordinate Judge ought to be set aside. 
Even if one is to suppose, as is now sug¬ 
gested before me, that some claimants 
are plaintiff’s tenants or tenants of the 
lawful owner, it is only one man, P. W. 

1, that can be so protected. The others 
have given no evidence as to their ejeot- 
xnent or tenancy. Seeing that all the 


claimants have made one case, and have' 
not suggested even dissimilar cases, I 
think P. W. 1 also ought to fail. 1 His is 
the only case about which I felt some' 
hesitation. 

The result is I set aside the orders of 
the Subordinate Judge. The petitioners 
will have costs here and in the lower 
Court in one case. No costs in the 
others. 

p.R.S./r.M. Orders set aside . 
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( Moturu) Mahalaksiimamma and an¬ 
other —Defendants—Appellants. 


y. 

Thangirala Bala Thripura Sundar¬ 
amma —Plaintiff—Respondent. 

Second Appeal No. 1087 of 1925, De¬ 
cided on 11th November 1930, against 
decree of Sub-Judge, Guntur, in Appeal 
Suit No. 40 of 1924. 

Hindu Law—Alienation—Widow— Suit by 
reversioner for declaration that sale was not 
binding—Court can, in case facts and cir- 
ciynstances warrant, uphold sale in part. 

Where a widow sells immovable property of 
her husband in her hands, in a suit by a rever¬ 
sioner for a declaration that the sale is not 
binding on him it is open to the Courts, in case- 
the facts and circumstances warrant, to uphold 


the sale in part. 

The widow sold 1 acre and 75 cents of land for 
a consideration of Rs. 1,774-8-0. But the con¬ 
sideration of Rs. 806-10-6 only was found to bo 
binding on the estate. It was also found that 
the parties bargained for the sale and purchaso 
of the land at Rs. 1,050 per acre. 

Held : that the ultimate reversioners to the 
estate would be entitled to recover 1 acre and 
75 cents conveyed, less 79$ cents which the ven¬ 
dees would be entitled to retain : A. I. R» 1921 
Mad. 172, Rel. on. ; (1915) M. W. N. 8, Expl.. ; 
A. I. R. 1927 P. C. 37 and A. I. R. C .\ 

244, Ref. £ p 541 0 

Ch. Baghava Bao-ior Appellants. 

B. Somayya —for Respondent. 


Judgment.— The plaintiffs, who are 
the daughters of the late Krishnayya, in¬ 
stituted the original suit for a declara¬ 
tion that the alienations made by his 
widow (defendant 3) in favour of two 
sets of defendants, viz., defendants 1 and 
2 on the one hand and defendant 6 on 
the other, are not binding on the rever¬ 
sioners after the death of defendant 3. 
The alienees put in separate written 
statements supporting their alienations. 
There was also another question raised 
whether defendant 5 was not adopted by 
the widow and whether the said adop* 
tion was valid. The trial Court found 


i 
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against the adoption. The trial Court 
also found against the validity of the 
alienation under Ex. 6 in favour of de¬ 
fendant 6 ; but it found that the aliena¬ 
tion in favour of defendants 1 and 2 
under Ex. 9 dated 7th May 1917 was 
valid and binding, and it accordingly 
dismissed the plaintiffs’ suit against de¬ 
fendants 1 and 2. On appeal by the 
plaintiffs, the learned Subordinate Judge 
of Guntur analyzed the evidence relating 
to the various debts which were set up 
as debts binding upon the estate and dis¬ 
charged by the vendee under Ex. 9. The 
lower appellate Court, in para. 11 of its 
judgment sot out the several details mak¬ 
ing up the debt of Bs. 1,774-8-0 men¬ 
tioned in Ex. 9. The learned Subordi¬ 
nate Judge came to the conclusion that 
out of that amount only Rs. 673-3-7 was 
shown to bo binding on the estate. He 
therefore came to the conclusion that in 
the case before him the sale ought to be 
sot aside, but that a charge should be 
created in favour of the vendees for the 
portion of the consideration found to bo 
binding, when the reversion opened. He 
accordingly passed a decree substan¬ 
tially to that effect. The alienees, defen¬ 
dants 1 and 2, have preferred this second 
appeal. 

Their case was argued elaborately by 
the learned advocate who appeared for 
them. He took me through various items 
of prior debts and submitted that the 
Subordinate Judge was wrong in disallow¬ 
ing as many as five items which, he sub¬ 
mitted, should have been allowed in 
favour of the alienees. After having 
carefully gone through the facts as found 
on the evidence, discussed by the lower 
appellate Court with reference to these 
items, I have come to the conclusion that 
the appellants’ contention should bo up¬ 
held with reference to two such items. 
The first item relates to a sum of 
Rs. 62-7-11 dealt with in para. 15 at p. 5 
of the appellate judgment. There was a 
promissory note executed by the deceased 
Krishnayya in favour of K. Venkatap- 
payya. That debt was renewed by the 
widow, and the same was paid off when 
Ex. 9 was executed. The endorsements 
on the back of the old promissory notes 
make this point clear, and I think that 
the Subordinate Judge was not right in 
disallowing this sum of Rs. 62-7-11. 
Similarly with reference to a sum of 
Rs. 70-15-0, discussed in para. 21 at p. 7, 


the learned Subordinate Judge did not 
notice the importance of the endorse¬ 
ments appearing on the back of the prior 
promissory note executed by the widow’s 
husband. The prior promissory note is 
Ex. 16 (c) (l), and that debt was dis¬ 
charged by Ex. 16 (c). Ex. 16 (c) itself 
was discharged at the time of Ex. 16 (a), 
and 16 (a) was discharged at the time of 
the sale to the appellants under Ex. 9. 

The creditor was the same person, and 
the endorsement appearing on the back 
of Ex. 16 (c-1) makes it abundantly clear 
that that debt was paid off when money 
was borrowed under Ex. 16 (c). The 
learned Subordinate Judge was not right 
in disallowing this sum of Rs. 70-15-0. 

Three othar items were discussed be¬ 
fore me, viz. those covered by points 4, 
5 and 6 discussed in para. 21 of the 
lower appellate Court's judgment. The 
learned Judge in one instance says that 
the witness w r ho speaks in support of the 
debt is interested ; in another instance, 
the debt is alleged to have been borrowed 
in connexion with the annual ceremonies 
of Krishnayya, whereas the date of the 
debt is very much earlier than the date 
of the annual ceremony ; and as regards 
the payment of kist, it has not been 
proved that without raising the debt the 
kist could not be paid. The learned 
Judge thought it unsafe to rely upon the 
oral evidence relating to these debts, and 
I must uphold his finding on the three 
particular debts mentioned in para. 21, 
sub-headings 4, 5 and 6. The result, then 
is that instead of Rs. 673-3-7, held to be 
binding by the Subordinate Judge, I have 
to add a sum of Rs. 133-6-11, thus bring¬ 
ing the amount of binding debt to 
Rs. 806-10-6. The balance of Rs. 967-13-6 
is not proved to be binding. We have 
therefore a case where, out of the price 
of, Rs. 1,774-8-0 only Rs. 806-10-6 is- 
proved to be binding and a major por¬ 
tion, Rs. 967-13-6 is not binding. What 
then is the legal effect to be given to the 
sale in view of these findings ? The de¬ 
ceased loft a house site and some culti¬ 
vable lands. Ex. 9 purported to convey 
1 acre 75 cents of land. The lower 
appellate Court discussed the question 
whether there was necessity for this 
sale, and it observed in para. 25 as 
follows : 

" But in the circumstances there was no- 
necessity to have sold the whole land. Onca- 
she had sold some GO conts for Rs. GOO. Some- 
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-extent like that could have been sold again for 
payment of debts. As the major portion of the 
•consideration was held not to be for binding 
purposes, 1 am inclined to hold that the sale 
cannot be upheld and is not binding on the 
Teversioners. ” 

The learned advocate for the appel¬ 
lants drew my attention to the recent 
Privy Council case, Krishna Das v. 
Nathu Ram (l) and Naimat Rai v. Din 
Dayal (2) and a still more recent case, 
Suraj Bhan Singh v. Sah Chain Sukh (3), 
and he argued that the sale should be 
upheld even though the alienees have not 
been able to explain what was done with 
the major portion of the consideration, 
as already noticed by me. I am not able 
to understand the Privy Council judg¬ 
ment, in the way in which the learned 
advocate wants me to understand the 
same. The Privy Council laid down that 
in cases where a sale is upheld, the 
alienee is no more bound to look to the 
application of any small amount that 
might have been fetched by the sale over 
and above the actual debt which is bind¬ 
ing upon the estate. The question whe¬ 
ther there was an occasion for the sale, 
and whether the sale was justified or 
not, was not the question that their 
Lordships had to consider ; and, as I re¬ 
marked, the case before them was a case 
where the sale was binding; but the only 
/question was what was to be, done with 
reference to the small excess amount 
that remained after the binding debt was 
discharged. The case before me is a case 
where the Courts have to find whether 
there was necessity for the sale or not. 
Having regard to the finding that there 
was no ocoasion to convert this immo¬ 
vable property into money with reference 
to a major portion of the transaction, 

I think the lower appellate Court was 
right in coming to the conclusion that 
the sale as such of the land of 1 acre 
75 cents was not justified. The learned 
advocate however argues that even in 
that view it does not follow that the 
alienees are not entitled to get any por¬ 
tion of the property and that all that 
they are entitled to claim is a obarge 
with reference to that portion of the 
purchase money which the Court finds to 

(1) A. I. R. 1927 P. 0. 87=100 I. 0. 130=64 
I. A. 79=49 All. 149 (P.O.). 

(2) A. I. R. 1927 P. 0. 121=101 I. 0. 373=64 
I. A. 211=8 Lah. 697 (P.O.). 

id) A. I. R. 1927 P. C. 244=105 I. 0. 257 
(P.O.). 


be binding on the estate. He argues 
that the nature of the land and the other 
circumstances in the case should be con¬ 
sidered by the Court before the Court in 
such a case could work out the equities 
between the parties. On the other hand 
the learned advocate for the respondents 
drew my attention to a decision of Sada- 
siva Ayyar and Napier, JJ., in Rulchmani 
Sundarammal v. Muthu Ammal (4) where 
a sale by a minor’s guardian of 4 acres 
of dry land and 4 acres of wet land for 
a sum of Rs. 1,425 was sought to be 
impeached by the minor. The lower 
appellate Court found that Rs. 650 
out of the price of Rs. 1,425 was bind¬ 
ing on the estate, and held that the 
vendees should be allotted a propor¬ 
tionate extent of the land originally in¬ 
tended to be conveyed to them in the ratio 
of the consideration found by the Courts 
to be binding. The learned Judges dis¬ 
approved of that course and held that 
the plaintiff was entitled in that case to 
recover the whole of the land alienated, 
and they gave a decree for a charge on 
the property in favour of the vendee for 
the amount found binding. The ques¬ 
tion how equities have to be worked out 
in any particular case would depend on 
the facts and circumstances of each case. 

In the particular case before us, having 
regard to the fact that under Ex. 9 (a) the 
agreement that preceded the sale Ex. 9, 
there is a statement that the sale was to 
be at the rate of Rs. 1,050 per acre, I 
think that the question should be fur¬ 
ther considered as to the exaot relief that 
should be granted in this case. It is 
also said that 60 cents were sold by the 
widow for Rs. 600. The question had 
not to be considered by the trial Court 
in the view that it took of the case, 
namely that the whole of the considera¬ 
tion mentioned in the sale was utilized 
for binding purposes. It is only when 
the lower appellate Court disallowed the 
contention of the alienees as regards a 
portion of the sale price that this ques¬ 
tion arose for decision. I think that the 
lower appellate Court’s disoussion of this 
question in the last few lines of p. 25 is 
not altogether satisfactory in the circum¬ 
stances. The learned advocates are not 
now in a position to state what the 
nature of the evidence is and whether 
there is any other matter on the record 
relevant to this point. It therefore 
(4) [1915] 26 I. 0. 489. 
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seems to me that I should call for a find¬ 
ing from the lower appellate .Court on 
tho question whether, on the finding that 
only Rs. 806-10-6 is binding upon the 
estate, the present is a case where the 
alienees should or should not be allotted 
in the ciroumstances, a proportionate ex¬ 
tent of the lands agreed to be conveyed 
under Ex. 9 (a). I am anxious to be 
placed in possession of all relevant cir¬ 
cumstances appearing in the evidence in 
this case with a view to my .finally resol¬ 
ving how to work out the equities of the 
parties in this particular case. The 
lower appellate Court will accordingly be 
directed to submit a finding on the evi¬ 
dence on record on the question whether 
the present is a case where the alienees 
should or should not be awarded any 
and if so, what portion of the lands cov¬ 
ered by the sale deed, having regard to 
my finding that Rs. 806-10-6 is binding 
on the estate. Finding in six weeks and 
objections in ten days. 

[In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of Guntur submitted the follow¬ 
ing]. 

Finding. * * * *—For all the rea¬ 
sons given supra, I find that defendants 
1 and 2 are entitled to a proportion of 
of the property sold. And that propor¬ 
tion is 79 and 247/507 cents (or roughly 
79* cents). 

[This second appeal coming on for final 
hearing this day, after the return of the 
finding of the lower appellate Court the 
Court delivered the following]. 

Judgment. —In this case I called for 
a finding on two questions: (l) whether 
defendants 1 and 2 are entitled to a pro¬ 
portion of the property sold under Ex. 9, 
or only to a charge on the same for the 
amount found due and (2), if they are 
entitled to a portion of the land covered 
by Ex. 9, what proportion they are en¬ 
titled to. The learned Subordinate Judge 
has returned findings to the effect that 
defendants 1 and 2 are entitled to a por¬ 
tion of the property sold having regard 
to the circumstances mentioned by him 
and that the proportion is 79£ cents out 
of 1 acre 75 cents. 

The question has been argued before 
me whether in such cases the proper 
course is not to declare the sale to be not 
binding on the reversioner giving only a 
charge in favour of the purchaser to the 
extent of the purchase money found to be 


binding on the estate. The question as 
to how the equities should be worked out 
in any particular case would largely de¬ 
pend on the facts and circumstances 
existing in that case. No doubt a sort of 
working rule has been laid down in seve¬ 
ral decisions of this Court to the effect 
that when consideration to the extent of 
about, or more than, a moiety of the 
price is held to be binding on the estate, 
then the sale as such should be upheld, 
but the purchaser should be directed to 
pay to the ultimate reversioner the diffe¬ 
rence between the sale price and the 
amount found to.be binding on the estate.- 
The exact effect of the Privy Council rul¬ 
ings giving on the direction as to 
refund of a portion of the price to the re¬ 
versioner may have to [be considered in 
cases when the question arises. In the- 
present case however I have found that 
out of the consideration of Rs. 1,774-8-0' 
a sum of Rs. 806-10-6 only should be¬ 
taken to be binding on the estate. But 
the amount that I have held to be bind¬ 
ing upon the estate is substantially less 
than a moiety of the price. That being 
so, the question arises as to how the 
equities between the parties should be- 
worked out in the present case. It is 
in evidence in this case that an extent of 
60 cents had been sold by the widow for 
Rs. 600; and it also appears that under 
the very agreement which gave rise to 
the sale, in question (IX-a) the price is 
fixed by the parties at Rs. 1,050 per acre. 
In these circumstances, I called upon tho 
lower appellate Court to submit findings 
on the two points already mentioned by 
me, and I have already noted the findings 
submitted by the learned Subordinate 
Judge. It was argued by Mr. Somayya. 
the learned advocate for the respondent 
that in such circumstances the sale 
should not be upheld in respect of 
any portion of the property sold: and 
he contended that the deoision in 
Rakmani Sundarammal v. Mutliu Ammal 
(4) is clear that the purchaser would 
be entitled only to a charge on the pro¬ 
perty in respect of Rs. 806-10-6. On 
reading the decision referred to by the 
learned advocate, I find that Sadasiva 
Aiyar, J. does not discuss this question. 

I find that Napier, J. refers to this point 
at p. 12 of the report. As I read the 
judgment of the learned Judge, he does 
not purport to lay down any general 
proposition of law applicable to suob 
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cases. On the other hand the learned 
Judge speaks of equities arising in such 
cases. The exact nature of the agree¬ 
ment which led to the sale is not clear in 
that case. I think it is open to the 
Courts, in case the facts and circum¬ 
stances warrant to uphold a sale in part. 
In the present case I have got Ex. 9-A 
which evidences the agreement in pur¬ 
suance of which the property was sold. 
The agreement is clear that the basis on 
which the parties contracted was that 
the property was to be sold at Rs. 1,050 
per acre. As I said, we have got also 
evidence in the case, which the learned 
Subordinate Judge has referred to, that 
60 cents were sold for Rs. 600. The 
learned Subordinate Judge has come to 
the conclusion that there is no difficulty 
as regards apportioning the land which 
was the subject of sale in the present 
case. I am therefore led to the conclu¬ 
sion that the parties in the present case, 
bargained for the sale and purchase of 
the land at Rs. 1050 per acre, and as it 
was alleged that there was necessity to 
the extent of Rs. 1,774-8-0 the plot of 1 
acre 75 cents was made the subject of 
-bargain. Now that I have found that 
the consideration binding upon the estate 
is only Rs. 806-10-6, I think having re¬ 
gard to the facts of the present case, 
that I am not making a frosh contract 
between the parties by decreeing that 
defendants 1 and 2 should have 79i cents 
out of 1 acre 75 cents covered by Ex. 9. 
On this question of working out equities 
I think that the Full Bench decision in 
Baluswami Ayyar v. Lakshmana Aiyar 
(5) affords me some guidance. There the 
managing member of a joint Hindu 
family, for purposes not binding upon 
the other coparceners and without their 
concurrence agreed to sell a specific item 
of joint family property. The Full Bench 
held that the purchaser in such a case 
could not enforce specific performance of 
the entire contract, but that in case the 
purchaser should elect to have the mana¬ 
ger’s (vendors’) share of the property for 
•the whole of the consideration stipula¬ 
ted, then it would be open to the Court 
to grant specific performance in respect 
of the said share only as indicated above. 

I think that the decision of the Full 
Bench in Baluswami Ayyar v. Laksli- 
.mana Aiyar (6) lends support to the view 

.(6) A. I. R 1921 Mad. 172=63 X. C. 374=44 
Mad. 606 (F. B.). 
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that I am inclined to take in this case. 
Having regard to the facts and circum¬ 
stances appearing in the present case, 
and having regard to the inference that) 
I draw from the agreement Ex. 9 (a) and 
the sale deed Ex. 9. and in the light of 
the special circumstances found by the 
lower appellate Court, I think that the 
proper decree that I should pass in the 
present case is that the ultimate rever¬ 
sioners to the estate of defendant 3 
would be entitled to recover 1 acre 75 
cents covered by Ex. 9 less 79£ cents (toj 
be selected and separated by the Court 
if the parties interested be not then able 
to agree) to which I think the vendees 
should be held entitled in the circum¬ 
stances. Of course, it goes without say¬ 
ing that the whole of the price paid by 
them viz. Rs. 1,774 odd, should betaken 
to be the price of the 79£ cents, so that 
no question of any refund by the ultimate 
reversioners in favour of defendants 1 
and 2 or vice versa would arise. The de¬ 
cree of the lower appellate Court will be 
modified accordingly. The lower Court 
has directed that each party should bear 
his own costs in the two lower Courts. I 
think I should also pass the same order 
as regards the costs of this second appeal. 
P.R.S./p.N. Decree modified. 
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Reilly and Anantakrishna 
Aiyar, JJ. 

(Chinta) Chandramma —Appellant. 

v. 

Gunna Seetlian Naidu —Respondent. 

Appeal No. 359 of 1929 and Civil 
Revn. Petn. No. 1337 of 1929, Decided 
on 13bh November 1930, against order 
of Dist. Judge, Ganjam, D/- 8-12-1928. 

(a) Civil P. C. (1908), O. 34, R. 1 — Trans¬ 
ferees of property subject to mortgage can¬ 
not be bound by proceedings in subsequent 
suit between prior mortgagee and mortgagor 
to which they were not parties — Mortgage, 
parties. 

The general rule that no person should be 
affected prejudicially by proceedings to which 
he is not a party is applicable to mortgage suits 
also. For persons who have taken transfers of 
property subject to a mortgage cannot be bound 
by proceedings in a subsequent suit between the 
prior mortgagee and the mortgagor to which 
they were never made parties. This holds good 
as regards the cases of owners of the equity of 
redemption not made parties to the prior mort¬ 
gagee’s suit : 14 M. I. A. 144 and 18 Cal. 164 
(P.C.), Bel. on. [3? 547 O 1) 

(b) Transfer of Property Act (1882), S. 91 t 
(a)—There is no difference between positio 
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of subsequent mortgagee and subsequent 
purchaser of equity of redemption. 

The purchaser of the equity of redemption 
after the first mortgage and the second mort¬ 
gagee both stand on the same footing with refer¬ 
ence to their respective rights against the first 
mortgagee when they have not been impleaded 
in the suit instituted by him on his mortgage. 
It is therefore not possible to draw any differ¬ 
ence between the position of a subsequent mort¬ 
gagee and a subsequent purchaser of the equity 
of redemption. It is clear that the first mort¬ 
gagee could not by reason of his own wrong or 
default, acquire any higher rights than he had 
otherwise. He cannot take advantage of his 
wrong, ho cannot acquire higher rights by 
reason of a litigation to which the owners of 
the equity of redemption wore not made parties. 
That being so, if the puisne mortgagee or the 
owner of the equity of redemption be entitled 
to ether rights and remedies over and above the 
right of redemption, such other rights and reme¬ 
dies would not bo lost to them, and the mort¬ 
gagee cannot be heard to say that those reme¬ 
dies were lost to thorn as a result of the suit to 
which they wore not parties : 9 I. C. 513 (. F.Ii ) 
and 40 Mad. 77, Foil. [P 547 G 2, P 548 C 1] 

(c) Mortgage — Rights of mortgagee — 
Simple mortgage — Mortgagee filing suit 
against wrong person — He can successfully 
bring second suit against right person — But 
only remedy open to him is of recovering his 
money by sale. 

The circumstance that the mortgagee filed a 
suit against a wrong person does not affect the 
rights of the real owners of the equity of re¬ 
demption. If it does not affect them at all, 
they cannot bo hoard to say that by virtue of 
the prior suit, which admittedly does not affect 
them, a (second) suit against them is not main¬ 
tainable. So far as they are concerned, the 
second is the only suit against them, and the 
first suit and the proceedings connected with 
the same must bo taken to bo “non est” in the 
°yo of the law : A. I. R. 1924 Mad. G50, Rel.on 
A. I. R. 1922 Bom. 334; A. I. R. 1928 Ranq. 
189; A. I. R. 192G All. 480 and 30 Mad. 500, 
Re J- [P 548 G 2] 

Put the mortgagee in this second suit would 
not bo entitled to recover possession, because 
tho second suit is based on the original simple 
.mortgage, and not on the footing of any decree, 
in the first suit, which ex hypothesi is not 
binding on the contesting defendants. Further 
the second suit could not bo to foreclose tho 
defendants, because it is not a relief to which a 
hypothocatoe is entitled. That being so, it is 
cloar that tho only remedy that the mortgagee 
m tho circumstances would bo entitled to is to 
recover his monoy by tho sale of tho hypothe- 

ztraurst 

barred .uit-High Court wiH inleiferi. ^ 

If tho result of an amendment would bo to 
direct a plaint to be tried which on the face of 
it, is barred by limitation, tho High Court will 
necessarily interfere in revision for non-inter¬ 
ference will only multiply proceedings: 82 Mad. 
834, Bel. on. • [p 549 0 2 ] 


M. Appalacharya and Jidda Laksh- 
mayya —for Appellants. 

V. Govindarajachari —for Respondent. 
Reilly, J. — Defendants 3 and 5 
in this case were coparceners in a 
joint family, defendant 3 being the 
elder. In 1908 defendant 3 executed 
a simple mortgage in favour of one 
Joganna for R 3 . 100, the date for pay¬ 
ment being 6th June 1909. In 1909 
defendant 5 sued defendant 3 for parti¬ 
tion and got a decree for a half-share of 
their property, including a half-share of 
the property mortgaged to Joganna. He 
also got a decree against defendant 3 for 
costs. His decree for costs he assigned 
to defendant 2 who, in execution of it 
bought defendant 3’s half-share of the 
mortgaged property in 1912. Afterwards 
defendant 5 sold the half-share which he 
had got by his partition decree to defen¬ 
dant 1. In 1914 Joganna sued for sale 
on his mortgage, making defendant 3 
and no one else a party to that suit. Ho 
got a decree for sale, and in execution 
of that decree the plaintiff in the present 
suit eventually bought the mortgaged 
property in Court auction in 1924. The 
plaintiff in 1926 brought his presont suit 
to recover possession; but in 1927 ho put 
in an application to amend his plaint in 
order to get a decree that defendants 1 
and 2 should bo given an opportunity to 
redeem or to deliver possession to him 
and that, if they failed to do so, lie 
should have another decree for sale 
against them. The District Mutisif, who 
tried this suit, refused that application 
for amendment and dismissed the suit. 
On appeal the learned District Judge 
has allowed the amendment and re¬ 
manded the suit to the District Munsif 
for fresh disposal. The appeal before us 
is against that order of remand. 

Now it will be seen that defendant 5 
got in his partition suit a decree for half 
of the property covered by the mortgage, 
and that half he subsequently trans¬ 
ferred to defendant 1. Defendant 2 in 
Court auction bought defendant 3’s half¬ 
share. So in effect defendants 1 and 2, 
even if defendant 3 ever had an exclu¬ 
sive right to the property mortgaged, 
have become transferees of the whole 
equity of redemption. Neither defendant 
5 nor his transferee, defendant 1 nor 
defendant 2 was a party to Joganna’s 
mortgage suit. The result of that, it 
cannot be disputed, is that that suit did 
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not affect their rights in any way. As 
they were left out of Joganna’s suit, he 
could, and the plaintiff after his purchase 
could, have brought another suit against 
defendant 1 or defendant 2 or both for 
sale on the mortgage. That is clear and 
was decided in Venkat Reddy v. Kun- 
jappa Goundan (l). The learned Judge 
recognizes that; but he is of opinion that 
time would run for such a suit from the 
date of the mortgage decree. I think it 
is obvious that he is wrong in that. 
Time for the second suit, if brought upon 
the mortgage, must run from the date 
for payment, or that date as extended by 
any circumstances which would extend 
it, and not from the date of the mort¬ 
gage decree. That point was explicitly 
decided in T. C. Bose v. Obedur Rahiman 
Chowdhury (2). Now it happens that a 
second suit for sale on this mortgage was 
time barred, not only at the date when 
the plaintiff made his application to 
amend his plaint, but at the date when 
he put in his plaint itself in 1926. The 

learned District Judge has in effect by 
the amendment allowed the plaintiff to 
change the entire character of his suit, 
to change his suit for possession into a 
suit of another character, which was 
barred at the date when he put in his 
plaint. That is a kind of amendment 
which can obviously not be allowed. 


But Mr. Govindarajachari for the 
plaintiff has tried to find another prop 
for the learned Distriot Judge’s decision. 
He represents that the amendment em¬ 
bodied not only a prayer for a decree 
for sale but for foreclosure and recovery 
of possession. The amendment itself 
does not put that explicitly. But, even 
if that was intended, as Mr. Govindara¬ 
jachari has said, it would not be a prayer 
for foreclosure only. It is obviously a 
prayer for something more for foreclosure 
and for possession. Apart from the fact 
that foreclosure and recovery of posses¬ 
sion are not remedies available to a 
simple mortgagee if such a liability could 
be imposed upon defendants 1 and 2, it 
would obviously be something more 
serious to them than liability to a decree 
for sale on the mortgage. If a decree 
for sale on the mortgage was still pos¬ 
sible, that would mean that a prelimi - 

(1) A. I. R. 1924 Mad. 650=83 I. C. 1022=47 

Mad. 551. n 

(2) A. I. R. 1928 Rang. 189 = 111 I. C. 132=6 

Hang. 297. 


nary decree might be made against them, 
giving them an opportunity to redeem, 
and, if they did not, the property would 
be put up for sale, and they would be 
entitled to any surplus over the amount; 
due to the plaintiff. If they were liable 
to foreclosure and recovery, obviously 
there would be no surplus to go to them. 

In that way their position would be 
worse than if they were liable to a decree 
for sale. And in another way they would 
be in a worse position. As I have men¬ 
tioned, a suit for a decree for sale was 
time barred. But by this change of 
attack, this bringing in of a prayer for 
foreclosure, the plaintiff hopes to extend 
his limitation by five times. In that way 
again the position of defendants 1 and 2 
would be much worse than if they wero 
liable only to a decree for sale. Now, 
if defendants 1 and 2 had been impleaded 
in Joganna’s mortgage suit, the only 
decree that could have been made against 
them would have been a decree for sale. 
As I have said, it cannot be disputed 
that that mortgage suit, to which they 
were not made parties, cannot affect 
their interests; and yet, though that suit 
cannot affect their interests, we are 
asked to say in effect that their omission 
from that suit exposes them to liability 
much greater than could have been en¬ 
forced against them if they had been 
parties to that suit. Put like that, if I 
may say so without offence, the conten¬ 
tion appears to oross the border line of 
absurdity and is one to which on no 
principle or reasoning that I can see- 
could we accede. It is impossible to 
reconcile the liability which on this con¬ 
tention the plaintiff wishes to force on 
defendants 1 and 2 with the principle 
that, because they were left out of 
Joganna’s mortgage suit, that suit can¬ 
not affect them in any way and leaves 
them in just the position in which they 
were before it. 

But Mr. Govindarajachari has been 
able to point out to us some decisions 
which support his contention. In Ram 
Prasad v. Bhikari Das (3), it was decided 
that in a similar position a purchaser of 
the equity of redemption, who had been 
left out of the mortgagee’s suit for 
sale, was entitled only to redeem and, 
if he did not do so within the time 
fixed, foreclosure and recovery of posses- 
sion could be enforoed against him. IP 

(3) [1904] 26 All. 464. 
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Birinclii Singh v. Sarada Prasad Mu - 
kerji (4), it was stated that parties in the 
position of defendants 1 and 2 here, had 
only a right of redemption, and, if they 
did not redeem, they could not resist re¬ 
covery. There was a similar decision in 
Jugdeo Singh v. Bahibulla Khan (5), in 
which other Calcutta cases are cited in 
its support. With the very greatest res¬ 
pect I tind myself unable to follow the 
reasoning in those cases. Their results 
appear to me to be entirely irreconcila¬ 
ble with the principle that the owner of 
the equity of redemption, if left out of 
the mortgagee’s suit for sale, cannot be 
affected by that suit, though I may men¬ 
tion that principle is explicitly mention¬ 
ed both in Bam Prasad v. Shikari Das 
(3) and Jugdeo Singh v. Iiabibulla 
Khan (5). But I do not think it is really 
necessary to discuss those cases in any 
detail. The principles havo been mado 
clear in cases of this Court. In Mulla 
Vittil Seeth v. Acliutan Nair (6), a Full 
Bench laid down that 

" the purchaser of the oquitv of redemption 
after the first mortgage and tlio second mort¬ 
gagee both stand on the same footing with refer¬ 
ence to their respective rights against the first 
mortgagee when they have not been impleaded 
in the suit instituted by him on his mortgage,” 
and 

“ these rights aro unaffected by the suit of the 
first inortgagee to which they were not made 
parties and the decree passed therein and the 
sale made in pursuance thereof.” 


There we havo the proposition clearb 
laid down that the purchaser of thi 
equity of redemption is in those circum 
stances in the same position as a puisni 
mortgagee. If he is loft out of the firs 
mortgagee s suit or the puisne mort 
gagee’s suit he is just as much fre< 
of it as the puisne mortgagee would be i 
he was left out. In Chinnu Pillai v 
Venkatasami Chettiar (7), Iv. Srinivasi 
Ayyangar, J., said: 

In no case can a prior simple mortgagee ex 
inguish the right of the puisne mortgagee b 
been'SutUcient attention has not alway 
tbit ° - thlS ,m P° rtant f act where it is sai< 

his onlv 8ag f° is bound to Ic ** cm 0 

lus only right is to redeem or that the seuio 

mortgagee can compel redemption.” 

We are entitled to substitute “ tb 
purchaser of the equity of redemption 
for tbe puisne mortgagee” or “ tbi 
junior mortgagee^'_in those remarks o 

<4) Pa/.'114. 1821 1>at ‘ 453=76 bo; U4-2=: 

(5) [1907] 6 C. L. J. G12=12 0. W. N 107 

G) [1911] 9 I. C. 513 (F.B.). ’ 107 * 

(7) [1917] 40 Mad. 77=34 I. O. 5 0 7. 
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Srinivasa Ayyangar, J., which, if I may 
say so with respect, put the position 
clearly and correctly In Entholi Kiz - 
hakkikandu Kanaran v. Vallatli Koylil 
Unnooll (8), a Bench of this Court deci¬ 
ded that in a case sucli as this the pur¬ 
chaser in execution of a decreo in a suit 
for sale on a mortgage cannot recover 
possession from the purchaser of the 
equity of redemption left out of that suit 

but can only bring a suit for sale against 
him. 

That being the position, in my opinion 
tho learned District Judge was wrong in 
allowing this amendment to be made. 
It was too late to make an amendment 
which would convert the plaintiffs suit 
into a suit for sale, and that was the 
only kind of suit which ho was entitled 
to bring against defendants 1 and 2. 
As has been urged before us, the re¬ 
mand order is not one of those which 
is subject to appeal and so the appeal 
which has been preferred cannot be 
allowed. But the appellants have been 
careful to put in also a revision peti¬ 
tion. In my opinion this is cer¬ 
tainly a case for tho exercise of our 
powers of revision. When the learned 
District Judge allowed the suit by 
amendment to be converted into a suit 
of another character, which was barred 
at the time the plaint had been put in 
ho was in my opinion guilty of a mate¬ 
rial irregularity, which should be put 

ro . v ? ?ion * 1 therefore propose 
that the revision petition be allowed and 
the appeal dismissed and that the decree 
of the learned District Munsif dismissing 
the suit with costs bo restored and that 
de endants 1 and 2 be allowed their costs 
before the District Judge and in their 
revision petition here. In the appeal to 

us in my opinion there should be no 
order as to costs. 

AnantakrUhna Aiyar, J.-I agree, 
in Jones on Mortgages, para. 1395, the 
learned author states that 

while it is expensive and inconvenient to join 
all persons interested in a mortgage suit, it is 
much moro expensive and inconvenient to go 
on with such a suit omitting any such party.” 

The present case illustrates the wis¬ 
dom of the observation made by the 
learned author, if the reported cases are 
not sufficient to bring home to litigants 
the importance of having all interested 
persons as parties to suits relating to 
mort gages. 

(6) [1907] 30 Mad.'500=17 M. LTj. 431 . 
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Defendant 3 executed a simple mort¬ 
gage over the suit property in favour of 
one Joganna on 6th June 1908 Ex. D. The 
term fixed in the mortgage was one year, 
so that the amount became payable on 
6th Juno 1909. In 1909 defendant 5 a 
coparcener of defendant 3, filed a suit for 
partition of the suit property making de¬ 
fendant 3 a party defendant to the suit. 
There was a decree in favour of defen¬ 
dant 5 for a moiety of the suit property 
(mentioned in the present proceedings as 
the northern moiety). Defendant 5 in 
execution obtained possession of that 
half, and he assigned his rights over that 
portion in favour of defendant 1 under 
Ex. 3 on 12th May 1914. Defendant 5 
also obtained a decree for costs against 
defendant 3 in that partition suit O.S. No. 
729 of 1909. In execution of the decree 
relating to costs, defendant 2 to whom 
that portion of the decree had been assig¬ 
ned by defendant 5 brought the other 
moiety belonging to defendant 3, (the 
southern moiety), to sale and defendant 2 
became himself the purchaser. The sale 
certificate (Ex. 6) is dated 11th Novem¬ 
ber 1912, and he got possession on 30th 
November 1912: vide Ex. 7* About two 
years afterwards Joganna the mortgagee 
from defendant 3, filed a suit No. 478 
of 1914—on 2nd October 1914 to recover 
the money due on his hypothecation bond 
Ex. D. He made as party defendant to 
his suit only defendant 3, and not defen¬ 
dants 1 and 2 who at that time had be- 
come owners of the two moieties of this 
property and who were in possession 
of the same on the date of the plaint. 

Having obtained a decree, the decree 
holder assigned his rights to Janaki 
Eamayya who brought the properties to 
sale and the present plaintiff became 
purchaser of the properties in Court auc¬ 
tion under Ex. A on 22nd August 1924. 
When he proceeded to obtain possession 
he was obstructed by defendants 1 and 
2 and accordingly he instituted the 
original suit (which has given rise to the 
present appeal and revision petition) to 
eject the defendants and to recover pos¬ 
session of the properties from them. De¬ 
fendants 1 and 2 raised the contention 
that the decree in Suit No. 478 of 1914 
was not binding upon them, that defen¬ 
dant 3 had no rights in the property at 
the time of that suit; and they also 
pleaded that the decree in that .suit 
could not in any way affect their rights 
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and that the plaintiff's right to enforce 
the mortgage in favour of Joganna was 
barred by limitation. The learned Dis¬ 
trict Munsif found this point in favour of 
defendants 1 and 2 and he dismissed the 
suit. In his judgment he recorded find¬ 
ings on the other issues that were fram¬ 
ed in the case. On appeal by the plain¬ 
tiff an application was made before the 
loarned District Judge for an amendment 
of the plaint. The way in which the 
plaint was sought to be amended is this: 

“ if defendants 1 and 2 did not redeem the 
simple mortgage in Suit No. 478 of 1914. and 
did not deliver possession of the suit item, the 
plaintiff may be entitled to collect the decree 
amount of Rs. 702-14-6 with interest up to the 
date of the Court sale and costs b y the resale 
of the suit item.” 

The learned District Judge, relying on 
the decision of this Court reported in 
Venkata Reddy v. Kunjappa Govinda (l), 
allowed the plaintiff’s prayer for amend¬ 
ment, and accordingly directed a retrial 
of the suit on the basis of the amended 
plaint. Defendants 1 and 2 have pre¬ 
ferred the present civil miscellaneous 
appeal and revision petition. 

As generally happens in such cases, 
counsel felt difficulty whether an appeal 
lies, and has accordingly filed an alter¬ 
native civil revision petition in respect 
of the same matter. Now on these facts 
it follows that when Suit No. 478 of 1914 
was instituted on 2nd October 1914, the 
equity of redemption in the mortgaged 
property had become vested in defen¬ 
dants 1 and 2. For this purpose it is 
not necessary for us to canvass the posi¬ 
tion whether the property belonged ab¬ 
solutely to defendant 3 or belonged to 
defendant 3 and defendant 5 in moieties 
as members of a coparoenary. In the 
view most favourable to the plaintiff I 
am prepared to assume that defendant 3 
was solely entitled to the suit property. 
The result however of the decree in Suit 
No. 729 of 1909 was directly to effect a 
statutory transfer in respect of a moiety 
of the property in favour of defendant 5 
when it was decreed in that suit that 
the suit item should be divided into two 
moieties and in pursuance of the decree 
the northern moiety was delivered to 
defendant 5, so that* as regards that 
moiety, defendant 3 must be taken to 
have parted with his right in the same 
in favour of defendant 5 who in his turn 
conveyed his rights therein to defendant 
1. Similarly, as regards the other moiety. 
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defendant 3’s remaining interest in the 
same, subject to the mortgage, passed to 
defendant 2 who purchased the same in 
execution of the decreo for costs, which 
was passed by the Court in Suit No. 729 
of 1909 against defendant 3 and in favour 
of defendant 5. Defendants 1 and 2 were 
also in possession on the date of the 
plaint in suit No. 478 of 1914. It follows 
therefore that they were the persons en¬ 
titled to the equity of redemption at 
the time of the prior mortgagee’s suit in 
1914. The mortgagor defendant 3 .had 
no interest in the propel ty, and as far 
as the properties are concerned lie could 
in no way represent the owners in whom 
the right had become vested at that time. 
The effect of a decreo obtained by a 
prior mortgagee in a suit to which the 
owners of the equity of redemption 
|Wero not parties had to be considered in 
various cases in this Court. It has been 
laid down that the general rule that no 
person should bo affected prejudicially 
by proceedings to which he is not a 
party is applicable to mortgage suits 
also. In the words of James, L. J: 

It is difficult to see how a right of outry or 
cause of action against one man in respect of his 
property could bo either lost or gained by pro¬ 
ceedings against another man in respect of his 
property: seo lirojanatli Koondoo Chowdhry v. 
Khelut Chunder Ghose (9) at p. 149. 

Similarly in a later case in Ume. s Cliun<Jer 
Sircar v. Zahur Fatima (10) this is what 
the Privy Council said: 

, “Persons who have taken transfers of pro¬ 
perty subject to a mortgage cannot bo bound by 
proceedings in a subsequent suit between tbe 
prior mortgagoo and the mortgagor to which 
'they were never made parties.” 

The above general principle accord¬ 
ingly applies to caso3 of owners of the 
equity of redemption not made partios 
to the prior mortgagee's suit. The 
learned advocate for the plaintiff-respon- 
dent however argued that tho result 
would only bo that the right of redemp¬ 
tion which defendants 1 and 2 had 
should not be taken to have been lost to 
them, and he urged that that is their 
only right after the deoree in the mort¬ 
gage suit aforesaid. I think it is too 
late m th Q day to contend for such a 
proposition The question was consi- 

dered by a Fail Banoh °f this Coart in 
VUt,l See hy Achuthan Nair (6) whore 

it was hold that non e of the rights of 


(9) [1871] 14 M. I. A. 144=16 W R qq / p n » 
(10) M ■ A “o'lSe Sar. 
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persons who were omitted to be made 
parties would bo affected by reason of a 
decree obtained behind thoir hack. If; 
was also suggested by tho plaintiff’s 
learned advocate, Mr. Govindarajachari 
that the present is a case whore the per¬ 
son left out was not a puisne mortgagee 
but a purchaser of tho equity of redemp¬ 
tion. If there is any difference, it seems 
to me that the ellect of the difference 
would ho more against his client than in 
his favour, but I need not stop to en¬ 
quire whether there is any material 
difference on this point between the case 
of a puisne encumbrancer left out and a 
subsequent purchaser of the equity of 
redemption left out in the circumstances, 
for in tho Full Bench case in Vithil 
Seeth v. Achuthan Nair (G) the learned 
Judges stated tho second proposition, 
which they took to he established, as 
follows: 

“The purchaser of tho equity of redemption 
after tho first mortgage and the second mort¬ 
gagee both stand on the same footing with re-! 
fereuco to their respective rights against the! 
first mortgagee when they have not been I 
impleaded in the suit instituted by him on hid 
mortgage.” 

It is therefore not possible to draw any 
difference between the position of a 
subsequent mortgagee and a subsequent 
purchaser of tho equity of redemption sc 
far as the principle now sought to be! 
made applicable is concerned. Then fchej 
learned advocate argued that if they had 
been made parties they would be entitled 
to redeem, and that he submitted, i 3 
their only right. That position again 
is answered by the Full Bench, tho third 
proposition laid down by the Court 
boing that 

“those rights (rights possessed by persons who 
aro not made pirtics to such suits) are unaffec¬ 
ted by the suit of tho first mortgagee to which 
they were not made parties and tho decreo 
passed thorein and tho sale made in pursuance 
thereof: see also Chin tut Pillai v. Venkata- 
samy Chettiar (7).” 

If that bo so the question arises what 
exactly are tho rights of a puisne mort¬ 
gagee or the owner of tho equity of re¬ 
demption in such circumstances. It is 
cloar that tho first mortgagee could 
not, by reason of his own wrong or de¬ 
fault, acquire any higher rights than he 
had otherwise. A hypotlx catee is not 
entitled to possession, nor is he entitled 
to any remedy by way of foreclosure. 
The substance of Mr. Govindarajachari’s 
argument (if I followed him correctly) is 
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that though as hypothecated the prior 
mortgagee is not entitled either to pos¬ 
session or to a remedy by way of fore¬ 
closure, yet as a result of the prior de¬ 
cree he has acquired these special rights. 
That is going in the teeth of the pro¬ 
nouncements made by authorities which 
are binding upon us. He cannot take 
advantage of his wrong, he cannot ac¬ 
quire higher rights by reason of a litiga¬ 
tion to which the owners of the equity 
of redemption were not made parties. 
That being so, if the puisne mortgagee 
or the owner of the equity of redemp¬ 
tion be entitled to other rights and re¬ 
medies over and above the right of re¬ 
demption, such other rights and re¬ 
medies would not be lost to them, and 
the plaintiff cannot be heard to say that 
those remedies were lost to them as a 
result of the suit to which they were 
not parties. Now the learned advocate 
drew our attention to certain passages 
from three decisions where it is gener¬ 
ally stated that persons in the position 
of defendants 1 and 2 have got the right 
to redeem. Nobody would think it 
worthwhile to quarrel with such a pro- 
position if it means what it states, 
namely, that they have got the right of 
redemption; but if it be intended to lay 
down that they have got only the right of 
redemption, then both on principle and 
bv virtue of authorities which are bind¬ 
ing on us, that position does not seem 
to be tenable. In Chinnu Pillai v. Ven- 
hatasamy Chettiar (7) at p. 79 Coutts- 
Trotter, J., as he then was, observed as 
follows; 

“The-principle is that of any number of 
mortgagees, the later can always redeem the 
earlier, but cannot be compelled to do so, and 
the earlier cannot redeem the later except by 
consent.” 

The matter is put very tersely by K. 
Srinivasa Ayyangar, J., at p. 85, where 
it is stated: 

“In no case can a prior' simple mortgagee 
extinguish the right of the puisne mortgagee by 
foreclosure. Sufficient attention has not 
always been paid to this important fact, 
where it is laid that the junior mortgagee is 
bound to redeem, or liis only right is to redeem 
or that the senior mortgagee con compel re¬ 
demption.” 

As has been already mentioned the 
right to redeem is a right and not an 
obligation. If & person has got also 
other rights to exercise it is not open to 
a person in the position of the plaintiff 
to compel such person to exercise any 


one right rather than any other. It is 
therefore clear that the present plain¬ 
tiff would not be entitled to claim any 
rights higher than the rights of the 
original mortgagee Joganna and could 
not derive special rights by virtue of a 
suit filed by Joganna against persons 
other than the real owners of the equity! 
of redemption. 

This leads to the consideration of the 
question as to what exactly are the re¬ 
medies open to an auction-purchaser in 
the position of the plaintiff. Sadasiva 
Ayyar, J., in the case reported in 
Lakshmanan Chetty v. Muthayya Chetty 
(11) would seem to have been of opi¬ 
nion—I say “opinion” because it was not 
necessary for the decision of the case— 
that a second suit based upon the 
original mortgage was not available in 
the circumstances. That question had 
to be considered in a later case by a 
Bench of this Court Kumarswami Sastri 
and Waller, JJ., in Venkata Reddy v. 
Kunjappa Goundan (l). After referring 
to the observations of Sadasiva Ayyar, 
J., in the case already mentioned the 
learned Judges proceeded to consider 
whether there is anything in the Code 
or any other provision of law which 
would disentitle the plaintiff from 
maintaining a second suit based upon the 
original mortgage. They came to the 
conclusion that he could do so, and, 
if I may say so with respect, quite cor- 
reotly. ' The circumstance that the 
mortgagee filed a suit against a wrong 
person does not affect the rights of the 
real owners of the equity of redemption. 
If it does not affect them at all, one 
fails to see how they could be heard to 
say that by virtue of the prior suit 
which admittedly does not affect them, 
a (second) suit against them is not main¬ 
tainable. So far as they are concerned 
the second is the only suit against them 
and the first suit and the proceedings 
connected with the same must be taken 
to be “non est” in the eye of the law. 
The extreme contention urged on both 
sides is unsustainable. It being there¬ 
fore clear that a second suit is maintain¬ 
able to recover money due on the 
mortgage after making the necessary 
persons interested in the equity of re¬ 
demption parties to the suit, the ques¬ 
tion will then arise as to the exact 
remedy that they would be entitled to jp 
(11) [1920] 62 I. 0. 833. 
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such a suit. Before considering this I 
may just mention that the maintaina¬ 
bility of the second suit in such circum¬ 
stances has been acoepted by the Bombay 
High Court in Dattatraya v. Venkatesh 
(12), by the Rangoon High Court in 
T. C. Dose v. Obedira Rahiman Chow- 
dhury (2) and by the Allahabad High 
Court in Lakshin i Na rain Das v. Hirdey 
Narain (13). As I already mentioned, 
Venkata Reddy v. Kunjappa Goundan (1) 
is also an authority in favour of such a 
proposition. I may also state that as 
early as E. K. Kanaran v. V. K. Unnooll 
(8) Boddam and Miller, JJ., wore of 
opinion that a second suit for sale in such 
circumstances is maintainable and is the 
proper remedy. 

Now in the second suit what is the 
remedy that the plaintiff is entitled to? 
For reasons already mentioned, ho would 
jnot be entitled to recover possession, 
jbecause the second suit is based on the 
'original simple mortgage, and not on the 
footing of any decree in the first suit 
which ex hypothesi is not binding on 
'the contesting defendants. Further, the 
second suit could not be to foreclose the 
defendants, because it is not a relief to 
which a hypothecatee is entitled. That 
being so, it is clear that the only remedy 
that the plaintiff in the circumstances 
would bo entitled to is to recover his 
money by the sale of the hypothecated 
property, and that is the view that has 
found acceptance in all the cases I have 
(mentioned above. No doubt the learned 
advocate for the respondent is right in 
saying that the decisions in Ram Prasad 
v. Bhikari Das (3), Jugdeo Singh v. Tlabi- 
bullah Khan (5) and Dirinchi Singh v. 
Sarada Prasad (4) support the position 
adopted by the lower appellate Court. Of 
these Ram Prasad v. Bhikari Das (3), 
and Jugdeo Singh v. Habibullah Khan (5) 
were prior to the Full Bench decisions of 
this High Court reported in Vittil Seeth 
v.' Achutlian Nair (6) and have been 
considered there ; and the propositions 
enunciated by the learned Judges of the 
lull Bench involve the inference that 
the decisions in those two cases wore not 
acceptable to them. We are bound by 
the Full Bench decision, and that being 
so, wo cannot accept the contention based 
on those other decisions oited by the 
learned advocate for the respondent. 

(12) A. I. JR. 1922 Bom. 334=69 47c~ 163 

413) A. I. R. 1920 All. 480=97 I. C. 4. ’ 


As we have Come to the conclusion 
that a suit for sale is the only relief to 
which the person in the position of the 
plaintiff is entitled, the question arises 
whether the lower appellate Court was 
right in having allowed the plaint to be 
amended by also adding a prayer for the 
recovery of money by the sale of the 
properties. The learned District Munsif 
declined to allow the amendment on the 
ground that the suit to recover money by 
sale of the mortgaged property would be 
barred by limitation ; however the 
learned District Judge allowed the am¬ 
endment ; but as the suit to recover 
money based upon a mortgage of 1908 is 
clearly barred by limitation (because the 
period of limitation began to run from 
0th June 1909, when the amount became 
payable, and the present plaint was filed 
only in 1926), there is no use in allowing 
the plaint to bo amended. The suit being 
one to recover money due upon a mort¬ 
gage, the period of limitation applicable 
to such a suit is Art. 132, Limitation Act. 
Of course, proceedings in the prior suit 
or any other proceedings might be relied 
on if there bo acknowledgment of the 
plaintiff’s right, or there might be part 
payments, which might save limitation. 
But it is not pretended that there are any 
such in the present case, and neither the 
plaint nor the application for amendment 
in the case before us suggests the exis¬ 
tence of any such factor which would 
save limitation. The suit being therefore 
pvima facie barred by limitation, in so 
far as the prayer to recover money by 
the sale of the properties is concerned, 

I think that the present is a case where 
we should interfere in revision, inasmuch 
as the learned advocate for the respon¬ 
dent is right in contending that an ap¬ 
peal does not lie having regard to the 
wording of O. 43, R. l*(u), Civil P. C. 1 
am of opinion that the present is pre¬ 
eminently a case for interference in revi¬ 
sion, if the result of the amendment, 
would be to direct a plaint to be tried 
which, on the face of it, is barred by 
limitation. As remarked by Miller, J.,1 
in Sree Krishna Doss v. Chandookchand 
(14) the High Court will interfere in 
revision where there is no doubt as to 
the rights of the parties, and the result of 
non-interference will only be to multiply 
proceedings and to direct an enquiry 
which should resu 1 tin nothing favourable 1 
(14) [1909] 32 Mftd. 334=4 1. C. 009. 
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!fc o the plaintiff having regard to the clear 
'law applicable to the case. We have 
followed that decision of Miller, J., 
.recently, and I think that the present is 
j a case where we should interfere in revi¬ 
sion. I may state.that this question as 
regards the rights of parties and how far 
the subsequent suit should be only to 
recover money due on the mortgage, has 
been elaborately discussed by the learned 
Judge, Mookerjee, J., in A. I. B. 1926 
All. 480. I do not think it necessary to 
refer in detail to the observations in that 
case, nor to the observations in 6 
Rangoon 297, which are also to the point. 
In the view I take I need not consider 
in this case the principles which should 
guide the Court in fixing the amount that 
should be decreed to the plaintiff, if the 
claim be not barred by limitation. 

The decision in Venkata Beddy v. 
Kunjappa Goundan (l) relied on by the 
learned District Judge only lays down 
that a second suit is maintainable, in the 
circumstances, to recover money by sale 
of the mortgaged properties. No question 
of limitation arose in that case, because 
the mortgage deed was dated in 19l4 and 
the second suit was instituted in 1919— 
before the expiry of 12 years. That case 
is therefore no authority on the question 
of limitation which arises in this case. 
In my opinion the learned Judge’s order 
allowing the amendment of the plaint 
and remanding the suit for retrial is not 
sustainable and should bo set aside. 

In the exercise of our powers of revi¬ 
sion, we allow C. R. P. 1337 of 1929, and 
reverse the decision of the learned Dis¬ 
trict Judge and restore the decision of 
the District Munsif with costs in the 
lower appellate Court'and in the revi¬ 
sion petition. As my learned brother 
has stated in his judgment there will be 
no order as to costs in the Civil Miscel¬ 
laneous Appeal No. 359 of 1929. 

P.R.S./v.S. Decision reversed. 
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Wallace and Pandalai, JJ. 

( Kintali ) Cliandramani Prushti — 
Plaintiff—Appellant. 

v. 

Jamleswara Bayagaru and others — 
Defendants—Respondents. 

Appeal No. 161 of 1928, Decided on 
9th December 1930, against decree of 
Diet. Judge, Ganjam, in Original Suit 
No. 13 of 1927. 


1931 

(a) Civil P. C. (1908), S. 11 — Plea of re* 
judicata available against Hindu father if 
not available against bis son who does not 
claim property through him. 

A plea of res judicata as regards the ques- 
tiou of validity and consideration for the mort¬ 
gages available against the Hindu father is not 
available against the son if he does not claim 
the family property through his father but 
claims it by reason of his birth as a coparcener 
in the family. [P 551 C 1] 

# (b) Hindu Law—Alienation—Father — Son 
born after alienation can challenge it if pro¬ 
perty is alienated without consent of copar¬ 
ceners. 

A son who is born after the alienation of the 
family property by his father can question the 
validity of that alienation if there being other 
members they had not consented to the aliena¬ 
tion : 33 All. 654, Rel. on.’, 83 All. 283; 38 All. 
126; 34 Cal. 372, Dist. [P 651 0 2] 

C. Samhasiva Bao —for Appellant. 

G. V. Krishnaonurthi — for Respon¬ 
dents. 

Pandalai, J. —The plaintiff appeals 
from a decree of the. learned District 
Judge of Ganjam dismissing his suit 
brought on six simple mortgages marked 
A, A-l, A-2, A-3, A-4, and A-5, executed by 
defendant 1 to him between September 
1909 and July 1911 for a total sum o£ 
Rs. 2,000. Defendant 2 (respondent 2), 
the principal contesting defendant, is the 
minor of defendant 1. The other defen¬ 
dants, of whom defendant 3 is a divided 
cousin by adoption of defendant 1, and 
defendants 4 to 9 aro persons bolding 
under defendant 3 were made pro forma 
defendants. A number of formal de¬ 
fences were raised which were all found 
in favour of the plaintiff. The substantial 
defence on the merits was that the 
mortgages sued on were sham transac¬ 
tions made without consideration with 
the object of defeating any claims which 
defendant 3 might make to the property 
or the income on the basis of his adop¬ 
tion which defendant 1 was then denying. 

On this the learned Judge found in 
favour of the defence and hence dis¬ 
missed the suit. 

The main questions in the appeal are 
whether the mortgages sued on are sup¬ 
ported by consideration and whether 
the defence that they were not so sup¬ 
ported is open to defendants 1 and 2 or 
either of them. Logically, the second 
point should precede the first as, if it is 
found in favour of the appellant the first 
point would not arise. 

Defendant 1 and his brother’s adopted 
son, defendant ,3, were living together 
before 1909 when they quarrelled and 
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defendant 1 denied the adoption and 
drove defendant 3 out of tho house. 
Litigation followed in which the adop¬ 
tion was upheld. In 1914 defendant 3 sued 
for partition and obtained a decree for 
his share and costs and mesne profits. 
In execution of this decree defendant l’s 
and 2’s shares were attached. The plain¬ 
tiff who had obtained the mortgages now 
sued on between 1909 and 1911 pre¬ 
ferred a claim based on them in execu¬ 
tion which was dismissed. He brought 
a suit, O. S. 14 of 1918, to set aside the 
claim order, and though ho failed in the 
first Court (Ex. 7) in appeal the District 
Judge upheld the mortgages as true and 
valid and supported by consideration 
(Ex. E). To this suit defendant 1 was 
party. This suit on the mortgages was 
brought afterwards. Clearly the ques¬ 
tion of the validity and consideration 
for the mortgages is res judicata as bet¬ 
ween the plaintiff and defendant 1. The 
learned Judge below misunderstood Ex. 
E when he considered that the Judge 
who decided that case, after upholding 
the mortgages, left the same question 
open as between the parties to the suit. 
This he did not in fact do and had not 
the power to do. The sentence in Ex. E 
which reference is made clearly refers to 
defendant l’s minor son (present defen¬ 
dant 2) or anyone else who could 
legally raise the question and not defen¬ 
dant 1 himself. We hold' that tho de¬ 
fence of want of consideration is not 
open to defendant 1 (respondent 1.) 

As to defendant 2, he is not barred 
from raising tho same question on the 
ground of res judicata, as he does not 
claim the family property through Iris 
father, but by reason of his birth as a 
coparcener in the family. There is 
however the point arising from the fact 
that he was not born on tho date of the 
mortgages in question but only, as found 
by the learned Judge, which is not 
objected to by him, in 1912. According 
to the Hindu law as now well settled, 
Chuttan Lai v. Kallu (l), Lachmi Narain 
Prasad v. Kishen Kishore Chand (2), 
.Bholanath Khettry v. Kartick Kissen Das 
Khettry (3), Mayne, -Edn. 7, S. 342, a 
son who was born after the alienation 
of the family property by his father 
'cannot question the validity of that 

1 [1911] 33 All. 283=8 I. C. 719. 

2 [191G] 34 All. 126=33 I. C. 913. 

(8 [1907] 34 Cal. 372=11 0. W. N. 462. 


alienation if tlie father was at tho time 
of tho alienation the only member of the 
family, or if there being other members 1 
they had consented to and so validated 
the alienation. In this case defendant 1 
was not the only member of the family^ 
at the dates of these mortgages but! 
there was defendant 3 who became 
divided only by tho decree in tho suit 
of 1914. Not only is there nothing to 
show that he had consented to but every-' 
thing to show that ho repudiated these 
mortgages which were held not bin-| 
ding on him. It is therefore open to 
defendant 2 to question these mort¬ 
gages: Tulshi Ram v. Babu Lai (4), 

On the merits we havo been taken 
through the evidonco as to the considera¬ 
tion for tho mortgages sued on. After 
giving the best consideration to the cir¬ 
cumstances mentioned by the learned 
Judge for preferring tho opinion .of the 
first Court in Ex. 7, we have come to 
tho conclusion that tho better view is 
that of tho District Judge in appeal in 
Ex. E. Tho mortgage Ex. A was for 
Rs. 400 and given for two promissory 
note debts Exs. D. for Rs. 225 and D-l 
for Rs. 110 and for some cash. This is 
spoken to by the plaintiff and the writer 
P. W. 9. Ex. A-l is for Rs. 400 paid in 
cash. This is spoken to by P. W. 4. 
Ex. A-2 is for Rs. 200 in payment of 
two promissory notes D-2 for Rs. 100 
and D-3 for Rs. 100. These are spoken 
to by P. W. 6, P. W. 7 and P. W. 5. 
Ex. A-3 is for Rs. 400 including a pro¬ 
missory note dobt; Ex. D-4 for Rs. 127. 
This is spoken to by P. W. 5. Ex. A-4 
is for Rs. 300 of which Rs. 150 was in 
payment of a promissory note D-5. This 
transaction is spoken to by P. W. 3 and 
P. W. 7. Lastly, A-5 is for Rs. 300 paid 
in cash and is spoken to by P. W. 6 
and P. W. 7. All the mortgages are 
also spoken to by the writer P. W. 9 
and the plaintiff. 

These mortgages wore executed at a 
time when litigation and family dis¬ 
putes existed between defendants 1 and 
3 ,and they are executed for household 
and litigation expenses. The plaintiff 
is a'village money-lender, a Komati, and 
defendant 1 is a Brahmin. There is no 
reason for assuming any conspiracy bet¬ 
ween them. The learned Judge has laid 
emphasis on the rapidity with which 
these transactions followed each other. 

(4) [1911] 33 All. 654=10 I. O. 908. 
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If that is h ground for surprise, it is 
equally surprising that, if the object was 
to create a mortgage in order to defraud 
third parties (defendant 2 was not then 
alive), so many as six mortgages were 
thought necessary for that purpose when 
it would have been far more easy to 
create one document. In one case, i. e. 
Ex. A-2, the mortgage was executed the 
next day after one of the promissory 
notes (D-3) recited as paid off by the 
mortgage. This was regarded as sus¬ 
picious. The reason appears to be that 
on the date of D-3 itself the parties 
contemplated executing a mortgage, as 
the date of the purchase of the stamp 
for A-2 shows, but as they were living 
some miles from the registration office 
a note was first given and the mortgage 
was registered the next day. Similar 
explanations are possible for the other 
transactions. In any case we see no 
ground to reject the large body of ap¬ 
parently disinterested testimony given 
by the plaintiff, which the defendants 
have not in any way attempted to meet. 
Defendant 1 did not even go into the 
box to deny receipt of consideration. 
We must therefore find that the mort¬ 
gages sued on were executed for proper 
consideration and necessity. No ques¬ 
tion of illegality or immorality has been 
raised. Defendant 2 being the son is 
also bound by Hindu law to pay his 
father’s debts. The mortgages are there¬ 
fore binding on defendant 2. There will 
be six mortgage decrees as prayed with 
costs in both Courts. Time for payment 
15th July 1931. 

p.R.S./v.S. Appeal allowed. 
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Madhavan Nair, J. 

( Gorti ) Brahmayya —Appellant. 

v. 

Perumalla Subbarayudu — Respon¬ 
dent. 

Second Appeal No. 2082 of 1927, De¬ 
cided on 17th December 1930. 

Transfer of Property Act (4 of 1882), S. 
82—Mortgagee purchasing part of mortgaged 
property at auction sale — If sale in.mort¬ 
gagee's favour is valid mortgage debt is pro¬ 
portionately reduced. 

When a mortgagee buys at auction the equity 
of redemption in a part of the mortgage pro¬ 
perty, kucIi puroliase has, in the absence of 
fraud, the ofToct of discharging and extinguish¬ 
ing that portion of the mortgage debt which 
was chargeable on tho property purchased by 
him, that is to say, a portion of tho debt which 


bears tho same ratio to the whole amount of 
the debt as tho value of the property purchased 
bears to the value of tho whole property com¬ 
prised in the mortgage. But this principle has 
no application where there is no valid sale in 
favour of the mortgagee: 22 All. 284, Appr. and 
43 Mad. 372, Ref. 

But in this case the above mentioned princi¬ 
ple was not applied as there was no valid salo 
in favour of tho mortgagee. [P 553 C 1, 2] 

V. Viyyana —for Appellant. 

Ch. Rayhava Rao —for Respondents. 

Judgment. —Defendant 6 is the ap¬ 
pellant. Defendant 1 was the owner 
of two items of property. Item 1 was 
mortgaged to one Moseh. Afterwards 
defendant 1 and his sons mortgaged the 
same item and item 2 to the plaintiff 
under Ex. A dated 3rd March 1915. De¬ 
fendant 1 then became an insolvent and 
the Official Receiver brought these two 
items to sale. Defendant 6 purchased 
item 1 subject to the prior mortgage of 
Moseh and the plaintiff purchased item 
2. The Official Receiver has executed a 
sale-deed to defendant 6 but no sale-deed 
has been executed to the plaintiff. 

The suit out of which this second ap¬ 
peal arises was instituted by the plaintiff 
to recover the sum of money due upon 
the mortgage executed by defendant 1 in 
his favour. The contesting defendant is 
defendant 6. His main contention was 
that by the purchase of item 2 by the 
plaintiff his mortgage became extinguished 
both in law and in fact and that item 1 
is not liable for plaintiff’s mortgage. His 
plea was accepted by the first Court but 
in appeal the District Judge held that 
there was no valid sale of item 2 to the 
plaintiff. He also held that there was 
no estoppel against the plaintiff, one of 
tile other pleas urged by defendant 6. In 
the result, the plaintiff was given a de¬ 
cree for sale. Item 2 was ordered to be 
sold first and for the balance item 1 was 
to be sold. 

In second appeal by defendant 6 Mr. 
Krishnaswami Ayyar does not argue, as 
was contended for in the first Court, that 
by the purohase of item 2 by the plaintiff 
his mortgage became totally extinguished; 
but he contends that there was a practical 
merger and that the principle in Bisheshur 
Dial v. Ram Sarup (1), approved by this 
Court in Ponnambala Pillai v. Annamalai 
Chettiar (2) should be applied to.this case. 

In Bisheshur Dial v. Ram Samp (l) it 
w as held that _ 

(1) [1900] 22 All. 234=(1900) A.W.N. 69. 

(2) [1920] 43 Mad. 372=12 I.O. 130. 
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Judge has concluded that though the 
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j“when a mortgagee buys at auction the equity 
lot redemption in a part of the mortgage pro¬ 
perty, such purchase has, in tho absence of 
ifraud, tho effect of discharging and extinguish¬ 
ing that portion of the mortgage debt which was 
chargeable on tho property purchased by him, 
that is to say,'a portion of the debt which bears 
the same ratio to the whole amount of the debt 
as the value of tho property purchased bears to 
the value of the 1 whole property comprised in the 
mortgage.” 

It appears to mo that this i9 the proper 
principle applicable to the facts of this 
case, provided it is proved that there was 
a valid sale of item 2 in favour of tho 
plaintiff. So the question to be consi¬ 
dered is whether item 2 lias been validly 
sold to tho plaintiff. On this point tho 
finding of the lower Court is against the 
appellant. This finding is attacked by 
tho learned counsel for the appellant. 

It is admitted that there was no sale- 
deed executed by the Official Receiver in 
favour of the plaintiff. The equity of re¬ 
demption was purchased by the plaintiff 
for Rs. 11. It is argued in the first place 
that the value being below Rs. 100 a sale 
deed is not necessary to effect a valid 
sale and that oven if it is necessary to 
execute a sale-deed the doctrine of part 
performance can he relied on by defen¬ 
dant G in order to prove that the plaintiff 
has a valid title to the property ; but for 
the acceptance of either of these argu¬ 
ments, assuming that they can be ac¬ 
cepted, it is necessary that there should 
have been 'delivery” of the property 
to tho plaintiff in consequence of the 
sale. The learned District Judge has dis¬ 
tinctly found that there was no such deli¬ 
very and so there was no valid sale. If 
this finding is uphold, then, tho second 
appeal must fail. Mr. Krishnaswami 
Ayyar argues that this is a perverse find¬ 
ing. The question is considered by the 
learned District Judge in para. 3 of his 
judgment. No doubt the plaintiff says in 
his evidence that he got delivery of pro¬ 
perty ; but the document showing it has 
not boon filed. As pointed out by the 
learned Judgo the plaintiff does not say 
that he is in possession of tho land. 
Though tho plaintiff says he got delivery 
of the property the crops were taken 
away by defendant I and others. The 
plaintiff had to file a criminal complaint 
and liis complaint was dismissed. The 
learned Judgo points out that tho plain¬ 
tiff is not in possession of tho property 
but that somebody else is in possession. 
From theso circumstances the learned 


plaintiff says that I 10 got dolivory as a 
matter of fact it cannot be held that he 
got actual delivery and so he came to 
conclusion that there was no delivery of 
property to the plaintiff and so there was 
no valid sale. Having regard to the evi-! 
dence in the case I cannot say that the 
finding of the learned Judge is perverse; I 
must accept this finding. Since there lias 
been no delivery it must be held that 
there was no valid sale of item 2 to tho 
plaintiff aud so the further question how 
far the principle of the decision in Bishe- 
shuf Dial v. Ram Samp (l) applies to 
this case does not arise. This second ap¬ 
peal is dismissed with costs. 

P.R.S./K.N. Appeal dismissed. 
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Wallace and Pandalai, JJ. 
Saudagar Muhammad Abdul Rahim 
Baig Saheb— Dofendent—Appellant. 

v. 

Saudagar Muhammad Abdul Hakim 
Baig Saheb and others —Plaintiffs—Res¬ 
pondents. 

Appeals Nos. 280 to 283 and 460 to 463 
of 1924, Decided on 28th November 1930, 
against decrees of Sub-Judge, Bezwada, 
DA 30th June 1924. 

"*■ Mahomedan Law—Joint family busi¬ 
ness can be carried on by any of whatsoever 
race he may be. 

Thcro is nothing in law to prevont a joint 
family business for the benefit of all the mem¬ 
bers being carried on by any of whatever race 
h . e ’ [P 556 C 1J 

(b) Mahomedan Law—Joint family—Madras 
Presidency It is common for Mahomedans 
to live and trade together after death of 
common ancestor* 

It is not an uncommon thing in the Madras 
Presidenoy whero members of a Mahomedan 
community live surrounded by Hindus that 
they absorb and adopt Hindu social ideas and 
tend to look on their own social customs from a 
Hindu point of view. It is very common in tho 
Madras Presidency for descendants of Miho- 
medans to live and trade together and the pro¬ 
perty of the ancostor is then held by tho several 
members of tho family in the shares to which 
they arc entitled under tho Mahomedan law. 

(P 556 C 2] 

(c) Mahomedan Law—Joint family—Appli¬ 
cation of law—Each case has to be decided 
on facts. 

Where the descendants of a deceased Maho¬ 
medan live and trade together and tho property 
is held by tho several members according to 
their shares under Mahomed an law, tho Court 
in a suit for profits by tho other members of the 
family will not obviously apply Hindu law, but 
that is not the proper way to decide cases of 
such kind though it may bo tho way of least 
resistance. Such cases are not problorns of law 
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nor does their decision depend upon the ideas of 
law which the'• parties have put in their plead¬ 
ings but are concerned with questions of fact 
and have to be decided on the facts. [P 556 C 2] 

nl* (d) Mahomedan Law — Joint family— 
Adult members can carry on family trade for 
benefit of all members—Court will uphold 
such arrangement and legal consequences 
following it. 

There is nothing contrary to law in Maho¬ 
medan adult members of a family carrying on a 
family trade for the benefit of all the members 
of tho family including the minors and the 
females, and the Courts will therefore uphold 
it and such logal consequences as in law follow 
from it, although the Court will not import 
into it all tho legal consequences which would 
follow from such a family trade when it is con¬ 
ducted by a Hindu joint family or all the legal 
consequences of a lawful partnership.[P 55G C 2] 

# (e) Mahomedan Law — Joint family— 
Eldest son carrying cn trade of his deceased 
father for benefit of family stand* in fidu¬ 
ciary relation to other member* and is liable 
to account for profits—Trusts Act, Ss. 23 (f) 


and 30. 

A Mahomedan cloth-doalcr died leaving a 
major son a widow and some minor sons and 
daughters. The major sons on the death of their 
father continued the cloth trade as a family 
trade for the benefit of tho family and made 
profits thereby. The widow and the minor sons 
filed a suit for account of tho profits and divi¬ 
sion of the same, against the major son. I he 

eldest son defended tho suit. 

Held - that the eldest son by his conduct 

after his father’s doath put himself in a fidu¬ 
ciary relationship to the widow and tho minors 
and’it did not matter whether his position was 
called that of trustee do son tort or executor do 
eon tort : 51 I. C. 236 and A. I. R. 1927 Bom. 
75, Foil. tP 557 C 1] 

Held also : that the eldest son hold the assets 
not a9 co-ownerbut because of his fiduciary rela¬ 
tionship. Ss. 23 (f) and 33, Trusts Act, applied to 
the case and the eldest major son was bound to 
hold for tho other members of the family any 
advantages he had gained by availing himself 
of his fiduciary character and by utilizing the 
share of the other members in the father’s assets 
for his own pecuniary advantage. [P 55S C 2] 


Q. Lakshmanna and P. Satyanarayana 
Bao —for Appellant. 

B. Boclcer, Immamudin, Baifuddin, 
B. Krishnaswaini , Court-guardian —for 


Respondents. 


Judgment. —These eight appeals arise 
from four original suits which were dis¬ 
posed of by the lower Court in four 
judgments which are practioally one judg¬ 
ment. The suit was filed in the follow¬ 
ing circumstances. A Mahomedan, Abdul 
Hakim Baig, who was a cloth trader, 
died on 30th September 1912, leaving a 
widow, two major sons, two minor sons 
and three minor daughters. The widow, 
the two minor sons and the youngest 
daughters are the plaintiffs in the four 


suits. The two major sons are defen¬ 
dants 1 and 2 in the four suits. The 
plaintiffs’ general assertion, apart from 
minor differences, which will be dealt 
with later on, is that on the death of the 
father defendants 1 and 2 continued his 
cloth trade as a family trade for the 
benefit of the family and made profits 
thereby, that although an attempt at 
partition was made in 1915 it did not 
alter the position of the parties, that the 
family trade was continued from 30th 
September 1912, the date of the father’s 
death, till October 1918, when owing to 
disputes between defendants 1 and 2 
it came to an end, that these defendants 
taking advantage of their position as 
eldest males in the family used in that 
trade the shares of the other members in 
their father's assets and thus became 
executors do son tort liable to account 
to the plaintiffs for the profits they have 
made by such use of the plaintiffs’ monies 
and the plaintiffs are therefore entitled 
to a decree for an account from 19th 
December 1918 and a division of the 
trade profits in proportion to their family 
shares. The various plaintiffs sue for 
various sums which they estimate to be 
due to them on such accounts. 

The general defence was that the trade 
carried on by defendants l'and 2 after 
their father’s death was entirely for 
themselves, and, while they admit that 
in that trade they employed the shares 
of the other members of the family, these, 
they say, were treated as mere loans of 
capital for which interest has been al¬ 
lowed ia the firm’s hooks. The lower 
Court has awarded the plaintiffs the sums 
set out as dqe to each in the alleged 
partition of 1915, plus interest at 6 per 
cent from that date. All the four plain¬ 
tiffs appeal. Their appeals are Nos. 460 
to 463 of 1924. Defendant 1 has presented 
an appeal in each of the four suits. His 
appeals are Nos. 280 to 283 of 1924, ob¬ 
jecting to some p’oints in the lower 
Court’s decree which will be dealt with 

later.- < ' 

The main question for decision is what 

was the nature, both in fact and in law, 
of the business carried on by defendants 
1 and 2 after the father’s death, and 
what was the relation, in fact and in 
law, of the plaintiffs in that business. 
We have no doubt that from the date of 
the father’s death up to at least the date 
of the alleged family partition on 7th 
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March 1915 the business -was in fact 
carried on by defendants 1 and 2 as a 
family business. Prior to the father’s 
death it was a "one man show”, defen¬ 
dants 1 and 2 being mere helpers and 
not partners with their father, and the 
business was therefore one of the main 
assets left by the father to his family. 
After his death his various heirs took in 
law their several shares under the Maho- 
medan law. But it in fact appears that 
no attempt was then made to settle and 
distribute these shares. The trade was 
not wound up, the accounts, Exs. 5 and 
17, were not closed, the trade accounts 
were continued on the same books as 
before, no change in the constitution of 
tho firm is noted in the books, no list of 
partners after the father’s death was 
drawn up, tho same constituents were 
dealt with, all tho old stock was taken 
over by and the debts of the father’s 
firm w'ore collected as owing to his 
successors. There is every indication in 
favour of, and none really contrary to, 
the view that between 1912 and 1915 the 
father s trade was continued by defen¬ 
dants 1 and 2 as a family business for 
the benefit of all the heirs of their 
father. It is only necessary to refer in 
passing to some of the more important 
documents throwing light on this matter. 

The original name of the firm was S.M. 
Abdul Karim Baig. To this after tho 
father’s death was added the words "and 
sons” and this is the solo feature in 
favour of defendant l’s contention on 
this point. But even hero there is no 
indication that "and sons” was confined 
to the two adult sons. In support of the 
view that no real change was effected 
We may note, as a samplo, press-book, 
Ex. E, letters mark 7 and 8, p. 20 of tho 
print, mark 11, p. 27, marks 17 and 13, 
pp. 26 and 27. That the change meant 
little or nothing is clear from tho letter 
mark 14, p. 38, to the Accountant-Gene¬ 
ral dated 17th February 1913, in which 
defendant 1 reports that the business is 
still carried on in the uamo of Abdul 

Karim B a ig Sahib, without the addition 

of and sons" In the pros 3 -boolc f Ex. 

P* ^2, tho firm reports, on 
1st May 1913 that it lias been established 
for nearly 30 years. There is no hint in 
any of the correspondence that the old 
business has been wound up or is going 
to bo wound up or that any different 
business has been started. The corres- 
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pondence throughout implies that tho 
old business is being continued. Defen¬ 
dant 1 regards orders given to the old 
firm as made to its successor (marks 22 
and 23, p. 29 of the print and mark 2G, 
P* 31). The stamp of the father’s firm 
is still used (mark 26, p. 32). In a letter 
(p. 37) asking for payment of the amount- 
for which tho father was insured in the 
Sun Life Assurance Company defendant 1 
enters the names of tho widow and the 
minors also as heirs and urges prompt 
payment because we merchants are los¬ 
ing interest.” Most important is the 
power-of-attorney, Ex. A, executed on 1st 
March 1913 in favour of defendant 2 by 
all the members of the family, defon¬ 
dant 1 holding himself out as guardian 

of the minors. 

. .... to transact .... all our affairs aud 
business in our own names and all and every 
other business of what kind or nature soever in 
British India” 

is the style of this powor-of-attorney. 
There is no foundation for the contention 
now advanced that these words are to bo 
restricted to tho mere registration of 
documents. Defendant 1 himself says- 
the power of-attornoy was for tho pur¬ 
pose of collecting debts. It is perfectly 
general in its wording aud if it was in¬ 
tended to exclude the cloth business, no 
doubt it would have said so. Also, very 
important is Ex. X, dated 5th September 
1914, a report of the firm in answer to a 
circular from the Bank of Madras, 
Guntur, asking them to report tho names 
of tho members of the firm. In that 
letter defendants 1 and 2 report that the 
members of the firm are their two selves 
and their two minor brothers by guar¬ 
dian, defendant 1. The latter’s effort to 
got rid of this evidence by saying that 
he signed a blank paper is wholly disin¬ 
genuous, and we are surprised that tho 
lower Court gave any credence to such 
an obviously self-interested disclaimer. 
Ex. X is an act of the firm signed by de¬ 
fendant 1 himself as well as defendant 2 
and is clearly binding on both. Tho 
argument now put forward that defen¬ 
dant 1 by Ex. X «was moroly declaring 
his intention to admit to partnership tho 
minor brothers when they como ’of ago 
is not put forward by himself and there 
is no reason to accept it. Minors may 
be admitted by partners to the benefits 
of a partnership: see S. 217, Contract 
Act. In 1921 defendant 1 examined in a 
criminal case said 
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‘we eight persons are not partners in the firm 
of A. K & Sons. We divided our shares in tho 
year 1915 : see Ex. 13 a very clear implication 
that the firm continued as it was originally 
until 1915.” 

Tho various disingeneous statements 
of defendant 1 made in thi3 deposition 
and in his deposition in this trial to 
explain away such matters as Exs. A 
and X and the absence of entries of any 
changes in the accounts, the use of 
liis minor brothers’ names or initials in 
aliases of the firm indicates that his con¬ 
duct in this matter has not been straight¬ 
forward. To all this may be added the 
testimony of P. W. 3, a gumastha of the 
deceased father atd after him of defen¬ 
dants 1 and 2 until 1916, who says that 
after the father’s death defendant 1 con¬ 
tinued his father’s trade with all its as¬ 
sets and liabilities, and the evidence of 
P. W. 4, another gumastha of the firm 
from 1911 to 1918 to the same effect. 
All this shows quite clearly that the 
business was regarded as a family busi¬ 
ness in which all the members of the 
family were interested. The power-of- 
attorney is signed by all. Those regarded 
formally as members are all the males 
of the family and the designation “and 
sons” was therefore added.. There is no 
break in the business after the father’s 
death. Its ’credit and goodwill were 
taken over and used by the “and sons” 
firm. The business is in fact continued 
just as if the father had not died. His 
assets, separately held in theory though 
they may be in law by the various heirs, 
continued as the assets of the business. 
It is quite clear that the first part of the 
plaintiffs’ case that the business was in 
fact continued after the father’s death 
as a family trade for the benefit of the 
family is fully justified. 

Defendant 1 answers to this that as in 
law there cannot be a Mahomedan joint 
family: see Abdul Khadar v. Chidamba¬ 
ram, Chettiar(l) therefore there oannot be 
a family trade, and this is the argument 
which has found favour with the lower 
Court. It seems to us irrelevant. The 
point is not whether this trade was one 
to which the law will impute all the in¬ 
cidents and legal implications of a Hindu 
joint family trade, but whether in faot 
the business was carried on for the bene¬ 
fit of the whole family. There is nothing 
in law to prevent such a business being 
carried on by anyone of., whatever rac e 

(1) [1909] 32 Mad. 277=8 I. 0. 87G. 
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he may be. From what we have already I 
said we are satisfied that the trade was 
being continued as a family trade. De-| 
fendant 1 also regarded himself after his 
father’s death as the guardian of the 
minors and acted as if he really were. 
This is plain from Exs. A and X already 
noted. No doubt he could not be guar¬ 
dian de jure, but that is again beside the 
point. It is plain that he was acting as 
guardian de facto. Thus he regarded 
himself as the representative of the 
minors in the trade and justified as such 
in using their moneys for it and protect¬ 
ing their interests. He looked upon him¬ 
self as to all intents and purposes the 
eldest member of a Hindu joint family 
does, namely as manager of a joint 
family business, and guardian .of the 
minors, except that as the family was 
Mahomedan the family trade in this case 
was carried on by him on behalf of all 
the heirs of the deceased founder of the 
trade and thus on behalf of the females 
of the family also. It is not an uncom¬ 
mon thing in this Presidency, where 
members of the Mahomedan community 
live surrounded by Hindus, that they ab¬ 
sorb and adopt Hindu social ideas and 
tend to look on their own social customs 
from a Hindu point of view. This ten¬ 
dency has been recognized in various rul¬ 
ings in this Court in Hussain Sahib v. 
Hassain Saib (2), for example, where it 
has been pointed out that it is common 
in this Presidency for descendants of 
Mahomedans to live and trade together, 
and the property is then held by the 
several members of the family in the 
shares to which they are entitled under 
Mahomedan law. Clearly that is what 
has happened here. That the Courts will 
not apply Hindu law to Mahomedans is 
obvious, but that is not the proper way 
to decide a case of this kind although it 
may be the way of least resistance. Such 
oases are not problems of law, nor does 
their deoision depend on the ideas of law 
which the parties have put iutp their 
pleadings, but are concerned with ques¬ 
tions of fact and have to be decided on 
the facts. The correct view in our opi¬ 
nion therefore is that there is nothing 
contrary to law in Mahomedan adult 
members of a family carrying on such a 
family trade for the benefit of all the 
members of the family including /the 
minors and the females, and the Cour ts 
(2) [1917] 41 I. C. 184. 
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jwill therefore uphold it and such legal 
consequenoes as in law follow from it, al¬ 
though the Court will nob import into it 
all the legal consequences which would 
follow from such a family trade when it is 
[conducted by a Hindu joint family or 
jail the legal consequences of a lawful 
{partnership. 

What, then, are these legal conse¬ 
quences in this case ? In the light of 
the facts which we have set out, it seems 
to us that the conclusion cannot be 
resisted that defendant 1 by his conduct 
[after his father’s death put himself in a 
fiduciary relationship to the widow and 
the minor members of the family. He 
assumed the management of their father’s 
business as if he was in law, what he 
conceived himself to be in fact, the 
manager of a family business for the 
benefit of all. He assumed the position 
of guardian of all the minors, male and 
female, and acted as such, a position 
obviously of fiduciary relationship : see 
Sitha Boi v- liada Boi (3). He regarded 
the minor males as full members of the 
firm. He and defendant 2, in their self- 
imposed management of the family 
business, retained it intact as it had been 
at the father’s death and did not’wind it up 
or distribute to each sharer his quota 
or allow it to be abstracted from the 
firm. They by virtue of their position 
as the adult males got possession of the 
shares of the widow and the minors and 
retained these in the firm. By this 
assumption of family management it 
does not matter whether we call their 
position that of trustees de son tort or 
executors de son tort the relationship 
in whioh defendant 1 stood to the widow 
and the minors was essentially a fidu¬ 
ciary one.. The presont case is similar 
to that in Vrandavan v. Parsliotam , 
A. I. R. 1927 Bom. 75, in which a similar 
view was taken. 

Defendant 1 argues, in addition to the 
argument with which we have already 
dealt, that what is not legally correct 
cannot be aotually possible, one or two 
points ; first, that the matter of guar¬ 
dianship was never raised in the plaints. 
That is true; the two leading points in 
the plaints were family trade and exe¬ 
cutor do son trot. But the guardianship 
matter is merely a plank in that plat¬ 
form, and the matter of fiduciary rela¬ 
tionship does not rest on that alone or 

(3) [1910] 51 i. C. 236. " - 


chiefly, but on the general assumption 
by defendants 1 and 2 of management 
of their father’s trade for the benefit of 
all his heirs. The matter of guardian¬ 
ship was raised in the lower Court at 
the time of trial and is dealt with by 
the Subordinate Judge, but with the 
same erroneous notion that one who 
cannot be a guardian de jure cannot act 
as guardian de facto and carry on a 
business as such. The decision in Abdul 
Khadar v. Chidambaram C/iettiar (l) 
relied on by defendant 1, is not really 
in point. The question there was whe¬ 
ther the act of a guardian de facto of a 
Mahomedan minor could in law bind the 
minor adversely to his interests. We 
think therefore there is no force in this 
contention by defendant 1. 

The next point was that defendant 1 
cannot be in law styled an executor de 
son tort because he did not do any act 
which belongs to the office of executor. 
It seems to us to matter very little what 
sort of name we give him in law or 
whether the plaintiffs were right in 
their plaints in describing him as an 
executor de son toit. The relationship 
in which he stood to the plaintiffs was, 
as we have held, clearly fiduciary. 

Then defendant 1 argues that, as ho 
was legally in the position of co-owner 
with his co-heirs, he must be conceived 
to have been in possession of their shares 
as co-owner, and therefore not in a 
fiduciary capacity, as the relationship of 
co-owner is not in law a fiduciary one : 
Abdul Khadar v. Chidambaram Chettiar 
(1) and Abdulasamad Khan v. Bibijan (4). 
Here again it;is a question'not of law but 
of fact, and to our minds it is quite 
clear from the facts we have set out 
that defendant 1 was assuming a position 
much more of trust than of a mere co¬ 
owner, and that he came into possession 
of the assets of the other members not 
because of his co-ownership but because 
of the fiduciary relationship he adopted 
towards them into which he entered on 
their behalf. 

Apart from the general question of 
whether defendant 1 is liable to account 
to the plaintiffs for the profits made 
by him on the ground that he made these 
profits in a fiduciary’capacity, defendant 
1 urges that at least the profits got by 
foreign trade from 1912 to 1915, shown 
as Rs. 1 1,864 -10-0 in Ex. 2, should not 

(4) A. I. R. 1025 Mad. 1149=91 I. C. 
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be included. His argument is that this 
figure represents profits on a brokerage 
trade in Manchester cloths which was 
started after his father’s death, the 
capital for which he and defendant 2 
obtained from the insurance money of the 
Oriental Life Assurance Company, which 
was left to them exclusively by their 
father. With this sum they say they 
opened on 27th January 1913 a National 
Bank account, Ex. 4, on which they 
operated for their foreign trade. But it 
is clear from that account itself, and 
from defendant l's own evidence, at 
p. 260 of the print, that the foreign 
trade was not in fact separated from 
the ordinary cloth trade. The items of 
both are mixed up together. Defendants 
1 and 2 in fact seem to have regarded 
the Oriental Life Assurance Company’s 
policy amount as a loan by them to the 
family firm, and in the^settlement. Ex. 2, 
it appears that interest r has been allowed 
to them therefor, being included in the 
figure of Rs. 580 at p. 133 of the print. 
Out of this National Bank fund certain 
shares in the Buckingham Mills were 
purchased for Rs. 2,925 and again that 
figure is included in Ex. 2 (a part of 
the amount shown in deposit with Binny 
& Co. p. 116) in the trade assets avail¬ 
able for distribution to all members of 
the family though the interest on the 
shares is regarded as the perquisites of 
defendants 1 and 2 only (p. 134-5). This 
attempt to isolate a particular .branch of 
the family trade and earmark it for 
defendants 1 and 2 alone cannot there¬ 
fore be upheld. 

A dividing line however both in fact 
-and in law has to be drawn between 
the period 1912-15 and the period 
1915-18. In Maroh 1915 owing to one 
minor sister having come of age and 
having demanded her share, the firm’s 
accounts were looked into and an attempt 
was made to ascertain the assets of the 
firm not on that date but on the date of 
the father’s death, and to partition these 
assets among the various heirs. It was 
really ratbor a hopeless task owing to 
the failure of defendants 1 and 2 to close 
the firm’s accounts at the time of their 
father’s death and the resultant figures 
are only approximate. This partition is 
evidenced by Ex. 2. As it stands, it al¬ 
lotted all the profits between 1912 and 
1915 wholly to defendants 1 and 2 on 
the footing that the trade after their 


father’s death was not a family trade 
but their own exclusive trade. Another 
minor daughter came of age in 1918 and 
also was then given her share according 
to Ex. 2. Tlmse two daughters gave 
release deeds, Ex. 6, dated 1st April 
1916 and 6 (a), dated 1st July 1918. Ex. 2 
and the partition which it represents 
were forced on defendants 1 and 2 by 
the demand of one co-heir for her share 
and it was carried through by these de¬ 
fendants alone. The process by which 
they came to the result that the profits 
between 1912 and 1915 were their own 
private profits and were not divisible as 
assets among the family can be regarded 
as barely honest. They had on their 
case used for themselves exclusively the 
whole credit and good will of their 
father’s firm which had been going on 
for about 30 years, a very definite asset 
which ought to have been valued and 
divided between the co-heirs. Further, 
having obtained control of the shares of 
the other members of the family by the 
simple process of constituting themselves 
trustees and guardians for them, they 
used these shares in the business to 
obtain the profits which they under 
Ex. 2 proceeded to divide between them¬ 
selves alone. We are satisfied that 
'after the death of the father defendant 1, 
along with defendant 2, carried on the 
father’s business as a person bound in a 
fiduciary capacity to protect the interests 
of the plaintiffs. Ss. 23 (f) and 88, 
Trusts x\ct, will consequently apply. He 
was therefore bound to bold for the bene¬ 
fit of the plaintiffs any advantage he 
gained by availing himself of his fiduciary 
character and by utilizing the plaintiffs 
shares in their father’s assets for his ownj 
pecuniary advantage; and the measure 
of that advantage up till 7th March 1915 
is the figure of profits both on his own 
trade and on the foreign goods as set out 
in Ex. 2. The plaintiffs are therefore 
eaoh entitled to the profits between 1912 
and 1915 arising to each of them pro¬ 
portionate to their shares of the capital 
employed. The plaintiffs do not now 
challenge the figures in Ex. 2 although 
the figures are merely approximate, but 
only the method of division. The figures 
of profits therein given from 1912 to 1915 
are Rs. 13,402-13-0 on the local trade and 
Rs. 11,864-10-0 on the foreign trade. 

But after this partition of 1915 the 
position in fact and in law changed 
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radically. From the date of Ex. 2 sepa¬ 
rate khatas for each member then re¬ 
maining in the family were kept and 
their own individual crerlits and debits 
entered therein, Ex. 17-B. None of the 
plaintiffs has attacked the fact of this 
partition. It is true that in their plaints 
the plaintiffs in Appeals Nos. 2S0 to 283 
speak of defendant 1 and 2 having "pur¬ 
ported to partition and of some proper¬ 
ties having been omitted. But issue 1 
in all the suits clearly shows that all 
the plaintiffs accepted the partition as a 
fact, and the only question about it 
which fell to bo decided was, what was 
the value of each share. Such a position 
it is obviously difficult to maintain when 
the family trado has ceased to be family 
trade because the family members them¬ 
selves have partitioned. Any combina¬ 
tion actual or theoretical, between the 
members of the family ceased at such a 
partition, and the plaintiffs must bo 
regarded as having accepted that posi¬ 
tion. It is true that none of them cate¬ 
gorically pleads that the family trade had 
then come to an end; all plead that the 
defendants wore even after the partition 
in the position of executors de son tort 
in doaling with the respective shares of 
each plaintiff; but such a contention 
cannot be upheld in the circumstances. 
There is no question hero of renunciation 
of a trust to which S. 46, Trusts Act 
would apply. The mother, for example’ 
must be taken in the absence of evidence 
to the contrary, which she does not 
provide as she has not gone into the 
witness-box, to have known of the parti¬ 
tion and accepted it as putting her own 
separate share at her disposal. If she 
then allowed it to be used for the trade 
she was perfectly aware that there was 
no longer a family trade for her benefit 
and the continued use of her share could 
only then be as capital lent to the firm 
consisting of defendants 1 and 2. She 
cannot therefore contend that defendant 

-° ngQr dealin 2 with her share 
^5nnr.f dU i? iary ca P acifc y- Similarly the 
the vl i±° T V aCOept tha partition of 

the vaiious shares oannot plead that the 
trade by two separated members was 

any longer being eondueted as a family 

trade for the benefit of the rest. It 's 
truo that no independent person repre¬ 
sented them at the partition, hut thov 

IT complained of that or made it a 
ound of action. Wa conceive then 
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that it is not open to them to maintain 
that after tho partition the family trade 
continued as a family trado for their 
benefit, and therefore defendant 1 W as 
any longer engaging in it in a fiduciary 
relationship towards them. No case was 

1915 TTl, Tl PlainU tha ‘ a fter 
lJlo, when the family trade had ceased 

defendant 1 remained guardian de facto 

or quasi trustee, and therefore icsponsi 

Me to the minors as guardian do son tort 

or as trustee de son tort. Any claim 

that he remained executor de son tort 

will not avail as it is not shown that 

ho was engaging in any act which 

belongs to the office of executor As 

ownership the suit was not on the' foot 

mg of partnership, DO r is there any basis 

for the contention that after 1915 tho 

other members of the family were ad 

mitted to the benefits of the partnership 

withm the moaning of S. 217, Contract 

Act. \\ e are therefore of opinion that 

from 7th March 19 !5 the plaintiffs are 

entitled only to interest on their indiyi- 
dual shares m the firm, regarded as 
loans of capital. That interest has been 
awarded by the lower Court at 6 per 
cent and no attack on that rate has been 
laised in the pleadings or before us. 

4G3 of ne i t q 9 0 i SUlt n AppeaIs Nos - 460 to 

that the share of each 
plaintiff will be re-calculated on the 

figures of Ex 2, including for general 
5 “?“ the figures of profits on the 
godown and foreign goods." On each 

total so ascertained interest will be al- 
owed at 6 per cent per annum up to tho 
dtte of payment. The proportion of 
shares is, to the widow 11/83, to each 
minor son 7/44, and to the daughter 7/88 
We do not aeo any sufficient reason fo^ 
allowing any special remuneration under 
S. 95, Trusts Act, to defendant 1 Z 
manager ,n view of our opinion that ffis 

From the Z ?°‘ ^ stra igbtforward. 

„d Til a TT S< ? a80er tained payments 
admitted as direotly made to tho plain¬ 
tiffs in Appeals Nos. 460, 461 and 462 
by defendant 2, namely, Rs. 12,000, in 
Appeal No 460. Es. 8000 in Appeal 
No. 461, and Rs. 6000, in Appeal No. 462. 
must be deducted, and also the amounts 
shown as drawn out in cash by each 
plaintiff in his or his separate khata, 

Ex. 17, on which counter-interest at G per 
cent muse also be allowed. Those latter 
deductions wore left by the trial Jud^e 
to be disposed of in a collateral suit bo°t 
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■ween the parties about the partition of 
immovable property; but as they were 
not so disposed of we have now to pro¬ 
vide for them here. 

These deductions are the matters 
raised in Appeals Nos. 280 to 283 of 
1924. Defendant 1, the appellant in 
these appeals further claims that the 
amount of these deductions should be in¬ 
creased because of an arrangement bet¬ 
ween himself and defendant 2 under 
Ex. 7 lessening to some extent the pro¬ 
portion of his liability in the family 
trade. Obviously this private arrange¬ 
ment cannot be used to curtail the plain¬ 
tiffs’ rights and this request must be 
disallowed. The decrees of the lower 


Court are therefore set aside and the 
amount due to each plaintiff will be cal¬ 
culated on the above footing and decreed. 
The decree calculations will be shown to 
the counsel on both sides before the 
final.decrees are drawn up. The matter 
of costs will be spoken to after these 
calculations are at our disposal, to be 

spoken to ten^days hence. 

Order. —The amounts now calculated 
by the office are now found to be the 

amounts due. 

A S No. 460 of 1924 Rs. 5,263-10-0 

A* S. No. 461 of 1924 8,322-7-10 

A S. No. 462 of 1924 894-1-3 

A. S. No. 463 of 1924 2,879-11-9 

In A. S. No. 460 of 1924.—Rs. 5,000 
was paid in November 1924 towards the 
decree. On that date Rs. 4,925 was due 
to appellant. The difference Rs. 75, with 
interest at 6 per cent up to date of pay¬ 
ment from November 1924, will be due to 
defendant 1 from appellant by way of 
restitution. A. S. No. 460 of 1924. 
Decree will now be passed \n favour of 
defendant 1 for that sum to be paid by 
appellant. Appellant will get full costs in 
this appeal. A. S. No. 461 of 1924.— 
Decree is for Rs. 8,322-7-10 with interest 
at 6 per cent up to date of payment. 
Each party to bear his own costs. A. S. 
No. 462 of 1924.—Decree for Rs. 8,94-1-3 
with interest at 6 per cent up to date of 
payment. Appellant will get her costs in 
the appeal. A. S. No. 463 of 1924. r 
Decree for Rs. 2879-11-9 with interest at 
6 per cent up to date of payment. Appel¬ 
lant will get her costs in the appeal. A, 
S. No. 280 to 283 o/1924.—Appellant will 
get half his costs here in’these appeals. 

P.R.S./R.M. Order accordingly . 
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Jackson, J. 

[Sheik) Hyder Sahib —Petitioner. 

v. 

Sabjan Sahib —Respondent. 

Criminal Revn. Case No. 624 of 1930, 
Criminal Revn. Petn. No. 579 of 1930, 
Decided on 30th January 1931. 

Penal Code (1860), S. 441—“ Possession ” 
includes constructive possession. 

Constructive possession is inoluded in the 
word “possession” in S. 441. Therefore where a 
certain house is in constructive possession of 
the complainant in that the oomplainant after 
obtaining possession in due course of law locks 
the house and goes out, such possession i3 suffi¬ 
cient : 2 All. 465, not Foil. ; A. I. R. 1931 

Mad. 231, Foil. [P 560 C 2) 

S. K. Ahmad Meeran Sahib —for Peti¬ 
tioner. 

T . S. Venkataraman—ior Respondent. 

Order. —This •is a petition to revise 

an acquittal. The lower appellate Magis-i 
trate found that accused 2 was in a house 
which was in the constructive possession 
of the petitioner in that petitioner after 
obtaining possession in due course of law 
had locked the house and gone out. But 
since this was not actual physical pos¬ 
session he found, following In the 
matter of Govind Prasad (l), that there 
could be no annoyance and therefore no 
criminal house trespass. With the grea¬ 
test respect I cannot accept the view 
expressed in In the matter of Govind 
Prasad (l), for it narrows the meaning of 
the section to ridiculous limits. 

Suppose a man locks up his house and 
goes for a walk ; suppose he locks up his 
godown, and some one enters with in¬ 
tent to annoy or offend, is it to be said 
that there is no annoyance or offence, 
unless he was actually sitting in his 

house or godown ? , . 

In fact the thief who has waited for 

the owner to depart could plead under 
Govind Prasad , In re (l), that he was 
not criminally trespassing. Constructive 
possession is included in the word ' pos¬ 
session* in S. 441, I.P.O. In the light of 
these observations the acquittal is set' 
aside and the appeal will be reheard.' 
The view expressed above is expressed in 
an unreported case of this Court in Chin- 
na Venkatra v. Pedda Kisama (2). 

p.R.S./p.n. Revision allowed . 
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Reilly and Anantakrishna 
Ayyar, JJ. 

(Thoppai ) V cnkatarama Ayyar — Ap¬ 


pellant. 


v. 

A. Govindarajalu Ayyar —Respondent. 

Appeal No. 433 of 1926, Decided on 
12th February 1931, against order of 
Dist. Judge, Madura, D/- 15th July 1926. 

•❖Civil P. C. (1908), S. 144—Decree re¬ 
versed on appeal—Appellant is entitled to 
interest on costs paid by him. 

An appellant is ontitled to interest on costs 
paid by him to the respondent under a decree 
aftorwards roversed on appeal, which have to be 
refunded by him bv wav of restitution: A.I.It. 
1221 All. 241; 20 IV.It. 49; 8 All. 2G2. Foil. 

[P 5G1 C 1] 

P. N. Appuswami Ayyar — for Appel¬ 
lant. 

T. Krislinaswami Iyengar and 5. K. 
Narasimhachari —for Respondent. 

Judgment. —The question is whether 
jthe appellant is entitled to interest on 
costs paid by him to the respondent 
under a decree afterwards reversed on 
appeal, which have to be refunded to him 
by way of restitution. In Rodger v. 
Comptoir d'Escompte De Paris (l), their 
Lordships of the Privy Council did not 
allow interest on costs to be refunded 
and remarked that it had never been the 
habit in ordering the refunding of costs 
paid under a decree to order that refund¬ 
ing with interest. In Forester v. Secy, 
of State (2), they remarked that interest 
on costs to be restored was “less fa¬ 
voured” than interest on other amounts 
to be restored. But in Kedar Nath Pak- 
rasee v. Doya Mozee Delia (3), a Bench of 
the Calcutta High Court and in Ram 
Sahai v. The Bank of Bengal (4), a Bench 
of the Allahabad High Court allowed in¬ 
terest on costs so refunded. And since 
those decisions S. 144 of the present Civil 
P. C., has been enacted to enable resti¬ 
tution to be made so as to place the 
parties in the position which they would 
have occupied but for the decree reversed 
cand provides for interest being ordered 
for that purpose without any restriction 
to interest on amounts other than costs. 
In Gokul Prasad v. Ram Devi (5), a 
Bench of the Allahabad High Court 


(1) [18710 8 P.G. 465=40 L.J. P.C. 1=21 L T 
111=19 W.R. 449=7 Moor. P.C. 314 
2 1977 3 Cal. 161=4 I. A. 137=3 S*r! 717 

(3) [1873 20 W.R. 49. 

<1) [1886 8 All. 202. 

(5) A.I.R, 1921 All. 241=63 I.C. 513. 
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Raja of Vizianagaram Madras 5G1 

awarded interest on costs to be refunded 
in order to give effect to the provisions 
of the section. In the present case the 
learned District Judge has given no rea¬ 
son for not allowing interest on the costs 
in question. In our opinion he could 
have allowel interest and should have 
done so. 

This appeal is allowed, and interest on 
the costs to be refunded is awarded at 
6 per cent. But, as the appellant has 
claimed a higher rate and ha3 presse l 
this appeal for a small amount, there 
will be no order as to costs here. 

P.R.S./r.M. Appeal allowed. 

— • • » —- 

A. I. R. 1931 Madras 561 (2) 

Kumaraswami Sastri and Reilly, JJ. 

Gajapathi Krishna Chandra Deo Gam 
Zamindar of Nandigam Estate —Defen¬ 
dant—Appellant. 

v. 

Maharaja Manya Sultan Bahadur 
Varu, Raja of Vizianagaram —Plaintiff 
—Respondent. 

Appeal No. IG of 1923, Decide 1 on 
25th February 1930, against decree of 
Sub-Judge, Berha npore, in O. 3. No. 21 
of 1923. 

(•) Easements Act (1882), S. 13—Certain 
estate partitioned in 1864 between T and .V 
keeping tank common to both for irrigation 
of their villages—Tank breached in 1876 
and restored to original condition in 1913 — 
Plaintiff was purchaser of certain villages 
embracing some tank bed from N— In 1833 
when plaintiff purchased these villages they 
were not submerged, tank being in state of 
disrepair — After construction of repairs, 
lands purchased submerged and suit brought 
for injunction, damages and for directing 
defendants to remove newly constructed 
bund—Lower Court dismissing suit against T 
and decreeing it against N observing that he 
had no right to submerge lands sold by him 
and plaintiff could question submersion as 
no rights to inundate were reserved at date 
of sale—No reservation held necessary—Mere 
fact that after repairs were made water 
inundated plaintiff's land which was in tank 
bed held not to give plaintiff right to sue for 
damages* 

Certain estate was partitioned in 13G4 between 
two zamindars T and N, keeping a tank bun I 
and the lower part of the tank bod common for 
irrigating the villages of both the zamindar-;. 
The tank was constructed in 1813 and it was 
breached in 187G and no effective repairs wore 
made till 1913 when it was restored to its origi¬ 
nal condition. In 1899 plaintiff purchased two 
villages from N which ombraced part of the 
bed of the tank which could only be sub¬ 
merged when the tank was full. At the time 
of purchase owing to the tauk being in a state 
of disrepair, the tank bed was restricted, bub 
after it was brought to the original condition 
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by repairs made in 1913 a portion of the land 
purchased by plaintiff from N was submerged 
as was the case for 14 years even after parti¬ 
tion till breach. A suit was consequently 
brought for injunction and damages and for 
directing the defendants T and N to remove 
the newly constructed bund at the places where 
it was bleached. The lower Court dismissed 
the suit as against T as he was no party to the 
file by N to plaintiff, but decreed it as 
against A 7 , observing that he had no right to 
submerge the lands which were sold by him 
and that the plaintiff was entitled to question 
the submersion as no right to inundate was 
reserved at the date of sale. 

Held ; per Kumar ante ami Saslri, J.—That 

no reservation was nccessarv where there was a 

* 

conveyance or partition of property ; Pyer v. 
Carter, 1 II. A N. DIG and Walts v. Kelson, 
(1871) G Ch, A 1GG, Bel on. ; Wheeldon v. 
Burrows, 12 Ch. 1). 31, IIff. [P 53G C 1] 

Held further : per Kumaraswami Saslri, J. 
—That the mere fact that part of the property 
belonging to N was sold which included the 
tank bed would not of itself take away the right 
of N who was the owner of the rest of the pro- 
) erty to lepair the tank unless there was any 
negligence in the repairs and the mere fact that 
he stored water in the tank after repairing the 
bund and that the water inundated the plain¬ 
tiff’s land which was in the tank bed would not 
give the plaintiff a right to sue for damages^ ^ 


Hell : per Reilly, J— That from the very 
nature of the partition by which the tank bund 
and a part of the tank bed was kept common 
and the fact that for 14 years even a tor parti¬ 
tion the part of the tank bed within the limits 
of the laud purchased by plaintiff was sub 
merged whenever tho tank was full, the men¬ 
tion of the parties must have oeen to preserve 
in the interest of both the zamindars to sub¬ 
merge the tank bed in the land purchased by 

nlainliff whenever there was a full supply to 
the tank to facilitate the irrigation of the vil¬ 
lages of both the proprietors and that right of 
easement cannot be affected by sale to the 
plaintiff. 

Held further : that such right to flood the 
lands by storing water in an irrigation tank 
was continuous as well as an apparent ease¬ 
ment: Wheeldon v. Burrows, 12 Ch. D. 31, 


Ref. . 

(b) Tort—Negligence — Storing of water 
for agricultural purposes is not actionable 
in damages unless there is negligence. 

The storing of water for agricultural purposes 
is a natural and lawful user and is not action 
able in damages unless there was negligence 
proved: 1 I. A. 3G4 (P. C.), Poll. [P 5GG C 2] 


B. JagcLnnadha Das and V. V. Jo- 
ijay i/a —for Appellant. 

S. Vcnkatesa Ayyangar —for Respon¬ 
dent. 


Kumaraswami Sastri, J. Defen¬ 
dant 2 is the appellant. 

This appeal arises out of a suit hied 
by the plaintiff who is the Raja of 
Vizianagaram against defendant 1 who 
is the Zamindar of P&ta 1 Tekkali, and 


defendant 2 who is the Zamindar of 
Nandigam, tor an injunction restraining 
the defendants or either of them from 
restoring and improving the irrigation 
tank called the Padmanabha Sagaram 
or to construct new weirs at any por¬ 
tion of it so as to affect the'rights of the 
plaintiff in the lands situate in Malli- 
vidu and Kallada villages, to direct them 
to remove the newly placed bund of 
Padmanabha Sagaram tank at the places 
where it was breached [in 1878 and to 
remove the newly constructed surplus 
weir, or in the alternative for damages 
which the plaintiff estimates at Rs. 1,000 • 
per annum. 

The facts leading to this appeal are as 
follows : The estate of Tekkali and 
Nandigam formerly formed one estate 
known as the Tekkali Estate. The 
Padmanabha Sagaram tank was con¬ 
structed about the year 1813 or so, by a 
former proprietor of the estate in order 
to irrigate certain villages. The estate 
was partitioned in 18G4 and became two 
estates, one known as Pata Tekkali 
which is now owned by defendant 1 and 
the other known as Nandigam which 
now belongs to defendant 2. In the 
year 1878, owing to abnormal rains, the 
bund breached considerably and it was 
not capable of storing as much water as 
it used to do. The proprietor of the 
Nandigam Estate at that time got into 
debt and financial difficulties and the 
estate was subsequently taken over by 
the Court of Wards and managed. After 
the estate was restored to the heirs of 
that zamindar the tank repairs began in 
1910 and were completed in about 1913. 

In 1920 the plaintiff complained that the 
effect of the repairs was to flood a por¬ 
tion of his lands in the village of Malli- 
vidu and this suit was filed in 1923 for 

the reliefs above stated. 

When the Nandigam estate was 
managed by the Court of Wards, they 
resolved to sell some villages in the 
estate in order to discharge the debts 
incurred by the zamindar, and put up 
for sale five villages. These villages 
were purchased in auction by the Raja 
of Vizianagaram on 12th June 1899. 
Two of the villages with which we are 
concerned were Kh&llada and Mallividu* 

The plaintiff’s case is that by reason 
of the repairs and the erection of the 
surplus weir 74 acres 49 cents of bis 
lands in Mallividu and 7 acres 30 cents 
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of his land in Khallada have been sub¬ 
merged and rendered unfit for cultivation. 
He states in his plaint that the Padma¬ 
nabha Sagaram tank which hounds the 
village of Mallividu was a tank construc¬ 
ted in the beginning of the 19th century 
to irrigate the lands of defendants 1 and 
2 when the two estates were joint; that 
the estate became severed in 1864; that 
in 1878 the Padmanabha Sagaram tank 
was breached and was since abandoned 
as a tank by defendants 1 and 2 and re¬ 
mained in the same condition till 1913; 
that in 1912 there was a dispute between 
the plaintiff and defendant 2 regarding 
the eastern boundaries of Mallividu vih 
lage and the survey authorities fixed it 
by placing'stones along tho boundary as 
given to the plaintiff’s predecessor-in¬ 
title by the sale to him in 1899; that 
when the villages were purchased by 

the plaintiff’s predecessor-in-titlo the 
tank bed of the Padmanabha Sagaram 
was restricted and that defendants 1 and 
2 having abandoned the tank in 1878 and 
allowed it to continue in that estate till 
1913 when they not only restored the 
tank to its condition previous to 1878 
but considerably raised the bund and 
constructed a surplus weir lost all their 
rights to restore the tank to its original 
condition thereby affecting the rights of 
the plaintiff as they existed in 1899, the 
year of the purchase. 


Defendant 1 filed a written statemen 
stating that tho Padmanabha Sagarac 
tank is the joint property of himself am 
defendant 2; that defendant 1 has hi 
own right to take water from the Saga 
ram in certain proportions in certaii 
places jointly with defendant 2 and to hi 
exclusion in other places ; and that it i 
not true that the tank breached in 1871 
or was abandoned from that time o 
continued in a ruined state till 1913 
He says that as a matter of fact the tanl 
was being repaired in the interval oven 
now and then as occasion arose; that h< 
has not lost his right to restore the tanl 
to its original condition; that ho was n< 
paity to the sale by the Court of Ward: 
or to the proceedings before the survei 
oHioer and that he is not hound by them 
He admits that the tank was repaired ir 
1EI13 but denies that the bund was raisei 
to a height more than what it was previ 
ously and that the plaintiff has sufferec 
any damages, and states that even if th, 
plaintiff has suffered any damages he 


defendant 1. is not liable for the same. 
He says that the lands referred to in the 
plaint have always been under submer¬ 
sion; that even more lands were being 
submerged; that.owing to tho collusion 
of defendant 2 with the plaintiff defen¬ 
dant 2 built a weir to the north of tho 
tank bund and fewer lands than usual 
are now being submerged; that the new 
weir forms tho subject-matter of dispute 
between h im and defendant 2; that the 
lands referred to in the plaint form part 
of the tank bed and that tho plaintiff lias 
no right to cultivate the same. He 
denies that the plaintiff has uninter¬ 
rupted and open enjoyment as of right of 
tho lands under the tank. He states 
that his rights are not barred by limi¬ 
tation. 

Defendant 2 filed a written statement 
admitting the breach of tho tank in 1878 
but denying that the tank was aban¬ 
doned by the defendants and alleging 
that it was being repaired from time to 
time. He states that tho defendants 
never lost the right to repair the tank. 
He denies that the bed of the tank was 
restricted by the survey officers as al¬ 
leged by tiie plaintiff and states that any 
act of the survey officers would not hind 
him. He states that he is not aware of 
any arrangement between the Court of 
Wards and the Raja of Vizianagaram, 
and in any event it will not bind him; 
that it is not true that the tank bund 
has been raised or in any way altered 
beyond what it was before the breach; 
that the plaintiff has sustained no dam¬ 
age and even if he did defendant 2 is not 
responsible as he only restored the tank 
to its original condition, that the lands 
referred to by the plaintiff were as a 
matter of fact subject to submersion from 
time immemorial and formed part of the 
bed of the Padmanabha Sagaram tank; 
that the plaintiff cannot now question 
the right of the defendants as those lands 
were always subject to submersion ex¬ 
cept when the tank was not full of water, 
that the defendant's right to repair the 
tank is not barred by limitation ; that 
though one of the surplus weirs was 
uewly constructed, there was formerly a 
weir by tho side of tho newly construc¬ 
ted weir and that the new construction 
does not cause any damage to the 
plaintiff. 

The Subordinate Judge held that 
tho defendants novor abandonod the 
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Padmanabha Sagaram tank but that 
temporary repairs were being executed ; 
that both the defendants were jointly 
entitled to the tank and the water stored 
therein and that they have not lost their 
right to repair the tank. As regards the 
repairs which were actually effected the 
case of the plaintiff that the bund was 
raised to a higher level than it was be¬ 
fore was abandoned. As a matter of fact 
it was found that the bund was not 
raised but that it was lower than the 
original level. He also found on the evi¬ 
dence that 76 acres 83 cents in Mallividu 
village were liable to submersion and 
were being actually submerged till 1878 
before the tank was breached but after 
the breach the waterspread became res¬ 
tricted, that they were not under sub¬ 
mersion for some time prior to 1899 and 


that after the purchase by the Viziana¬ 
garam Estate in 1899 the area sub¬ 
merged varied, the variation depending 
on the rainfall. He finds that no lands 
were submerged in Khallada village. So 
far as defendant 1 was concerned, he was 
of opinion that defendant 1 was not a 
party to tha sale or the survey Proceed¬ 
ings between the plaintiff and p defen¬ 
dant 2 and that the plaintiff is not en- 
titled to any relief against defendant 1. 
As regards the issues as to the right of 
the plaintiff to the Padmanabha Sagaram 
tank and whether the plaintiff is en- 
titled to have the bund of the tank 
lowered and the subsequent weir re¬ 
moved he states that they were not pres¬ 
sed. He was however of opinion that 
defendant 2 had no right to submerge the 
lands which were sold by the Court of 
Wards and that the plaintiff was entitled 
to question the submersion as no right to 
inundate was reserved by the Court of 
Wards at the date of the sale. In the 
result he gave a decree for the plaintiff 
for Rs. 600 damages for the years 1921, 
1922 and 1923. He gave an injunction 
against defendant 2 restraining him from 
increasing the height of the bund of the 
tank or of the surplus weirs or of both 
and refused the other reliefs claimed by 
the plaintiff. 

No appeal or memorandum of objec¬ 
tions was filed by the plaintiff as regards 
that portion of the decree which disu¬ 
sed the suit against defendant 1 so that 
that portion of the deoree has become con¬ 
clusive and final. The result of it is that 
on the findings of the Subordinate Judge 


that the tank was the common property 
of defendants 1 and 2 that defendant 1 
is not bound by anything which the 
Court of Wards did and has a subsisting 
right to repair the tank and restore it to 
the condition in which it was before the 
breach in 1878 the plaintiff could have 
no right to complain if defendant 1 chose 
to-morrow to repair the tank by raising 
the bund to its original level and sub¬ 
merge all the lands which the plaintiff 
now complains are being submerged and 
rendered unfit for cultivation. 

So far as defendant 2 (one of the joint 
owners) however is concerned a decree 
has been passed making him liable for 
damages for the restoration of the bund. 

I agree with the Subordinate Judge 
that there was no abandonment of the 
tank at any time either by Tekkali or 
Nandigam proprietors. The bund was 
breached and though effective repairs 
were made only in 1912 and 1913 there 
was correspondence as to repairs which 
we have already referred to and the 
ryots were taking water from the tank 
though there was a very small quantity 
of water. 

As regards the purchase by the plain¬ 
tiff of the five villages referred to in the 
plaint including Mallividu and Khallada 
these villages originally belonged to the 
Nandigam Estate. The predecessor-in¬ 
title of defendant 2 had heavily encum¬ 
bered the property. In order to discharge 
the debt the Court of Wards resolved to 
sell six villages by public auction. The 
sale was notified in the official District 
Gazette of Ganjam. The notification wa3 
not filed as an exhibit in the lower Court. 
The Subordinate Judge has remarked 
that the notification was not before him. 

An application was filed before us to 
admit the document in evidence. The 
document is part of the Official Gazette 
and there is no question of its genuine-. 
ness. The affidavit in support of the ap¬ 
plication says that the notification which 
was published in the Ganjam District 
Gazette dated 1st June 1899 was not 
filed by oversight. The advocate for the 
appellant requests permission to file it 
under 0. 41, R. 27, Civil P. C. As there 
is no dispute about the genuineness of 
the document and as the extent of the 
lands -sold and the upset price would 
have some bearing on the argument of 
the respondent that he suffered a great 
loss and purchased the property for a 
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high price on the footing that there 
would be no submersion we decided to 
admit the document. 

As the Judge finds that Khallada has 
not been inundated but that the only 
damage was as regards the Mallividu 
village, the fact that in the sale procla¬ 
mation the description of this village 
gives a very small extent of 14 acres wet 
and 5 acres dry as cultivated and fixes 
the upset price at Rs. 825 supports the 
argument of the appellant that this was 
really tank bed, that everybody knew 
that Padmanabha Sagaram tank bed oc¬ 
cupied a great portion of that village and 
that the respondent's contention that he 
purchased it on the footing that the 
whole village was cultivable cannot be 
true. At the auction sale the Raja of 
Vizianagaram purchased these villages. 
The sale deed is Ex. PP, dated 31st May 
1901. The delay in the execution of the 
sale deed arose owing to a question being 
raised as to the boundaries of Khallada 
and other villages. Exs. B, B (l) and D 
set out what the disputes were. 

We find from Ex. TT, proceedings of 
the acting Collector of Ganjam, dated 
28th September 1900 that ‘he was of 
opinion that the claim of the Viziana¬ 
garam, Samasthanam to the boundary as 
originally laid down in the old bed of the 
Padmanabha Sagaram and inspected by 
them prior to sale must be accepted. 
Eventually the sale deed was drawn up 
and executed on 31st May 1901. The 
sale deed gives the boundaries and as 
usual recites that easements, advantages, 
appurtenances, and privileges of whatso¬ 
ever nature, condition or state were as¬ 
signed. All that this deed means is that 
any easements which the Nandigam 
Estate possessed in these lands as against 
the other owners were conveyed. This 
deed does not take away any rights which 
the Nandigam Estate as owner of the 
lands not conveyed had over the villages 
conveyed. There is no express reserva¬ 
tion, bub that does not in our opinion 
make any difference. 

There were survey proceedings in 1912 
between the Vizianagaram Raja and the 
Nandigam proprietor as to the bounda¬ 
ries. Having found that possession was 
in the plaintiff and that the title passed 
under the sale ’deed the survey officer 
ordered the alteration of the demarca¬ 
tion and survey and the inclusion of the 
whole plot in Mallividu village. 
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Under the Survey and Boundaries Act 
all that is conclusive is that these lands 
which according to the order of the Col¬ 
lector, Ex. TT, already referred to and to 
the finding of the Sub-Judge, formed 
part of the tank bed passed under the 
conveyance and were the property of the 
Vizianagaram Estate. There was no 
question raised as to the easements over 
these lands or as to the right to restore 
the tank. These questions were out¬ 
side the scope of the Survey and 
Boundaries Act and no decision of the 
survey officer would be effective. But 
in this case there has been no deci¬ 
sion on those points. The utmost that 
can be said is that the case should 
proceed on the footing that the Viziana¬ 
garam Estate is entitled to a portion 
of the tank bed situate in Mallividu vil¬ 
lage, that defendant 2 cannot question 
the sale by the Court of Wards and 
claim the land as his and that if there 
was no right to submerge plaintiff would 
be entitled to damages. 

On the findings of the Subordinate 
Judge which we accept, namely that the 
Padmanabha Sagaram tank was com¬ 
mon to both the defendants, that the 
tank was never abandoned that prior to 
the breach in 1878 the lands now com¬ 
plained of were being submerged, that 
the sale by the Court of Wards included 
a portion of the tank bed and that the 
claim to restore the tank is not barred by 
limitation the question is whether the 
plaintiff who purchased a portion of the 
tank bed is entitled to complain if the 
owners of the tank repaired the bund in 
such a manner as not to submerge any 
more lands than were submerged before 
the breach. 

The ground on which the Subordinate 
Judge puts the liability on defendant 2 
is that the Court of Wards having sold 
the property and defendant 2 being 
bound by the sale the plaintiff is entitled 
to question the submersion as no right to 
inundate was reserved by the Court of 
Wards who acted as guardian of defen¬ 
dant 2. We do not think it necessary 
that any rights should be reserved. 

It is clear that when the Tekkali Estate 
was partitioned into two estates Pata 
Tekkali and Nandigam—and this tank 
was kept as a common tank irrigating 
the villages belonging to both the pro¬ 
prietors, Nandigam Estate could not have 
objected if Pata Tekkali had repaired the 
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breach of the ground that some of his 
lands were being submerged. 

The sale by the Court of Waids repre¬ 
senting the Nandigam Estate to the Raja 
of Yizianagaram of the five villages 
could not posisbly affect the rights of 
Rata Tekkali. The only question is whe¬ 
ther as between Nandigam and the pur¬ 
chaser the Raja of Yizianagaram, Nan¬ 
digam lost his right to repair the breach 
and restore the tank to its original con¬ 
dition. 

So far as the Indian law is concerned, 
no reservation is necessarv where there 
is a conveyance or partition of property. 
Tho Easements Act follows the law as 
laid down in Fyer v. Carter (l) which 
was referred to with approval by Hel¬ 
lish, Tj. J. in Watts v. Kelson (2) and does 
not adopt tho law as laid down in Wlieel- 
don v. Burrows (3) that in the case of a 
grantor express reservation was neces¬ 
sary with certain exceptions as in the 
case of ways of necessity, while in the 
case of a grantee of part of a tenement 
all those continuous and apparent ease¬ 
ments over the other part of the tene¬ 
ment which are necessary for the enjoy¬ 
ment of the part granted and have been 
hitherto used therewith' would pass as a 
general rule. 

The mere fact that the Court of Wards 
sold a part of the Nandigam Estate which 
included this tank bed would not of itself 
take away the right of the zamindar 
who was tho owner of the rest of the 
property to repair the tank unless there 
was any negligence in the repairs—and 
it is not suggested here that there was 
any negligence—or unless he raised the 
bund higher than it was when the tank 
was breached. 

Tho mere fact that he stored water in 
this tank after repairing tho bund and 
that the water inundated the plaintiff’s 
land which was in the tank bed would 
not give the plaintiff a right to sue for 
damages. 

Reference has beon made by the res¬ 
pondent to the English law on the sub¬ 
ject of storing water as laid down in 
Hylands v. Fletcher (4) and the other 
cases and to the observations of B laok- 

(1) [1857] 1 H. Y n7916=26 L. J. Ex. 258=5 
\V. R 871. 

(2) ri871]*6 Ch. 106=40 L.J. Ck. 126=24 L.T. 
209=19 W. R. 338. 

(8) [1830] 12 Ch. D. 31=43 L. J. Ch. 853=41 
L. T. 327=28 W. R. 190. 

f4) [1850] 3 H L. 330. 


burn, J., where the learned Judge lays 
down the rule governing those cases as 
follows: 

“We think that the true rule of law is, that 
the person who, for his own purposes, brings on 
his land, and collects and keeps there anything 
likely to do mischief if it escapes, must keep it 
in at his own peril aud if he does not do so, he 
is prima facie answerable for all the damage 
which is the natural consequence of its escape.” 

Reference is also made to the cases 
where a person by artificially raising the 
surface of his own land causes water, 
even though arising from natural rain¬ 
fall, to pass to his neighbour's land, and 
interferes with his enjoyment. 

I think these principles are inapplic¬ 
able to irrigation tanks in India which 
have been in existence for several years. 
The fifth report shows that when perma¬ 
nent settlements were made instructions 
were given by the East India Company 
as to tanks in existence and also now 
tanks that may be constructed (p. 184, 
para. 59) and there is no reason to draw 
any distinction between tanks in exis¬ 
tence at the time of the Permanent 
Settlement and that constructed after¬ 
wards. Their Lordships of the Privy 
Council in the case I shall refer to pre¬ 
sently speak of the duty "of maintaining 
existing tanks and of constructing new 
ones." The Madras Estates Land Act 
also casts on the landlord the duty of 
repairing tanks in existence without any 
reference as to when they were construc¬ 
ted. 

Tho law on the subject has been clearly 
settled by the decision of their Lordships 
of the Privy Council in Madras Railway 
Company v. Zamindar of Carvetenagarum 
(5) where it has been held that the stor¬ 
ing of water for agricultural purposes is 
a natural and lawful user and is not ac¬ 
tionable for damages done unless there 
was negligence proved. In dealing with 
this point their Lordships of the Privy 
Council observed: 

“Tho tanks are ancient, and formed part of 
what may be termed a national system of irri¬ 
gation, reaognized bv Hindu and Mahomedan 
law, by regulations of the East India Company, 
and bv experience older than history, as essen¬ 
tial to the welfare, and, indeed, to tiie existence 
of a large portion of the population of India. 
The public duty of maintaining existing tanks, 
and of constructing new ones in many 'places 
was originally undertaken by the Government 
of India, and upon the settlement of the 
country has, iu many instances, devolved on 
zamindars, of whom the defendant is one. The 

(5) [1874] 1 I. A. 364=14 Bong. L. R. 209=22 
\V. R. 279=3 Sar. 391 (P.C.). 
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zamindars hive no power to do away with those 
tanks, in tho maintenance of which large 
numbers of people are interested, but are 
charged under Indian law, by reason of their 
tenure, with the duty of preserving and repair¬ 
ing them. From this statement of facts re-, 
ferred to in tho judgment of tho High Court 
and vouched by history and common knowledge 
it beconios apparent that tho defendant in this 
case is in a very different position from the dc- 
iendants in Fletcher v. Ri/lands (4). 

In that case the defendants, for their own 
purposes, brought upon their land and there 
accumulated a large quantity of water by what 
is termed by Lord Cairns “a nonnatural use” 
of their land. They were under no obligation 
public or private, to make or to maintain the 
reservoir; no rights in it had been acquired by 
other persons, and they could have removed it 
if they had thought fit. The rights and liabi¬ 
lities of the defendant appear to their Lordships 
much more analogous to those of persons or 
corporations on whom statutory powers have 
becu conferred and statutory duties imposed. 
Tho duty of the defendant to maintain the 
tanks appears to their Lordships a duty of very 
much the same description as that of the rail¬ 
way company to maintain their railway.” 

Under the Madras Estates Land Act 
the tenants can compel a landlord to re¬ 
pair a tank which i3 the source of irri¬ 
gation by a proper application to the 
Collector. 

There can lie little doubt that this tank 
which was built about 1813 was inun¬ 
dating tho lands now in question till tho 
•breach in 1878. The plaintiff' purchased 
a portion of tho bed of tho tank. When 
he purchased that portion, owing to the 
tank not having been repaired, tho bed 
was overgrown with trees and shrubs. 
From the very nature of things ho must 
have known that if the bund was re¬ 
paired, the land would he ffoodel. No 
representation was made to him that tho 
owners would not repair tho bund. It is 
no doubt true that from 1878 to 1900 
the tank was in a stato of disrepair but 
the right to repair was never abandoned. 
Attempts were being made to restore the 
tank by the owner of Pata Thekkali and 
the only thing that stood in the way was 
that the Court of Wards owing to tho 
Zamindar of Nandigam estate having 
mortgaged tho lands and encumbered tho 
estate did not think it prudent to embark 
ui on an expense about the repair as any 
benefit that would arise would bo enjoyed 
by the mortgagees. It cannot be said 
that there was anything in the case 
which would have reasonably led the 
Vizianagaram Zamindar (the purchaser) 
to infer that there was any abandonment 
by the Nandigam Estate. It seems to mo 


Madras 507 

to he clear that where a person buys pro¬ 
perty which is a portion of a tank bed he 
must know that the bod i3 liable to sub¬ 
mersion if the owner of tho tank should 
repair it. And having regard to the sale 
proclamation and to tho price which was 
paid for this village I have little doubt 
that there would have boon no represen¬ 
tation that the tank would not he re¬ 
paired and that these lands could be 
converted by tho purchaser into cultiv¬ 
able wet lands. 

The mere fact'that tho bund was not 
repaired from 1878 to 1910 would not 
amount to an abandonment of any ease¬ 
ments or rights as mere nonusor is suffi¬ 
cient. 

Chapter 5, Easements Act, deals with 
•the extinction, suspension and revival of 
easemonts. S 38 says that extinction 
may he by a release by the dominant 
owner, expressly or impliedly in favour 
of the servient owner, and Expl. 2 to 
the section distinctly says that mere 
nonuser of an easement U not an im¬ 
plied release within tho meaning of the 
section. 

Section 47 states that a continuous 
easement is extinguished when it ceiS03 
to he totally enjoyed as such for an un¬ 
broken period of twenty years and that a 
discontinuous easement is extinguished 
when for a like period it ha3 nob been 
enjoyed as such. Such period shall be 
reckoned in tho case of a continuous 
easement from the day on which its en¬ 
joyment was obstructed by the servient 
owner, or rendered impossible by the 
dominant owner, and, in the case of a 
discontinuous easement, from the day on 
which it was last enjoyed by any person 
as dominant owner. 

Treating the case as one of easement 
tho right to Hood the lands by storing 
water in an irrigation tank is a con¬ 
tinuous oasomenb as after the tank is 
constructed no further act is necessary. 
Rain, when it falls fills tho tank, and the 
tank overflows. It is analogous to the 
case of a man building a house and put¬ 
ting up a window. It is also an apparent 
easement}. 

I am of opinion that the decision of the 
Subordinate Judge awarding damages or 
granting an injunction against defendant 
2 cannot be supported. 

• It is unnecessary in the view I take of 
the case to consider the further question 
as to whether on the allegations in the 
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plaint that both the defendants repaired 
the tank and the decision of the Judge 
that defendant 1 is not liable for damages 
and that the sale by the Court of Wards 
is not binding on him, no damages 
can be awarded against defendant 2, or 
the further argument that the Court of 
Wards when they sold the property could 
not have entered into any covenant the 
effect of which would be to throw a 
personal liability on the zamindar and 
prevent him from using the tank as an 
irrigation tank. 

I would reverse the decree of the Sub¬ 
ordinate Judge and dismiss the plaintiff’s 
suit with costs of defendant 2 throughout. 
The memorandum of objections is also 
dismissed with costs. It is unnecessary 
in this case to decide anything as to the. 
rights of the parties should the bund be 
further raised. 

Reilly, J. —It is admitted that the 
Padmanabha Sagaram was constructed 
not later than 1813, at a time when the 
present Pata Tekkali and Nandigam 
Estate/s were parts of one estate, the 
original Tekkali Estate, and that, as the 
bund was then constructed, the watei in 
the tank when full covered considerable 
areas in several villages, including Mal- 
lividu and Khallada, with which we are 
concerned in this case. It is also ad¬ 
mitted .that a very serious breach was 
made in the tank bund by a flood in 1878 
and that breach was never completely 
and thoroughly repaired until 1913. The 
allegation that in the repairs of 1913 the 
original height of the weir was raised 
has been given up. Indeed the Commis¬ 
sioner’s reports and plan disprove it. It 
is clear therefore that no more land has 
been submerged in consequence of the 
repairs of 1913 than was submerged by 
the tank as originally constructed. The 
plaintiff’s land in Mallividu and Khallada, 

60 far as it has been submerged in con¬ 
sequence of the repairs of 1913, is within 
the original tank bed. The plaintiff in 
1899 bought the Mallividu and Khallada 
villages from the Nandigam Estate, and 
included in his purchase part of the 
tank bed, though that part was not being 
submerged at that time in consequence of 
the breach of the tank-bund. 

Mr. Jagannada Das for defendant 2, 
the Zamindar of Nandigam, in one part 
of his argument tried to persuade us that, 
when Nandigam sold the two villages to 
the plaintiff, an easement to submerge 


Raja of Vizianagaram (Reilly, J.) 1931 

the parts of them within the tank bed 
was implicitly reserved to Nandigam by 
Cls. (c) and (d), S. 13, Easements Aot. I 
have no doubt that neither of those 
clauses can apply to that sale. The right 
of submersion could not be an easement 
of necessity under Cl. (c) in such circum¬ 
stances ; and it may be remarked that 
for 35 years, from 1878 to 1913, the 
Zamindar of Nandigam enjoyed his estate 
without the benefit of it. Nor could the 
right come within Cl. (d) as necessary for 
the enjoyment of the Nandigam Estate 
as it was enjoyed at the time of the sale 
in 1899, when the bund -has been breached 
for 21 years. These contentions are in 
no way essential for this appeal : but 
they appear to have been put forward 
because Nandigam is anxious for some 
reason to succeed in this appeal without, 
if possible, winning a victory for Pata 
Tekkali also. 

Those two eatates were formed by par¬ 
tition of the Tekkali Estate in 1864. That 
was more than 30 years after the tank 
was constructed. It is admitted that the 
water of the tank has been used for vil¬ 
lages of both estates since the partition 
and was intended under the partition so 
to be used. The learned Subordinate 
Judge in his judgment has made incon¬ 
sistent statements about the ownership 
of the tank since the partition. In para. 

25 he says that : 

“ there is absolutely no evidence to 3how that 
the Tekkali Estate has any right as owner or 
joint owner to any portion of the Padmanabha. 
Sagaram tank bed.*' 

But in the previous paragraph he has 
recorded a finding that "the tank belongs 
to defendants 1 and 2” and has described 
them as the "owners thereof.” No means 
of reconciling these statements has been 
suggested to us. But it is admitted that 
the bund of the tank and the part of the 
waterspread nearest to the bund a very 
considerable area were left common to 
the two estates at the partition. In the 
plaint it is alleged that the Zamindars 
of Pata Tekkali and Nandigam abandoned 
the tank in 1878 and that they restored 
the bund in 1913, and it is pleaded that 
the tank-bed was restricted at the time 
of the plaintiff’s purchase in 1899. De¬ 
fendant 1, in his written statement defini¬ 
tely asserted that the tank belonged to 
both defendants. Defendant 2 said noth¬ 
ing on this point in his written state¬ 
ment. On the pleadings it is clear that 
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all parties proceeded on the basis that 
the tank bund and the lower part of the 
tank bed, whatever its present extent 
might be, was owned in common by the 
two defendants. There is no reason to 
suppose that that is not still the posi¬ 
tion. In the latter part of his argument 
Mr. Jagannadha Das said that he ad¬ 
mitted this “for the purpose of this case”. 
It is not necessary to consider now whe¬ 
ther anything is gained for Nandigara by 
putting the admission in that guarded 
way, as at any rate it agrees with the 
pleadings of both the plaintiff and defen¬ 
dant 1 and leaves no dispute on the ques¬ 
tion in this case. 

The position therefore is that at the 
partition of 1864 the tank bund and a 
considerable part of the bed of the tank 
were kept common to the two estates, 
and of the rest of the original Tekkali 
Estate, some villages were allotted to 
Pata Tekkali and others, including Mal- 
lividu and Khallada, which embraced 
part of the bed of the tank the upper part 
which would not be submerged except 
when the tank was full or nearly full, 
were allotted to Nandigam. That being 
so, the important question appears to me 
to be whether at the partition of 1864 
any right to submerge that upper part of 
the tank bed in Mallividu and Khallada 
was reserved, by way of easement in 
favour of Pata Tekkali and Nandigam, 
the tenants-in-common of the bund of 
the tank and the lower part of its bed. 
If such an easement was then reserved, 
it could not be affected by the sale of 
Mallividu and Khallada to the plaintiff 
by Nandigam and, unless it has been 
lost, it still subsists in favour of Pata 
Tekkali and Nandigam. 

Such an easement would be a continuous 
one in the technical sense and also an 
apparent one, as its extent could be 
calculated easily from the height of the 
weir by a competent person. It would 
also have been necessary for the enjoy¬ 
ment of the tank bund and the lower 
part of the tank bed as they were en¬ 
joyed at the time of the partition. If 
the partition has been a simple one, by 
the terms of which Mallividu and Khal¬ 
lada, fell to the Nandigam Estate and 
the tank bund and the lower part of the 
tank bed to Pata Tekkali, there is no 
doubt that such an easement would have 
been created by the partition in favour 
cf Pata Tekkali. That is the principle 


of S. 13 (f), Easements Act ; and, though 
that Act was not in force in 1864, the 
time of the partition the Act made no 
change in the law in that respect : see- 
Pearson v. Spencer (6), Allen v. Taylor 
(7), Phillips v. Low (8), Nicholas v. 
Nicholas (9) and Purshotam Sakharam v. 
Durgoji Tukaram (10). Authorities in¬ 
deed are hardly required on that point, 
as in such a partition each party is in 
turn a grantee, and tho ordinary rule 
applies that such an easement goos by 
implication with the grant. Here the 
position is not so simple, as though 
Nandigam was grantee in the case 
of Mallividu, Khallada and other vil¬ 
lages and Pata Tekkali was granted in 
respect of another set of villages, both 
the grantors, Pata Tekkali and Nandigam 
retained the tank-bund and the lower 
part of the tank bed in common. So far 
as Mallividu and Khallada were con¬ 
cerned, Nandigam was grantee and Pata 
Tekkali was grantor, but both grantor 
and grantee retained the tank bund and 
the lower part of the tank bed. Did that 
transaction create an easement in favour 
of Nandigam and Pata Tekkali over the 
part of the tank bed within the limits of 
Mallividu and Khallada ? Unfortu¬ 
nately the partition deed has not been 
produced. But we know that for 14 years 
after the partition until the breach was 
made in 1878 —the part of the tank bed 
within the limits of Mallividu and Khal¬ 
lada was submerged whenever the tank 
was full. 

We also know that the water of 
the tank was required, and is still re¬ 
quired, for villages below the tank both 
in Nandigam and in Pata Tekkali. Nandi¬ 
gam is as much interested now, and was 
as much interested at the time of the 
partition, in the right to submerge parts 
of Mallividu and Khallada as Pata Tek¬ 
kali. In the circumstances it appears 
from the very nature of the transaction, 
by -which, while the rest of the original 
Tekkali Estate was divided, this tank 
bund and the lower part of the tank bed 
were reserved to be held in common, that 
the intention of the parties must have 
been to preserve in the interests of both 
the right to submerge the upper part of 
(6J3J3&S. 7C1. 

(7) [18911 1G Ch. D. 355=50 L.J. Ch. 178. 

(8) [1892] 1 Ch. 47=61 L.J. Ch. 44=05 L.T. 

552. 

(9) [1900] SI L.T. 811. 

(10) 11680] 14 Bom. 452, 
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tho tank bed in Mallividu and Khallada 
whenever there was a full supply to the 
tank. This is not a case of setting up 
an implied reservation in favour of 
the grantors against the doctrine of 
1 Yhceldon v. Burrows (3). It is rather 
on examination something implied in 
favour of the grantees. Nandigam and 
Pata Tokkali granted to each other their 
rights in certain villages below the tank 
which were then irrigated by the tank. 
That implied in favour of each grantee 
the right to water from the tank for 
irrigating tho villages below the tank 
which fell to his share, and that right 
could not be enjoyed to the extent it was 
then enjoyed unless the grantors to¬ 
gether retained tho right to submerge the 
parts of Mallividu and Khallada which 
were within the tank bed. By the very 
nature of the transaction therefore the 
grant of Pata Tekkali’s interest in Malli¬ 
vidu and Khallada to Nandigam was sub¬ 
ject to that easement being created in 
favour of both Nandigam and Pata let- 

ledi li 

Vf that is thejright view of the transac- 

tion-and so it appears to me-the rest 

of the case is simple. Nandigam could 
not affect that easement by the sale to 
the plaintiff in 1899. Nor is the con¬ 
tinuance of the easement affected by the 
.fact that it was not used from 1873 to 
1913, while tho tank bund was breached. 
Under S. 47, Easements Act, nonuser 
does not extinguish a continuous easement 
until it has lasted for 20 years from the 
day on which enjoyment was obstructed 
by the servient owner or made impossi¬ 
ble by the dominant owner. It is not 
suggested that Nandigam of Tekkali ever 
.did anything to make their enjoyment of 
the easement impossible or that the 
plaintiff ever obstructed their enjoyment. 
■On the contrary the plaintiff did not 
even bring this suit until ten years after 
tho breach had been closed and use of 
the easement had begun again. I agree 
that the plaintiff can get no relief in this 
suit. It was represented to us at one stage 
for the plaintiff that if the submersion of 
land in’Mallividu were allowed to con¬ 
tinue he would be very hardly used as he 
had bought that village at a high price 
believing the land submerged to be cul¬ 
tivable. We could not decide the case 
on any suoh consideration. But it is 
satisfactory to know that there is no 
basis for the plaintiff’s supposed griev¬ 


ance. As he bought 5 villages, inclu¬ 
ding Mallividu and Khallada, in auction 
for a lump sum we do not know what he 
paid for Mallividu. But the sale notifi¬ 
cation shows that of the whole village 
only a small fraction was represented 
to bo cultivable land, and the explana¬ 
tion of that no doubt is that a large part 
of tho village was, as anyone could as¬ 
certain, liable to submersion if the tank 
bund was repaired. 

I agree that this appeal should be al¬ 
lowed and the suit dismissed with costs 
of defendant 2 in both Courts and that 
the memorandum of objections also 
should be dismissed with costs. Defen¬ 
dant 1 has not appealed against the order 
that he should bear his own costs in the 

Subordinate Judges Court. 

r.R.S./p.N. Appeal allowed. 
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Jackson, J. 

N. Seshagiri Ayyar — Hainti.T Appel¬ 


ant. 


v. 


T. N. Ramachandra Ayyar and others 
—Defendants—Respondents. 

Second Appeal No. 107 of 1928, Deoi¬ 
led on 27th October 1930, against decree 
)f Dist. Judge, Chingleput, in A. S. 
N T o. 335 of 1926. 

(a) Civil P. C. (1908), S. 64-Attachmenl 
:annot avoid previous transfer. 

The effect of an attachment is to prevent any 
subsequent transfer but its effect would not be 
o avoid a previous trausfer. [P 571 C1J 

A attached a certain debt due from /> to ce- 
endauts 1 and 2. N also attached the same 
lebt and he sad justed his claim arranging that 
tho debt of the garnishoe (13) should be made 
aver to him a day befcre A’s attachment took 

: that A had no right to interfere with 
the transaction before his attachment was effec¬ 
tive : 41 Mad. 849, Ref. W 5,1 C lj 

(b) Civil P. C. (1908), S. 73-Scope. 

Potential decree-holders have no right to 

rateable distribution ( obiterj. 

(c) Civil P. C. (1908), O. 21 , R. 46-Exe¬ 
cuting Court need not determine if debt at¬ 
tached is really due. 

It is not the business of the executing Louri 
to determine whether the debt attached is re- 

illy duo : A. I. R. 1920 Rang. 175, Ref. 

[P 571 C 1J 

(d) Civil P. C. (1908), S. 64—Scope. 

Section G4 avoids transfers contrary to, not 

luring tho continuance of, the attachment. 

[P 571 C 1J 

P. S. Narayanasuavii Ayyar for Ap¬ 
pellant. 

K. S. ICrishnaswami Iyengar— for Res¬ 
pondents. 
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Judgment.—Tho appellant as rocei- 
•ver in a certain suit attached a debt due 
from tho garnishee, defendant 3, to de¬ 
fendants 1 and 2. In another suit one 
Nemasah had attached the same debt, 
and ho adjusted his claim, arranging 
that the debt of the garnishee should be 
made over to himself a day before tho 
appellant’s attachment took effect. Of 
course Nemasah was not in any way- 
debarred from making a private transfer 
by his own attachment. S. 64, Civil 
IkC., avoids transfers contrary to. not 
during tho continuance of, tho attach¬ 
ment. Nor can it he argued that tho 
appellant had any right to interfere with 
the transaction before his attachment 
was effective. lie may have been a 
'potential decree-holder, hut potential 
.decree-holders have no right to rateable 
distribution. Tho appellant’s claim can 
only be based on tho circumstance that 
the garnishee objected to his interim 
attachment, and it was made absolute: 
aide Lx. C. This objection was under 
O. 21, R. 58; and R. G3 will also apply, 
a3 settled in Mallikarjuna Prasada 
Nayudu v. Virayya (1). Subject to the 
result of a suit the order is conclusive. 
.But the order can hardly bo said to be 
[conclusive of tho garnishee's rights. It 
has been hold that it is not tho business 
of the Court to determine in these at¬ 
tachment proceedings whether the debts 
lare really duo. Ma Saw Yin v. Hoc.kto 
(2), and in tho present oase it is quito 
clear as pointed out by the District Mun- 
sif, that the Court never determined that 
question, or indeed heard tho garnishee 
on the matter. All that it did was to 
attach the debt at its face value, and the 
eiiect of that attachment would he to 
.prevent any subsequent transfer; but its 
effect would not he to avoid a previous 
transfer. 

^ m ay observe that if the decision in 
Mallikarjuna Prasada Nayudu v. Viray - 
?/MD be read in the light of Arana- 

v. Periasivami Servai (3). 
Wallis, C. J., does not seem quite satis- 
.od that the phrase “an objection made 
to tho attachment of property attached 
in execution of a decree” covers an ob¬ 
jection made to an attachment of pro- 

(1) [1918] 41 Mad. 849=47 I. C. 1000 (F. U ) 

<2) A. I. R. 1920 Rang. 175=97 I. C. 247=4 
Rang. 100. 

D) A. I. R. 1921 Mad. 103=70 I. C. 439=44 
Mad. 902 (F. FA 
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party before judgment; beciuso in the 
latter caso lie holds that it cannot be 
laid down generally that property 
attached before judgment is attached “in 
oxecution of a decree" within the mean¬ 
ing of Art. 11, Lim. Act. How then could 
it be within the meaning of O. 21, R. 58; 
for precisely 11 le same term is used “pro¬ 
perty attached in execution of a decree A’ 
Considering that the Civil Procedure 
C ode and the Limitation Act are in¬ 
variably regarded as in pari materia, it 
would he very hard to reconcile the two 
cases in Mallikarjuna Prasada Nayudu 
v. I iraitya (l) and Arnnachalam Chetti/ 
v. Periasivami Servai (3). And the pre¬ 
sent case seems to afford a good example 
of the danger of applying R. 63 with all 
its implications to objections against 
attachments before judgment. How¬ 
ever that is obiter. In this caso, as 
shown above, I seo no reason to differ 
from tho lower appellate Court that tho 
claim of tho garnishee was not concluded 
by tho order on the appellant’s pet ition 
for attachment. 

Tho appeal is dismissed with costs. 

I’.R.s./r.k. Appeal dismissed. 
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Hamms am, J. 

(Chen a Veena) Chidambaram Chet liar 
and others —Appellants. 

v. 

Chokkalingam Naickan and others — 
Respondents. 

Second Appeal No. 824 of 1921. Deci¬ 
ded on 16th December 1930, against do- 
cree of District Judge, Ramnad, in A. S. 
No. 38 of 1920. 

(a) Madras Estates Lands Act (1908), 
S-.26 S. 26 is not retrospective —Pre-' 

mium, loan or valuable consideration ” ex¬ 
plained. 

Clause 1 , S. 20, is not retrospective in its 
operation though certain sections of the Act are 
clearly retrospective. [p 573 q •>] 

1 he premium, loan or other valuahlo con¬ 
sideration must be something other than tho 
rent reservod by the lease and tho ront itself 
cin not be regarded as such valual le considera¬ 
tion on the ground that nothing was being de¬ 
rived from the land previously. [P 573 C 1] 

(b) Madras Estates Land Act (1308), 

S. 26—“ Period ”—Meaning explained. 

The word “ period ” refers to a section of 
time and cannot cover a case of perpotuitv ; 53 
I.C, 575 and 31 I.C, 134, R<f. [P 574 C 1 ] 

Advocate-General and V. Narayana 
Ayi/ar —for Appellants. 

K. Rajah Ayyar and S. Ramanuja- 
chart — for Respondents.. 
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Judgment. — This second appeal 
which comes on for hearing in 1930 on 
account of deaths of various parties 
arises out of a suit filed in 1915, the 
plaint itself being filed on 19th August 
1914. The plaintiff got a decree in 
November 1915. There was an appeal 
and the District Judge dismissed the ap¬ 
peal in 1917. There was a second appeal 
to the High Court, No. 1801 of 1917. The 
High Court reversed the decrees and re¬ 
manded the case for fresh disposal ac¬ 
cording to law. The Special Deputy 
Collector passed his fresh decree in De¬ 
cember 1919 and the District Judge’s 
decree was in February 1924. The suit 
was filed by a Nattukottai Chettiar to 
recover rent in respect of the suit land. 
He claims the rent at the normal rate 
which lands of similar quality would be 
liable to pay. But the defendant resists 
this claim on account of certain prior 
transactions and he says he is liable to 
pay rent only at-the rate of Rs. 6 per 
c’nei. For the purpose of understanding 
the defendant’s plea we have now to 
look at the earlier transactions relating 

to the suit land. . . 

The village of Surakulam in which the 

suit land is situate and other villages 
were leased for a period of 30 years, 
that is from fasli 1292 to fasli 1321 by 
the then Zemindar of Sivaganga to 
one Alagirisami Tevar : Ex. E. There 
is a clause in the lease deed providing 
that so far as the waste lands in the 
village are concerned the lessee might 
give cowles in any manner he pleases 
only during the period of the lease and 
after the termination of the period erf 
the lease they will be liable to half 
waram. This obviously means that he 
might enter into any contract of lease 
he likes in respect of such land provided 
the cowle is only for the period of the 
lease. After the expiration of the lease 
the land will be liable to half waram. 
In 1886 Alagirisami Tevar made a per¬ 
manent lease of the suit land to the de¬ 
fendant. The cowle is Ex. 1 and the 
muchalika executed by the defendant is 
Ex. F. This lease is a permanent lease 
according to which a rent of Rs. 25-1-7 
was fixed including road cess. This 
works out at Rs. 6 a chei. The lands were 
admittedly waste lands at the time. 
Prima facie Alagirisami Tevar had no 
right in 1886 to give a lease for a period 
extending beyond the period of his lease 


of 1882. But afterwards in March 1887 
he obtained a perpetual lease of the 
village. 

Some time later, all his rights in the 
village were sold in execution of a decree 
and purchased by the present plaintiff 
on 27th April 1900. The present plain¬ 
tiff after waiting up to the end of fasli 
1322, that is, up to the transaction of 
the period of 30 years from the date of 
the first lease, Ex. E, demanded of the 
defendant to pay him the proper rent to 
which the land is liable and on the de¬ 


fendants’ refusal filed the present suit. 
On the former occasion the only points 
taken were: (l) whether the relationship 
of landlord and tenant subsists between 
the parties and (2) whether the rent 
claimed is fair and reasonable and as I 
have already said, the plaintiff got a 
decree in the Courts below. In second 
appeal the High Court was of opinion 
that the lease of 1886 was a permanent 
lease, differing in this respect from the 
Courts below and framed certain new is¬ 
sues which are as follows : 

(1) Whether the plaintiff (Mappilaflami Te¬ 
var) rftade any representation as stated in 
para. 7 of the written statement : 

(2) Whether the defendant was aware that 
Kulandaisami had only a limited estate. 

(3) Under what circumstances and why a fa¬ 
vourable rate of rent was fixed in Ex. 1. 

(4) Whether by the operation of S. 26, Es¬ 
tates Land Act or by the principle of estoppel 
enunciated by S. 43, T. P. Act, the plaintiff is , 
precluded from reverting to waram. 

The Deputy Collector found on the 
new first issue that Alagirisami Tevai 
made no representation to the defen¬ 
dant. On issue 2 he found that the 
defendant knew that Alagirisami had 
only a 30 years’ cowle. On issue 3 he 
found that the reason for fixing a 
low rate of rent was that the lands were 
waste at the time. On issue 4 he 
found that the contract was not for a 
loan or a premium or other valuable 
consideration within the meaning of 

S. 26, Estates Land Act. He also found 
that ’s. 43. T. P. Act, does not apply. 
He therefore gave a decree to the plain¬ 
tiff. On appeal the District Judge 
agreed with the Deputy Collector’s find- 
ing on the first three issues, but on is¬ 
sue 4 he found that there was considera¬ 
tion for the permanent lease. He says : 

“ The consideration for the permanent cowle 
was the fixing of rent at Rs, 6 a chei for a an 
which until then was producing no income ‘ 
all for a long period. The fixing . o£ . 
was in the circumstances a sufficient \a 
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consideration within the meaning of S. 26, 
Estates Land Act, and I am unable to agree 
with the lower Court that there was no consi¬ 
deration for the permanent cowle to the defen¬ 
dant,” 

In the result he allowed the defen¬ 
dant’s appeal and decreed rent only at 
the rate of Rs. 6 per chei. This second 
appeal has been filed by the plaintiff. 

The first point argued before me re¬ 
lates to S. 26, Estates Land Act. The 
section runs thus : 

Where for the purpose of clearing and 
bringing waste land in tho estate into cultiva¬ 
tion or for the purpose of making any perman¬ 
ent improvement or for planting trees on the 
holding, or whore under a contract made prior 
to the commencement of this Act for any pre¬ 
mium, loan or other valuable consideration the 
raiyat has accepted a patta, etc.” 

The section deals with three cases. 
The first case is where a patta is 
granted for the purpose of clearing 
or bringing waste land into cultiva¬ 
tion. The second case is where it 
is granted for making any permanent 
improvements or for planting trees. The 
third case is where it was made for 
any premium, loan or other valuable 
consideration under a contract made 
prior to the commencement of the Act. 
It is the third case that was discussed 
by the Courts below. Now 'so far as 
this is concerned it seems to me that 
the construction of the section by the 
first Court is right and that of the Dis¬ 
trict Judge is erroneous. The section re¬ 
fers to premium, loan or other valuable 
consideration. According to the Dis¬ 
trict Judge the rent fixed in the lease 
deed itself, however low, is some con¬ 
sideration, seeing that nothing was de¬ 
rived from the land prior to the lease; 
but on this reasoning all leases of waste 
lands for a rent, however low it may be, 
would be for consideration though made 
perpetually and would be binding on the 
landlord. It is just to avoid this that 
the legislature has enacted S. 26. In¬ 
stead of saying “ all leases of waste 
lands for some rent, however low it may 
be, are binding ” as in Cl. 1 the legisla- 
ture refers to premium, loan or other 
valuable consideration. It seems to me 
that the premium, loan or other valu- 
able consideration must be something 
other than the rent reserved by the lease 
and the rent itself oannot be regarded as 
such valuable consideration on the 
ground that nothing was being derived 
from the land previously. 


I therefore differ from the learned 
District Judge’s conclusion as to the 
construction of S. 26. Mr. Sitarama Rao 
appearing for the respondent then fell 
back on Cl. 1, S. 26, which refers to 
clearing and bringing waste land in the 
estate into cultivation but it seem3 to 
me that Cl. 1, S. 26, is not retrospective 
in its operation. Apart from the general 
principle that no Act can be retrospec¬ 
tive unless the intention is very clear, 
the Estates Land Act, itself makes such 
intention abundantly clear in many of 
its sections. tor instance, in S. 6 the 
words “ now in possession ” show that 
it is intended to be retrospective as held 
by * a Full Bench. Again in S. 26 
itself Cl. 3 uses the words “ made 
prior to the commencement of this Act.” 
If Cl. 1 was also intended to be retros¬ 
pective, it might have used similar lan¬ 
guage. It is not a reply to this argu¬ 
ment to say that the object of Cl. 1 is 
that it is intended to apply to leases 
both before and after the Act. If so, it 
would have expressly said so. For in¬ 
stance in S. 3 (7) in the definition of old 
waste in sub-Cl. (i) we have 

“ such period being either after or partly before 
and partly after the passing of the Act or with¬ 
in 20 years before the passing of this Act.” 

In Cl. (ii) we have the words “ after 
the passing of this Aot.’^ Again in S. 8, 
Ols. (i) and (ii) we have 11 whenever be- 
fore or after the commencement of this 
Act, etc.” I think it is clear that if 
Cl. 1, S. 26, was intended to apply to 
leases before the passing of this Act, it 
would have expressly said so. Prima 
facie the section speaks from the date of 
the enactment and it refers to cases of 
pattas granted for the purposes of clear¬ 
ing and bringing waste lands into culti. 
vation only after it. In 1886 the law 
bearing upon this Question, namely, how 
far leases for a low rate granted by a 
landholder should bind his successor was 
contained in S. 11, Rent Recovery Act. 
Under that section leases granted by a 
landholder are binding on the successor 
only if granted bona fide. Now, as I 
have already mentioned, under Ex. E, 
the lessee was prohibited from giving 
cowles of waste lands except for the pe¬ 
riod of his lease and any permanent lease 
granted by him in contravention of this 
provision of this lease cannot be regar¬ 
ded as bona fide. I am therefore of opi¬ 
nion that neither Cl. 3, S. 26, Estates 
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Land Act, nor S. 11, Bent Recovery Act 
can help the respondent, and as both the 
lower Courts have found that the neces¬ 
sary facts for the application of S. 43, 
T. P. Act, do nob exist in this case, that 
section too does nob help the respondent 
according to the view uniformly held by 
the Madras High Court : see Krishnam- 
achariar v. Tiruvenkatacliariar (l). 

In this view it is unnecessary to con¬ 
sider the further point raised by the 
learned advocate for the appellant, viz., 
that S. 20 only applies to leases for cer¬ 
tain periods and not perpetual leases. 

I think there is a good deal to be said in 
favour of this contention. I think the 
word “ period ” refers to a section of 
time and cannot cover a case of perpe¬ 
tuity. Cl. 2 makes this stronger. It re¬ 
fers to the expiration of the period for 
which such a low rent is payable. I am 
therefore inclined to uphold this conten¬ 
tion also. The case in Ramon Nair v. 
Kunhi Kolandan Mudaliar (2), cannot 
help the respondent. The decision 
simply refers to forfeiture of the term 
contracted for whether there is a speci¬ 
fic period or a perpetual term. In that 
case the Judge had not to construe 
the word “ period ” in any enactment. 

Mr. Sitarama Rao raises two other 
questions: (l) that even if S. 43, T. P. 
Act, does not help his client, S. 109 pf 
the Act helps him. This point was never 
raised before and it is unfair to allow a 
new question to be raised at the end of 
1G years of litigation. But apart from 
this the chapter on leases in the Trans¬ 
fer of Property Act, does not apply to 
agricultural leases. 

Another point raised by him is based 
upon the proviso to S. 52 (3), Estates 
Land Act. Apart from the obvious unfair¬ 
ness of allowing a new point like this, at 
the end of 16 years of litigation there is 
another reason why this contention 
should be disallowed. If the point was 
raised in 1915, the plaintiff might have 
cured it by taking proper steps imme¬ 
diately. I therefore disallow both the 
new points raised for the first time.. 

The result is, the second appeal is al¬ 
lowed and the Deputy Collector’s judg¬ 
ment restored with costs here and in the 

lower appellate Court. 

p.R.S./B.V. Appeal alleived. 


(1) [1920] 59 I. C. 275. 

(2) [1915] 31 I. 0. 164. 
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CURGENVEN AND CORNISH, JJ. 

(Sri) Iswarananda Bharathi Swami of 
Ednir Mutt —Plaintiff—Appellant. > 

v. 

Board of Commissioners for Hindu 
Religious Endowments, Madras — Defen¬ 
dant—Respondent. 

Appeal No. 168 of 1930, Decided on 
4th March 1931, against decree of Dist. 
Judge, South Kanara, in 0. S. No. 4 of 
1929. 

Madras Hindu Religious Endowments Act 
(1927], S. 84 (2) — Person aggrieved by Re¬ 
ligious Endowments Board’s decision under 
S. 84 (1) is debarred by S. 84 ( 2 ) from pro¬ 
ceeding by suit. 

When by au act of the legislature powers are 
given to anv person for a public purpose from 
which au individual may receive iniurj*, if the 
mode of redressing the injury is pointed out by 
the statute, the jurisdiction of the ordinary 
Courts is ousted, and, in the case of injury, fhe 
party cannot proceed by suit. S. 84 (2) there¬ 
fore debars a person aggrieved by the decision 
of the Religious Endowments Board under 
S. 81 fl), from proceeding by a suit : 12 Ma l. 
105; 3G Mad. 120; 31 Iiom. G04 and .4. I. R. 
1922 Cal. 4, Rel. on.; (Other cases referred). 

[P 575 G 2] 

^ S. Srinivasa Iyengar and B. Sitarama 
Rao —for Appellant. 

P. Venkataramana Rao —for Endow¬ 
ments Board. 

Cornish, J.~The plaintiff sued for a 
declaration that the building in which 
he resides and in which the worship of 
the deity, Sri Gopalakrishna Devaru, is 

performed, though it is popularly called 

the Ednir Mutt, is not an institution to 
which the Madras Religious Endowments 
Act 2 of 1927, applies. The plaint was 
filed on 17th April 1928. The defendant, 
the Religious Endowments Board, bad 
by its order dated 27th April 1927, after 
giving notice to the plaintiff and holding 
an inquiry, decided that the institution 
was a mutt within the Hindu Religious 
Endowments Act. This order of the 
Board, as appears from para. 6 of the 
plaint, is the cause of action on which 
the plaintiff founds his suit. The learned 
District Judge has held that the suit is 
barred by S. 84 (2) of the Act and has 
dismissed it and we think that he was 
right. 

A mutt as defined by the Act, S. 9 (7y, 

means : , TT . - 

“an institution for the promotion of the Hindu 
religion presided over by a person whose duty 
is to engage himself in spiritual service °* 
exercises or claims to exercise spiritual tea - 
ship over a body of disciples, and succession 
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whose office devolves in accordance with the 
directions of the founder of the institution or 
is regulated by usage; and includes places of 
freligious worship other than a temple or places 
of religious instruction which are appurtenant 
to such institutions.” 

Section 84 as it stood at the date of 
the Board’s order (it has since been 
amended) provided (l): 

"If any dispute arises as to whether a mutt . 

.is one to which this Act applies . . 

.such dispute shill be decided by 

the Board. (2) A trustee affected by a decision 
under sub S. ( 1 ) may within one year apply 
to the Court to modify or set aside such decision 
but, subject to the result of such application, 
the order of the Board shall be final.” 

There is no doubt that a dispute had 
arisen between the plaintiff on one side 
who maintained that the institution was 
his private property, and the Board on 
the other which claimed that the insti¬ 
tution was a mutt within the definition 
of the Act. The Board was therefore 
competent to decide the dispute under 
S. 84 (1) of the Act : see Vythilinga 
Pandara Scmucidhi v. Sad&siva Ay yen* 

(1) . The argument was directed to show¬ 
ing that the Court’s jurisdiction to en¬ 
tertain this suit is not ousted by S, 84 

(2) . A number of cases have been cited 
in support of the proposition that an 
enactment providing that the decision of • 
a special tribunal upon a particular 
matter shall be final does not import a 
total exclusion of the Court’s jurisdiction 
over the matter. Thus, a determination 
or order which is in excess of the juris¬ 
diction conferred upon the tribunal 
would be liable to be sot aside by suit 
or by the Court in the exercise of its 


Shankar v. The Municipal Corporation of 
Bombay (7) and Valli Animal v. The 
Corporation of Madras (8). 

But the well-established principle is 
that when by an act of the legislature 
powers are given to any person for a 
public purpose from which an individual 
may receive injury, if the mode of re¬ 
dressing the injury is pointed out by the 
statute, the jurisdiction of the ordinary 
Couits is ousted, and, in the case of 
injury, the party cannot proceed by suit:' 
s eo Ramachandra v. Secy, of State (9), 
Sailesh Chandra Sarkar v. Sir Bejoy 
Chand Mahatap (10), Bhai Shankar y. 
The Municipal Corporation of Bombay 
(7) and Nataraja Mudaliarv. Municipal 
Council of Mayavaram (4). The mode of- 
redress open to the plaintiff in respect' 
of the interference with his rights by the! 
Board’s order is definitely provided by 
S. 84 (2) of the Act, viz., an application 
to the District Court. In our opinion 
therefore it is not open to him to seek 
redress by means of this suit. His appeal 
is accordingly dismissed with costs. 

_P.R. S./s .N. Appeal dismissed. 

• ( 'i) £1907J 31 Bom. G04=9 Bom. L. R. 117 . 

(S> [1915 33 Mad. 41=16 1. C. 971. 

(9) [1839] 12 Mad. 105. 

(10) A. I. R. 1922 C.il. 4=65 I. C. 711. 
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Ayyangar, JJ. 

Sankappa Rai and others —Defendants 
—Appellants. 

v. 


powers of revision, as the case might be 
see Secy, of State v. F'ahamiddanniss> 
Beyarn (2), Matanyini Debi v. Giris, 
Chunder Chonydar (3), Nataraja Muda 
liar v. Municipal Council of Mayava 
rain (4) and Parthasarathi Naidu \ 
Koteswara Rao (5). And the jurisdictioi 
of the Court will not be ousted unless i 
is expressly or impliedly excluded by th 
enactment creating the special tribunal 
Stevens v. Choivn (6) at p. 904, Bha 

(1) 1272=112 I. O. 589^ 

/ v r 4. 1085. 

[ (ic ] ). 17 °* 1, 500=17 l - A - 10=5 bar. 39 

(3) [1903] 30 Cal. G19=7 C.W w 433 

( 4 ) [1913] 36 Mad. 120=12 R O 311 ■ 

(5) A. L. R. 1924 Mad. 561 = 78 1 G OS _a r 

Mad. 3G9 (F.B.). ’ U 98 ~ 

(0) [1901] 1 Ch. 894=70 L.J.Ch. 571=81 L T 

R G M3 9 W ’ R * 400=05 J ’ ^0=iVt L 


Keraya Pujary and others — Plaintiffs 
—Respondents. 

Appeal No. 266 of 1925, Decided on 
2ith November 1930, against decree of 
Sub-Judge, South Kanara, D/- 7th Novem¬ 
ber 1924. 

Evidence Act (1872), S. 33-Proceeding 

in Court not having pecuniary jurisdiction is 
not judicial proceeding—Evidence taken in 
such proceeding cannot be used in retrial. 

A proceeding before a Judge or Magistrate 
who has no pecuniary jurisdiction is not a judi¬ 
cial proceeding and the evidence of a witness 
given in such a proceeding cannot be used under 
S. 33 on a retrial before a competent Court: * 
3 Mad. 46; A. I. R. 1926 Lah. 532 and 38 Cal. 
639, Rel. on; 8 I. C. 545, Diss from. [P 577 C 1] 

K. Y. Adiya —for Appellants. 

B. Sitarama Rao and K. Srinivasa 
Rao —for Respondents. 

Judgment. —The suit out of which 
this appeal arises relates to the property 
of a family of Biliavars of the South 
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'Kanara District who follow the Aliya- 
santana law. It was originally filed by 
plaintiffs 1 to 12, alleging themselves to 
'be members of the family, against 42 
other members of the family (defendants 
2 to 43) and a mortgagee (defendant l) 
for a declaration that two mortgage bonds 
executed by various members of the 
•family were not valid and binding upon 
the family property. The defendants 
denied that these plaintiffs were in fact 
members of their family and an issue 
upon this point was raised. During the 
trial of the suit supplemental plaintiffs 
13 to 19 were added, possibly to prevent 
an adverse finding upon this issue from 
involving the suit’s dismissal, there being 
<no question that these supplemental 
plaintiffs belong to the defendant’s 
family. The learned Subordinate Judge 
has found that plaintiffs 1 to 12 are in 
fact members of the family and further 
that the suit mortgage bonds are invalid 
as against the property, but he gives 
defendant 1, the mortgagee, a charge on 
that property to the extent of Rs. 700 in 
respect of a binding liability to that ^ 
amount. The appeal is preferred by de- 
fendant 1, a member of the defendants 
family to whom defendant 1 hasi ^ a “ s ' 
ferred his rights, and it is contested by 

plaintiffs 1 to 11* _ . ... , 

We propose first to deal with the 

question of disputed re ationsh.p. The 

.contentions of plaintiffs 1 to 12 ara ,llus- 

trated by the family tree attached to the 
plaint. From this it will be seen that 
plaintiffs 1 to 11 claim descent from one 
Dere, daughter of one Sankaru who was 
a granddaughter of another Sankaru, the 
.common ancestor, the defendants and a 
large number of others being shown as 
descended from junior branches deriving 
.from the same original source. Plaintiff 
12 claims a desoent quite separate from 
'that of the remainder. She will be found 
.entered as Chomu, daughter of defendant 
20, Devi, and sister to defendants 26 and 
27, Karia and Dooma. It is necessary 
-therefore to consider the claims of plain¬ 
tiffs 1 to 11 and of plaintiff 12 sepa¬ 
rately, but there is one piece of evidenoe 
oommon to both, the admissibility of 
which may be decided at once. The trial 
of the suit was begun before the District 
Munsif of Kasargod and defendant 20 
was examined as D. W. 1. In the 
• course of her deposition she made certain 
^statements in regard to the relationship 


of these plaintiffs which the lower Court 
has deemed admissible under S. 33, Evi¬ 
dence Act. After this evidence and sofiae 
other had been taken the Court returned 
the plaint on the ground that the value 
of the subject matter was above its pecu¬ 
niary jurisdiction and it was accordiugly 
filed in the Court of the Subordinate 
Judge from whose decision this appeal 
arises. 

Defendant 20 had died before she could 
be examined again and accordingly her 
deposition was made use of in the manner 
stated. Now S. 33 requires that evidence 
of this character, to be relevant, should 
have been given by a witness in a judi¬ 
cial proceeding, and it is contended before 
us that no proceeding is a judicial pro¬ 
ceeding within the meaning of that 
section if it is conducted by a Court 
which has no jurisdiction to undertake it. 
There can be no doubt in our view that a 
Court which engages in the trial of a 
suit the value of which is beyond it3 
pecuniary jurisdiction is doing something 
which it has no jurisdiction to do ju3t as 
much as if it tried a suit of a nature 
which it was not empowered to try or 
originating in some place to which its 
jurisdiction did not extend. The provi¬ 
sions of S. 11, Suits Valuation Act, with 
regard to pecuniary jurisdiction, and the 
parallel provision in S. 21, Civil P. C., 
with regard to territorial jurisdiction no 
doubt allow exceptions to the rule that 
proceedings without jurisdiction are void 
and of no effect. 

They do not, as has been suggested 
to us, except in the circumstances in 
which they are applicable, give jurisdic¬ 
tion where it would not otherwise be 
enjoyed. If that is the effect of the deci¬ 
sion reported in Raghavachariar v. 
Raghavachariar (l) we are unable to 
agree with it and we do not find that it 
has since been followed or referred to. 

It is not possible in’our view to draw 
any distinction, for the purpose of apply¬ 
ing this section of the Evidence Act, 
between want of jurisdiction of one kind 
and of another, and it seems that a neces¬ 
sary test to discover whether what pur¬ 
ports to be a judicial proceeding is in fact 
one lies in the competence of the judicial 
officer who conducted it. The circum¬ 
stance that before he can verify his in¬ 
competence, he must often try the issue 
of jurisdiction by taking evide nce does 

(1) [1910] 8 I. C. 54 5. 
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not necessarily make even that evidence 
admissible, as taken in a judicial pro¬ 
ceeding, and much less so where, as here, 
the evidence which it is desired to use 
relates not to the question of jurisdiction 
at all but to the merits of the case. On 
the general question of the effect of a 
lack of jurisdiction there is the authority 
of a case in this Court reported in Rami 
I Reddi v. Seshu Reddi (2). It has also 
been held in Buta Singh v. The Crown (3), 
that a proceeding before a Judge or 
Magistrate who has no jurisdiction is not 
|a judicial proceeding and the evidence 
of a witness given in such a proceed¬ 
ing cannot be used under S. 33, 
Evidence Act, on a retrial before a com¬ 
petent Court, the particular kind of juris¬ 
diction involved in that case being terri¬ 
torial. For an expression of the general 
proposition that if a Court has no juris¬ 
diction over the subject-matter of tho 
litigation its proceedings are mere nulli¬ 
ties reference may be made to Raja- 
lakshmee Dassee v. Katyayani Dassee (4). 
Wo mu3t accordingly hold that the con¬ 
tents of the statement, Ex. A, cannot be 
fused in evidence in this case. 

* * * 

.There is not a vestige of legal evi¬ 
dence enabling us to trace the descent of 
plaintiffs 1 to 11 from an ancestor com¬ 
mon to tnemselves and the defendants, 
and we must hold accordingly that their 
<slaim to be members of the family has 
not been established. 

Nor do we find any stronger evidence 
in support of plaintiff 12's claim. The 
llearned Subordinate Judge himself con¬ 
fesses that but for the statement in Ex. A, 
which we have now held to be inadmissi¬ 
ble, he would have decided against this 
plaintiff. We agree with him that the 
error which acceptance of this relation¬ 
ship would require to be found in the 
mortgage bond, Ex. 7, cannot have been 
■intentional and we would add that it is 
most unlikely in an Aliyasantana family 
iihat any doubt should exist as to the 

of any mem ber's mother. Plain¬ 
tiff m refrained from going into the 
witness box where her claims might have 
■been tested by cross-examination. We 
think the evidence clearly insufficient to 


(2) [1881] 3 Mad. 48. 

(3) A. I; R. 1926 Lah. 592=37 I. 0. 752=7 
Lab. 396. 

•(4) [1911] 38 Cal. 639=12 I. 0. 461. 
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show that she is related to the family in 
the manner alleged. 

We turn then to the question of the 
validity and the binding character of the 
suit mortgage bonds. 

* * * 

We have only to add that the supple¬ 
mental plaintiffs have not thought fit to 
contest this appeal; so that, now that 
the original plaintiffs have been non¬ 
suited on the question of relationship, 
there is no one upon the record before us 
qualified to dispute the binding character 
of those mortgages. Apart from that 
circumstance however we are clearly of 
opinion that they are binding upon the 
family property and we must accordingly 
allow the appeal, set aside the decree°of 
the lower Court and direct that the suit 
he dismissed with costs. Plaintiffs 1 to 
11, will pay the costs of defendant 21 in 
this appeal. The memorandum of objec¬ 
tions preferred by the plaintiffs is dis¬ 
missed with costs. 

P.R.S./s.N. Suit dismissed. 
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Anantaicrishna Ay VAR, ,T. 

Gopala Kudva and others —Plaintiffs — 
Appellants. 

v. 

Juvappa Kamathi and another —De¬ 
fendants—Respondents. 

Second Appeal No. 914 of 192G, De¬ 
cided on 29th July 1930, against decree 
of Sub-Judge, South Kanara, in A. S. 
No. 68 of 1925. 

(a) Landlord and Tenant—Suit for eject¬ 
ment—Tenant alleging permanent right of 
occupancy has to prove it—Mere proof of 
jong occupation does not satisfy onus—Rule 
is applicable to South Kanara as well. 

Where in a suit for ejectment by the land¬ 
lord, the defendants allege a defenco that the/ 
have a permanent right of occupancy in the 
laud, the burden of proving that thov have such 
a right is upon the defendants. Mere proof of 
long occupation at a fixed rent does not satisfy 
that onus. The proposition applies to cases 
between landlord and tenant arising in South 
Kanara as elsewhere in the Presidency : A. I. 

It. 1924 P. C. 65, Foil. ; S. A. No. 850 of 1921 
and S. A. No. 4S0 of 1924, [tel. on. ; 23 I. C. 
599 and 30 Mad. 528, not Foil. [P 579 C 1] 

(b) Civil P. C. (1908), S. 100 — Suit for 
ejectment by landlord — Finding whether 
tenant has proved kayamgeni right or not is 
finding of fact—High Court can only inter¬ 
fere where judgment of lower Court is based 
on line of argument unsustainable in law. 

Whether kavamgdni right is proved by the 
tenant or not in a suit for ejectment by the 
landlord is mainly a finding of fact with which 
the High Court has uo jurisdiction ordinarily 
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to interfere in second appeal uuless the judg¬ 
ment of the lower Court discloses any line of 
argument which cannot be sustained in law. 
In case of such error by the lower Court the 
proper course for the High Court is to draw the 
attention of the lower Court to the existing 
state of law and leave him as the appellate 
authority on the facts to come to a conclusion 
on the question concerned. [P 579 C 1, 2] 

(c) Landlord and Tenant—Adverse posses¬ 
sion—Tenant having permissive possession 
cannot by merely denying landlord’s rights 
convert it into adverse possession. 

When a person has become a tenant under a 
landlord, he cannot by merely denying the 
rights of the landlord, convert his possession, 
which was originally permissive into adverse 
possession against tho landlord : A. 1. li. 1924 
P. C. 05 and .4. I. It. 1923 P. C. 205, Foil 

[P 580 C 1] 

h. Silarama Rao —for Appellant. 

M. A. T. Coelho and E. A. Lobo —for 
Bespondents. 

Judgment.—On the allegation that 
the defendants were chalgeni tenants 
under the plaintiff and that the tenure 
had been determined by due notice to 
quit., the plaintiff instituted the original 
suit to recover possession of the land 
with some profits. • Both the lower 
Courts have dismissed the plaintiff s suit. 
Hence, this second appeal has been pre¬ 
ferred by the plaintiff. 

The first point noted by the lower ap¬ 
pellate Court for decision is: Do the 

defendants hold the suit property on 
kayamger.i or chalgeni ?” The finding 
upon»this point is contained in paras. 8 
and 9 of the lower appellate Court’s 
judgment. After noticing that the de¬ 
fendants had been paying only a uniform 
rent of Bs. 18 per annum, that in about 
1902 or 1903 the defendants refused to 
pay increased rent, and that in about 
1912 the defendants informed the plain¬ 
tiff under Ex. O (reply notice) that they 
were holding the properties as kayam¬ 
geni tenants, the lower appellate Court 

proceeded to state as follows : 

“ In these circumstances, it seems to mo that 
a presumption has to bo made in favour of the 
defendants that the tenure is kayamgeni or 
mulgoni : Kittu Kegadthi v. Channamma 
Shetlathi (1) and Raghavacharlu v. Secy, of 
State (2). ” 

The learned counsel for the appellant 
relies upon the observations of their 
Lordships of the Privy Council in Naina - 
pillai Marakayar v. Ramanathan Chet - 
liar (3) that 

“the onus of provin g that they bad a per- 

(1) [1907] 30 Mad. 628. 

(2) C1916] 28 I. 0. 599. 

3) A. I. R. 1924 P. G. 05=82 I. C. 220=51 
I. A. 88=47 Mad. 937. 


manent right of occupancy in lands was upon 
the defendants who alleged it as a defence to a 
suit by their landlord to eject them, and that 
proof of long occupation at a fixed rent did not* 
satisfy that onus* ” 

With reference to the Privy Council 
case quoted before him, this is what the 
learned Subordinate Judge observed : 

“ But that was a case from the Tanjore Dis¬ 
trict, in which the defendants claimed a per¬ 
manent occupancy right. I do not think that 
the said ruling has application to the kayam¬ 
geni or mulgeni tenure, which is special to 
South Kanara. I think this Court is bound by 
the two rulings of the Madras High Court 
quoted above, which have special reference to 
such tenures, so loDg as thoy are not over¬ 
ruled. ” 

The lower appellate Court therefore 
held that the defendants were kayamgeni 
tenants, and dismissed the plaintiff’s 
suit for possession. 

The learned advocate for the appellant 
argued that the learned Subordinate 
Judge evidently thought that the deci¬ 
sions in Kittu Kegadthi v. Channamma 
Shetlathi (l) and Ragliavacharulu v. Secy, 
of Stated) decided a point of principle 
peculiar to the South Kanara District 
only, and that the decision of the Privy 
Council in the case reported in Naina- 
pillai Marakayar v. Ramanathan Chet- 
tiar (3) should not be taken to have any 
application to the South Kanara District, 
as the learned Subordinate Judge ob¬ 
served, “so long as the two Madras 
decisions are not overruled.” The effect 
of the Privy Council decisions in Naina- 
pillai Marakayar v. Ramanathan Chet - 
tiar (3) on the two decisions of this 
Court referred to by the learned Subor¬ 
dinate Judge was pointed out by Krish- 
nan, J., in S. A. No. 850 of 1921. After 
quoting the following passage from the 
judgment of their Lordships of the Privy 
Council in the case reported in Naina - 
pillai Marakayar v. Ramanathan Chet - 
tiar (3), namely : 

“ it cannot now be doubted that when a 
tenant of lands in India, in a suit by his land¬ 
lord to eject him from them, sets up a defence 
that he has a right of permanent tenancy in 
the lands, tho onus of proving that he has such 
right is upon the tenant, ” 

the learned Judge proceeded to ob¬ 
serve as follows : 

“ The question of the burden of proof in such 
cases has been considered by the Privy Council 
in two recent cases. Their Lordships have now 
laid down that where the relationship of land¬ 
lord and tenant is admitted by a tenant, it is 
for the tenant if he sets up a permanent ten¬ 
ancy in his favour to provo that permanent 
tenanoy. Tho old authorities cited by the Dis¬ 
trict Judge cannot therefore be taken to be goo 
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law any longer as regards the question of the 
burden of proof. In this view I cannot accept 
the District Judge’s disposal of the oaso on the 
finding that the landlord has not proved that 
the tenancy of the defendant is under chalgeni 
lease. Ho must consider the whole of the evi¬ 
dence and come to a definite conclusion whe¬ 
ther the defendant has established that his 
tenure is a lcayamgeni tenure. I must call for 
a fresh finding on the evidence on record. ” 

I have therefore a recent pronounce¬ 
ment by a learned Judge of this Court in 
a second appeal from South Kanara that 
the old authorities 

“ cannot therefore bo taken to be good law any 
longer as regards the question of burden of 
proof. ” 

Similar view has also been expressed 
by Reilly, J., in S. A. No. 480 of 1924. 
This is what the learned Judge said : 

l'bo proposition, that in South Kanara thero 
is no presumption against a tenant having per¬ 
manent occupancy right and no burden upon 
him to prove that right if ho sets it up, can 
hardly be maintained aftor the decision of the 
Privy Council in Nainapillai Marakai/ar v. 
Ramanalhan Chettiar (3) which appears to mo 
to bo applicable to South Kanara as to other 
parts of India and has been applied to South 
Kanara in S. A. 850 of 1921. ” 

, It is therefore clear that the most 
irecent decisions of this Court relating to 
ithe South Kanara District have laid down 
Ithat the ruling of the Privy Council in 
|tho case reported in Nainapillai Mara- 
kayar v. Ramanalhan Chettiar (3) should 
be as much applied to oases between 
landlord and tenant arising in South 
Kanara as elsewhere in the Presidency. 

The learned advocate for the respon¬ 
dent however argued that one might as 
well ignore the last few sentences in 
para. 8 of the learned Subordinate Judge’s 
judgment; and he further contended that 
the learned Subordinate Judge had men¬ 
tioned circumstances from which it was 
open to him to come to the conclusion 
that the defendants had proved mulgeni 
right set up by them. The circumstan¬ 
ces mentioned by him, namely, posses¬ 
sion by the defendants for about 70 years 
at a uniform rent of Rs. 18 per annum, 
their setting up of such rights in 1902, 
and in 1912, to the knowledge of the 
landlord (he submitted), are relevant in 
considering whether kayamgeni right has 
been proved or not. He also drew my 
attention to ono or two unreportod cases 
where Courts have based their findings 
in favour of kayamgeni rights on circum¬ 
stances similar to those that appear in 
the evidence in the present case. But 
as the learned advocate for the respon- 
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dent himself rightly observed, the whole 
thing is mainly a finding of fact with 
which the High Court has no jurisdic¬ 
tion ordinarily to interfere in second 
appeal, unless the judgment discloses any 
line of argument which cannot be sus¬ 
tained in law. But I am unable to agree 
with the learned advocate for the res¬ 
pondent that the last few sentences in 
para. 8 of the lower appellate Court’s 
judgment could be discarded altogether. 
On the other hand it seems to me that 
having those facts before him, the learned 
Subordinate Judge thought that it was 
not necessary for him to appreciate their 
evidentiary value having regard to the 
circumstances of the case, because two 
decisions of this Court laid down that 
the presumption was that the defendant 
under such circumstances should be taken 
to hold as kayamgeni tenant. No doubt, 
if the weight of those decisions had not 
been shakon by the subsequent Privy 
Council decision, no legal flaw could be 
found with the reasoning and finding of 
the learned Subordinate Judge. Having 
regard to the ruling of the Privy Council 
in the case reported in Nainapillai 
Marakayar v. Ramanalhan Chettiar (3) 

I think that the learned Subordinate 
Judge’s judgment is vitiated by the error 
into which he fell, when he thought that 
the Privy Council ruling did not apply 
to South Kanara, and consequently his 
finding could not be accepted in the cir¬ 
cumstances. 

Following the procedure adopted by 
Krishnan, J., in the case cited, I think 
that the proper thing for me to do is to 
draw the attention of tho learned Sub¬ 
ordinate Judge as to tho state of the law 
at present and leave him, as the appellate 
authority on facts, to come to a conclu¬ 
sion on the question. I therefore call 
upon the lower appellate Court to record 
a revised finding on the first point raised 
by him, namely : 

Do tho defendants hold tho suit property on 
‘kayamgeni or chalgeni’ on (ho evidence on 
reoord ? ” 

The finding will be submitted in six 
weeks and ten days will be allowed for 
filing objections. 

I may note that it has not been argued 
before me that, if otherwise the defen¬ 
dants had not been able to prove mulgeni 
right, the landlord’s right to eject them 
has become barred by virtue of adverse 
possession. The decision of the Privy 
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Council in Nainapillai Marakai/ar v. 
Ramanathan Cliettiar (3) and Madhavrao 
Wainan v. Rayhunath Venhatesli (4) are 
clear to the effect that when a person 
has once become a tenant under a land¬ 
lord, he could not by merely denying the 
rights of the landlord convert his posses¬ 
sion, permissive as it was originally, 
linto adverse, against the landlord. 

In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of South Kanara submitted the 
following : 

Finding. —The High Court has called 
upon me to submit a finding on the fol¬ 
lowing issue : 

“ Do the defendants hold the suit property 
on kayamgeni or chalgeni ? ” 

I am further directed to record the 

finding on the evidence already on record. 

* * * * 

Those circumstances indicate rather 
conclusively that the defendants’ plea 
that they are kayamgeni tenants is true 

and I find accordingly. 

This second appeal coming on for hear¬ 
ing after the return of the said finding 
the Court delivered the following . 

Judgment.— I called upon the Sub¬ 
ordinate Judge to submit a finding on the 
question whether the defendants hold 
the suit property on kayamgeni or chal¬ 
geni, on the evidence on record. The 
present learned Subordinate Judge has 
found that the defendant's plea that they 
are kayamgeni tenants is true. The 
learned advocate for the plaintiff-appel¬ 
lant has filed objections to this finding. 
He contended that the facts proved do 
not support the defendants plea that 
they are kayamgeni tenants. Possession 
for a long period and payment of a uni¬ 
form rate of rent might not by them¬ 
selves be enough to prove that the de¬ 
fendants are kayamgeni tenants and not 
liable to be ejected: Subramania Chettiar 
v. Subramania Mudaliar (5). In the 
present case however the judgment of 
the first Subordinate Judge and the find¬ 
ing submitted by the present Subordi¬ 
nate Judge refer to some other facts from 
which, I think, it was legally open to 
the present learned Subordinate Judge 
to come to the finding that the defen¬ 
dants’ plea that they are kayamgeni ten¬ 
ants has bee n proved. The question 13 
" (4) A. I. R. 1923 P. 0. 205=74 I. 0. 362=47 

(6) A°I.'™'920 P. 0. 160=110 I. 0. 001=50 
I. A. 248=52 Mad. 649. 


not what exactly I would be inclined to 
find myself on the facts and the circum¬ 
stances of this case, but whether there 
are circumstances from which it was 
open in law to the lower appellate Court 
to base its finding. On the whole I have 
come to the conclusion that the finding 
must be accepted in second appeal. The, 
result is that the second appeal is dis¬ 
missed with costs. 

P.r.S./r.M. Appeal dismissed . 
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CURGENVEN AND CORNISH, JJ. 

R. N. Samuvier and another —Plaintiffs 
—Appellants. 

v. 

R. N. Ramasubbier —Defendant—Res¬ 
pondent. 

Appeal No. 21 of 1929, Decided on 
8th January 1931, against decree of Sub- 
Judge, Tinnevelly in O. S. No. 28 of 
1925. 

# (a) Registration Act (1908), S. 49— 
Document of dissolution of partnership only 
repository and appropriate evidence of agree¬ 
ment of dissolution—Document alone can 
be looked at under Evidence Act, S. 91, for 
terms—Document purporting to transfer in¬ 
terest in partnership holding immovable pro¬ 
perty requires registration — Evidence Act 
(1872), S. 91. . 

Two brothers A and B were partners m two 
money-lending firms X and Y. In the firm X 
one S had half a sharo and A and B hid the 
other half. In the firm Y, A and B were part¬ 
ners. The two firms had dealings with each 
other. A and B deciding to sever their in¬ 
terest executed an agreement on 4th June 1923 
by which A was to take over all B's interest 
in the firm X, while those of A in the firm Y 
were assigned to B. B at the same time 
accepted a liability for Rs. 1,30,000 due by firm 
r to firm X. Subsequently S and A dissolved 
the partnership in the firm X and it was 
arranged that the debt due from firm Y should 
be taken over by A. A sued B to recover the 

that the agreement dated 4th June 
1923 was intended by parties to be instrument 
of dissolution and was what the parties con¬ 
sidered to be the only repository and appropriate 
evidence of their agreement and under S. 91 
could alone be looked at for the terms of it : 

A. I. R- 1923 p * 50 * FolL £ p J® 2 ° lf 

That the interost, in the partnership assets, 

which the agreement purported to assign was 
an interest in immovable property and therefora 
the document being unregistered was not re¬ 
ceivable in evidence of any transaction affect¬ 
ing the property : A. I. R ■ 1929 P. C. 269, Ref,; 

A. I. R. 1926 Mad. 1010, Diss. from; (Case law 

discussed.) [P582 U J 

(b) Partnership—There is no true analogy 
between partners of firm and shareholders 
in joint stock company—Company. 

There is no true analogy between partner 

in a firm and shareholders in a. joint stock 
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company because whereas a company is a 
juridcal person and its identity is unaffected 
by the transfer of its shares, a partnership is 
legally speaking, only an aggregate of indivi¬ 
duals and changes with every change of per¬ 
sonnel ; Ashworth v. Munn, 15 Ch. D. 303. 
RaJ. [P 583 C 1] 

(c) Registration Act (1908), S. 17—Scope. 
A document transferring a share in the assets, 
including immovable property of a firm re¬ 
quires registration : 17 Bom. 235, Rtf. 

[P 583 C 2] 

❖ (d) Registration Act (1908), S. 49— 
Terms in contract, some affecting immovable 
property and some not, designed as indivisi¬ 
ble whole to effect fair distribution of assets 
Terms not relating to immovable property 
cannot be picked out and enforced. 


•'.here a contract comprises a number of 
counterbalancing terms, some affecting im¬ 
movable property and some not, designed as 
an indivisible whole, to effect a fair distribution 
of assets, such of the terms as do not relate 
to immovable property cannot bo picked out 
and enforced regardless of the consequences of 
such a course ; ( Case law discussed^) 

, ' [P 583 C 2 P 584 C 1) 

❖ (c) Registration Act (1908), Ss. 17 and 
49 Terms of contract* relating to moveable 
and immovable property inextricably united 
—Only course is to regard transaction single 
transaction affecting immovable property. 

No hard and fast rule can be drawn ns to the 
divisibility and therefore the enforceability of 
some terms in a contract apart from the re¬ 
mainder. If justice can be done between parties 
by a partial enforcement, the Court will 
enforce and not otherwise. 

Where therefore the terms of a contract, 
some relating to immovable property and others 
to moveable property are inextricably united, 
the only course is to regard it as a single 
transaction affecting immovable property within 
the meaning of S. 49 and to decline to receive 
the document as evidence of any terms of it. 

„ . ' [P 584 C 2] 

sft (f) Registration Act (1908), S. 17—Part¬ 
nership assets comprising immovable pro¬ 
perty—Partner has charge upon immovable 
property on dissolution of property—Charge 
amounts to interest in land. 

Per Cornish, J. —A partner has no right to 
auy specific items of the partnership property 
as representing his share. But he has in 
respect of the amount which falls due to him 
where an account is taken upon a dissolution 
of partnership, a charge upon the immovable 
property of the quondam partnership (when the 
assets comprise such property) and this charge 

l« a J?. in i? r08t in land : Ashworth v. Jfu»u,(1880) 
C , D. 368. ReJ. [P 580 0 2] 

rV F 2 rl Pc rformance— Applicability, 
ler Corntsh, J, The doctrine of part per¬ 
formance is unavailing against the striugent 
provisions of S. 49, Registration Aot.-fP 5SG C 2] 

S. Varadachariar and P. R. Sriniva- 
san —for Appellant. 

T. M. Krishnaswami Ayyar and T, M. 
Ramasivami Ayyar— for Respondent. * 

Curgenven, J.— The plaintiff, who 
appeals, brought this suit against his 


brother for a sum of Rs. 18,800-3-1. 
The learned Subordinate Judge has nar¬ 
rated in full the circumstances leading 
up to the claim. To understand how 
it arose, it is only necessary to explain 
that there were two firms in which both 
parties were partners. One of these 
firms worked under the vilasam V. S. R. 
S., and in it one Sankarana rayana Ayyar 
had a half-share while the two brothers 
had the other half share. It was a 
money-lending business, and it also ran 
a chit fund. The other firm was known 
as the R. S. firm; it was also engaged 
in money-lending, and the plaintiff and 
defendant were the partners. The two 
firms had dealings each with the other. 

In 1923 disagreements arose between 
the brothers, and they decided to dissever 
their interests. By an agreement, Ex. K, 
dated 4th June of that year, the plaintiff 
purported to take over all the defendant’s 
interests in the V. S. R. S. firm, while 
those of the plaintiff in the R. S. firm 
were assigned to the defendant. The 
latter at the same time accepted liability 
for a sum of Rs. 13,000 odd due by the 
R. S. firm to the V. S. R. S. firm. Later 
in February 1925, Sankaranarayana 
Ayyar and the plaintiff dissolved their 
partnership in the V. S. R. S. firm, and 
it was arranged that the debt due 
from the R. S. firm, which by that time 
amounted to Rs. 18,340-6-1, should be 
taken over by the plaintiff. It is this 
sum that formed the subject-matter of the 
suit. The defendant raised a number of 
legal objections to the claim, and it is 
with these that wo are concerned. The 
first part of the argument is based upon 
the circumstance that the agreement, 
Ex. K, between the parties was not 
registered. It purported, as we have 
seen, to dissolve two partnerships, and 
since each partnership involved immo¬ 
vable property, title to which necessarily, 
it is contended, underwent modification, 
the whole document is subject to tho 
disqualifications imposed by S. 49, Regis¬ 
tration Act—it can neither affect the 
property nor be received as evidence of 
any transaction affeoting it. Several 
replies have been attempted to this 
objection. In the first place the actual 
transaction is assigned to an anterior 
date, when the document would be no 
more than a record of an earlier oral 
agreement, and not itself the embodiment 
and sole repository of tho contract. But 
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supposing this contention to fail, it is 
urged that the objection with regard to 
the registration does not apply where a 
partnership involving immovable pro¬ 
perty is dissolved; or if, again, this 
position is not maintainable, some parts 
of the transaction, and in particular that 
part which gives rise to the present claim, 
are not allected. A further line of defence 
resorted to by tho defendant is that the 
plaintiff has not acquired the right to 
sue by a valid assignment of the action¬ 
able claim. 

There can be no doubt, in ray view, 
that tho agreement of 4th June 1923 
was, and was intended by the parties to 
be, the instrument of dissolution. It 
was not the less so merely because the 
operations thereby involved could not 
all bo executed upon the day upon which 
the document was signed, but some came 
into force earlier and some were left to 
be done later. Thus it may be, as the 
plaint recites, that from some day in 
May the parties began to open separate 
accounts, but the document itself re¬ 
cognizes the necessity for registered 
conveyances, and provides that they 
should be subsequently executed. The 
document is formal in dosign, and opens 
with the words “agreement entered into 
on 4th June 1923”. The plaint (para. 4) 
gives its date as the date up to which 
the parties carried on their transactions 
as joint partners. In para. 11 it is 
referred to as having been “confirmed 
and brought into force”, and other simi¬ 
lar expressions occur elsewhere. Allusion 
to earlier dates on which certain changes 
involved in the two dissolutions were 
introduced does not, in my view, go far 
to show that what was clearly drafted 
as a written agreement should be dis¬ 
carded in favour of a prior oral one. 
There are indications in the evidence 
that it was not until trouble was appre¬ 
hended from this source that such a 
theory took shape. Thus the plaintiff, 
when examined on 11th February 1928, 
said that when division was effected on 

24th May 1923 

"it was decided that an agreement should bo 
drawn up and executed iu duplicate and each 
should keep one as ft voucher to evidence the 
arrangements como to." 

On the 16th February, he made the in¬ 
compatible assertion that 
"at the time of tho division of the assets there 
was no intention to roduco to writing tho 
arrangements como to," 

and wont on to say that Ex. K was 


drawn up merely as a record of an al¬ 
ready completed division. Another con¬ 
tradiction of this construction is to be 
found in his lawyer’s notice to the defen¬ 
dant, Ex. 6. I have no doubt that the 
written agreement was, in the words of 
Couch C. J. quoted by their Lordships of 
the Privy Council in Subramanian v. 
Lutchman (l) 

“what the parties considered to be the only 
repository and appropriate evidence of their 
agreement," 

and, under S. 91, Evidence Act, can alone 
be looked at for the terms of it. 

The next point is whether the docu¬ 
ment could effect its purpose without 
registration. As has been said, it sets 
out to dissolve two partnerships, making 
various dispositions, which need not be 
given here in detail, with regard to the 
moveable and immovable property until 
then held by each >firm. I would here 
record my view, in reply to an argu¬ 
ment addressed to us, that the terms of 
this deed can only be construed as actu¬ 
ally assigning rights in the immovablei 
property, and not, as is provided for by 
S. 17 (2) (v), Registration Act, "merely! 
creating a right to obtain another docu¬ 
ment which will, when executed create”i 
eto., rights in the property; so that as has 
been laid down by the Privy Council in 
James Skinner v. R. H. Skinner ( 2), it 1 
cannot escape the provisions of the Act) 
merely because paras. 15 and 16 of it may . 
contemplate the execution and registra¬ 
tion of other documents. In Venkatarat- 
nam v. Subba Rao (3), Phillips and 
Madhavan Nair, JJ., have held that a 
document of the nature of Ex. K does not 
require registration, but with all respect 
I am unable to adopt the reasoning upon 
which that decision is based. The theory 
underlying it is that both before and 
after a partner releases bis rights the 
property is and still remains the pro¬ 
perty of "the partnership,” meaning by 
that phrase, I think, the learned Judges 
would have conceded a legal entity 
which does not itself undergo change. 
But this is surely to lose sight of the 
fact that 

"if from any cause whatsoever any member ot a 
partnership ceases to be so, the partnership is 
dissolved as between all the other members : 
Contract Aot , S. 253 (7 )."__ 

(1) A. I. R.^923 P. 0. 50=71 I. 0. 650=50 
I. A. 77=1 Rang 66=50 Cal. 338. 

(2) A. I. R. 1929 P. C. 269=119 I. C. b33=56 
I. A. 363=51 All. 771. 

(3) A. I. R. 1926 Mad. 1040=96 I. C. 8*1- 
49 Mad. 738. 
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Accordingly where, to take the case of 
the V. S. R. S. firm as an example, there 
is a partnership of three persons, and one 
goes out, the whole partnership is 
dissolved. If the remaining two persons 
resume business as Dartners. it can only 
be by the formation, tacit or express, 
of a fresh partnership. If the original 
partnership of three held immovable 
property, and it afterwards vests in the 
new partnership of two, it can surely 
only be by a transfer of interest from 
the one to the other. The analogy 
drawn between partners in a firm and 
shareholders in a joint stock company 
does not seem to ho a true one, because 
whereas a company is a juridical person, 
and its identity is unaffected by the 
transfer of its shares, a partnership is, 
legally speaking, only an aggregate of 
individuals and changes with every 
■change of personnel. Some discussion 
of this point by the Court of appeal 
will be found in Ashworth v. Munn (4), 
one of the Mortmain cases referred to in 
the next stage of the argument. It is 
worth remark that S. 17, Registration 
Act, excludes from its provisions 
Any instrument relating t:> shares in a joint 

stock company, notwithstanding that the assets 
of such company consist in whole or in part of 
immovable property,” 

which may perhaps justify the inference 
that in similar circumstances the exclu¬ 
sion of instruments relating to partner¬ 
ships was not contemplated by the 
framers of the Act, and‘certainly shows 
an intention to distinguish between such 


companies and ordinary partnerships. 

Assuming then that a partner in i 
firm possessing immovable property hold 
an interest in that property, it woul< 
seem to follow that upon a dissolution j 
transfer of that interest takes place 
The question whether ho does hold sue] 
an interest has been elaborately discussei 
by Jardine and Telang, JJ. in Joharma 
v. lejram Jagrup (5), where the Englisl 
oase law dealing with the subject ha 
been considered at length. The forme 
learned Judge admitted that the tondenc' 
of decisions in England had been to brini 
partnership agreements conveying in 
torests in land among other assets with 
in S. 4, Statute of Frauds, as had beoi 
done under the Statute of Mortmain, an. 
although he seems to have inclined to 

(4) [1880] 15 Ch. D. 3G3=50 lT.J ~ Ch To7- 

43 L. T. 553=28 W. R. 9G5. ' * 

(5) [1893] 17 Bom. 235. 


wards the general proposition that in 
India a document transferring a share in 
the assets, including immovable property 
of a firm does not require registration, I 
do not find that he expressly committed 
himself to that view. Telang, J., gave 
reasons for adopting the contrary posi¬ 
tion, in which I would respectfully ex¬ 
press my concurrence. To go no further 
than to the provisions of the Contract 
Act, under S. 253, all partners, in the 
absence of a contract to the contrary, 
are joint owners of the partnership pro¬ 
perty; and although certain restrictions 
are imposed upon them, qua partners, in 
dealing with their shares in that pro¬ 
perty, that does not make them the less 
joint owners, and if joint owners they 
be it i3 difficult to see how they can be 
said to possess an interest in the pro¬ 
perty. The same considerations apply 
of course even more plainly where, as 
hero with the R. S. firm, a partnership of 
two undergoes dissolution. Each ex¬ 
partner acquires certain solo interests in 
immovable property by the conversion of 
rights previously held jointly. I con-! 
oludo then that the agreement Ex. K 
cannot operate to effect the immovable 
property of which it treats, and in so 
far at least as it evidences a transaction 
affecting immovable property, it is in¬ 
admissible in evidence. 

The appellant next contends that we 
may take the terms of the agreement 
piecemeal, and enforce any not directly 
affecting immovable property, among 
these latter 'being the suit claim. The 
question first arising here is, does it even 
operate to dissolve the two partnerships? 
Analogy sought in the severance of joint 
status among the members of a Hindu 
family is, I think, likely to be fallacious. 
We are here dealing not with status but 
with contract. In Gray v. Smith (G), 
Kekewich, J.. held that an agreement by 
one of'the partners to retire and to 
assign his share in the partnership assets 
including immovable property, is an 
agreement to assign an interest in land, 
and falls within the Statute of Frauds, 
a decision which, although not argued, 
was approved by the Court of Appeal. 
But it does not seem necessary here to 
settle this point, because I think that the 
authorities are clear that whore a con¬ 
tract comprises a number of counter-; 

(6) [1890] 43 Ch. D. 208=59 L. J. Ch7 145= 

G‘2 L. T. 335=38 W.R. 310. 
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balancing terras, some affecting immova¬ 
ble property and some not, designed as 
an indivisible whole to effect a fair dis¬ 
tribution of assets, you cannot pick out 
such of these terms as do not relate to 
immovable property and enforce them 
regardless of the consequences of such 
■a course. The decision in Lakshmamma 
v. Kamesicara (7), has been criticized as 
giving weight to prior cases decided 
under the Registration law as it stood 
before 1877, when the document could 
not be received in evidence for any pur¬ 
pose. It was a partition case, and the 
learned Judges held that the transaction 
was one and indivisible, so that the 
partition cf the moveable property could 
not be separated from the partition of 
the rest. In Thandavan v. V alii a mm a 
(8), a partition of moveables effected by 
an unregistered instrument which dealt 
also with the immovable property was 
held to be valid, but it will be found 
that the one-third share claimed in the 
moveables was quite separable from and 
independent cf the share in the immovea¬ 
ble property. The Court has, it is said, 
to ascertain whether the part winch is 
void be in its own nature separable and 
divisible." 

Another case dealing with separa¬ 
ble moveable property, and citing 
the case last referred to with approval, 
is Ilanviant v. Bamalai (9). So too 
where there is a lien or charge upon the 
property partly moveable and partly im¬ 
movable, effected by an unregistered 
document, the charge may be enforced 
upon the moveable property: see Pasnpati 
Venkata-pathiraju Garu v. Venkata Subha- 
drayyamma (10). These cases are merely 
illustrations of contracts with separable 
terms. In Vyravan Chetli v. Subra- 
manian Chctti. (ll), which related to an 
agreement to divide equally the proceeds 
of a first and second mortgage, all that 
their Lordships of the Privy Council 
decided was that, for the j urpose of a 
claim to half the proceeds, the document 
although unregistered, could be given in 
evidence. No question of the inherent 
divisibility or indivisibility of a trans¬ 


action into its component parts really 
arose. An instance of a dooument eflec- 


(7, 

1 1 

1690) 13 Mnd. 281. 

(p; 

I 

1692] 15 Mnd. 88G=2 M.L.J. 130. 

(9, 

) 

1919] 61 I.C. 954. 

(10) 

i 

1618] 47 I.C. 5G3. 


(11) A.I.R. 1920 P.C. 83=5G I. C. 012=17 I. A. 


103=43 Mnd. GCO. 


ting partition of movables and immov¬ 
ables, which was considered not to be- 
enforceable as regards moveables only, is 
afforded by a Full Bench case of this 
Court, Pothi Naickan v. Naganna Naic- 
kan (I2j. The principle accepted was 
that? 

"when there is an entire contract and part of 
it cannot be enforced, the whole goes, whereas 
it is otherwise when an instrument contains 
two or more distinct contracts, in which case 
they are severable.” 

This case was referred to as the law 
upon the point in Perumal Ammal v, 
Perumal Naickcr (13), although the kind 
of transaction dealt with there, being a 
gift of moveable and immovable property 
stands upon a different footing and no 
question of upsetting the balance of a 
bilateral contract arises. Where a party 
relinquished his claim to property, com¬ 
prising moveables and immovables, in 
consideration of a sum of Rs. 1,000, it 
was held in Disheshar Lai v. Alt. Bhuri 
(14), that as this consideration could not 
be apportioned between the real and 
personal estate the document could not 
be admitted for any purpose whatever. 

The conclusion to be derived from 
these cases is that no hard and fast rule 
can be drawn as to the divisibility, and 
therefore the enforceability of some 
teims in a contract apart from the re¬ 
mainder. If justice can be done between 
the parties by a partial enforcement, the 
Court will enforce, and not otherwise. 
Turning now to the document before us, 

I think I am right in saying that Mr.| 
Varadachariar for the appellants has 
not attempted to show that, on this 
principle, the suit amount can be separa¬ 
ted from the other property dealt with. 

In the first place, the plaintiff takes 
over the defendant’s interest in the 
V. S. R. S. firm and the defendant, the 
plaintiff’s interest in the R. S. firm, with 
an indemnity clause in each case. Then 
the brothers owned an extent of wet¬ 
land, of which the plaintiff was to receive 
70 acres 60 cents, and the defendant the 
remainder (area not stated, but said to 
be considerably less). The plaintiff was 
to have all the outstandings and to meet 
the liabilities of another business, known 
as the ^lunnirpallam business, hitherto 
jointly owned. There were several other 

7l2) [191GJ 32 I.C. 48 (F.B.). 

(19) A. I. R. 1921 Mnd. 137=G1 I. 0. 401=41 
Mnd. 196. 

(14) [1920]* 50 I.C. 595=1 Lah. 43G. 
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assignments of property, some of it im¬ 
movable, which I need not particularise. 
It is evident therefore that if, on the 
footing of this agreement, the defendant 
is held solely liable for the suit item, as 
a liability of the R. S. firm assumed by 
him under it, it must be in entire dis¬ 
regard of the consideration which led 
him to assume that liability. In the 
case of such a contract as this, the terms 
of which are inextricably united, the 
only course, in my view, is to regard it 
as a single 'transaction affecting immov¬ 
able property, within the meaning .of 
S. 49, Registration Act, and to decline to 
receive the document as evidenoe of any 
of its terms. 

The final ground taken by the appel¬ 
lants upon the question of registration is 
that there was no occasion to adduce 
evidence of the terms of the contract, as 
they had been admitted by the defendant. 
It is true that the defendant admitted 
that he had executed Ex. K but he set 
up a further agreement, copy of which 
he filed as Ex. 25, which would have had 
the effect of very substantially modify¬ 
ing the terms of Ex. K. It cannot be 
said therefore that the parties were ad 
idem as to the terms of the contract bet¬ 
ween them. 

Since the inadmissibility of Ex. K is 
fatal to the plaintiff’s claim, the question 
of the validity of the assignment of the 
debt to him by the V. S. R. S. firm does 
not arise. The appeal is dismissed with 
costs. 

Cornish, J. —I have come to the same 
conclusion, and will briefly state my 
reasons. 

The plaintiff's evidence is that Ex. K 
was intended to embody the agreement 
between him and the defendant. He 
says: 

.Even when the division was effected on 11th 
Aykasi 1008 (corresponding to 24th May 1923) 
it was decided that an agreement should be 
rawn up and executed in duplicate and each 
enouid keep one as a voucher to evidence the 
arrangements come to.” 

He adds that a draft of an agreement 
was prepared a few days later; that two 
lair copies were prepared from the draft 
each being executed by plaintiff and 
defendant; and that Ex. Ii. i a the agree¬ 
ment executed by both and kept by the 
plaintiff. Further Ex. K is in form an 
agreement, and does not purport to be a 
memorandum of an agreement previously 
made by the parties. It begins “agree¬ 


ment entered into on 4th Juno 1923 by 
both of us". In these circumstances, it 
appears to me that Ex. K constitutes the 
contract between the parties; and conse¬ 
quently, under S. 91, Evidence Act, no 
other evidence of its terms can be given 
except the - document itself: Subraman- 
ian v. Lutchman (l). 

It is plain from a perusal of Ex. K 
Cls. 2, 5, 15 and 16 that immovable pro¬ 
perties exceeding Rs. 100 in value were 
being assigned; and it would follow by 
reason of Ss. 17 and 49, Registration 
Act, that the document would require 
registration, if that which was being 
assigned on the - dissolution of the part¬ 
nership was an interest in immovable 
property. I .think it clear upon the 
authorities that it was an interest in im¬ 
movable property. The plaintiff and 
defendant as partners were joint owners 
of the partnership assets, moveable and 
immovable: see S. 253, Contract Act. A 
partner however, has no right to any: 
specific items of the partnership property 
as representing his share. But ho lias 
in respect of the amount which falls due 
to him when an account is taken upon a 
dissolution of partnership, a charge upon: 
the immovable property of the quondam' 
partnership, (when the assets comprise 
such property) and this charge is an 
interest in land: see AsJuuorth v. Munn 
(4). There it was held that a*gift to 
charity by a testator, a partner in a 
mercantile firm, of the proceeds, of the 
sale of his share in certain land held as 
partnership property, was a gift of an 
interest in land, and therefore void under 
the Mortmain Act. So, too in Gray v. 
Smith (6) it was held by Keke which, J. and 
the Court of appeal expressed approval, 
that an agreement by one of the partners 
to retire from the partnership and to 
assign his interest in the partnership 
assets, which 'comprised land, was an 
agreement to assign an interest in land 
which required a memorandum in writ¬ 
ing in pursuance of the Statute of Frauds. 
The ruling in Venkalaratnam v. Subba 
Hao (3) is inconsistent with these author¬ 
ities and I respectfully dissent from it. 

It appears that the learned Judges in the 
case reported in Venlcataratnam v. Subba 
Hao (3) treated an ordinary partnership 
as standing on the same footing as a 
joint stock company with regard to the 
transfer of a partner’s share, whereas, a s 
is shown by the judgments of the Cour^ 
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of appeal in Ashworth v. Munit (4), there 
is a great distinction between the two. 
Thus, at p. 372 Brett, L. J., observed : 

“ There are joint stock companies where by 
the agreement of the partners, that is to sav, 
by the constitution of the company to which 
they have agreed, there are to be shares in the 
company, and there are to be shareholders, and 
by the agreed constitution of the company 
those shares may be transferred, and the com- 
piny still continued. Now, in suoh a case, if 
the company is the owner of the land, in one 
sense it may bo said that that land does not 
belong to a corporation, but doos belong to the 
shareholder ; but by tho agreement of the 
parties that matter is to be dealt with precisely 
as if there was a corporation, that is to say, 
the shares are to be allowed to be transferred, 
so that the new shareholders may come into 
tho pirtnership without the partnership ceasing 

at all. But when vou come to the 

* 

case of an ordinary partnership not so con¬ 
stituted, which holds laud, one partner cannot 
dispose of his interest without the consent of 
the others, and supposing he dies, the partner¬ 
ship is at an end, and it may not be possible to 
ascertain his interest in the partnership without 
doaliug with tho land which is the property of 
the partnership in which therefore he has an 
iuterost. ” 

In view of these authorities, the in¬ 
terest in.the partnership assets which the 
parties to Ex. K purported to assign was, 
in my judgment, an interest in immovable 
property ; and that being so, the docu¬ 
ment being unregistered is not receivable 
as evidence of any transaction affeoting 
that property : see James Skinner v. 
R. II. Skinner (2). 

Nor can I discover in Ex. K an agree¬ 
ment to pay the money claimed by the 
plaintiff which is severable from the 
agreement transferring the immovable 
property. If there were two distinct pro¬ 
visions, the one relating to rights to the 
immovable property, and tho other to 
the realization and payment of money, 
proof of the latter provision could be 
given without the document requiring 
registration : see Vyravan Ghetti v. 
V. Subramanian Ghetti (11) and the judg¬ 
ment of Sir John Wallis, C. J , in Pothi 
Ndicker v. Naganna Naiker (12). In 
my opinion it -is impossible to say that 
the part of the agreement upon which 
the plaintiff founds his claims to be 
Rs. 18,000 is independent of the agree¬ 
ment relating to the transfer of the 
immovable property. It is part and 
parcel of the same transaction and in¬ 
divisible from it. 

It has also boon contended for the 
plaintiff that he is entitled to invoke the 
•doctrine of part performance in aid of his 


claim. In Arseculeratne v. Perera (15) 
it was held that this doctrine had no 
application to the stringent provisions of 
a Ceylon Ordinance which rendered “ of 
no force or avail in law ” any agreement 
as to land not duly attested by a notary 
and two witnesses. It seems to me that 
the doctrine must be equally unavailing 
against the not less stringent provision 
of S. 49, Registration Act. Reference 
however has been made to S. 53-A of the 
amended Transfer of Property Act. But 
the conditions which make that provi¬ 
sion applicable have not been fulfilled in 
this case. 

Upon these grounds, I .think the plain¬ 
tiff’s suit failed and his appeal must be 
dismissed with costs. 

p.r.s /r.M. _ Appeal dismissed. _ 

" (15) [1928] A. 0. 173. 
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Wallace and Stone, J.J. 
Bagavathi Doss Bavaji (Dliarmakartha 
of Sri Venkatasaperumal Devasthanam) 
—Appellant. 



31. Sarangaraja Iyengar and others — 
Respondents. 

Appeals Nos. 395 and 396 of 1928, 
Decided on 22nd January 1931, against 
decrees of Small Cause Court Judge, 
Madras, in Land Acquisition Cases 
Nos. 19 and 20 of 1925. 

Land Acquisition Act (1894), Ss. 3 (d) and 
54—No appeal lies to High Court from 
decree of Land Acquisition Court when con- 
stituted by appointment of Special Judicial 


fficer. . 

Tho High Court has no power to hear appeals 
om the decrees of a Land Acquisition Court 
hen constituted as a Special Court by the 
>pointment of a Special Judicial Officer. 
iough a restricted right of appeal has been 
ven under S. 54, in oases of awards of such a 
jurt. Such a Court is not a principal civil 
jurt of original jurisdiction from the decrees 
which the High Court can hear appeals: 
J R 1922 P. C 80; 40 Cat. 21 (P. C.); Sand- 
‘irk Charity Trustees v. North Staffordshire 
y. Co (1878) 3 Q. B. 1. Ref. [P 58S C 1] 

T. C. A. Anandalvan, T. C. A. Bhask - 




A If TP. 7? rtin nc\r\n 1 n.n.h ft 


Appellants. 

G. Narasimhachariar and R. Ranga- 
stvami Iyengar —for Respondents. 

Judgment. —On this appeal being 
oalled on, a preliminary objection was 
taken on behalf of the respondent that 
the appeal was incompetent as no appeal 
lay from the Land Acquisition Couru 
when that Court, as in this case, was 
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constituted by the appointment of a 
Special Judicial Officer. The objec¬ 
tion is founded upon alternative argu¬ 
ments, viz: (1) either the Chief Judge 
of the Small Cause Court who was the 
Special Judicial Officer appointed in 
this case (see Local Rules and Orders 
p. 84) is a persona designata so as to 
make the Court he constitutes fall with¬ 
in no general class from which appeal 
to the High Court lies; or (2) by virtue 
of the fact that the "Special Judicial 
Officer” appointed was in this case the 
Chief Judge of the Small Cause Court 
the Court he constitutes falls within the 
class of Small Cause Courts and accord¬ 
ingly in that case also no appeal lio 3 to 
the High Court. 

In our view in this case “the Court” 
within the meaning of the Land Acqui¬ 
sition Act was constituted by the Local 
Government appointing a Special Judi¬ 
cial Officer to perform the functions of 
the Court. It follows therefore that this 
was a special Court and was not “a 
principal civil Court of original jurisdic¬ 
tion” within the meaning of S. 3 (d), 
Land Acquisition Act. The question 
then arises whether when the matter in 
dispute and litigated before such a Court 
leads not to the making of an award but 
to the pronouncement of a decree, any 
appeal lies to the High Court from the 
decree of such a Court. 

Before however we consider this matter 
it is necessary to advert to the meaning 
of the term “award” as used in the Land 
Acquisition Act and to consider whether 
the trial Court in this matter made an 
award or issued a decree. 

There is clearly a distinction between 
an award” within the meaning of that 
Act, and a decree: see T. D. Rama- 
chandra Row v. A. N. S. Ramachandra 
Row (1) at p. 329 (of 45 Mad.) and Ran¬ 
goon BotatounQ Co. v. Collector of Ran¬ 
goon (2). Many decisions which can be 
made under this Act are not “awards." 
.r example, an order made under S. 32 
is not an “award.” S. 54 also clearly 
distinguishes between " deorees ” and 

awards.” 


„ When one comes to define the term 
award so as to see where the functions 
of an award end, one finds that the 


(1) 

( 2 ) 


A. I. R. 1922 P. C. 80=67 I C. 408=42 
I. A. 129=45 Mad. 320 (P. 0.). 

[1912] 40 Cal. 21=16 I. C. 198=39 I 4 
197 (P. C.). 


matter has already been fully considered 
by the Judicial Committee, for in T. B. 
Ramachandra Roiu v. A. N. S. Rama¬ 
chandra Row (1) at p. 330 (of 45 Mad.) 
their Lordships observed: 

“The award as constituted by statute is 
nothing but an award which statos the area of 
the land, the compensation to be allowed and 
the apportionment among the persons interested 
in the land of whose claims the Collector has 
information, meaning thereby people who3o 
interests are not in dispute, but from tho 
moment when the sum has been deposited in 
Court under S. 31, sub-S. (2), the functions of 
the award have ceased; and all that is left is a 
dispute between interested people as to the 
extent of their interest. Such dispute forms no 
part of the award.” 

It is thus apparent that tho judgment 
now appealed from was not an “award” 
but was a decree and is so termed in tho 
memorandum of appeal. 

As was pointed out by Lord Bramwell 
in Sandback Charity Trustees v. North 
Staffordshire Ry. Co. (3), cited with ap¬ 
proval by the Judicial Committee in Ran¬ 
goon Botatoung Co. v. Collector of Ran¬ 
goon (2) at p. 200 (of 39 I. A:) 

“an appeal docs not exist in the uature of 
things. A right of appeal from any decision of 
auy tribunal must bo given by express enact¬ 
ment.” 

Their Lordships of the Judicial Com¬ 
mittee added at Rangoon Botatoung Co. 
v. Collector of Rangoon (2) loco citato: 

“a special and limited appeal is given by the 
Land Acquisition Act from the award of the 
Court to the High Court. No further right of 
appeal is given. Nor can any such right bo 
implied.” 

The express right of appeal is to be 
found in S. 54 which provides inter alia 
as follows: 

“Subject to the provisions of the Civil Proco- 
duro Code 1908, applicable to appoals from 
original deorees, and notwithstanding auythiug 
to the contrary in any enactment for tho time 
being in forco, an appoal shall only lie in any 
proceedings under this Act to the High Court 
from the award, or from any part of tho award 
of the Court.” 

Notwithstanding this express limita¬ 
tion and the pronouncement above refer¬ 
red to of the Judicial Committee to tho 
effect that a limited right of appeal 
alone is given it is argued on behalf of 
the appellant that beoause S. 53 applies 
the provisions of the Civil Procedure 
Code (and although such application is 
“save in so far as they may be inconsis¬ 
tent with” the provisions of the Land 
Acquisition Act) therefore we must apply 
S. 96, Civil P. C., and say that as "‘the 

(3) [1878] 3 Q. B. 1=47 L. J. Q. B. 10=37 
L. T. 391=26 \V. R. 229. 





588 Madras Rasu v. Vaithilinga 


1931 


Court” within the meaning of the Land 
Acquisition Act falls within the term 

any Court within the meaning of 
S. 9G (l), Civil P. C., therefore an appeal 
lies not only from awards but from 
decrees of “ the Court ” to the High 
Court. Whatever weight there may be in 
this argument when one is considering the 
position where the appeal is from “the 
Court” where such Court is “a principal 
civil Court of original jurisdiction” with¬ 
in the meaning of S. 3 (d), Land Acqui¬ 
sition Act, the point raised by the pre¬ 
sent objection is not touched unless one 
can find the authority which makes the 
High Court the Court authorized to 
hear appeals from the decisions of such 
Court” within the meaning of S. 96, 
Civil P. C., for in the absence of such 
authority there is no competent appel¬ 
late Court, or if there be it is not the 
High Court. 

We invited the appellant’s counsel to 
indicate where such authority is to be 
found and the only authority he could 
suggest was the authority conferred by 
S. 54, Land Acquisition Act. That is to 
say, as that section says that, subject to 
the provisions of the Civil Procedure 
Code applicable to appeals from original 
decrees, appeals shall only lie to the 
High Court from awards, therefore ap¬ 
peals lie to the High Court from the 
Court, and therefore the High Court is 
authorized to hear appeals from "the 
Court” and therefore the High Court is 
a Court authorized to hear appeals 
within the meaning of S. 96, Civil P. C., 
not only from awards but also from 
decrees. We cannot so construe the 
authority conferred by S. 54. The 
authority by that section conferred is an 
authority to hear appeals from awards. 
We can find no other authority confer¬ 
ring upon the High Court the power to 
act as a Court of appeal from the speci¬ 
ally constituted Court from whose deci¬ 
sion this appeal is brought. It is urged 
that this results in - an anomaly beoause 
an appeal would have lain had the Court 
been a "principal oivil Court of original 
jurisdiction.” As to whether an appeal 
would lie in such a case we express no 
opinion. But in the present case it is 
clear that the Court in question was not 
a "principal civil Court of original juris- 
jdiotion.” It was a special Court speci¬ 
ally constituted. It has its own statu¬ 
tory status and does not follow the 


status of the Court ordinarily presided) 
over by the person who happens to. bel 
appointed as its Judge. No authority 
has been conferred upon the High Court 
to hear appeals from such special Court 
except in the case of an award and if 
this results in an anomaly the remedy 
is in an alteration of the law, not in 
construction of the existing Act which 
would do violence to the most elemen¬ 
tary rules of construction. 

It follows that the preliminary objec¬ 
tion is upheld, and the appeals are dis¬ 
missed with costs. 
p.R.S./b.V. Appeals dismissed . 
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Pandalai, J. 

Rasu Pillai —Defendant—Appellant. 

v. 

Vaithilinga Muthirian and others — 
Plaintiffs—Respondents.' 

Second Appeal No. 1051 of 1929, De¬ 
cided on 18th February 1931, against 
decree of Sub-Judge, Trichinopoly, in 
A. S. No. 247 of 1928. 

Civil P. C. (1908) S. 47 (2)— In execution 
of decree obtained against Y, X getting pos¬ 
session of bouse property No. 1 — Decree 
reversed on appeal—Restitution applied for 
— X building wall on property No. 2 thereby 
obstructing passage to house—Court order¬ 
ing possession of house to be secured to Y 
but making no order as regards wall Y 
suing to recovery of both properties 1 and 2 
—Suit as regards^ property No. 1 held in¬ 
competent—But Court should treat suit as 
proceeding so far as it related to house. 

A’ obtained possession of a house property 
No. 1 in execution of a decree passed against 
F, while appeal against the decree was pending. 

On appeal the decree was reversed and Y ap¬ 
plied for restitution by redelivery of possession 
of the house. After getting possession but be¬ 
fore F’s application for restitution, .Yhad built 
a wall on property No. 2 thereby blocking pas¬ 
sage to the house. Court ordered possession to 

be secured to F but made no order as - regards 
the wall or property No. 2 on which the wall 
stood. F instoad of asking the Court to carry 
out its own order brought a suit for reco\ery 
of both properties Nos. 1 and 2. It was argued 
that so far as property No. 1, the house, was 
concerned F had no right to bring this suit. 

Held: that the construction of the wall did 
not give a new cause of action and toe suit was 
incompetent. 

Held further: that under the circumstances 
the Court should under S. 47 (2) trsat the 
suit as a proceeding so far as it related to 
house property No. 1: 24 I. C. 484, Disc. 
and Dist. [P 590 C 1] 

C. Rangaswami Ayyangar and T. 
Aravamuda. Ayyangar —for Appellant. 

N. Sivaminatha Ayyar — for Respon¬ 
dents. 
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Judgment. —Defendant 2 is the ap¬ 
pellant in this second appeal and the 
only point that is capable of being 
raised in second appeal is whether this 
suit was competent in respect of pro¬ 
perty No. 1, in other words, whether the 
plaintiff’s remedy in respect of that pro¬ 
perty was not by way of execution. To 
understand this point the following 
facts are necessary to be known. In a for¬ 
mer suit, No. 445 of 1918 brought by the 
present appellant against the present 
respondent 1 and his mother who was 
then alive the appellant sued for posses¬ 
sion of this self'same property, item 1 
and obtained a decree. - He got posses¬ 
sion of it in execution pending an ap¬ 
peal. 

In the appeal the decree of the 
first Court was reversed. After the 
reversal the present respondent l’s mother 
who was a co-defendant in the suit ap¬ 
plied for restitution by rodolivery of 
the property. After he had got posses¬ 
sion through Court the appellant had be¬ 
fore the application for restitution walled 
up the opening of property No. 2 
in the present suit which is used as a 
passage from the street to property No. 1 
which is a house. -The result of this 
was that no one could get access to pro¬ 
perty No. 1 except by scaling over the 
wall or, knocking it down. On the 
restitution petition the present appel¬ 
lant pleaded that the wall which was 
obstructing the passage to property 
No. 1 house was erected on his own pro¬ 
perty which was not included in this 
suit and therefore no order could be 
made with respect to it. As a conse¬ 
quence the Court ordered possession of 
house property No. 1 to be restored 
to respondent’s 1 mother but dismissed 
the application so far as it related to 
the wall or the property on which it 
stood. Then instead of asking the Court 
to carry out its own order, respondent 1 
after his mother’s death filed this suit 
for recovery of both items 1 and 2, 
claiming property No. 1 as already de¬ 
creed by the former suit and property 

of the P^mises at¬ 
tached to the house by which approach 

to the house was seoured from the street. 

It has now been found that property 

No. 2 belongs to respondent 1 and this 

second appeal is so far as that matter 

is concerned, incompetent. But it is 

urged that so far as property No. 1 is 


concerned the respondent had no right 
to bring this suit. 

The lower Courts have dealt with 
this question on the footing that a now 
cause of action arose when the appel¬ 
lant built a wall preventing access to 
the house and on that ground held that 
the suit was competent in respect of the 
house also. I do not see how any cause 
of action arises for carrying out the order 
of the Court. The only new cause was 
not one of action but one of removing 
the obstruction to executing the Court’s 
own order. What the appellant did was 
to place an obstruction in the way of 
the order being carried out. That is not 
a now cause of action so far as the 
carrying out the order itself is con¬ 
cerned and I think the ‘lower Courts 
were not right in their view about a new 
cause of action so far as executing the 
order for restitution was concerned. 

This however is not sufficient to dis¬ 
pose of the matter. I am asked to exer¬ 
cise the power of the Court under S.47 ( 2 ) 
and in view of the circumstances to 
treat the suit so far as it relates to 
property No. 1 as a proceeding. There 
is no doubt that this power may be 
exercised by this Court and the only 
question is whether it should be so 
exercised in this case. Having regard 
to the facts which I have mentioned, it 
would be extremely unjust to deprive 
the successful party of the fruits of his 
decree because the defeated party has 
run up a wall or placed some kind of an 
obstacle in the way of execution. The 
appellant has absolutely no merits. The 
suit was brought on 9th November 1920 
and the order for delivery, Ex. Q was 
passed on 9th September 1924. The suit 
treated as a proceeding under S. 47 was 
in time. But reference has been made to 
decisions which take the view that under 
S. 47 (2) a proceeding can only be 
treated either as a petition or as a suit, 
not as both. There is no doubt an 
observation to that effect in a decision 
reported in Venlcata Kumara Mahipati 
Surya .Rao Bahadur v. Subbayajnma 
Rao Bahadur (1) (at p. 445 of 1 M. 

L. W.) but after examining that decision 
and .the facts on which it was pro- 
nounoed it appears to me that that was 
not the ground of the decision nor was 
it necessary for it. In that case a de- 


(1) [1914] 24 I. C. 484. 
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cree-holder who was entitled under the 
decree only to mesne profits for three 
years applied for mesne profits for a 
year (fasli 1317) which was beyond the 
three years. In such a case, as their 
Lordships ■ points out when the Court 
allowed the mesne profits up to fasli 
1316 the latest year within the period 
of three years, the Court had awarded 
all that the decree legally provided for 
and anything that was prayed for beyond 
that period .was something for which 
there was no decree at all and therefore 
was not a proceeding in execution. As 
their Lordships put it there was no fur¬ 
ther question relating to the execution 
of the decree which could be deter¬ 
mined under S. 17. But having so de¬ 
cided the lower Court in that case pro¬ 
ceeded to convert the>application so far as 
it related to fasli 1317 into a suit. This 
their Lordships said was nob provided 
by S. 17 (2). That was the ground of 
the decision namely that a prayer for a 
relief for which the decree did not pro¬ 
vide and would nob provide cannot be 
converted from an execution proceeding 
to a suit. 

Those are not the facts here. The 
relief in this suit so far as the re¬ 
covery of item 1 is concerned is fully 
provided for by the order for restitution 
and only remains to be carried out. As 
their Lordships say in the judgment re¬ 
ferred to, S. 17 was intended to obviate 
the injustice caused to parties by a mis¬ 
take in the initiation of proceedings and 
enables a Court to treat an application 
as a suit or a suit as an application. 
Applying those words the suit so far as 
it related to property No. 1 was wrongly 
initiated as a suit and the Court is bound 
to obviato the injustice which would re¬ 
sult from a refusal to apply the salutary 
'provision of S. 47 (2). No question of 
jurisdiction or of limitation can possibly 
arise because the suit was in the same 
Court to which the application for 
carrying out the order for restitution 
should have been made and as I have 
pointed out the date of the suit was well 
within time. The order therefore is 
that the decree of the lower Courts .so 
far as item 1 is concerned is reversed 
and an order is made under S. 47 (2) and 
'that the order Ex. Q for delivery of 
'possession of item 1 be carried out by 
the Court of first instance. The second 
appeal is otherwise dismissed. There 
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will be no order as to costs in this se. 
cond.appeal, 

P.R.S./s.N. Appeal dismissed. 
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SONDARAM CHETTY, J. 

Mahomed Kanni Rowther —Petitioner. 

v. 

Naina Mahomed Rowther and another 
—Respondents. 

Civil Revn. Petn. No. 1G33 of 1929, 
Decided on 17th February 1931, against 
order of Dist. Munsif, Madura, D/- 5th 
September 1929. 

(a) Civil P. C. (1908), O. 22, R. 1—Repre¬ 
sentative suit does not abate by plaintiff’* 
death. 

Tbcie is no abatement in the case of a repre¬ 
sentative suit bv reason of the plaintiff’s death. 

[P 591 C 1] 

(b) Civil P. C. (1908), O. 1, R. 8—Repre 
sentative suit—Plaintiff dying—Any of those 
persons on whose behalf suit was filed can 
apply to be made plaintiff—His application 
will be governed by Limitation Act (1908), 
Art. 181. 

On the death of the plaintiff who filed the 
suit on behalf of himself and others having the 
same interests as members of the community, 
any person on whose behalf also that suit wa9 
filed can apply to the Court to be added as a 
plaintiff for continuing the suit. But even in 
such a representative suit it is necessary for the 
person seeking to be made a party to make an 
application to the Court for that purpose. As 
there is no special period provided for such an 
application, Art. 181 may be applied to it : 15 

I. C. 399, Cons. ; 1 I. C. 268, Eel. on. 

[P 591 C 1) 

Such a suit should not therefore be dismissed 
for default for a period of three years : A. I. R- 
1927 Cal. 76, Foil. [P 591 C 2] 

* (c) Civil P. C. (1908), O. 9, R. 8—Re¬ 
presentative suit on behalf of plaintiff and 
other member* of community—Plaintiff dy¬ 
ing—Other members are not plaintiffs eo 
nomine—Suit cannot be dismissed for their 
nonappearance. 

Where a person sues on behalf of himself and 
other members of his community but dies dur¬ 
ing the pendency of the suit, though the suit is 
a representative suit for the purpose of making 
the whole community bound by the decision given 
in it, other members of the community cannot 
be said to be eo nomine plaintiffs .on record. 
Court cannot therefore dismiss the suit for de¬ 
fault on account of the nonappearance of them: 

1 Lah. 582, Eel. on. [P 591 C 2] 

Watrap S. Subramania Ayyar and T. 
P. Gopalakrishnan— for Petitioner. 

A. V. Narayanaswami — for Respon¬ 
dent. 

Judgment. — This is a revision peti¬ 
tion filed by the defendant against the 
order of the District Munsif of Madura 
Town, directing the addition of respon¬ 
dents 1 and 2 as plaintiffs, and permit¬ 
ting them to continue the suit. The sui 
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suit. But in the decision of a Division 
Bench reported in Krishnaswami Iyer v. 
Seethalakshmi Animal (2), Sadasiva Iyer, 
J. is of opinion, that the residuary Art. 
181, Dim. Act, fixing a period of three 
years would apply to such an application. 
It is clear, that even in a representative 
suit under O. 1, R. 8, Civil P. C., any 
person seeking to be added as a party, on 
the ground that the person who filed the 
suit is dead, or has rendered himself unfit 
to be entrusted with the conduct of the 
suit, must make an application to th6 
Court for that purpose. If he is so 
brought on record, he will be eo nomine 
the plaintiff, who can continue and con¬ 
duct the suit. 

This being an application for which; 
no special period is provided for, Art ' 
181 should reasonably apply to it, and I 
prefer to follow the opinion of Sadasiva 
Iyei, J. It is an elementary principle 
that a suit should not bo dismissed, on 
the death of a sole plaintiff, till the ex¬ 
piration of the period fixed for his legal 
representative to come in : vide also 
Kissen Gopal Karnani v. Sulchal Kar- 
nani (3), for the application of this prin¬ 
ciple in a case where the plaintiff was 
adjudged an insolvent. In the present 
case, after the death of Musafar Rowther 
any other member of the community 
could apply to be added as plaintiff with¬ 
in three years under Art. 181. 

Before the expiration of that period iti 

seems to me, the Court had no jurisdic- 

■ the suit for default. 1 
iboogh the auit is a representative suit! 

for the purpose of making the whole! 

community hound by the decision given, 

in the suit, it cannot be said that the 

other members of that community were! 

P ‘;" 3 • ° n l eoort] . so that, 
the Couit could dismiss the suit on 20th 

November 1928, for default, on account! 

of the nonappoarance of any of them. It! 
has been held in Udmi v. Rita (-1) that! 
the suit or appeal would not abate if one 
of suoh persons should die, and there is 
no need to bring in his legal representa¬ 
tive.. The order of the lower Court, dis¬ 
missing the suit on 20th November 1928,. 
must be deemed to be one passed without 
jurisdiction, and there is no need to set 
it aside. If it is an order of dismissal 
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was instituted by one Musafar Rowther, 
on behalf of himself and other members 
of the community of Malagar Uraimurai- 
gars of Ghoripalayam, and the necessary 
permission of the Court under O. 1, it. 8, 
Civil P. C., was also obtained. The suit 
is therefore a representative suit. The 
proper cause title for such a suit is : 

Musafar Rowther, on behalf of him¬ 
self and all the other members of the 
community—Plaintiff v. Muhammad 
Kanni Rowther—Defendant. 

The aforesaid Musafar Rowther died 
at the end of May 1928. His son inter¬ 
vened with two applications to bo added 
as a plaintiff, but both of them were dis¬ 
missed, the first, on the ground, that in a 
representative suit of this kind, the son 
of the deceased who filed such a suit 
could not claim that the right to sue sur¬ 
vived to him, and the second on the 
ground, that he was not a member of the 
community on whoso behalf the suit was 
filed. On the very day on which the 
Court dismissed his second petition, the 
District Munsif dismissed the suit itself 
stating that he would not wait for an¬ 
other application by some other person 
and that there was no plaintiff on record’ 
This dismissal was on 20th November 
1928. The present application was filed 
by the respondents on 3rd January 1929 
under O. 1, Rr. 8 and 10 and S. 151 of the 
Code. This was granted by the lower 
Court, and the propriety of that order is 
now questioned in this revision petition. 

It is rightly concoded, that in view of 
ithe suit being a representative suit, there 
could be no abatement under O. 22, Civil 
P. C., by reason of the doath of Musafar 
Rowther. If the Court had held that the 
suit abated, that order would be ultra 
vires. On the death of Musafar Rowther 
who filed the suit on behalf of himself 
and others having the same interest as 
members of the community, any person 
on whose behalf also that suit was filed, 
can apply to the Court to be added as a 
plaintiff for continuing the suit. There 
is no article in the Limitation Act, spoci- 
noally providing the period of time with- 
\ which that application should be put 

n',. h0 T °P lnioQ expressed by Abdur 
-ttatnm, J., m the case reported in Siva - 
(jurunatha Chettiar v. Ramaswamy lyen - 
j/ar (D, seems to be that there is no limit 
f time for an application under O. 1, R. 

I U) 1 U912] 15 1.0° 39 0 9. m ^~ — Pa ---~ O fch0 


(2) [1919] 49 I.C 2G8 

(3) A.I.R. 1927 Cal. 76=93 I.C. 781 
844. 

(4) [1920] 1 Lah, 582=60 I.C. Ill, 


53 Cal, 
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for default under O. 9, Civil P. C., which 
is not a nullity, it has got to be set aside, 
within 30 days. Otherwise, it is no bar 
to the present application which has 
been filed within three years of the death 
of Musafar Rowther. The order in ques¬ 
tion is right, and this civil revision is 
dismissed with costs. 

p.R.S./s.N. Revision dismissed. 
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Beasley, C. J. and Walsh, J. 

Adari Sanyasi — Defendant — Appel¬ 
lant. 

v. 


Nookalamma (Walsh, J.) 1931 

ordinate Judge of Vizagapatam in A. S. 
No. 62 of 1927. The learned Subordinate 
Judge had passed this .order of remand 
previously on 10th November 1927, but 
he was directed by the High Court to 
dispose of a petition, I. A. No. 1925 of 
1927, which was for security for costs in 
the appeal, before’disposing of the appeal. 
A preliminary point is taken by the ap¬ 
pellant that he has not done so and that 
this order of remand must be set aside 
on that ground alone. We find, however 
that in para. 4 of his order the learned 
Subordinate Judge says: 

“ If it is to be deemed that no definite order 


Vaddadi Nookalamma and another 


Plain tiffs—Respondents. 

Appeal No. 386 of 1929, Decided on 
19th November 1930, against order of 
Sub-Judge, Vizagapatam, in Appeal Suit 
No. 62 of 1927. 

(a) Transfer of Property Act (1882), S. 55 
(6) (b)—Part-payment — Whether purchaser 
obtains charge on property depends on who 
made default in completing contract. 

The. question whether a purchaser by part- 
pavment can obtain a charge on the property 
depends on whether the default in completing 
the contract rests with him or with the vendor. 
This is a matter of fact to bo found in each 
case: 23 Bom. 56; A. I. H. 1927 Mad. 204; 
A I R 1926 P. C. 94; and A. I. R . 1923 Mad. 
-284 Ref. CP 593 C 2) 

* (b) Civil P. C. (1908), O. 34, R. 8 — Pre¬ 
liminary decree in redemption suit—Adjust¬ 
ment out °f Court cannot be pleaded in 
.passing final decree. 

After the passing of the preliminary docree in 
a mortgage suit, payment of the mortgage money 
made out of Court cannot be recognized in and 
pleaded against passing of final decree: A. I. R. 
1925 Mad. 80, held overruled by A. I. R. 1930 
Mad. 105. • [P 594 C 2] 


(c) Civil P. C. (1908), O. 34, R. 8 and S. 2 
(3)— In redemption suit mortgagee is decree- 
holder and can transfer his decree. 

It is obvious that in a redemption suit the 
mortgagee is a decree-holder under the defini¬ 
tion of “decree-holder” in S. 2 '3). He can 
therefore transfer his decree and on the transfer 
being recognized the transferee has - the same 
richt to apply for the passing of a final decree. 

[P 595 C 1] 

(d) Transfer of Property Act (1882), S. 74 
—Subrogation — Mere volunteer paying off 
mortgage money cannot be subrogated to 
mortgagee’s rights. 

No volunteer is entitled to pay the mortgage- 
debt of another person without his oonsent and 
claim to be subrogated to the rights of the 
mortgagee: A. J, R. 1921 Mad. 51, Expls, 

A. I. R. 1926 Cal. 231. Diss. from and A. I. R. 
1928 Mad. 541, Rel. on. [P 596 C 1] 

Y. Suryanarayana —for Appellant. 

V. Krishnamachari —for Respondents. 

Walsh, J. — This is an appeal against 
the order of remand made by the Sub- 


was passed one way or the other on I. A. 1295, 
it must be presumed that the order recording the 
petition was an order declining to call on the 
appellant to furnish security. In this viow of 
the matter the petition. I. A. 1295, must be 
deemed to have been dismissed. The petition is 
therefore dismissed," 

As the learned Subordinate ‘Judge has 
passed a specific order in accordance with 
the directions of the High Court dis¬ 
missing the petition, there is no sub¬ 
stance in this preliminary point. 

Turning now to the main subject- 
matter of the appeal which relates to 
the reversal of the finding of the Court 
of first instance on issue 2, which issue 
had been disposed of by the said Court as 
a preliminary point, it is necessary 
shortly to describe the eveffts which led 
to the institution of the suit, O. S. 316 
of 1925. The properties in suit were 
usufruotuarily mortgaged for Rs. 600 on 
14th May 1913, in favour of one M. 
Sankariah by the original owners. The 
mortgagee filed a suit to recover the 
money and got a decree for sale of the 
property which was put up for sale and 
purchased by the plaintiffs’ father on 
17th December 1914, subject to the 
usufructuary mortgage. On 12th Febru¬ 
ary 1917, the plaintiffs’ father entered 
into an agreement with the defendant, 
(the present appellant) to sell him this 
property, and under this agreement an 
advance of Rs. 50 was paid on the date 
of the agreement. The plaintiffs’ father 
as auction-purchaser filed a suit against 
the mortgagee for redemption of the suit 
lands. He died during the pendency of 
the 9 uit and the present plaintiffs who 
are his daughters were brought on record 
as his legal representatives. There was 
a preliminary decree passed on 31st July 
1918 and three months were allowed for 
redemption. After the passing of this 
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•preliminary decree on 19fch August 1918, time of the agreement to sell by the 


defendant 1 paid the mortgage amount, 
Rs. 765, to the mortgagee and got a trans¬ 
fer of the mortgage under Ex. 1. In 
1920 defendant 1 filed a suit, O. S. 117, 
for specific performance and a decree was 
given in his favour subject to the condi¬ 
tion that he should pay Rs. 330 to the 
present plaintiffs and take a sale deed. 
This was confirmed in A. S. 236 of 1921. 
The defendant did not pay and neither 
party took further action in this matter. 
In 1922 the defendant filed two petitions 
in the redemption suit, one that he should 
be brought on record as transferee of the 
mortgagee’s interest; and the other that 
the final decree should be passed. Those 
are C. M. Ps. 1310 and 1350 of 1921. 
These two petitions were dismissed by 
the District Munsif. The present plain¬ 
tiffs as legal representatives of the 
original auction-purchaser, filed this suit 
to eject the defendant from 2/3rds of the 
property which their father purchased 
and to recover past mesne profits from 
him. 

The following issues were framed: 

1. Whether the plaintiffs have a subsisting 
title to the suit land. 

2. Whether tho defendant is in the position 
of trespasser iu the suit land. 

3. Whothor tho plaintiffs have a right to take 
possession of tho suit land ; if so whether they 
cannot get possession without paying tho 
amount mentioned in para. 9 of the written 
statement of tho defendant. 

4. Whether the plaintiffs are entitled to any 
and what amount of profits. 

5. To what roliof are plaintiffs entitled. 

On issue 2 the learned District Munsif 
found that the defendant was not a tres¬ 
passer. He therefore held that the suit 
as -brought was not maintainable and 
dismissed it with costs. On appeal the 
learned Subordinate Judge held that the 
defendant was a traspasser. He reversed 
the finding of the trial Court on this issue 
^nd remanded the suit for further dis¬ 
posal on the other issues. Against this 

order the present appeal has been pre¬ 
ferred. 

We shall, as far as possible, not refer 
in any way to the other issues in the suit, 
which have not been tried, though, owing 
to the peculiar nature of issue 2, it is 
somewhat difficult to avoid conclusions 
which might affect those issues. The 
question is whether the defendant has 
any interest in the property. He claims 
this under two heads: (1) that by pay¬ 
ment of the earnest money, Rs. 60, at the 
1931 M/75 & 76 


plaintiffs father he acquired a charge on 
the property; and (2) that he having paid 
the mortgagee should be subrogated to 
the rights cf the latter. 

Taking first, the charge which he alleges 
he has acquired by payment of Rs. 50 as 
earnest money to the plaintiffs’ father, 
it is argued for tho defendant that, as 
soon as the money was paid he acquired 
a charge on the property. Balvanta v. 
Bira (1) at p. 61 is quoted in this con¬ 
nexion. The learned Subordinate Judge 
relied on Ponnammal v. Pichai (2). But 
it was contended for the appellant that 
this was opposed to the ruling of the 
Privy Council in Dayal Singh v. Indar 
Singh (3). Tho question whether a pur¬ 
chaser by part-payment can obtain a 
charge on the property depends on whe¬ 
ther the default in completing the con¬ 
tract rests with him or with the vendor. 
This is a matter of fact to be found in 
each case. In Ponnammal v. Pichai (2) 
the purchaser redeemed a mortgage which 
was a part consideration for the sale, but 
he failed to go on with the contract and 
pay the remainder of the purchase 
money. Ramesam, J., held that he had 
no charge on the property even though 
he had discharged the mortgage. We find 
nothing in the judgment of the Privy 
Council which conflicts with this deci¬ 
sion. Their Lordships mention S. 55 

(6) (b), T. P. Act, and say: 

“Their Lordships are of opinion that the seo- 
tion applied to the agreement in this case, 
where the buyer had paid earnest money, and so 
far from refusing to accept delivery, was press¬ 
ing for specific performance, and that the agree¬ 
ment did in itself create an interest.” 

No authority has been shown to us for 
the proposition that a purchaser paying 
earnest money and then refusing to com¬ 
plete the purchase has a charge on the 
property for tho earnest money, and any 
such proposition is on its face quite un¬ 
tenable. It is therefore a question of 
fact in each particular case as to who is 
iu default. The facts of the present case 
are somewhat peculiar because no argu¬ 
ment can bo advanced that the defen¬ 
dant was willing to carry out the con¬ 
tract from the fact that he sued for 
specific performance. The purchase price 
under the contract was Rs. 1,000 and 
when he broug ht his suit for speci fic 

(I) [I8'jyj 23 Bom. 56. 

(•2) A. I. R. 1927 Mad. 204=99 L O. G87. 

(3) A. I. R. 1926 P. 0. 94=98 I. 0. 503=53 
I. A. 214. 
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performance his case was that in this 
the charge for redeeming the mortgage 
was included. Not only did he claim 
that the Rs. 765, which he paid to the 
mortgagee, was in part-payment of the 
Rs. 1,000, but he claimed to have paid the 
vendor direct a sum of Rs. 315, which 


both the trial Court and the lower appel¬ 
late Court found that he had not paid 
him. It was also held by both the Courts 
that the purchase price of Rs. 1,000 was 
only for the equity of redemption and 
did not include the mortgage. The find¬ 
ing of the trial Court was confirmed on 
appeal so that the present defendant 
had only paid Rs. 470 towards the con¬ 


sideration under the contract of sale, 
Ex. A. It was also found on issue 3 (To 
what relief is the plaintiff entitled) ? as 
follows : 

“In view of the false allegations of plaintiff 
that he paid Rs. 315 in excess of what he 
actually paid it is not possible for defendants to 
execute a sale deed in plaintiff’s favour in 
accordance with Ex. A.” 

It is clear that on this finding the suit 
for specific performance was liable to e 
dismissed. The present appellant had 
brought that suit to enforce the contract 
of sale of the property to himself! for 
Rs. 1,000 which was to include his pay¬ 
ment of the mortgage. The finding was 
that Rs. 1,000 was only for the equity of 
redemption and that the mortgage had 
senarately to be redeemed. No argument 
therefore ^can be founded that the pre¬ 
sent appellant was willing to carry out 
the contract as found by the Court merely 
because he sought to sue on the contract 
as he considered it. Although this decree 
•was confirmed on appeal in 1922, the 
present appellant took no steps to pay 
up the remainder of the purchase money 
and he has not up to this date offered to 
do so. In fact he has got possession of 
the land from the mortgagee and is resis¬ 
ting the plaintiffs’ claim to the property. 
It is true that the decree in the suit for 
specific performance fixed no time in 
which the money had to .be paid. In 
this connexion our attention has been 
drawn to certain remarks made in Abdul 
Sahaker Sahib v. Abdul Rahiman Sahib 
(4). It was fchore defiidod that even if 
time was fixed in the decree the Court 
may extend it. It was remarked that 
there is no form for a decree for specific 
performance provided by statu te or rule 

(4) A. I."R.~"l928~Mad. 284=72 I. O. 86S=46 
Mad. 148. 


and that in Courts of Chancery in Eng¬ 
land the appropriate forms of judgment* 
which have been approve3, do not contain 
in the first instance a limit of time for 
payment of the purchase money. In that 
case there was evidence that the vendor 
was asked by the ivendee to take the 
amount of purchase money and he re¬ 
fused. We are clear on the facts of this 
case that the present appellant is the 
party obviously in default, and even now 
he is clearly not ready to complete the 
purchase by paying Rs. 530 which the 
decree directed him to pay. The principle 
on which Ponnammal v. Piohai (2) has 
been decided is exactly the same so far 
as this is concerned and in our opinion it 
makes no difference that the redemption 
of the mortgage in that case was part of 
the purchase money, and in this case it 
is not part of the purchase money. Wo 
hold therefore that the appellant has not 
acquired a charge on the property for the 
Rs. 50 as earnest money for the contract 
of sale. 

We now come to his claim to be subro¬ 
gated to the rights of the mortgagee. The- 
first point to be noted is that he got the 
transfer of the mortgage after the latter 
had become merged in the preliminary 
decree in the redemption suit. The deci¬ 
sion in Parvati Ammal v. Venkatarama 
Ayyar (5) by Wallace, J., sitting as a 
single Judge, is quoted by the appellant 
in this connexion. If, by that decision, 
it is meant that after the passing of the 
preliminary decree in a mortgage suit, 
payment of the mortgage money not into 
Court can be recognized in passing the 
final decree, it must be held to have been 
overruled by the later decision in Rasan , 
Chettiar v. Ranqayan Ghettiar (6), in 
which Wallace, J., and one of us laid 
down that such adjustment made out of 
Court cannot be pleaded against the pass¬ 
ing of the final decree since the Code dis¬ 
tinctly lays down that the payment must 
be made into Court. There is no differ- 
ence in this respect between the decree 
in a foreclosure suit and the decree in a 
redemption suit : vide O. 34, R. 8, which 
governs redemption suits. The applica¬ 
tion of the appellant to be made a party 
to the redemption suit was rightly dis¬ 
missed by the Court and, whether right 
or wrong, it has not been appealed 
against and has become final. Th e second 

(5) A. I. R. 19?5 Mad.80=81 LO. 771. 

(6) A. I. R, 1930 Mad. 105=120 I. 0. 72. 
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counter-petitioner in that matter opposed 
the petition on the ground that the mort¬ 
gage had been superseded by the preli¬ 
minary decree. This is mentioned in full 
in the order of the District Munsif who 
concludes by saying: “Final decree cannot 
be made as mortgage debt was dis¬ 
charged.” If he means by that that the 
mortgage deed was superseded by the 
preliminary decree, we quite agree. But 
if he means that the mortgage debt could 
be discharged by payment out of Court, 
then it is opposed to the ruling quoted 
above in Hasan Chettiar v. Rangayan 
Cliettiar (6). It is immaterial whether 
the reason given by the learned District 
Munsif was right or wrong; the order 
passed against the appellant has become 
final. 

The appellant had two courses open to 
him. He might have paid up the remain¬ 
der of the purchase money and then, 
having got the land assigned to him by 
the plaintiffs, might have had himself 
brought on record as plaintiff and asked 
for the final decree paying the mort¬ 
gage amount into Court, or he might have 
purchased the mortgagee’s interest in the 
preliminary decree, got the decree trans¬ 
ferred, and applied in the capacity of 
mortgagee for a final decree to sell the 
property. It is obvious that in a redemp¬ 
tion suit the mortgagee is a decree-holder 
under the definition of “decree-holder” in 
S. 2 (3), Civil P. C. He can therefore 
transfer his decree and, on the transfer 
being recognized the transferee has the 
same right to apply for the passing of 
a final decree. The appellant pursued 
neither of these courses. Instead, he 
chose to pay the mortgage debt out of 
Court, to get possession from the mort¬ 
gagee, and then to resist the plaintiffs’ 
claim to the property without even offer¬ 
ing to pay the plaintiffs the balance of 
the purchase money. 

It has been argued that this taking 
of possession from the mortgage in¬ 
stead of from the plaintiffs is really 
a breach of the original contract to 
sell which would by itself be sufficient 
to destroy any charge which the 
appellant had got by payment of the 
earnest money on the property. We are 
not sure that this contention also is not 
well founded. No doubt the property 
was in the possession of the usufruotuary 
mortgagee at the time it was purchased 
by the plaintiff’s father and the latter 


was given only symbolical possession ; 
still it was that symbolical possession 
that was to be transferred to the appel¬ 
lant under the contract Ex. A which he 
failed to complete, and till he had com¬ 
pleted the contract he could not get it. 
However that may be, as stated above, 
we are satisfied that the default in com¬ 
pleting the contract is on the part of the 
appellant. But it is argued for the ap¬ 
pellant that as he paid the mortgage 
money under the agreement to purchase 
the property, he should be subrogated to 
the rights of the mortgagee. In this con¬ 
nexion the cases quoted to us before, 
Parvati Animal v. V enkatarama Ayyar 
(5), Butler v. Rice (7) which was followed 
in Tangya Fala v. Trimbak Daga (8) 
Govinda Chandra v. Parsa Nath, A.I.R. 
1926 Cal. 231, and Narayana Kutti 
Goundan v. Pechiammal (9) at p. 435, 
have been relied on. The learned advo¬ 
cate for the appellant however concedes 
that the Madras decisions except that 
first quoted are against him : vide Go - 
binda Padayachi v. Lokanatha Ayyar (10) 
a decision by Oldfield and Hughes, JJ., 
and Velayudhan v. Nallalhambi, A. I. R. 
J.928 Mad. 541. There is a very full 
discussion of the question in Gobinda 
Padayachi v. Lokanatha Ayyar (10). The 
English cases as well as the case in 
Narayana Kutti Goundan v. Pechiammal 

(9) , have been distinguished. We may 
notice that in Narayana Kutti Goundan 
v. Pechiammal (9) Sundara Ayyar, J., 
at p. 432 observes as follows : 

“The principle governing the right of subro¬ 
gation in cases where it is claimed by a person, 
who, without any previous interest, in the pro¬ 
perty discharges a mortgage on it, is expressed 
in Jones on Mortgages (S. 874) thus : Under the 
equitable principle of subrogation, one who 
pays a mortgage debt under an agreement for 
an assignment or for a new mortgage, for his 
own protection or for the benefit of another, 
acquires a right to the security hold by tho 
other.” 

He then proceeds to state that in 
India the scope of the rule appears to be 
narrower still. The learned Judges in 
Gobinda Padayachi v. Lokanatha Ayyar 

(10) distinguish the English cases Neesom 
v. Clarkson (ll), Kinna rd v. Tollope (12) 

(7) [1910] 2 Ch. 277 = 103 L. T. 94~^~79 
• L. J. Ch. 652. 

(8) 11916] 40 Bom. 646=35 I. C. 794. 

(9) [1913] 36 Mad. 426=15 I. O. 20G. 

(10) A. I. B. 1921 Mad. 51=62 I. C. 291. 

(11) [1845] 4 Hare 97=9 Jur. 82. 

(12) 11888] 42 Ch. D. 610=58 L. J. Ch. 556= 

60 L. T. 892=39 Ch. D. G3G. 
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Palmer v. Hendrie (13) and Butler v.. 
Bice (7), as well as Tangya Fala v. 
Trimbak Daga (8) which followed Butler 
v. Rice (7). In all these cases payment 
had been made by a transferee of pro¬ 
perty under a mistake as to the owner¬ 
ship of his transferor. The case in A.I.R. 
1926 Cal. 231 appears to go far beyond 
anything laid down even in the English 
cases. With due respect, wo are unable 
to agree with what appears to have been 
laid down there that a stranger notwith¬ 
standing the provisions of S. 74, Contract 
Act, is ‘entitled to subrogation to the 
rights of the mortgagee to the extent of 
the money paid by him if he pays off the 
mortgage debt, even if not asked to do 
so by the mortgagor. This case came up 
for consideration before the Madras High 
Court in A. 1. R. 1928 Mad. 541 and 
Devadoss, J., refused to follow it. In 
the Madras case the plaintiff was a 
vendee under a sham transaction and it 
was argued that his position could not be 
worse than that of a pure volunteer and 
that a pure volunteer was entitled to be 
subrogated to the rights of the mort¬ 
gagee. Devadoss, J., says t 

“This is a startling proposition <° £ Ia '^ 
volunteer is entitled to pay the debt of pother 
person and claim to charge the amount against 

him,” , 

Refering to the Calcutta case he says : 

“The learned Judge, after observing that there 
is no direct authority for the position, seems 
to draw support for his position from two 
English decisions. With very groat respect I 
am unable to agree with the learned Judge in 
holding that a mere volunteer is entitled to the 
benefit of any payment that he might make on 
behalf of a debt whether it be to redeem a mort¬ 
gage or whether it be to pay off a simple money 
debt ; and the cases upon which the learned 
Judge relies do not warrant such a wide proposi¬ 
tion as be has laid down.” 

He then proceeds to distinguish these 
cases on very much the same lines as 
they had been already distinguished in 
Gobinda Padayachi v. Lokanatha Ayyar 
(10) quoted above. We entirely agree 
with him that it is a startling proposi¬ 
tion that an entire stranger can go round 
paying mortgage debts without the con¬ 
sent and even against the wishes of the 
mortgagor and claim to be subrogated to 
the rights of the mortgagee. In the pre¬ 
sent case even by the terms of the con¬ 
tract the appellant did not enter into 
any obligation to pay off the mortgagee, 
and was not bound to do so even had he 
completed t he purohase of the equity of 
(13) [1859] 2G Bevv 319 =(LSG0> 28 Beave 341. 


redemption. In Gobinda Padayachi v. 
Lokanatha Ayyar (10), a case almost 
exactly similar to the present case, the 
facts were aa follows : 

Properties which were subjeot to a 
hypothecation and to a mortgage with 
possession were sold in execution of a 
money decree against the mortgagors and 
purchased by a third person. Subsequent 
to the execution sale those properties 
were purported to be sold by the mort¬ 
gagors to the predece3sors-in-title of the 
appellants, the consideration for the sale 
being the discharge of the hypothecation 
and the mortgage with possession and of 
a payment of a sum to the mortgagors 
for payment to the third person as con¬ 
sideration for the purohase from him of 
the properties. Appellants discharged 
only the hypothecation and the usufruc¬ 
tuary mortgage amounts and obtained 
possession from the usufructuary mort¬ 
gagee ; but they did not pay the third 
person and did not therefore complete 
their title as owners of the properties. 
In a suit brought against the ap¬ 
pellants by the successor-in-interest 
of the third person for possession of 
the properties it‘was held that the 
plaintiff was entitled to obtain pos¬ 
session and that the appellants were not 
entitled to insist on (1) their being paid 
the amounts of the hypothecation and 
the usufructuary mortgage before being 
ejected, or (2) the plaintiff paying to the 
usufructuary mortgagee the amount of 
his mortgage to complete the plaintiff s 
right to immediate possession. There 
was no doubt this difference *in that case 
that at the time of the sale purported to 
be made by the mortgagors the latter had 
no title to the property. But it was held 
that the appellants could not also rel> 
upon the equitable principle of subroga¬ 
tion because there was no authority for 
extending the principle to a case such as 
that of a payment made under a mis¬ 
taken belief in the future acquisition of 

an interest in property. 

In the present case it is clear that the 
defendant got-the mortgage transferred 
to him before he had purchased the 
equity of redemption. Taking his con¬ 
duct at its best, it may be said that he 
thought that the sum he had paid was 
part of the Rs. 1,000 the purchase money 
of the land. But when the Court held 
that this was not so, he evidently dec¬ 
lined to go on with the contract of pur- 
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chase. Besides as noted above, there is 
an important fact in the present case. If 
he meant to purchase the mortgagee’s 
rights, he should have got the transfer 
not of the mortgage but of the prelimi¬ 
nary decree which had superseded it. If 
on the other hand, he wanted to put him¬ 
self in the shoes of the plaintiff and 
redeem the mortgage, he had to go on 
with the contract, purchase the property 
from the plaintiffs and get himself sub¬ 
stituted for the plaintiffs in the suit. He 
’adopted neither of these courses. 

In the result we hold that the appel¬ 
lant acquired no charge on the property 
either by his payment of the earnest 
money of Rs. 50 at the time of the con¬ 
tract for sale which he failed to carry 
out or by subrogation to the rights of the 
mortgagee. That being so we consider 
that the Court of first appeal was right 
in holding that he was a trespasser, and 
the suit as framed was maintainable. We 
are not here concerned with the other 
issues which have been remanded by the 
learned Subordinate Judge for trial. 

The appeal therefore fails and is dis¬ 
missed with costs. 

P.R S./b.v. Appeal dismissed. 


A. I. R. 1931 Madras 597 (1) 

• Reilly and Anantakrishna 

Ayyar, JJ. 

R'amabrahmam —Appellant. 

v. 

Gudimalla Andalamma —Respondent. 

Appeal No. 292 of 1926, Decided on 
28th November 1930, against order of 
Dist. Judge, Nellore, D/- 31st March 
1928. 

Provincial Insolvency Act (1920), S. 53 — 
Court sale. 

A transfer by a Court sale in execution is not 
entirely outside the scope of S. 53: A. I. R. 1928 
Mad. 889 and 29 J. C. 217, Rel. on. fp 597 C 1] 

B. Somayya —for Appellant. 

K. Kuppusivamy —for Respondent. 

Judgment. —We do not agree with 
the learned District Judge that a transfer 
by a Court sale in execution is entirely 
outside the scope of S. 53, Provincial 
Insolvency Act. It is possible that, as 
alleged in this case, such a sale may 
be collusive and in execution of a collu¬ 
sive deoree. In Thiruvengada Mudaliar, 
In the matter of (1), ‘it was held that 
a charge made by a decree in pursuance 
of collusive arbitration proceedings was 
within the section. In Puran Na th v. 

(1) A. I. R. 1928 Xad. 889=110 I. 0. 742. 


Madras 597 

Atwargir (2), a Bench of the Allahabad 
High Court .held that for debtor to put 
immovable property out of the reach of 
his creditors by bringing a collusive suit 
against a third party as if for recovery 
of possession and then to compromise it 
so as to leave that party in possession 
would be a transfer within S. 4 (b) (now 
S. 6 (b), Provincial Insolvency Act, and 
if so, it would clearly be liable to attack 
under S. 53. 

Nor has the learned District Judge 
considered the applicability of S. 4 of the 
Act, under which also the Offioial Recei¬ 
ver’s petition was preferred. This ap¬ 
peal is allowed, and the order of the 
District Judge is set aside. The petition 
is remanded to him for fresh disposal 
after further inquiry. The costs of this 
appeal will abide and follow the result. 

P.R .S./s. N._ Appeal allowed, 

(2) [1915] 29 1. G. 217. 
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Ramesam, J. 

Purushotama Ratlio — Plaintiff—Ap¬ 
pellant. 

v. 

Brundavana Dass and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 2276 of 1927, Deci¬ 
ded on 29th January 1931, against dec¬ 
ree of Sub-Judge, Berhampore, in A. S. 
No. 91 of 1926. 

(a) Limitation Act (1908), Art. 44—Art. 
44'does not apply to suit by minor to set 
aside alienation by de facto guardian but 
Art. 44 applies in case of de jure guardian. 

Suits brought by persons to set aside aliena¬ 
tions by their de jure gurdians during the mino¬ 
rity are governed by Art. 44: 44 Bom. 742, 

Bel. on. [p 598 G 2] 

Artiole 44 does not however apply to suits by 
minor to sot aside alienation made in minority 
by de facto guardian and the minor can bring a 
suit within the larger period, generally 12 years 
allowed by the general law. [P 598 C 2] 

t (b) Guardian and Vfard—Alienation by de 
facto guardian is not Void but only voidable 

Voidability is analogous to that of widow’s 
alienation by reversioners — “ Voidable ” is 
not used in same sense as in law of contracts 
—Lim. Act (1908), Art. 141. 

The alienations made by a de facto guardian 
during the minority of a minor are not void but 
only voidable. The voidability is analogous to 
the voidability of widow's alienation by rever¬ 
sioners who can ignore the widow’s alionations 
and bring a suit within 12 years under the 
general law, undor Art. 141. The word “ void¬ 
able ” in such ’cases is not used in the same 
sense as it is used in the latv of contracts. 

tP 598 C 2) 

(c) Hindu Law—Guardian—Only parents 
and testamentary guardian can be de jure 


I 
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guardians and no other persons unless ap¬ 
pointed by Court. 

Under the Hindu law the-de jure guardian 
would be either the parents or a testamentary 
guardian and no other person can be de jure 
guardian unless appointed by the Court with 
the possible exception of male and female an¬ 
cestors: 2 C. W. N. 191 and 2 C. L. R. 583, Ref. 

[P 599C1, 2J 

(d) Guardian and Ward—De facto guar¬ 
dian acting for benefit of minor binds him 
by alienation made for necessity. 

A de facto guardian acting bona fide for the 
minor’s benefit and in his interests may bind 
him by his alienation when it is made for a jus¬ 
tifiable necessity. [P 599 C 2] 

(e) Limitation Act (1908), Art. 44—Natu¬ 
ral mother of adopted son not appointed 
guardian by Court is not guardian de jure 
and Art. 44 does not apply to suit for setting 
aside alienation made by her. 

The theory of Hindu law is that adoptiou 
amounts to civil death in the natural family 
and rebirth in the family of adoption. Although 
the relationship between the natural parents 
and the adopted boy remains for the purpose of 
prohibited relationship in connexion with the 
marriage, except for this purpose, all the natu¬ 
ral relationship is at an end. However much 
it may be desirable for a Court to appoint one or 
other of the natural parents as guardian when 
the adoptive parents are not available, the natu¬ 
ral parents until appointment by Court cannot 
be regarded as guardian do jure. 

Article 44 does not therefore apply to suit to 
set aside alienation by a natural mother of an 
adopted son, who is only a de facto guardian 
unless appointed guardian de jure by the Court: 

A. I. R- 1928 P. C. 87 and A. I. R. 1927 P. C. 
139, Ref.; (Case law discussed). [P GOO C 1] 

B. Jagannadha Das— for Appellant. . 

C. Sambasiva Rao—[or Respondents. 


Judgment.—This second appeal arises 
out of a suit by the plaintiff to recover 
certain properties purported to have been 
sold by his guardian on 20th March 1919 
under Ex. 1 for Rs. 800 to defendants 1 
to 3 and 10. Defendants 4 to 9 are 
members of an undivided family along 
•with defendants 1 to 3, and defendants 
11 to 13 form one undivided family with 
defendant 10. The District Munsif found 
that the sale was not binding upon the 
plaintiff and gave a decree. On appeal 
the Subordinate Judge differing from the 
District Munsif found that the sale deed 
was executed for necessity and dismissed 
the plaintiff’s suit. The plaintiff files 
this second appeal. 

In second appeal plaintiff’s advooate 
Mr. Jagannadha Das argues that there is 
no legal evidence in support of the neces¬ 
sity relied on by the defendants.^ But 
before I discuss this question it will be 
convenient to dispose of another point 
raised by Mr. Sambasiva Rao the learned 


advocate for the respondents as it arises 
first in logical order; it is that the suit 
is barred by limitation. This point was 
raised by issue 1. Both the lower 
Courts have found that the plaintiff's suit 
was brought more than three years after 
he attained majority. Mr. Sambasiva Rao 
contends that Art. 44 applies to the suit 
and the suit is therefore barred by limi- 
lation. 

Now suits brought by persong to 
set aside alienations by their guar¬ 
dians during their minority may be divi" 
ded into three categories; (1) Where 
guardians are de jure guardians. Suoh 
suits are obviously governed by Art. 44,1 
This is not denied by the appellant's ad¬ 
vocate: see Fakirappa Limanna v. Lu- 
manna Mahadu (l) in which certain ob¬ 
servations suggesting the opposite view 
in Balappa v. Chanbasappa (2) and 
Anandappa v. Totappa (3) were disap¬ 
proved.(2)Alienations by de facto guardi¬ 
ans. To this class Art. 44 does not apply: | 
vide Thayummal v. Kuppanna Koun- 
dan (4) and Bamasicami Pillai v. Kasi- 
natha Ayyar, A. I. R. 1928 Mad. 226., 
Such alienations by de facto guardians 
can be ignored by a minor and he 
can bring a suit within the larger period, 
generally 12 years allowed by the gene¬ 
ral law. The transactions are not void 
because, if the alienations were for justi¬ 
fiable necessity, they may be upheld 
wholly or partially. They are only void-i 
able, but one has to use the term “ void¬ 
able ” carefully in respect of such cases. 
Voidability by minors of such alie¬ 
nation is analogous to the voidability 
of widows’ alienations by the rever¬ 
sioners who can ignore the widow s 
alienations and bring a suit within 12 
years under Art. 141: see my judgment 
in Appavu Naicken, In re (5). The word 
" voidable ” in suoh cases is not used in 
the same sense in which it is used in the 
law of contracts: see also lit'the matter 
of, Amrithalinga Tevan, A. I. R. 1928 
Mad. 986. (3) Where the alienation 
is made by a person who pretends to be 
a guardian though he is not the real 
guardian and is only an intermeddler just 
for the purpose of the transaction. It is 
unnecessary to discuss the incidents of 


[1920] 44 Bom. 742=58 I. C. 257. 
[1915] 33 I. C. 444. . . 

1915] 17 Bom. L. R. 1137 (foot-note). 
1915] 38 Mad. 1125=26 I. O. 179. 

A. I. R. 1931 Mad. 377=128 I. O. 695. 
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the third category as ifcjs agreed on both 
sides that the present suit does not fall 
under that category. • 

The learned advocate for the respon¬ 
dents claims that the present, suit falls 
under the first category whereas the 
learned advooate for the appellant claims 
that it falls under the second category. 
The question whether it falls under the 
first or second of the categories above 
mentioned really depends on the question 
whether the guardian who alienated the 
suit property should be regarded as de 
jure guardian or de facto guardian. For 
the purpose of deciding that question I 
have to state some further facts. The 
suit property belonged to one Baidharo 
an Oriya Brahmin who died in 1906 
leaving a widow, a daughter, a mother 
and two sisters. Immediately after his 
death there were disputes about his pro¬ 
perty and the present plaintiff was alle¬ 
ged to be his adopted son. As he was 
then a minor his natural father put for¬ 
ward claims on his behalf. The disputes 
were settled by a partition between the 
various relations of Baidharo: Ex. A 
dated 5th February 1906. Soon after 
this a suit was filed by certain rever¬ 
sioners to set aside the adoption. The 
suit was resisted by the various persons 
who got Baidharo’s property including 
the adopted son. The adopted son at 
first was represented by his natural 
father. Some time afterwards he died 
and the natural mother was appointed 
guardian ad litem by order dated 12th 
September 1912. The suit was dis¬ 
posed of in favour of the defendants 
and against the plaintiffs on 18th No¬ 
vember 1912. At the time of Baidharo’s 
death his widow was a young girl of 10 
and even at the time of the suit she 
was a minor. She attained her majo¬ 
rity only after the disposal of the suit. 
The adopted boy, the plaintiff being under 
the protection of his natural father and 
natural mother from 1906 to 1912 conti¬ 
nued to be under the protection of the 

natural mother and it is she, acting as 

his guardian, that executed Ex. 1, the 

sale deed on which the defendants rely 
in this suit. 

The question is whether under the cir¬ 
cumstances stated above the natural 
mother can be regarded a de jure guardian. 

l* Thayammal v. Kuppanna Koundan 

™ ® a . da / lva ; Ayyar - J - stated that under 
the Hindu law the de jure guardians 


would be either the parents or a testa-l 
mentary guardian and that .no other can 
be de jure guardian unless appointed by 
Court with the possible exception of male 
and female ancestors. In stating this 
proposition he relied on two cases : 
Mt. Bhilcuo Koerv. Mt.'Chaviela Koer (6)' 
and Kristo Kissore Neogohi / v. Kader 
Moye Dossee (7). I agree with the propo¬ 
sition so laid down by Sadasiva^ 
Ayyar, J. 

The distinction between natural and 
adoptive parents did not arise in that 
case. The question now is whether 
when a boy is adopted the natural 
parents can bo regarded as de jure 
guardians within the meaning of that 
proposition. In Lalcshmi Bai v. Shridar 
Vasudev Takle (8), it was held in a con¬ 
flict between the natural father and the 
adoptive mother that the adoptive 
mother had a preferential right to 
guardianship. This does not help us in 
the present case. In Tirapaya v. Rama - 
swami (9), it was held that where a 
testamentary guardian and other rela¬ 
tions are unwilling to act the natural 
mother of an adopted boy is a proper 
person to look after his interests. She 
can act for the benefit of the minor 
and bind his estate for necessary pur¬ 
poses and would bo a lawful guardian 
within the meaning of S. 21, Limitation 
Act. As I have already stated,a de factoj 
guardian acting bona fide for the minor’s 
benefit and in his interests may bind him; 
by an alienation when it is made for, 
justifiable necessity. In that sense he 
would be a lawful guardian. The deci¬ 
sion mentioned does not show that he 
would be a de jure guardian within the 
meaning of Art. 44. In Gangaprasad 
Bhattacharjee v. Harankanta Chaudhuri 
(10) it is pointed out that the affec¬ 
tion of the natural parents for their 
child does not cease merely because 
he is given away in adoption. Where 
the adoptive parents are not available 
the natural parents may also be very 
proper guardians ; it is perfectly true. 
But it does not follow from this 
that the natural parents can be re¬ 
garded as guardians de jure. In Anan- 
dappa v. Totappa (3) the transaction was 

(6) [1898] 2 C. W. N. 191. 

(7) 2 0. L. R. 583. 

(8) [1878] 3 Bom. 1. 

(9) [1913J 19 I. O. 362. 

(10) [1910] 7 I. 0. 234. 
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between the adopted boy represented by missory note (Ex- 2-B) dated 24th June 
his natural father and the natural grand- 1917 ; (3; Bs. 200 due on a promissory 
father in respect of the office of vattan. note dated 27th June 1916 (Ex. 2-A); and 
It does not appear whether either the (4) Bs. 76 required for .Upanayanam of 
adoptive father or mother was living, the plaintiff. The mortgagee in Ex. S 
But it is remarked in Fakirappa Lum- and the payee in Ex. 2-B is the same 
manna v. Lummanna Upahadu (l) that person, namely, Narasimba Das, the 
that being a case for 'alienation by one father-in-law of the plaintiff’s natural 
who is not the natural guardian the brother. Of these three documents 
actual decision was correct though not Ex. 2 purports to be for the purpose of 
the observations in it. This shows that discharging the debts borrowed from 
the natural parent should not be re- Mavudi Devo Bondu and others by the 
garded as the natural guardian of an late Gangadhara Batho, the natural 
adopted person. These are all the cases father and the previous guardian of 
that are available on the matter. Now plaintiff for the litigation expenses of the 
however much it may be true that the said minor. No purpose is mentioned in 
affection of the natural parents towards the next document Ex. 2-A. In Ex. 2-B 


the adopted boy does not cease after the 
adoption it must be remembered that the 
theory of the Hindu law is that adoption 
amounts [to civil death in the natural 
family and rebirth in the family of adop¬ 
tion : vide the remarks of the Judicial 
Committee in Baghurajchandra v. Su- 
bhadra Kunwar (ll). In another deci¬ 
sion of the Privy Council, Krishnamurti 
Ayyar v. Krishnamurti Ayyar (12), it 
was observed that a natural father about 
to give his boy in adoption could not be 
his guardian so as to bind him. It is 
true that the blood relationship between 
the natural parents and 'the adopted boy 
remains for the purpose of prohibited 
relations in connexion with marriage 
but, except for this purpose, all natural 
relationship must be regarded as at an 
end. However much it may be desirable 
for a Court to appoint one or the other 
of the natural parents as the guardian 
when the adoptive parents are not avail¬ 
able, it cannot be said that until appoint¬ 
ment by Court the natural parents can 
be regarded as guardians de jure. I am 
therefore of opinion that Art. 44 does not 
apply to this case. The plea of limita¬ 
tion does not avail the defendants and 
they must succeed if at all on the merits. 
This takes me to the question raised by 
the appellant. 

The sale deed in this case is Ex. 1. It 
was for Rs. 800, consisting of : (l) an 
amount required to pay off Rs. 400 due 
on a usufructuary mortgage dated 25th 
March 1914 Ex. 3 (tf) ; the amount re- 
quired to pay off Rs. 124 due on a pro- 

(11) A. I. R. 1928 P. 0. 87 =108 I. C. 073 =55 
I. A. 139=3 Luck. 76. 

(12) A. I. R. 1927 P. O. 189 =101 I. 0. 779=54 
I. A. 248=50 Mad. 50?. 


the purpose mentioned is discharging a 
prior debt due to Padmanabha Batho on 
behalf of the minor. Padmanabha Batho 
has not been examined. There is no evi¬ 
dence in the whole record to show why 
that debt to Padmanabha Batho was in¬ 
curred. The document itself does not 
contain even a recital as to why it was 
incurred. It is impossible to regard this 
last debt as binding on the minor. The 
same remarks apply to Ex. 2-A. The 
lower appellate Court seems to have 
thought that all the three debts may 
be regarded as having been incurred 
for the litigation expenses of tbe minor, 
the litigation being the suit by the re¬ 
versioners disposed of in 1912. It is im¬ 
possible to connect the promissory notes 
Ex. 2-A and Ex. 2-B of 1916 and 1917 
with the suit which w T as disposed of in 
1912, not to mention that there is no 
legal evidence in proof .of such a con¬ 
nexion. 

I am therefore dear that Exs. 2-A 
and 2-B are not binding on the minor. 
We now come to Ex. 2, the usufruc¬ 
tuary mortgage. It contains a reci¬ 
tal that it was for tbe payment of a 
prior debt to one Mavudi Devo Bondu 
which was inourred for litigation ex¬ 
penses. The document itself being in 
February 1914 the prior debt would have 
been incurred in 1912 or 1913 and as a 
matter of probability there is nothing 
unreasonable in the recital. It must 
however be remembered that the recital 
itself is no evidence of the existence 
of the debt and an alienee who relies 
upon the fact of prior debts would be 
prudent if he adduces evidence to prove 
the existence of snoh debts by evidence 
de hors the document. In the present 
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case all the evidence we hive got is this: 

P. W. 1 the plaintiff says, “ In the sub- 

Court I bore half the expenses.” What 

was meant was that the defendants in 

the suit made common cause and half 

the expenses were borne by the other 

relations and half were debited to the 

minor, not that the minor himself found 

the money. P. W. 3 says: “ Plaintiff’s 

natural father bore half the expenses for 

litigation.” D. W. 1, defendant 1, says 

To meet expenses for litigation Ganga- 

dhar borrowed Rs. 400 from Delibandhu 

and others But in cross-examination 

he says that he does not know why 

money was borrowed from Delibhandu 

and what was done with the Rs. 400 

borrowed from Delibhandu and others. 

The judgment in the suit of 1911 is Ex. B. 

It shows that Rs. 150 were allowed for 

pleader’s fee for the defendants. The 

defendants examined 11 witnesses in the 

case and they would have had to pay 

process fees for those witnesses. It is 

true that the plaintiffs are ordered to pay 

the costs to the defendants, but we do 

not know whether they were recovered 
or not. 


It is therefore clear, apart from 
tne-fact that the defendants have not 
adduced evidence tracing the mortgage, 
Ex. 2, to prior debts, that some expenses 
must have been incurred on behalf of the 
minor by his natural father and mother. 
The recital is evidence of a representa¬ 
tion to the creditor in Ex. 2 that prior 
debts were incurred in favour of Deli¬ 
bhandu for litigation expenses. But the 
question arises whether all the Rs. 400 
borrowed under Ex. 2 should be regarded 
as justified on account of such represen¬ 
tation. Having regard to the fact that 
the defendants have not cared to trace 
the debt further beyond Ex. 2 and having 
regard to the fact that the creditor in 
Ex. 2 was content with the representa- 

Ji on ° f a V0ry 2 0n0ral nature that 
Rs. 400 was required for litigation ex¬ 
penses without making further inquiries 

tlhfl other hand having regard to 

the fact that some expenses must have 

nri 0 " i? f O ° rr f 0d 8eei , Ug fchafc fcllGre was a 

prior litigation and also having regard to 
the fact that half only of the expenses 
were debited to the minor, I think I will 
)e giving effeot to the equities in the 
case by holding that about Rs. 160 is all 
that is binding on the minor for litigation 
expenses, and adding this to the small 


item required for performing the XJpa- 
nayanam which is also mentioned in the 
sale deed, I would say that on the whole 
about Rs. 200 is all that is binding on 
the minor. Tbe amount required for the 
Upanayanam is stated as Rs. 76 in the 
sale deed. But D. W. 1 states that it is 
Rs. 43, 48 being a mistake for Rs. 43. 
Adding this Rs. 43 to Rs. 160 the sum 
which in my opinion was likely to have- 
been incurred in the litigation on behalf 
of the minor, i. e., as I said, Rs. 200 is- 
all that would be binding on the minor. 
But the sale was for Rs. 800. The result 
is that the whole sale deed is not bind¬ 
ing on the plaintiff. If. the plaintiff 
pays down Rs. 200 to defendant 1 he 
would be entitled to recover the whole 
property. 

As the plaintiff is succeeding to the 
extent of three-fourths and losing to- 
the extent of one-fourth, strictly he 
would be entitled to get half of his costs 
without paying any. But as half his 
costs come to about Rs. 200 and more, 

I think it is best to set off the amount 
of costs towards the amount that the 
plaintiff should pay. The result will 
be that he is entitled to recover the 
suit land paying no amount and re¬ 
ceiving no costs. There will be there¬ 
fore a decree to this effect with future 
mesne profits from this date up to date 
of delivery or three 'years according to- 
O. 20, R. 12. 

P.R.S./r.m. Order accordingly. 

A. I. R. 1931 Madras 601 

Madhavan Nair, J. 
Krishnaswami Pathar and others —De¬ 
fendants—Appellants. 

v. 

Ramachandra Ayyar and others — 
Plaintiffs—Respondents. 

Second Appeal No. 1655 of 1927, De¬ 
cided on 7th November 1930, against de¬ 
cree of-Dist. Judge, South Arcot, in Ap¬ 
peal Suit No. 221 of 1926. 

Evidence— Admissibility — Omission 
to object doe* not make irrelevant evidence 
relevant. 

W hen a pieco of evidence is irrelevant, the 
erroneous omission before the lower Courts to 
object; to tbe admission of that evidence doos- 
not make that evidence relevant: 19 All. 76; 

A. I. 11. 1928 P. C. 127 and 44 Bom. 192, Foil. 

[P 602 C 1] 

(b) Registration Act (1908), S. 17 (b)— 
Document described as receipt— Executant 
(mortgagee) remitting certain amount and 
agreeing to receive balance in satisfaction 
of all claims—He ‘acknowledging receipt 
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of Rs. 100 and agreeing to hand over 
documents along with'title-deed on receipt 
of balance—Document held required regis¬ 
tration. 

A document which was described as a 
receipt mentioned that a certain sum was re¬ 
mitted bv the mortgagee, the executant, and 
that he agreed to receive a certain amount in 
satisfaction of all claims. It .then said that 
towards that amount he had received Ks. 100 
and ended with saying: “After receiving the 
balance I shall credit the same on the said 
documents and hand them over to you along 
with the title-deed ” 

Held : that the document, though described 
as receipt, came within the scope of Cl. fb), 
S. 17, and required, registration. [P 603 C 1] 

T. M. Krishna sic ami, Iyer —for Appel¬ 
lants. 

S. Panckapagesa Iyer —for Respon¬ 
dents. 

Judgment. —Defendants 3, 4 and 5 
are the appellants. This second appeal 
arises out of a suit instituted by the 
plaintiff to recover a sum of Rupees 
612-14-0 alleged to be due under two 
registered mortgage bonds assigned to 
him under Ex. C by the original mort¬ 
gagee. The contesting defendants set 
up Ex. 1 to prove that the- mortgagee 
agreed to receive only Rs. 425 in dis¬ 
charge of the mortgage .bonds and a 
promissory note for Rs. 20. The District 
Munsif admitted Ex. 1 in evidence and 
gave a decree to the plaintiff for Rupees 
156 only on the strength of this agree¬ 
ment. In appeal it was argued that 
Ex. 2 was inadmissible for want of 
registration under Cl. (b), S. 17, Regis¬ 
tration Act. 

This argument was accepted by the 
learned District Judge and the decree of 
the lower Court was accordingly modi¬ 
fied with the result that the plaintiff 
was given a decree for Rs. 405-14-0 with 
costs aud ‘subsequent interest, a larger 
amount than what was awarded to him 
by the District Munsif. 

In second appeal it is argued that the 
lower Court was wrong in allowing the 
appellant to argue that Ex. 1 was inad¬ 
missible in evidence inasmuch as that 
objection was not taken before the 
District Munsif and that the District 
Judge’s decision that Ex. I isinadmissi- 
ble is wrong. There are decisions of the 
Privy Council to show that, when a 
piece of evidence is irrelevant, the erro¬ 
neous omission before the lower Courts to 
object to the admission of that evi¬ 
dence does not make that evidence rele¬ 
vant: see A. B. Miller Official Assignee 


of the Estate of Bamkishen Das v. Bahu 
Madho Das (1) and him Yam Hong v. 
Lam Choon & Co. (2); see also Mara - 
liari v. Ambabai (3). It therefore follows 
that the learned District Judge did not 
act wrongly when he allowed the ap¬ 
pellant before him to raise the objection 
regarding the admission of Ex. 1 though 
it was not raised in the first Court. 

The .next question is whether Ex. 1 
is inadmissible for want of registration. 
It is described as a receipt. It mentions 
that a certain amount of principal and 
interest was remitted by the executant, 
the mortgagee and that he has agreed to 
receive Rs. 425 in satisfaction of all 
claims. Then it says that towards that 
amount he has received Rs. 100 and ends 
with saying: 

“after receiving the balance of Rs. 325 (three 
hundred and twenty-five), I shall credit the 
same on the said three documents and hand 
them over to you along with the title-deed. 
This is the receipt therefor.” 

Mr. Krishnaswami Ayyar argues that 
this is a receipt and nothing more and 
that.in no way it “declares,” “limits” or 
“extinguishes” the executant’s right or 
interest of the value of more than 
Rs. 100 in the mortgage security (the 
immovable property) within the mean¬ 
ing of S. 17, Cl. (b), Registration Act. 
My attention was drawn to various 
decisions both by the appellant and 
the respondent; but I do not think it is 
necessary to discuss these cases as it is 
clear that the determination of the ques¬ 
tion must depend upon the construction 
of the particular document in the case. 
The words of S. 17, Cl. (b), are very wide. 
As observed by Napier, J. in Lakshmana 
Chetti v. Chenchuramayya (4) at (p. 82 of 


It would hardly be possible to find words of 
er import than we have in Cl. lb), b. n, 
-S. (2), Registration Act” which purport or 
rate to create, declare, assign, limit or ex- 
{ uish whether in present or in future, any 
it, title or interest.” 

t is true that Ex. I describes itself as 
eceipt but reading the document as a 
ole there can be no doubt that it 
its the right or interest of the mort- 
ee to Rs. 325 only in the mortgage 
urity. That is clear from the last 
of the document which I have 
As it thus limits his right in 


(1) [1897] 19 All. 76=23 I. A. 106 (P.O.). 

(2) A. I. R. 1928 P. 0. 127=107 I. 0. 457. 

(3) [1920] 44 Bom. 192=55 I. O. 316. 

(4) [1918] 44 I. 0. 132. 
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the mortgage security to a sura which is 
more than Rs. 100 it clearly come 3 
within the scope of Cl. (b), S. 17, Regis¬ 
tration Act. In my opinion Ex. 1 either 
(declares or limits the right or interest 
of the mortgagee of the value of more 
than Rs. 100 in the mortgage security 
and therefore requires registration. I 
agree with the opinion of the lower 
Court on this question. No other ques¬ 
tion arises for decision in this second 
appeal. In the result, this second ap¬ 
peal i3 dismissed with costs. 

P.R.S./s.N. Appeal dismissed. 

A. I. R. 1931 Madras 603(1) 

Reilly and Anantakrishna 

Ayyar, JJ. 

Edupuganti Bucliayya and another — 

Appellants. 


v. 

Edupuganti Sriramamma — Respon¬ 
dent. 

Appeal No. 170 of 1930, Decided on 
12th December 1930, against order of 
Sub-Judge, Bezwada, D/- 20th Novem¬ 
ber 1929. 

Decree — Execution — Decree creating 
charge—Sale can be held without fresh suit 
or attachment of property charged. 

Where a decree creates a charge ou property 
in favour of a person, such person is entitled 
to execute the decree without any further suit 
for sale of tho property covered by the charge, 
nor need the charged property be first attached 
before it can be brought to sale: 10 Mad. 283 
and 2-1 Mad. G89, Ref. 42 I. C. 975, Foil. 

[P G03 C 1] 

G. Lakshmanna and G. Chandrasakara 
Sastri —for Appellants. 

Ch. Raghava Rao —for Respondent. 

Judgment. So far as the amount 
covered by this execution petition is con¬ 
cerned, the question whether payment 
9hould be in money or kind is re 3 judi¬ 
cata by reason of the order in E. P. 
No. §2 of 1928. 

For the judgment-debtors Mr. Laksh- 
manna contends that the decree, so far 
as it creates a charge, is not executable 
but can only be the basis of a further 
suit for sale. That is against the deci- 

! ^r 0D 7 V? S ™ ba Q ia Ammal v. Manicka 
Mudahar (1), where the decree was in 

simrtar terms to that in this suit: see 
also Muttia v. Veerammal (2) at p. 287 
and Minakshi v. Ghinnappa (3) at p 694 
Mr. Lakshmanna has a further conten- 



[1917] 42 I. C. 975. 
[1887 10 Mad. 283. 
[1901] 24 Mad. 689. 


tion that, even if the charge can be exe¬ 
cuted by sale without a fresh suit, the 
land charged must first be attached. No 
authority for that proposition can be 
cited and to require attachment of the 
property to be sold is inconsistent with 
the sale in execution of property mort-i 
gaged or charged. The mention of at¬ 
tachment in the*, head-note to the re¬ 
port of Sowbagia Ammal v. Manicka 
Mudaliar (1) is a mistake. Apparently 
the decree-holder wished to attach the 
property, but the learned Judges did not 
suggest anywhere in their judgment that 
it was necessary. 

Thi9 appeal is dismissed with costs. 

F.R.S./v.B. Appeal dismissed . 

_ % 

A. I. R. 1931 Madras 603(2) 

CURGENVEN AND BhASHYAM 
AY YANG AR, JJ. 

A. R. S. P. Subramanian Clietti — Ap¬ 
pellant. 

v. 

Official Assignee of Madras —Respon¬ 
dent. 

Original Side Appeal No. 16 of 1929, 
Decided on 21st August 1930, against 
order of Kumaraswami Sastri, J., D/- 
29th October 1928. 

Contract Act (1872), S. 17—Purchaser of 
decree in favour of insolvent from Official 
Assignee for 20 per cent of its face value 
representing that decree was almost un¬ 
realizable with knowledge that it was fully 
secured has committed fraud. 

Whore a person purchases a decree obtained 
in favour of an insolvent from the Official 
Assignee for 20 per cent of its face value by 
representing that the decree was practicallv 
unrealizable although ho knew that satisfac¬ 
tory security had been given for the full 
amount of tho decroe. ho is guilty of fraud as 
his statement constituted “ tho active conceal¬ 
ment of a fact by one having kuowlodgo or be¬ 
lief of the fact.” and the vendor under such 
circumstances can sue for sotting asido the 
purchase on the ground of fraud, [P G05 G 1, 2J 

K. S. Krishnaswami Iyengar — for 
Appellant. 

V. Thyagarajan for Respondent. 

Curgenven, J. —This appeal is filed 
against an order passed by Kumara¬ 
swami Sastri, J., in insolvency, setting 
aside a deed of transfer executed by the 
Official Assignee in respect of five de¬ 
crees, part of the assets of the insolvent, 
in Petition No. 127 of 1925. The first 
of these decrees, in O. S. No. 318 of 1924, 
was, with costs and interest up to 1924, 
for a sum of Rs. 771-13-0 and, with 
appellate costs and further interest. 
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would amount in face value at the time 
of the transaction to some eight or nine 
hundred rupees. The remaining four 
decrees were nominally worth in all 
about Rs. 170, but it is only with the 
decree in 0. S. No. 318 of 1924 that we 
are substantially concerned. The in¬ 
solvent was a widow and had two 
brothers, Subramania' Chetti and Pa- 
laniappa Chetti. The latter of these, 
it is admitted, was managing her estate; 
it was to the former, Subramania Chetti, 
that the deed of transfer was executed 
by the Official Assignee, Mr. Wilson, 
on 25th April 1928. The notice of 
motion to set aside the transfer was filed 
by Mr. Albivjuerque, who was the acting 
Official Assignee, during Mr. Wilson s 
absence, on 27th July 1928. But as this 
gentleman does not seem to have been 
conversant at first hand with the facts, 
we may turn to Mr. Wilson s own re¬ 
port dated 6th October 1928 for a state¬ 
ment of his case. According to this, 
in March 1928, Mr. P. V. Sudarsana 
Raju, an advocate, came and represented 
to him on behalf of his client that the 
decrees were “unrealizable” and were 
not worth even 20 per cent of their face 
value but that his client was willing to 
give that proportion of their nominal 
value for them. It was not disclosed 
to him that the intending purchaser was 
a brother of Palaniappa Chetti who was 
managing the properties, nor was the 
fact disclosed that in respect of the 
decree in O. S. No. 318 of 1924 the 
whole amount was secured. After re¬ 
cording some depositions and admitting 
some documentary evidence, the learned 
Judge, starting with the admission that 
security for the full amount had in fact 
been given for the decree in question, 
found that that circumstance had been 
withheld from Mr. Wilson in the nego¬ 
tiations before the purchase, that on the 
other hand representation had been 
made that the decrees were not recover¬ 
able, except to a small extent, and that 
in these oircumstances the transfer must 
be set aside. 

Although some attempt has been made 
before us to suggest doubt as to the 
completeness of the security, we must, 

I think, accept the very clear admission 
recorded on this point by the learned 
Judge. It has not been contested that 
the security was required and given as 
a condition of setting aside an ex parte 


decree previously passed in O. S. 318 
and the presumption, which remained 
unrebutted, is that the Oourt satisfied 
itself that the security offered was suffi¬ 
cient. Accordingly, the full value of 
this decree would be recoverable in exe¬ 
cution. Did the transferee know of this 
circumstance? It has been said that he 
is a brother of the insolvent herself, 
who was the decree-holder, and of 
Palaniappa Chetti, who was managing 
her affairs. An attempt was made, by 
filing two documents, Exs. A and B, to 
show that the transferee himself had 
taken a hand in the management, but 
nothing very definite can be gleaned 
from these records, and the learned 
Judge does not seem to have relied upon 
them. There are two witnesses who say 
that the transferee Subramania Chetty 
and Palaniappa Chetty are undivided. 
Palaniappa Chetty himself, although he 
asserts a divided status, admits that 
there is no partition document and that 
there are still some properties to be 
divided. Even accepting his evidence 
as true, the inference appears to us 
legitimate that this brother must have 
known the true facts about this decree, 
and since he himself abstained from 
entering the box this conclusion becomes 
irresistible. Moreover, it is the appel¬ 
lant’s own case that Mr. Sudarsana 
Raju, as this gentleman states in 'his 
evidence, informed Mr. Wilson that 
there- was “ some security for this 
decree. Guarded though this admission 
is, it shows clearly enough that the ex¬ 
istence of the security was known. 

This brings us to the next point: What 
were the representations made? The 
learned Judge has found himself unable 
to accept Mr. Sudarsana Raju s asser¬ 
tion that he mentioned the fact of. se¬ 
curity, in face of Mr. Wilion s denial 
that any such disclosure was made. On 
9th March Mr. Wilson wrote a letter 
(Ex. C-2) to the vakil at Sivaganga who 
was acting as his local agent in the 
insolvency, informing him of the offer 
of 20 per cent, and asking what was 
the exact amount due under the 
decrees to date. It seems improbable 
that, had this matter of security been 
brought to his notice, he would not 
have referred to it in this letter 
or in a later letter Ex. C-l, to the same 
vakil. Further, if he had been aware ot 
the faot, he would not have sold all tne 
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decrees for Bs. 250. On this point there¬ 
fore we think that the learned Judge’s 
conclusion is plainly right. Mr. Sudar- 
sana Raju admits that the offer was made 
!of only 20 per cent of the face value of 
the decrees, and it is only compatible 
with the nature of this offer that he 
should have represented, as Mr. Wilson 
says that he did, that the decrees were 
“unrealizable,” or “worth practically 
nothing. Wo have then to see whether 
these statements, made with the know¬ 
ledge which must bo imputed to the ad¬ 
vocate, and his client, amounted to 
“fraud” as defined in S. 17, Contract Act, 
whether they constituted : 

“ the active concealment of a fact by one 
having knowledge or belief of the fact.” 




To the section is appended an explana¬ 
tion which says : 

“ Mere silence as to the facts likely to affect 
the willingness of a porson to enter into a con¬ 
tract is not fraud, unless the circumstances of 
tho case are such that, regard being had to them, 
it is thie duty of the person keeping silonce to 
speak, or unless his silence is, in itself, equiva¬ 
lent to sppeoh." 

Now it cannot we think be successfully 
maintained that the transferee was so 
placed, as the brother of the insolvent 
and her manager, as to be under a duty 
to reveal the truth. His relationship no 
doubt gave him access to inside know¬ 
ledge, but he occupied no fiduciary posi¬ 
tion towards the Official Assignee, and in 
the application of this explanation he 
must be regarded as no more than a third 
party. Even so regarding him, however, 
it seems impossible to hold that what 
passed at the interview between Mr. 
Wilson and Mr. Sudarsana Raju amounted 
to no more than “mere silonce” about the 
existence of the security. The law has 
been thus stated by Lord Selbourne in 
Coaks v. Boswell (l). We take the quota¬ 
tions from Kerr on Fraud and Mistake, 
Edn. 6, p. 77 : 


Inasmuch as a purchaser, generally spea 
mg, is under no antecedent obligation' to con 
mumoato to his vendor facts which may infli 
? wn induct or judgment when bargaii 

lntorosfc * deceit can be in 
pi ed from his mere silence, unless ho undo 
takes or profossos to communicate thorn. Th 
however he may bo hold to do if he makes son 
other communication whioh, without tho add 
tion of those facts, would be necessarily < 
naturally or probably misleading. If it 

just conclusion that he did this intentional!] 

and with a view to mislead on any materi 
point, that is fraud, and it is a sufficient groun 


for sotting aside a contract if the vendor was in 
fact so misled.” 

Accepting the evidence that, coupled 
with tho offer of 20 per cent of the face 
value, a statement was made to the effect 
that the amounts due under these decrees 
were largely irrecoverable what can that 
be called other than a communication 
jvhich would be necessarily or naturally 
or probably misleading ? True, a mere 
assertion of value, or disparagement of 
the property is not necessarily fraud (Kerr, 
p. 57), but here wo are inclined to think 
that even the offer of 20 per cent carried 
with it an implication that was neces¬ 
sarily misleading. Tho value of many 
kinds of property may be no more than a 
matter of opinion, but a secured decree 
has a fixed value, and an offer of one- 
fifth of its value could only be on the 
implied footing that it was unsecured : 

“ is often fallaciously assumed that a 
statement of opiniou cannot involve a statement 
of fact. But if the facts are not equally known 
to both sides, a statement of opinion bv the ouo 
who knows tho facts best often involves a state¬ 
ment of a material fact, for he implicitly states 
that he knows facts which justify his opinion” 
Kerr, p. 52. 

We have been referred by Mr. K. S. 
Krishnaswami Iyengar for the appellant 
to a passage in the judgment of Lord 
Brougham in Attwood v. Small (2) for 
another statement of the principles which 
should govern a case of this nature. 
After observing that general fraudulent 
conduct and attempts to overreach may 
go for nothing, His Lordship goes on : 

“ It must bo shown that the attempt was 
made, and made with success, cum fructu. Tho 
party must not only have been minded to over¬ 
reach, but he must actually have overreached, 
lie must not only have given instructions to 
the agent to deceive, but tho agent must, in 
fulfilment of his directions, have made a mis¬ 
representation ; and moreover, the representa¬ 
tion so made must have had the effect of deceiv¬ 
ing tho purchaser ; and moreover, the purchaser 
must have trusted to that representation, and 
not to his own acumen, not to his own per¬ 
spicuity, not to inquiries of his own. I will not 
say that the two might not be mixed up toge¬ 
ther, the false -representation of tho seller and 
tho inquiries of the buver, in such a way as oven 
then to give a right to'relief . . . .” 

Wa do not find anything in these ob¬ 
servations to laid us to reconsider the 
view that in the present case there was 
a deliberate and successful attempt to 
mislead, whioh materially affected the 
bargain ; and that therefore there was 
“fraud” within the meaning of S. 17, 
Contraot Act. 


(1) [18G6] 11 A.C. 235. 


(2) [1885] 7 E.R. 684. 


606 Madras Subramanian v. Offl. Assignee (Curgenven, J.) 1931 


The closing words of Lord Brougham’s 
remarks have a hearing upon the last 
point argued. It is said that Mr. Wilson, 
after the interview, made his own in¬ 
quiries into the value of these decrees, a 
circumstance which acquits the appellant 
of all responsibility. The position is 
thus stated in Kerr (p. 49) : 

A misrepresentation to be of any avail what* 
ever must enure to the date of the transaction 
iD question. If a man to whom a representation 
has been made knows at the time or discovers 
before entering into the transaction that the 
representation is false, or resorts to other means 
of knowledge open to him, and chocses to judge 
for himself in the matter, he cannot avail him¬ 
self of the fact that there has been a misrepre¬ 
sentation, or say that he has acted on the faith 
of the representation.” 

The learned author goes on to exem¬ 
plify this principle by summarizing the 
case of Attivood v. Small (2), above re¬ 
ferred to, where an iron company con¬ 
templating the purchase of a property 
including mines and iron works received 
certain representations from the vendor 
and deputed some of the directors to 
verify them. These directors reported 
after a local investigation that the state¬ 
ments were correct, and the purchase 
was effected. It was afterwards found 
that the statements were untrue, though 
the inquiry had failed to expose them. 
The House of Lords held, on the prin¬ 
ciple already explained, that the contract 
could not be rescinded. It will be clear 
however from a perusal of the judgments 
that the mere circumstance of some in¬ 
quiry, or attempt at inquiry, having been 
made will not necessarily bar rescission, 
so that we turn now to see what did 
occur in the present case. 

On 9th March Mr. Wilson wrote to the 
vakil at Sivaganga, informing him of the 
offer made, and asking what was the 
exact amount due under the decrees up to 
date, and what was likely to be recovered 
on them. The vakil replied on 30th 
March, but, so far as the decree in O. S. 
318 was concerned, only answered the 
former of these two questions, and made 
no allusion to the prospects of recovering 
the amount due under it. There is ano¬ 
ther letter from tha Official Assignee, 
dated 11th April (Ex. O-l), and in this, in 
reply to a request from the vakil for fur¬ 
ther particulars required if the decrees 
were to be executed, he asks for the 
names of the parties to the deorees, so 
that he may get the information and 
adds : 


Or you can yourself correspond with my 
agent Mr. M. G. Govindavarada Ayyangar at 
Muraiyur for these particulars.” 

It seems that there was no further 
exchange of letters probably because the 
vakil’s proposal was to execute, whereas 
a fortnight after Mr. Wilson wrote his 
second letter he sold the decrees to the 
appellant. Not much further light is 
thrown upon this part of the case by 
Mr. Wilson’s evidence. The letters must 
speak for themselves. He acknowledges 
that be thought it necessary to write to 
the vakil and says that he asked him 
whether the price offered was fair, though 
the correspondence shows that in this 
form the question was not put. We may 
take it therefore we think, that nothing 
was done to answer the original ques¬ 
tion, “What is likely to be recovered ?” 
It seems plain that Mr. Wilson abandoned 
the inquiry, and decided to dispose of 
the decree as property of purely specu¬ 
lative value. 

It will thus be seen that not only was 
there no enquiry into the real value of 
the decrees, which distinguishes this case, 
from Attivood v. Small (2), but there is 
no reason to suppose that if inquiry had 
been made it could reasonably be ex¬ 
pected to have gone further than an in¬ 
vestigation into the substance of the 
judgment-debtors. There was no ground 
to suspect that the decree in 0. S. 318, 
which was on the face of it an unsecured 
decree for money, was in fact seoured ; 
and, as the learned trial Judge says, there 
was nothing to put the Official Assignee 
or his vakil on notice, or to prompt a 
search of the records. It was a fact so 
latent as to be beyond the scope of such 
an inquiry as Mr. Wilson must have 
intended by his question to set on foot. 
That being so, and it being clear that the 
transfer was completed upon the repre¬ 
sentations made on behalf of the appel¬ 
lant, we c&nnot find that what took place 
avails to relieve him of the consequences 
of these representations. 

We accordingly dismiss the appeal with 
costs. 

p.R.S./K.N. Appeal dismissed . 
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A. I. R. 1931 Madras 607 

Pandalai, J. 

Secy, of State —Defendant—Appellant. 


Madras 607 


v. 

Gorantla Raghavulu and another — 
Plaintiffs—Respondents. 

Second Appeals Nos. 19 and 602 of 
1928, Decided cn 25th February 1931, 
against decree of Sub-Judge, Bapatla, in 
A. S. No. 7 of 1927. 

Madras Hereditary Village Offices Act 
(3 of 1895), S. 10 (4)—Appointment of per- 

* °c n e “ n< * er (4), being one to do duties 

of office only, and is not appointed to office. 

A person appointed under S. 10 (4) is a person 
appointed only to do the duties of the office ; 
and is not appointed to the office governed by 
the Act. He can therefore be dismissed by the 
Sub-Collector who appointed him or oven bv his 
superior (e. g. the District Collector) : 14 .V. L. 
J . 433 and 50 I. C. 185, Dist. [P G08 C 1] 

P. Venkataramana Rao and A. Ven- 
katasubba Rao —for Appellant. 

B. Somayya —for Respondents. 

Judgment. These are two second 
appeals respectively by the Secretary of 
State for India in Council who was de¬ 
fendant 2 in the suit and defendant 1 
who was appointed by the Collector of 
.Guntur in the place of the respondent to 
do the duty of Village Munsif of Chima- 
kurti village in that district. The facts 
are not disputed. The office of village 
Munsif of that village is hereditary and 
is one governed by the Madras Heredi¬ 
tary Village Offioes Act 3 of 1895. The 
holder of that office, a member of the 
family was dismissed by the Collector 
and it became necessary to appoint some 
one to execute the duties of the office. 
The Sub-Collector of Ongole who is the 
Collector empowered under the Act being 
of opinion that any member of the un¬ 
divided family of the last holder should 
not be appointed purported to act under 
S. 10 (4) and appointed the respondent 
who was the Village Munsif of some 
neighbouring village on the recommen- 

iQ 00 n mu fc , h0 Tahsildar in December 
, * form of this order which was 

defective in the first instance was subse¬ 
quently amended so as to bring it into 
conformity with the language of the sub¬ 
section by the Sub-Collector on 10th 

had^o 19 L ^ ea T hile fche Collector 
had on 30th March 1923 removed the 

respondent from the appointment and 
Put in the appellant in Second Appeal 602 
m his stead on thO ground that the res¬ 
pondent was not a resident of the vil¬ 
lage of Chimakurti. The respondent 


vainly pleaded before the revenue autho¬ 
rities that he had been improperly re¬ 
moved and in the end brought this suit 
for a declaration that his removal was 
illegal. The case made by the respon¬ 
dent in the first instance was that he 
had been appointed under S. 10 (6) and 
had thereby become entitled to the here¬ 
ditary office. The District Munsif found 
that the respondent was not appointed 

subsection but under sub- 
, (4). The respondent then contended 
that even under that subsection he 
oouH not be removed. This contention 
the District Munsif rejected and dismis¬ 
sed the suit In appeal to the learned 
subordinate Judge the contention based 
on sub-S. (6) was abandoned but that 
based on sub-S. (4) was pressed. The. 
learned Subordinate Judge has held that 
even if the appointment was one under 
that subsection, the respondent became 
entitled to hold the office until the death 
or return to duty of the dismissed Vil¬ 
lage Munsif and that the District Col¬ 
lector though superior administratively 
to the Sub-Collector had no power under 
the Act to remove the respondent. He 
relied upon two decisions, Ghan Sam - 
banda Pandara Sannadhi v. David 
Nadar ( 1 ) and Krishnaswami Naidu v 
Akkulammal Avergal (2). 

In these second appeals it is admitted 
that the two decisions relied upon by 
the learned Judge have no application, 
the former one relating to proceedings- 
under the Rent Recovery Act and the 
latter to proceedings under the Propri¬ 
etary Estate Village Services Act The 
question remains whether the respondent 
by his appointment under S. 10 (4) got a 
tenure in the office terminable only by 
the death or return to duty of the dis 
missed officer and whether the District 

Collector had any power to remove the 
respondent. 

The learned Subordinate Judge seems 
to have misunderstood the character of 
the appointment under S. 10 (4). The- 
person put in to do the duties of the 
dismissed officer is not appointed to an 
office governed by the Act. He is put in! 
to do the duties of the office which is a 
different thing. The Act does not provide^ 
for a subsidiary class of hereditary offiJ 
cers other than those for whom the Act 
is intended, consisting of their substi- 

(irciawnr m7l. j. 43sT 

(2) [1919J 60 I. C. 185. 
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tutes and their heirs. I enquired of the 
learned advocate for the respondent 
■what was to happen if the substituted 
man who was put in to do the duties of 
the dismissed officer happened to die 
before that officer. He answered by 
referring to the Board’s Standing 0. 148, 
para. 5 where it is stated that when the 
vacancy is caused by the suspension or 
dismissal of a village officer, the Divi¬ 
sional Officer has discretionary power to 
appoint a divided member of the dismis¬ 
sed or suspended officer’s family during 
the lifetime of the dismissed or suspen¬ 
ded officer or until the dismissed or sus¬ 
pended officer returns to duty and 
at the end of that paragraph it is 
stated that where a stranger is appointed 
under S. 10 (l) to succeed a dismissed 
village officer, the heirs of the dismissed 
officer cannot sue for office till the dis¬ 
missed officer dies and that if he leaves 
no qualified or minor heir, the hereditary 
right to the office will then vest in the 
stranger and his heirs. It is argued from 
these extracts that a person appointed 
under S. 10 (4) has a qualified hereditary 
right defeasible no doubt by the return 
of the suspended officer or by the death 
of the dismissed officer and existence of 
heirs on his death but not other¬ 
wise. I do not agree with this at all. 
A person appointed under S. 10 (4) is a 
person appointed only to do the duties 
of the office and when the section says 
that the Collector may direct that until 
the death or return to duty of such last 
holder the duties of the holder shall be 
performed by some person, it only pres¬ 
cribes the period of time during which 
that provision has to be made but does 
not mean that the person who is ap¬ 
pointed is to hold for that period. Such 
a person is in no better position than any 
, one else who is put in temporarily to do 
isomo one else’s work and it will be pre¬ 
sumed that the authority which appoin¬ 
ted him has the authority to remove him. 
The respondent therefore had no right to 
the office as such and was liable to bo 
sent away when those who appointed 
him thought that a better substitute 

could be found. 

But it was said that although the 
Sub-Collector might have removed the 
respondent the District Collector had no 
authority to do so. There is no sub- 
stanoe in this point when the nature or 
the appointment is remembered. If li3 


is not, as I am confident he is not, a 
person whose rights are governed by the- 
Hereditary Villages Offices Act, his is 
a case of an appointment made by the 
Sub-Collector which was cancelled by 
his superior. The Act does not govern 
the case and the respondent has no 
grievance. The second appeals thus 
succeed. The decree of the lower appel¬ 
late Court is reversed and that of the 
District Munsif restored with costs 
throughout. 

P.R.S./s.N. Decree reversed. 
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Jackson, J. 

Syed Muhammad Rowther —Petitioner. 

v. 

Sundara Mudaliar Respondent. 

Civil Revn. Petn. No. 1108 of 1929, 
Decided on 30th March 1931, against 
order of Sub-Judge, Dindigal, D/- 26th 
February 1929. 

Civil P. C (1908), O. 47, R. 1—Error on 
face of record illustrated. 

An error which lay in the Court departing 
from the pleadiugs in a petition under S. 48, and 
allowing tho petitioner to prove a fraud that he 
h id not pleaded is not an error on the face of 
tho record. [P 608 C 2] 

P. N. Appuswami Ayyar for Peti¬ 
tioner. 

S. R. Muthuswami Ayyar —for Res¬ 
pondent. 

Judgment. —The short point in this 
petition is whether the lower Court acted 
irregularly in refusing to review its 
predecessor’s order which is alleged to 
have contained an error on the face o 
its record. This error was never per¬ 
ceived by the petitioner, until the actual 
hearing which in itself goes to helm that 
it was "on the face of the record. It 
lay in the Court departing from the 
pleadings in a petition under S. 48, and 
allowing the petitioner to prove a fraud 
that he had not pleaded. This in my 
opinion would be an error, but not an 
erjror on the face of the record. It was a 
matter which might have been taken up 1 
on appeal ; but no appeal was preferred. 
Review is not exactly a substitute for 
appeal. I therefore deoline to interfere. 
The Civil Revision Petition is dismissed 
with oosts. 

P.R.S./s.N. Petition dismissed • 
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Pandalai, J. 

( B . Rajarajesiuara Sethupathi) Rajah 
of Ramnad and another — Defendants— 
Appellants. 

v. 

Chona Ramanatha Pillai —Plaintiff— 
Respondent. 

Second Appeal No. 112 of 1928, Deci¬ 
ded on 6th March 1931, against decree 
of Dist. Judge, Pamnad, in A. S. No. 251 
of 1924. 

Madras Estates Land Act (1908), S. 213— 
Landlord collecting excessive rent by using 
procedure laid down for recovery of rent — 
Suit to recover such rent is suit for damages 
—Cause of action arises on date of payment 
under protest. 

A suit for recovery of excessive amount of 
money collected under compulsion of law as laid 
down for recovery of rent in the Estates Laud 
Act but which amount was really not due to the 
landholder as rent should be included in the 
category of suits for damages falling under 
S. 213. The cause of action for such a suit 
arises on the date of payment under protest; 
39 Mad. 239 (F.D.), Rel. cn.\ 38 Mad. G55, 
Dlst - [P G10 C 1] 

S. Soundararaja Ayyangar —for Appel¬ 
lants. 

M. S. Krislinasivami Ayyangar — for 
Respondent. 

■Judgment. The defendant appeals 
from a decree by which the lower Court 
has ordered him to pay damages to the 
extent of Rs. 14-11-3 to the respondent. 
The suit was brought under S. 213, 
Estates Land Act, for damages for reco¬ 
very, by compulsion of legal process, of 
arrears of rent which were not due. The 
facts are not disputed. .The respondent 
is the present ryot in possession of a 
piece of land, No. 63, Annadhana Maniam 
in the appellant’s zaraindari, which is 
registered as fysal nanja’ or ancient wot, 
but which has subsequently been planted 
with fruit trees, palmyrah, etc., Ac¬ 
cording to the custom of *the appellant’s 
zamindari, where wet land is allowed to 
remain uncultivated or where it is used 
for tae cultivation of less remunerative 
crops, such as dry crops or plantain, or 
fruit trees, it is open to the zamindar to 
claim vyhat is known as ‘sarasari,’namely 
rent calculated on the average yield of 
wet lands in the village. In short he 
is not bound to suffer by the use to which 
the ryot puts his holding. As a conse¬ 
quence of this, when it is worth the 
while of the zamindar to do so, he may 
demand the rent according to the tree- 
tax method of assessment, that is, at so 
1931 M/77 & 78 


much per tree. Naturally, this method 
will only be adopted when the resulting 
rent would be more than the ‘sarasari’ 
rent. The respondent’s complaint in this 
case was that it was open to the appel¬ 
lant to claim the one or the other but not 
both. On 3rd October 1922 the appel¬ 
lant caused a notice to be affixed which 
was then unknown to the respondent, 
that unless payment of both the 
sarasari’ and the tree-tax was made the 
holding would be put up for .sale. The 
respondent on coming to know of this, 
deposited the amount claimed, Rs. 23 
and odd on 7th March 1923 under pro¬ 
test and brought this suit for damages 
on 6th April 1923. 

Both the lower Courts have held that 
the appellant was entitled to choose in 
the circumstances which method of cal¬ 
culating rent he would elect to adopt but 
that ho was .not -entitled to use both. 
The Special Deputy Collector found that 
the appellant had elected to adopt the 
tree-tax method and awarded the respon¬ 
dent the difference between the amount 
paid and the rent that would be payable 
on that basis. In appeal the learned 
District Judge held that, though the ap¬ 
pellant had given receipts mentioning 
the amount paid as tree-tax, it could not 
be said that he irrevocably adopted the 
method of tree-tax assessment and al¬ 
lowed him to adopt the ‘sarasari’ method 
of arriving at the rent. On this footing 
the amount due to the respondent be¬ 
came reduced to Rs. 14-11-3. In this 
second appeal by the zamindar three 
points have been urged. 

The first point is that the land was 
planted up with trees only at the edges 
and that the middle portion was vacant 
and cultivable with wet crops and there¬ 
fore the zamindar was entitled to levy 
both tree-tax and ‘sarasari.’ There is no 
indication of any such point being made 
in the lower Courts. On the other hand 
the Special Deputy Collector speaks of 
the land as having been uncultivable and 
of its being fully planted up. This 
point therefore does not arise. 

The second point is that the suit was 
barred by limitation because it was 
brought more than three months after 
the affixture of the notice under S. 112, 
Estates Land Act. The argument is that 
the cause of action accrued when the 
land was notified to be sold and the three 
months prescribed by Art. 21, Part. A 
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of the Schedule to the Estates Land Act, 
must be computed from that date. I 
cannot agree with this contention. The 
notice of sale was not the cause of action 
on which the suit was brought. In an 
appropriate case it may or may not be 
that such a notice can constitute a cause 
of action. It certainly was'not the cause 
of action in this case, because the res¬ 
pondent, as he was entitled to do, depo¬ 
sited the money under S. 114 under pro¬ 
test to avoid the sale of property. That 
was the cause of action, namely the de¬ 
privation by process of law of money 
which the respondent was not bound to 
pay but was compelled to pay to avoid 
wrongful sale of property. The decision 
in Venkataramier v. Vaithilinga Thambi- 
ran (l) which was cited in support of the 
argument is not applicable, because that 
suit was for damages for wrongful dis¬ 
traint and it was held that the cause of 
action arose on the date of the distraint. 
Here the cause of action was the pay¬ 
ment of money under the compulsion of 
law and the cause of action accrued only 

on the date of payment. 

The third and the last argument is 
that a suit for the return of money paid 
under compulsion of process for recovery 
of rent is not a suit for damages. No 
authority for this proposition has been 
cited. The decisions which were re¬ 
ferred to have no bearing on this case. 
Ons the other hand, the decision in 
Naraygnaswamy v. Venkata ram ana (2) 
goes far to show that the intention of 
the legislature was to provide a cheap 
and swift remedy for recovery of damages' 
arising from improper use of the facili¬ 
ties provided by the Act, and that S. 189 
bars the jurisdiction of civil Courts in 
cases in which resort to S. 213 is possi¬ 
ble. I see no ground to say that a suit 
for recovery of excessive amount of 
money collected by the use of the pro¬ 
cedure laid down for recovery of rent in 
the Estates Land Act, but which amount 
was really not due to the landholder as 
rent, should not be included in the cate¬ 
gory of suits for damages falling under 
IS. 213. The second appeal fails and is 
dismissed with costs. The memorandum 
of objections is not pressed and is dis¬ 


missed. 

p.R.S./s.N. 


Appeal dismissed. 


(1) [1916] 38 Mad. 655=24 I. 0. 754. 

(2) [1916] 89 Mad. 289=31 I. 0. 326 (F.B.). 
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Reilly and Anantakrishna Ayyar, JJ. 

( Kammara ) Chinna Nagiah and an¬ 
other —Plaintiffs—Appellants. 

v. 

Yerraguntla Pullayya and others— De¬ 
fendants—Respondents. 

Appeal No. 109 of 1929, Decided on 11th 
December 1930, against order of Dist. 
Judge, Cuddapah, in A. S. No. 38 of 1927. 

Madras Hereditary Village Officers Act (3 
of 1895), Ss. 13 and 21—Service inam—Suit 
in which question is whether land constitutes 
emolument of village is cognizable by re¬ 
venue Court—Jurisdiction. 

Suits where the substantial question for de¬ 
cision is whether the lands in question do con¬ 
stitute the emoluments of the village officer, 
are suits which are cognizable by revenue Court 
only and not by civil Courtr 80 Mad. 126; A.I.R. 
1927 Mad. 433 and 41 Mad. 418, Ref.: A. I. R. 
1925 Mad. 749, Biss. from. TP 612 CM] 

A suit to recover possession of inam lands on 
the ground that they were leased to a tenant 
and the term of the lease was over but that the 
tenant was holding over would be oognizable by 
a civil Court. (Obiter.) [P 612 C 1] 

Kasturi Seshagiri Rao —for Appellants. 

T. K. Srinivasa Tliatliachariar - for 
Respondent 4. 

Reilly, J .—In this case the suit was 
instituted in the Court of the District 
Munsif of Proddatur. The District 
Munsif found that it was a suit exclu¬ 
sively within the jurisdiction of the re¬ 
venue Court and dismissed it. On ap¬ 
peal the District Judge of Cuddapah 
agreed with the District Munsif on the 
question of jurisdiction but altered the 
decree of dismissal into an order for the 
return of the plaint to the plaintiffs for 
presentation to the Court having juris¬ 
diction. The present appeal is against 

that order. . 

The plaintiffs and defendant 6 are 

brothers, and defendant 4 is their uncle. 
In 1925 they executed a sale deed in res¬ 
pect of the land concerned in favour of 
defendant 1, and it is admitted that de¬ 
fendant 1 is in possession of the land. 
The prayers in the plaint were for the 
cancellation of the sale deed and for the 
recovery of possession from defendants 1 
and 2 or for the recovery of two-thirds of 
the land by the plaintiffs. In the plaint 
the plaintiffs stated that they owned the 
land as inam, and their case is that it 
formed part of the blacksmith inam of the 
village concerned. In para. 9 of the 
plaint they stated “according to law any 
sale in respect of service inam land is not 
valid.” Defendants 1 and 2*in their writ- 
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ten statements did not say anything 
specific upon that point; but they denied 
the allegations in the plaint generally. 
It appears however that something more 
definite must have been alleged at 
the time the issues were framed, because 
issue 2 runs: “Whether the suit lands are 
service inam lands and inalienable.” It is 
clear that the plaintiffs, when the issues 
were framed, were intending to go to 
trial partly on the question whether 
the sale to defendant 1 was void be¬ 
cause the inam land was by law in¬ 
alienable. Now of the two prayers in 
the plaint, which I have mentioned, I do 
not think there can be any doubt the 
substantial relief prayed for was the re¬ 
covery of possession. In such a case, 
when the plaintiffs describe the land as 
village service inam land, an artisan 
inam in this case, and sue for recovery, 
Ss. 13'and 21, Madras Act 3 of 1895 ex¬ 
clude the jurisdiction of the civil Courts 
and make the suit one to be tried by a 
revenue Court. Kesaram Narasimhalu 
v. Narasimhalu Patnaidu (1) and Kan - 
dappa Achari v. Singarachari (2) are 
clear on that point. 

But it will be remembered that the 
plaintiffs in this case prayed also for the 
cancellation of the sale deed. That was 
not a relief which could be granted by 
the revenue Court. However in spite of 
the arguments of the learned counsel for 
the plaintiffs, I think there is no doubt 
that in this case it is unnecessary for the 
plaintiffs to pray for any cancellation of 
that sale deed in order to get recovery of 
the land. S. 5, Act 3 of 1895, prohibits 
any transfer whatsoever of such inam 
land. Mr. Seshagiri Rao has contended, 
though it does not appear to be of imme¬ 
diate advantage to his clients to do so, 
that the decision of Devadoss, J., in 
Venkamma v. Chinna Appalasivamy (3), 
shows that the sale of such land by an 
artisan inamdar is not void but holds 
good for the period of his tenure of office. 
Certainly Devadoss, J. was of that opi¬ 
nion. But with the greatest respect I 
am unable to agree with him in that in¬ 
terpretation of the section. He did not 
discuss the wording of the section nor 
give any reason for his view, which is op¬ 
posed to the opinion indicated by Mil¬ 
ler, J., in Kesaram Narasimhalu v. Nara- 


(1) [1907] 30 Mad. 126=10 M.L.J. 514 (F B ) 

(2) A. I. rv. 1927 Mad. 483=99 I. O 972 ' 

(3) A. I. R. 1926 Mad. 749=86 I. 0.’ 755 ' 


simhalu Patnaidu (l) and what is of 
more importance, is directly contrary to 
the opinion of the Full Bench in San- 
namma v. Radliaboyt (4). It is true that 
the Full Bench in the latter case were 
dealing with an inam in a proprietary 
estate. But they arrived at their con¬ 
clusion by interpreting S. 5, Act 3 of 
1895 and expressed the opinion that a 
mortgage by an inamdar, who would 
come within that section, as the black¬ 
smith inamdars did in this case, was null 
and void from the beginning. I have no 
doubt that, if that opinion of the Full 
Bench had been brought to Devadoss, J.’s 
notice, he would have followed it, as we 
are bound to do. Therefore in order to 
obtain recovery of this land the plaintiffs 
need not get this sale deed cancelled. 
As Mr. Seshagiri Rao has pointed out, 
recovery alone will not give them exactly 
what they have asked for in the suit. 
He represents that his clients for some 
reason—apparently because they are 
afraid that, if the land is recovered from 
defendant 1, ho may demand compensa¬ 
tion from them —will not feel safe until 
they have got this deed cancelled. In 
regard to that I may suggest that, if the 
plaintiffs succeed in the revenue Court in 
recovering possession—and it is only in 
the revenue Court, so far as I can see, 
that they can recover possession of the 
land—they may either find it unneces¬ 
sary to trouble themselves any more 
about this deed or, if they still wish to 
have it cancelled, there will be nothing 
to prevent them from instituting another 
suit in a civil Court for its cancellation. 

That will be a matter for them to 
decide, as they may then be advised. 
But, so far as this suit is concerned, 
it appears to me quite clear that the 
substantial relief prayed for is recovery 
of the land, and that must be sought in 
the revenue Court. Cases have been 
mentioned to us in which inamdars with¬ 
in the scope of Act 3 of 1895 have sued 
their tenants for recovery after the ex¬ 
piry of a lease and have been allowed to 
do that in the civil Court. Indeed the 
civil Court appears to be the proper place 
for such a suit, because such a suit would 
not be in any way based upon the lessor’s 
title as inamdar and his title in such a 
case could not be disputed by his lessee. 
Those cases are of no help in showing 
that the present case, clearly one for re- 

(4) [19X8] 41 Mad. 418=43 17079351^.13^ 
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covery of the land on the basis that it is 
blacksmith inam land, can be brought 
anywhere but in the revenue Court. 

In my opinion therefore the order of 
the learned District Judge, that the plaint 
should be returned for presentation to 
the Court having jurisdiction, was right, 
and this appeal should be dismissed with 
•costs. 

Anantakrishna Ayyar, J. —I agree. 
The question whether the present plaint 
is cognizable by the civil Court or by the 
revenue Court has to be decided mainly 
on the allegations contained in the 
plaint. In the plaint which the appel¬ 
lants filed in the Court of the District 
Munsif of Proddattur, they .alleged that 
on 29th April 1925 they and defendants 
3 and 4 executed a sale deed of the lands 
in dispute in favour of defendant 1. 
They also alleged that the same was 
brought about by misrepresentation of 
defendants 1 and 2. They however pro¬ 
ceeded to state in their plaint that the 
lands constituted service inam lands, and 
in para. 9 they specifically mention the 
following: “ According to law any sale 
in respect of service inam land is not 
valid. " On these allegations they 
prayed: (l) for the cancellation of the 
sale deed; and (2) for possession of the 
land from defendants 1 and 2, or for par¬ 
tition and delivery of 2/3rd share of the 
lands so far as defendants other than de¬ 
fendants 1 and 2 are concerned. I have not 
got before me the written statement filed 
by defendants 1 and 2. Issue 2 framed by 
the learned District Munsif runs -as 
follows: Whether the suit lands are 
service inam lands and inalienable ? ” 
It was not the case of the plaintiffs that 
that issue did not arise in the case, but 
as I see from the grounds of appeal 
raised in the lower appellate Court by 
the plaintiffs, their case was that some 
additional issue also should have been 
raised. Now, on my reading of the 
plaint, the substantial point in dispute 
in the present case is whether the suit 
lands constitute the emoluments of the 
offioe of the village blacksmith; and such 
a question, when it arises in a suit, can 
only be decided by the revenue Court. 
No doubt a suit filed to recover posses¬ 
sion of such lands on the ground that 
the lands were leased to a tenant and 
that the term of the lease was over but 
that the tenant was holding over, and 
seeking to recover possession from him 
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in those circumstances, would be cogni¬ 
zable by a civil Court. In such a case 
the question whether the lands consti¬ 
tute the emoluments of the office would 
not properly arise. But in the pre¬ 
sent case one of the main questions 
arising in the suit is whether the lands 
in dispute constitute service inam lands. 
That being so, I think that the lower 
Courts were right in holding that the 
suit as framed is not cognizable by the 
civil Court. 

It was argued by the learned counsel 
for the appellants that the first prayer in 
the plaint should not be lost sight of. 
If the lands did constitute service inam 
lands, then any sale of such lands by 
the plaintiffs would be null and void; 
and that being so, it would not be a case 
where the executants of such sale deed 
would have to set aside such a document. 
The learned advocate however drew our 
attention to the decision in Venkanna 
v. Chinna Appalaswami (3), where a 
learned Judge of this Court held that 
the sale of such lands is voidable only, 
and not void, and that the same will 
hold good so long as the alienor is alive. 
That learned Judge’s attention was not 
drawn to the decision in Kesaram Nara- 
simhalu v. Narasimhalu Patnaidu (l) 
and also to the decision of the Full 
Bench in Sannamma v. Radhaboyi (4) 
where the Full Bench had to consider 
the effect of the prohibition contained in 
S. 5, Madras Hereditary Village Offices 
Act 3 of 1895, with which we are now 
concerned. In these circumstances we 
are bound to follow the decision of the 
Full Bench and hold that, if it be proved 
that the lands in suit constitute emolu¬ 
ments of the office of the village black¬ 
smith, then the alienation thereof is null 
and void, and in such circumstances it 
would not be necessary to seek any can¬ 
cellation of the sale deed. The decisions 
in Kesaram Narasimhalu v. Narasivi¬ 
halu Patnaidu (l) and Kandappa Achari 
v. Singara Chari (2) make it clear that, 
suits, where the substantial question for 
decision is whether the lands in question 
do constitute the emoluments of such 
village officer, are suits which are cogni¬ 
zable by revenue Court only and not by a 
civil Court; and construing the plaint 
before us, it is clear that the. lower 
Courts were right in holding that the 
present suit is not a suit cognizable by 
the civil Court. 
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I agree with my learned brother that 
the appeal must be dismissed with costs. 

P.R.S./K.N. Appeal dismissed. 
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Anantakrishna Ayyar, J. 

(M and ala ) Donganna and another — 
Plaintiffs— Appellants. 

v. 

Mand ala Jammanna and another — 
Defendants—Respondents. 

Second Appeal No. 26 of 1928, Decided 
on 3rd February 1931, against decree of 
Dist. Judge, Ganjam, in Appeal Suit No. 
137 of 1926. 

Landlord and Tenant—Patta in itself is 
not title-deed but is evidence of title—What 
weight as regards title should be attached to 
patta depends on circumstances of particular 
case. 

A patta is not in itself a deed of title but is 
ovidenco of title. The main object of the tender 
of pattas is to give information of the amount 
of revenue payable. Patta granted under a final 
order passed by a duly authorized agent of the 
Government may confer title on the person in 
whose favour it is passed, and is indicative of 
his title when there aro no other contrary con¬ 
ditions in the patta. The exact weight due to 
a patta would depend upon all tho circumstan¬ 
ces of a case. In case of pattas in respect of 
land in a zamindari, if the land bo at the dis¬ 
posal of the landlord at the time of granting 
the patta, prima facie such patta would not bo 
a mere bill of rent but something more. If it 
is not so, it would not create any rights in the 
pattadar in derogation of the rights of a person 
who would bo entitled to the land subject to 
the proper and regular payment of rent: A. I. R. 
1923 P. C. 217; 12 Beng. L. R. 229 (P. C.); 11 M. 
I. A. 345 (P. C.) and 1 M. I. A. 305; (P. G.), 
Rel , on; A. I. R. 1926 P. C. 18, Expl.; 28 
Mad. 505; 29 Mad. 461; A. I. R. 1924 Mad. 913; 
A. I. R. 1925 Mad. 859 and 26 Mad. 268, 
Ref. 

B. Jagannadha Das —for Appellant. 

S. Subramania Sastri — for Respon¬ 
dent. 

Judgment. —The plaintiffs sued in 
1925 to recover possession of certain 
lands alleging that defendant 1 tres¬ 
passed upon the same in 1923. The 
defendants denied the plaintiff's title and 
possession and also the trespass alleged 
in the plaint. The plaintiffs filed Ex. A, 
a patta No. 19 granted to them by the 
Raja of Parlakimedi in respect of the 
suit lands, and they also filed Exs. B to 
B-25, cist receipts in respect of the rent 
paid in respect of patta No. 19, Ex. A. 
Plaintiff 1 was also examined as the 
plaintiff’s sole witness. On the side of 
the defendants, no documents were filed, 
but defendant 1 was examined as the 
sole witness for the defendants. The 


trial Court found that the plaintiffs had 
proved title and possession within 12 
years prior to the suit, and accordingly 
decreed the suit in their favour. On 
appeal, the learned District Judge re¬ 
versed the decision of the District Munsif 
and dismissed the suit, remarking that 
the patta, Ex. A, 

“is not evidence of title, it is a mere bill for 
rent and on no showing can a revenue patta be 
considered as a title-deed.” 

After referring to an alleged admission 
of plaintiff’s rights said to have been 
made by defendant 1, the learned District 
Judge stated that the plaintiffs had en¬ 
tirely failed to prove their title to the 
suit lands, and accordingly reversed the 
District Munsif’s decision. The plaintiffs 
have preferred this second appeal. 

No doubt the onus of proof in this 
case is on the plaintiffs. The learned 
District Judge referred to Ex. A as a 
“more bill for rent” and observed that 
“on no showing can a revenue patta be 
considered as a title-deed.” Whether a 
patta should be considered as a mere bill 
or whether more weight should be given 
to it in any particular case would depend 
largely upon the circumstances on which 
a patta was issued. The remarks of 
Bhashyam Ayyangar, J., in Secy, of State 
v. Easturi Reddi (l) at p. 272, show that 
pattas issued by Government in respeot 
of ryctwari lands are mainly intended 
to give information of the amount of 
revenue payable and the' instalments by 
which it is to be paid. The observations 
of that learned Judge have been followed 
in Muthuveeravandayan v. Secy, of 
State (2) at p. 467, Secy, of State v. 
Raghavachariar (3) and Secy, of State v. 
Janaki Tammayya Pantulu (4). The 
observations were made with reference 
to pattas issued in pursuance of orders 
passed in darkhast proceedings regarding 
lands at the disposal of the Government, 
the said orders being subject to appeal 
to higher revenue authorities as pres¬ 
cribed by rules framed by the Govern¬ 
ment. 

The learned Judge pointed out that if 
a valid order was passed by a duly autho¬ 
rized agent of the Government granting 
lands at the disposal oi Government to a 
particular person, then that order, or the 

(1) [1903] 26 Mad. 268=12 M. L. J. 453. 

(2) [190G] 29 Mad. 461. 

(3) A. I. R. 1924 Mad. 913=83 I. C. 1009=47 
Mad. 861. 

(4) A. I. R. 1925 Mad. 859=87 I. C. 644. 
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final order duly passed by the proper 
appellate authority, would confer title 
on the person in whose favour the same 
was passed; and in such cases delivery 
of possession or even the actual issue of 
a patta would not be necessary to com¬ 
plete title in that person. Similarly, if 
a patta be issued in pursuance of an 
order thus passed by an officer, the said 
patta could not be said to confer title on 
the pattadar by the mere fact of the 
patta having been issued, if the order in 
pursuance of which the patta was issued, 
be subsequently reversed by the proper 
appellate authority. Where however no 
orders of the Government or of any officer 
are available (a case not likely to arise 
ordinarily), a patta granted by the 
Government in the usual course with re¬ 
ference to lands at its disposal would 
nevertheless be indicative of the right of 
the pattadar to the land, if there be no 
other conditions in the patta or in the 
surrounding circumstances to indicate the 
contrary. As observed by Subramania 
Ayyar and Davies, JJ., in Pullanapally 
Sankaran Nambudri v. Vittil Thalakat 
Muliamod (5), the pattadar would be 

“entitled to hold the land as long as he paid the 
revenue properly leviable from him, and in 
default he could be ousted only on legal process 
taken under the Revenue Recovery Act.” 

It is probably in this sense that we 
have to understand the observations of 
the Privy Council in the case reported in 
Pushwati Alakh Narayan v. Secy, of 
State (6), at p. 258 (of 49 Mad) relied on 
for the appellants, where the following 
passages occur in their Lordship’s judg¬ 
ment: 

“The submerged land was likewise struok out 
of the pattas which constitute the evidence of 
title given to the holders in a ryotwari tenure. 
These pattas are subject to revision from time 
to time when changes of circumstances occur.” 

(The italios are mine). I may • here 
remark that as observed at p. 256 of the 
report, it was conceded on behalf of 
the Secretary of State for India in that 
case that 

"after a darkhast is made and a patta granted 
by Government, the interest of the ryot holding 
under this form of tenure is permanent, here¬ 
ditary and transferable, but that no ejeotment 
at the instance of the Government is competent 
for arrears of rent and that such arrears can 
only bo recovered as in the case of all Govern¬ 
ment revenue by sale of the property held 
under this tenure." 

It was observed in 29 Ma d, that _ 

(5) [1905] 28 Mad. 605=15 M. L. J. 41G. 

(0) A. I. R. 1926- P. 0. 18=94 I. C. 501=53 
I. A. 64=49 Mad. 249. 


(Anantakrishna Ayyar, J.) 1931 

“it is just as necessary to issue patta in the 
case of temporary or conditional grants in order 
that all concerned may know the amount of 
the assessment that is payable, and the instal¬ 
ments by which it is to be paid." 

The Court held haying regard to the 
circumstances of that case 

“that the patta issued by the Deputy Collector 
in that case could not be understood as eviden- 
cing a grant by him. He could not in fact 
make any valid grant while the appeal in res¬ 
pect of the matter was still pending before 
him." 

It is also well known that pattas in 
respect of lands sometimes happen to 
stand in the names of deceased persons, 
and real owners of land do not always 
take care to have pattas transferred to 
their names; and it should be remem¬ 
bered that the main object of the tender 
of pattas or amending the pattas (when¬ 
ever the same happen), at the annual 
jamabandi is with a view to finally 
settle the amounts due to the Govern¬ 
ment in respect of the lands, and to give 
information about the person respon¬ 
sible to the Government for the revenue, 
the extent of the holding, the revenue 
due and the instalments by which the 
same is payable. The person in whose 
favour a patta is so issued should not 
by that circumstance alone, be taken 
to be the real owner of the properties, 
though no doubt as between the person 
who accepts the pattas and the Govern¬ 
ment certain liabilities are undertaken 
by and imposed upon the pattadar which 
could be enforced under the Revenue 
Recovery Aot. 

The exact weight due to a patta would 
depend upon all the circumstances of 
the case. It has been held and it is 
not denied that patta is evidence of 
possession. Even in the aspect of a 
patta being only a mere bill, the posses¬ 
sion of a bill coupled with the posses¬ 
sion of the article covered by it would 
prima facie be cogent evidence of the 
right of the person concerned in the 
absence of other circumstances. 

In the case of lands in a zamindari, 
it could not be said that orders granting 
lands at the disposal of the zamindar 
to a person are invariably passed by 
all landholders prior to the actual issue 
of pattas. It would seem that in 
several cases pattas constitute the only 
evidence of the transaction. If the 
land be at the disposal of the zamindar 
or landholder, and a patta be issued 
by him to a person in respect of such 
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land, prima facie such patta would in 
such a case be nos merely a bill but 
something more. But, if the land be 
not at that time at the disposal of the 
landholder but held by some other 
person who would be entitled to hold 
the same subject only to payment of 
the proper rent due thereon, the mere 
circumstance that the landholder 
happened to issue a patta in the name 
of a stranger would not create any right 
to the land in that stranger in deroga¬ 
tion of the rights of the prior person 
entitled to the same. As already 
remarked, grants of lands at the disposal 
of the landholder are also frequently 
made by the issue of pattas to the 
persons concerned. The issue of periodi¬ 
cal pattas by landholders with a view 
to give information as regards the 
extent, rent, etc., payable in respect of 
the land, and to enable the landholders 
to take special proceedings under the 
Estates Land Act, might stand upon 
a different footing from the case of 
pattas granted to persons in respect of 
lands at the disposal of the land holder 
where nobody else had any rights in 
the same. 

One will have to remember who the 
parties to the controversy are, whether 
the question arises between the Govern¬ 
ment or landholder on the one hand, 
and ryot on the other, or between two 
rival ryots. 

Pattas are evidence of possession; and 
the weight otherwise due to pattas 
would depend on the circumstances of 
each case. This is probably what is to 
be inferred from the cases decided by 
this Court read with the passage in 
the Privy Council judgment in the case 
reported in Pushioati Alakh Narayan v. 
Secy, of State (6) at p. 252, and the pas¬ 
sages occurring in the earlier rulings of 
the Privy Council. By a reference to 
the early Privy Council rulings, we 
gather the following: 

Patta proves no part of the title; it 
is the conveyance that gives parties a 
right to claim the patta: Freeman v. 
Fair lie (7). 

The patta proves no part of the title; 
it is the conveyance that gives parties 
a.right to claim the patta. The patta 
is evidence of title. The patta is not 
the title, bu t the evidence of title. 

(7) [1836] 1 M. I. A. 305=1 Sar. 123 (P. C.). 


Gunga Gobind Mundul v. Collector of 
the Twenty-four Pergannahs (8), pp. 359 
and 363. 

A patta may be a confirmatory grant 
only, and there is nothing in accepting 
such a grant inconsistent with the 
presumption that a prior title existed: 
Ramcliunder Dutt v. Jughes Chunder 
Dutt (9). 

A patta is granted by the zamindar 
as a title-deed to the tenant: Srinath 
Rai v. Pratap Udai Nath Sahi Deo (10), 
(at p. 153 of 28 C. W. N.) 

Further, in the case before me, the 
learned District Judge has not consi¬ 
dered the effect of the patta in relation 
to plaintiffs’ alleged possession of the 
land; he has not referred to Exs. B-l, 
to B-25, cist receipts, nor to the oral 
evidence on the plaintiffs’ side. 

The defendants also seem to have 
complained that they had no proper 
opportunity to let in their evidence in 
the trial Court; the lower appellate 
Court has not recorded any definite 
opinion on that point. I think the judg¬ 
ment of the lower appellate Court, as 
it stands, should not be upheld. I 
reverse the decision of the lower appel¬ 
late Court and remand the appeal for 
fresh disposal in accordance with law. 
Cost of this second appeal will abide 
and follow the result. Court-fee paid 
on the second appeal memorandum will 
be refunded to the appellants. 

p .R.S . /b.v. Case remanded. 

(8) [I860] 11 M. I. A. 345=7 W. R. ~21 (P. C.). 

(9) [1873] 12 B. L. R. 229=19 W. R. 353 

(P. C.). 

(10) A. I. R. 1923 P. C. 217=82 I. C. 879. 
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Wallace, J. 

Subbarayulu Chettiar — Defendant— 
Appellant. 

v. 

Ratnam Ayyar and others — Plaintiffs 
—Respondents. 

Second Appeal No. 1263 of 1925, De¬ 
cided on 28th October 1929, against de¬ 
cree of Addl. Sub-Judge, Trichinopoly, in 
A. S. No. 61 of 1925. 

(a) Hindu Law—Alienation by father for 
paying off antecedent debt—Debt not for im¬ 
moral or illegal purpose* — For applying the 
doctrine that property thus alienated cannot 
be recovered it is not essential that the debt 
should have become payable and should have 
been paid by the alienee. 

Where the father of a joint family has alie¬ 
nated joint family property for an antecedent 
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debt, i. e., a debt dissociated in time and fact 
from the sale itself, and the property has passed 
to the alienees, the joint family capnot recover 
except upon proof that the debt was for immoral 
or illegal purposes. It is not essential for the 
application of this doctrine that the debt should 
have become payable and should have been paid 
by the alienee, i. e., the alienee in order to suc¬ 
ceed need not have paid the full consideration 
and discharged the antecedent debt : A. I. R. 
1924 P. C. 50 ; A. I. R. 1917 P. C. G1 ; *4. I. R. 
1922 P. C. 247 and 42 Mad. 711, Cons. 

[P 61G C 2] 

(b) Hindu Law — Alienation by father— 
Necessity not impeachable by minors suing 
to recover property alienated—It is not open 
to plead that family necessity could have 
been relieved in some other way. 

Where minors suing to recover property alie¬ 
nated by father of joint family cannot impeach 
the necessity for, or the nature of the aliena¬ 
tion, it is not open to them to plead that the 
family necessity might have been relieved in 
some other way and that it was neither a pru¬ 
dent nor necessarv act of the father to alienate: 
31 All. 176 ; 5 Cal. 148 and 13 Cal. 21, Rel. on. 

CP 618 0 2] 

'M. S. Vaidyanatlia Iyer — for Appel¬ 
lant. 

Watrap S. Subramanya Iyer and C. 
Sanlcararama Sastri —for Respondent. 

Judgment. — This appeal is against 
the decision of the lower appellate Court 
in a suit by three minor sons in a Hindu 
joint family to set aside a sale of joint 
family property by their father and to 
recover the property. The original Court 
dismissed the suit holding that the sale 
was binding on the plaintiffs. The lower 
appellate Court held that it was not 
binding on the plaintiffs’ share, and de¬ 
creed them possession under certain con¬ 
ditions. Defendant 1, the alienee, ap¬ 
peals and the plaintiffs have put in a 
memorandum of objections. 

The sale-deed is Ex. 1 dated 11th May 
1922 and is for Rs. 2,500. It was exe¬ 
cuted by the fath’er and two adult bro¬ 
thers of the plaintiffs, all the members of 
the family who were then majors, for 
themselves and on behalf of their minor 
brothers, the plaintiffs. The main con¬ 
sideration recited in it is a mortgage 
debt evidenced by Ex. 3, exeouted on 2nd 
July 1920 by the above members of the 
joint family in favour of their maternal 
uncles for a principal sum of Rs. 1,800 
with interest payable monthly at nine 
annas per Rs. 100 per mensem. The 
period for ledemption was fixed as 1st 
July 1921. The amount due on Ex. 3 on 
the date of Ex. 1 was Rs. 2,038-5-9. It 
is admitted that this mortgage debt has 
not yet been paid off. In view chiefly of 
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the fact that the mortgage had not be come 
payable on the date of Ex. 1 and that it 
was at a very low rate of interest which 
he finds to be less than the income of the 
lands sold to discharge it, the Subordi¬ 
nate Judge held that the sale was not a 
prudent and justifiable act and therefore 
did not bind the minor plaintiffs. 

This finding is attacked by the appel¬ 
lant as involving fundamental errors of 
law on two main grounds: first, that apart 
from the question of justification, the 
mortgage was an “antecedent debt” by 
the plaintiffs’ father and manager, which 
the plaintiffs are bound to discharge, and 
secondly, that if justification is neces¬ 
sary, there is sufficient justification. I 
have so far heard argument on the first 
point, a point which the lower appellate 
Court has omitted to consider although 
it was raised in the first Court. It is 
now settled law that when the father of 
a joint family has alienated joint family 
property for an antecedent debt, that is, 
a debt dissociated in time and fact from 
the sale itself, and the property has 
passed to the alienees, the joint family 
cannot recover except upon proof that 
the debt was for immoral or illegal pur- 1 
poses. The plaintiffs insist that it is 
essential for the application of this doc¬ 
trine that the debt should have become 
payable and have been paid by the ali¬ 
enee, that is, that the alienee cannot 
succeed unless he has paid the full consi¬ 
deration and discharged the antecedent 
debt. The plaintiffs contend that the 
above proposition of law has been rea¬ 
ched by the Courts in an endeavour to do 
justice to a bona fide alienee for value 
who has parted with his cash and has 
perhaps for a long time enjoyed the pro¬ 
perty, on the consideration that he should 
not be incontinently turned out because 
certain minor members of the family 
who have presumably received and bene¬ 
fited by the value received choose to at¬ 
tack the transaction. They therefore 
argue that this legal principle cannot ap¬ 
ply to a case where the so-called antece¬ 
dent debt had not even become payable 
and the alienee has not parted with cash, 
and urge that unless such an interpreta¬ 
tion is given to the principle, the father 
could sell the joint family properties for 
merely nominal debts, receiving no con¬ 
sideration at all from the alienee and 
leaving the joint* family as before still 
under liability to the creditors for the 
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debts. The family, they urge, mu9t have 
had its quid proque and must have been 
in fact relieved of its debt. That seems 
not an unreasonable proposition, bub as 
the proposition of law which I am consi¬ 
dering is deduced from the Mitakshara 
law, which is not always such as to com¬ 
mend itself to one’s reason, I have rather 
to consider whether the respondents’ con¬ 
tentions find any support in the law as 
expounded by the Courts. 

Before considering this, I shall state 
the case of the appellant regarding the 
nonpayment of the mortgage debt. He 
claims that the debt became ripe in 1922 
and that he tendered the amount due to 
the mortgagees in 1922 on 5th October 
1922, but that they refused to receive it. 
He contends that he has always had the 
money ready for them and is even now 
ready to pay. Now, I cannot accept his 
contention that the money was due in 
1922. The date given in the document 
for redemption is 1st July 1921. It in 
lemarkable that the appellant does not 
seem to have again tendered the amount 
after 1st July 1924. Possibly the reason 
was that this suit had been filed before 
that, the plaint,having been put in on 
4th December 1922, and that the mort¬ 
gagees, who admit they are conducting 
this suit on behalf of the plaintiffs, would 
in any case have refused the tender. The 
fact therefore is that on the date of the 
plaint, the mortgage debt had not become 
payable or been paid and that therefore 
the liability for the mortgage still rested 
and still does rest on the joint family, 
except so far as they have an implied co¬ 
venant of indemnity from the appellant 
for all expenses they may be put to in 
connexion with it. 

The main question of law is the ap¬ 
pellant’s contention that it is sufiicient 
defence to the suit that his alienation 
was in discharge of an antecedent debt 
by the father. It is not disputed that 
the debt, Ex. 3, was dissociated in time 
and fact from the alienation, and it is 
not pleaded that it was for immoral or 
illegal purposes. Prima facie then, Ex. 

1. being an alienation of joint family 
property by the father in order to dis¬ 
charge an antecedent debt of his own, is 
binding on the joint family. The res¬ 
pondent urges, as I have said, that "ante¬ 
cedent debt” must mean either a debt 
that has become payable or a debt which 
has actually been discharged by the ali¬ 


enee, and not one in which money was 
payable in the future or one which has 
not been discharged. This is obviously 
an important qualification of the usual 
meaning of debt - ’ which is 

"a sum of money which is now payable or will 
become payable in the future by reason of a 
present obligation : see Webb v. Stenton (1) at 
p. 527.” 

A debt which has not matured is all 
the same a debt in ordinary legal par¬ 
lance. Therefore prima facie, the phrase 
antecedent debt” includes a mortgage 
debt which is not yet payable, unless the 
law has somehow declared that it does, 
not. It follows a fortiori that the word, 
debt” does not ordinarily mean actual! 
discharge of a debt and that it will not 
moan so here unless there is authorita¬ 
tive legal pronouncement to that effect. 
The legal doctrine of antecedent debt is, 
as has been repeatedly pointed out, the 
result of an endeavour to reconcile the 
Mitakshara prohibition of alienation of 
joint family property by a single member 
except for necessity with the pious obli¬ 
gation of the sons of the joint family to 
pay the debts of their father which are 
not illegal or immoral. The latest pro¬ 
nouncement by a specially Full Board of 
the Privy Council on the subject is in 
Bi-ij Narain v. Many la Prasad (2), which 
in its guarded declaration of disagree¬ 
ment with the previous ruling of the 
Privy Council in Sahu Bam Chandra v. 
JBhup Singh (3), which was followed in 
Chet Bam v. Bam Singh (4), and in its 
categorical announcement of propositions 
at p. 104 was evidently intended'to be 
definitive and final. The first question 
therefore is : Can I gather from this rul¬ 
ing any support for the respondents’ in¬ 
terpretation of "antecedent debt ?” On 
the contrary it appears to me to repel it. 

Their Lordships, while differing from 
some of the observations in Sahu Bam 
Chandra v. Bhup Singh (3), approved of 
that deoision generally if it is taken to 
decide not more than what was neces¬ 
sary for the case, namely : 

that the incurring of the debt was there the 
creation of the mortgage itself.” 


(1) [1883] 11 Q.B.D. 518=52 L.J. Q.B. 594=49 
L.T. 432. 

(2) A.I.R. 1924 P.O. 50=77 I.C. G89=51 I A 
129=46 All. 95. 

(3) A.I.R. 1917 P.C. 61=39 I.C. 280=44 I A 
126=39 All. 437. 

(4) A.I.R. 1922 P.C. 247=67 I.C. 569=49 I 4 
228=44 All. 368. 


I 





618 Madras Subbarayulu v. 

There is no suggestion here that a 
mortgage is not an antecedent debt until 
it becomes payable or has actually been 
paid off. On the contrary, the creation 
of the mortgage amounted to an incur¬ 
ring of the debt. The same principle is 
embodied in No. 2 of the propositions 
laid down at p. 104, which states that a 
father may by incurring the debt, so long 
as it is not for any immoral purpose, lay 
the estate open to the payment of the 
debt itself. Therefore, it is the incurring 
of the debt which lays the estate open 
and brings the obligation for the debt to 
bear on the joint family estate. Simi¬ 
larly in proposition No. 3, there is no 
hint that the debt must have become 
payable or must have been paid. The 
ruling in Brij Narain v. Mangla Prasad 
(2) approves entirely the opinion of the 
learned Chief Justice of this Court in 
Arumugham Clietty v. Muthu Koun- 
dan (5), and there again there is 
no suggestion that the word in¬ 
curred ” has anything beyond its 
ordinary meaning, namely that the debt 
has been contracted. There are no doubt 
stray expressions or facts in other cases 
which may be used to support the res¬ 
pondents’ contention. In Brij Narain 
v. Mangla Prasad (2) a mortgage decree 
had in fact been obtained, but that cir¬ 
cumstance is never relied on by the Privy 
Council for supporting the general propo¬ 
sition laid down at p. 104. In Lai Ba¬ 
hadur v. Ambika Prasad (Q) another Privy 
Council decision which follows Brij 
Narann v. Mangla Prasad (2), the debts 
for which the alienation was made had 
as a matter of fact been paid, but again 
this circumstance is not relied on for the 
purpose of proving that these were ante¬ 
cedent debts. In Sahu Ramchandra v. 
Bhup Singh (3), at p. 144 (of 39 All.) the 
Privy Council says: 

“They desire, in the first plaqp, to make it 
cleir that much if not all of the law upon this 
subject has arisen from the necessity of pro¬ 
tecting the right of third persons, say, the pur¬ 
chasers of the property, who have taken their 
title for onerous consideration and in good 
faith.” 

To my mind this does not necessarily 
imply that the consideration must have 
already been paid. The rulings in Nara- 
singh Misra v. Lalhi Misra (7) and Peda 

(6) [1919) 42 Mad. 711=52 I.O. 525 (F.B.). 

(0) A. I. R. 1925 P. 0. 264=91 I. C. 472=52 

I. A. 448=28 O. 0. 871=47 All. 795 (P.C.). 

(7) [1901] 23 All. 206=(1901) A. W. N. 34. 
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Venkanna v. Srinivasa Deekshatulu (8) 
are cited for the proposition that the 
son’s pious obligation does not begin 
until the father has failed to satisfy the 
debt. Of these one can only say that no 
such distinction appears in the state¬ 
ment of the law on this point laid down 
at p. 103 (of 46 All.) Brij Narain v. 
Mangla Prasad (2). So far therefore as 
I can see, the test of an antecedent debt 
has never been declared by the Privy 
Council to be its payability or actual 
payment, and no case has been cited to 
me in which it was directly deoided that 
it is necessary to prove that an antece¬ 
dent debt must become payable or have 
been paid. In Bandhu Ram v. Ram 
Kishum Senar (9) a decision of the 
Allahabad High Court no allusion was 
made to the Privy Council cases in Chet 
Ram v. Ram Singh (4) and Brij Narain 
v. Mangla Prasad (2), and the question 
of antecedent debt was never raised at 
all. It cannot be argued that that ques¬ 
tion could not have been raised when 
Brij Narain v. Mangla Prasad (2) itself 
recognizes the strong current of autho¬ 
rity allowing it to be raised. The Privy 
Council case in Ramsundar Lai v. 
Laclimi Narain (10) has been quoted. 
But there again the plea of antecedent 
debt was never raised or considered, and 
the minors were non-suited on other 
grounds which were sufficient to dispose 
of the case. There seems to me therefore 
no substance in this contention raised by 
the respondents. 

The second contention advanced by 
them is that though the minors cannot 
impeach the necessity for or the nature 
of the alienation, that is, though they 
cannot plead that the alienation was not 
for family necessity, it is open to them 
to plead that the family necessity might 
have been relieved in some other way, 
and that it was neither a prudent nor a 
necessary act of the father to alienate. 
This appears to me equally untenable on 
the authorities. It is in effect saying that 
the alienee has in all cases of alienation 
to prove either necessity or prudence. 
That I have no doubt, is not the law. ‘It 
is wholly opposed to the dictum of Sir 
John Stanley in Chandradeo Singh v. 


(8) [1918] 41 Mad. 136=43 I. 0. 225. 

(9) A. I. R. 1928 All. 535=73 I. 0. 1010. 

(10) A. I. R. 1929 P. 0. 143=116 I. C. 605=51 
All. 480. 
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Mata Prasad (ll), which has been ap¬ 
proved of by the Privy Council in the 
oase in 39 All. already cited, where he 
says(p. 189)that 

“the son cannot impeach an alienation of an¬ 
cestral joint family property made by a fathor . 

. . . the object of which is to pay” 
an antecedent debt of the father not 
tainted with immorality. This is also 
the language of the Privy Council in two 
early cases Suraj Bunsi Koer v. Sheo 
Persad Singh (12) and Namuni Bahusin 
v. Madhum Moliun (13) cited with appro¬ 
val in the Brij Narain v. Mangla Prasad 
(2) case. The statement of the law is 
put in Suraj Bansi Koer v. Sheo Persad 
Singh (12) as 

“where joint ancestral property has passed out 
of the joint family, cither under a conveyance 
executed by a father in consideration of an an¬ 
tecedent debt, or in ordor to raise money to pay 
c£f an antecedent debt or under a sale in execu¬ 
tion of a decree for the father’s debt, his sons 
cannot recover that property unless they show 
that the debts were contracted for immoral pur¬ 
poses.” ' / 

What the sons cannot impeach is the 
alienation if the consideration was an 
antecedent debt. Here the consideration 
undoubtedly was an antecedent debt. 
Therefore the alienation cannot be im¬ 
peached except on the ground that the 
debt was contracted for immoral pur¬ 
poses, which has not been pleaded. 

The respondents attempted to erect 
this contention into an attack on the 
alienation as being mala fide, and *to oall 
in aid the dictum from 39 All. already 
cited, that the law on this subject was 
designed to protect alienees "for onerous 
consideration and in good faith;” but this 
is however an aspect of the case which 
was never put forward in the Courts be¬ 
low, nor is there any issue or finding on 
the question of good faith. I am not 
prepared to allow such a point to be 
raised in second appeal, even if I assume 
that it could, after the decision in Brij 
Narain v. Mangla Prasad (2) be taken as 
a point of law at all. 

The result is that the alienation is not 
open to attack and must stand. It is ad¬ 
mitted that the sums due under Exs. 4 
and 6, also antecedent debts of the father 
and the cash payment of Rs. 200 have 
been/paid and that the sums of Rs. 115 
and Rs. 21-5-6 were not paid. The sums 
not paid are so trilling that their non- 

(11) [1909] 31 All. 17G=1 I. C. 479i 

(12) [1880] 5 Cal. 148=4 C. L. R. 226=6 I. A. 

88=4 Bar. 1 (P.C.). 

(13) [1836] 13 Cal. 21=13 I. A. 1 (P.O.). 


payment does not affect the general pur¬ 
poses of the alienation which was to pay 
off antecedent debts. The alienation 
must therefore stand. It is a matter of 
equity to ensure now that defendant 1 
do now pay off and get discharged the 
mortgage Ex. 3 with interest up to 
date at 10 annas per cent per month ac¬ 
cording to the stipulation in the deed and 
do pay also to the vendor these two sums 
of Rs. 115 and Rs. 21-5-6. This decision 
is sufficient to decide the appeal and I do 
not go into the other points raised but not 
argued. 

I direct that if the amount so due 
on the mortgage and those other two 
sums are paid into the trial Court, the 
District Munsif’s Court, Kulitalai, within 
two months from date of receipt of this 
Court's decree by the trial Court the ap¬ 
peal is allowed and the suit will stand 
dismissed with costs throughout. The 
memo of cross-objections (not argued) is 
dismissed without costs. 

P.R.S./S.N. Appeal allowed. 
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CURGENVEN AND CORNISH, JJ. 

S. C. T. Al. Alagappa Cliettiar —Defen¬ 
dant —Appellant. 

v. 

S. S. C. T. Chidambaram Cliettiar — 
Plaintiff—Respondent. 

Appeals Nos. 14 of 1929 and 12 of 
1929, Decided on 16th December 1930, 
against order of Temporary Sub-Judge, 

Devakotta, D/- 5th November 1928. 

(a) Civil P. C. (1908), Sch. 2, Para. 15 — 
Misconduct by arbitrators would justify 
setting aside of award—By waiver right of 
objecting is lost—What amounts to waiver 
depends on circumstances. 

Where the arbitrators examine the witnesses 
in private without the hearing of the parties, 
their procedure is irregular and such miscon¬ 
duct would justify the setting aside of such 
award. It is not necessary to prove prejudice. 
But irregularities of this kind may be cured by 
waiver. 

A more signature to an award does not 
necessarily remove all objections to any irregu¬ 
larity. It must be clear that when the party 
attached his signature he was aware that tho 
irregularity had been committed and thou this 
net Is prima facie evidenoo that ho waives his 
objection which presumption can ibo rebutted 
only by adducing special circumstances. What 
amounts to waiver must be decided on circum¬ 
stances of each case : {Case law referred.) 

[P 62i C 2; P 622 C 1, 2] 
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(b) Civil P. C. (1908), Sch. 2, Para. 15 — 
Award not through Court and containing 
mistake Court will not interfere to rectify. 

Where an award not made through a Court 
contains some mistakes the Court will not set 
it aside, or interfere to rectify it: A. I. R. 1929 
P. C. 103 and 42 All. 277, Ref .; Re. Hall and 
Hints, 133 E. R. 887, Diss. from.; Phillips 
v. Evans, 152 E. R. 1216, Rel. on. 

[P G23 C 2] 

>S. Varadacliariar and K. S. Venkata- 
rama Iyer —for Appellants. 

Advocate-General, M. Patanjali Sas- 
triar, V. Baja go pa I a Iyer and T. V. 
Ramiali —for Respondents. 

Curgenven, J. —The plaintiff and the 
delendant are brothers by blood, being 
the sons of one Subramaniam Chettiar, 
and first cousins by adoption, the defen¬ 
dant having been adopted by his senior 
paternal uncle, Chidambaram Chetty. 
Chidambaram Chetty and Subramaniam 
Chetty had a third brother Alagappa 
Chetty. Disputes arose between the two 
parties in regard to various matters in- 
eluding the division of three items of 
immovable property, a house and two 
vacant sites in the village of Pallattur. 
On 21st February 1925 they referred 
their disputes by means of muchilika, 
Ex. C, to three arbitrators residing in 
Devakotta and on 29th April the arbi¬ 
trators presented their award. Under 
this the plaintiff was to have one of the 
sites (item 1) and the defendant the 
bouse and the other site (items 2 and 3). 
The defendant had acquired the interest 
of the third branch, that of Alagappa 
Chetty, in the property so that he held 
a two-thirds share to the plaintiff’s one- 
third share. The value of the property 
assigned to him was however in propor¬ 
tion greater than this two-thirds share 
and, further, a sum of Rs. 4,000 was 
found due from him as principal and 
interest of a debt incurred for his mar¬ 
riage. 

Consequently the arbitrators provi¬ 
ded that he should pay to the plaintiff 
a sum of Rs. 23,000, the award permit¬ 
ting this payment to tak6 the shape of a 
hundi. Both parties signed this award 
on the evening of 29th April and at the 
same time the defendant executed a 
hundi for the sum abovementioned. Very 
shortly afterwards, on 2nd May, the 
defendant sent a lawyer’s notice to the 
plaintiff impugning the award for various 
reasons, one in particular being that he 
had signed it under compulsion and in 
ignorance of its purport. At the same 


time he stopped the hundi which was 
accordingly dishonoured. The plaintiff 
then filed a suit upon the hundi and an 
application under paras. 20 and 21, 
Sch. 2, Civil P. C., for an order that the 
award be filed in Court and a decree 
passed accordingly. He has succeeded 
in both these proceedings and the two 
appeals now before us are accordingly 
presented by the defendant. 

The defendant attacks the award upon 
several grounds. The circumstance that 
he signed it must necessarily tell heavily 
against the acceptance of any conten¬ 
tions based upon irregularity of proce¬ 
dure and I will accordingly deal first 
with his allegation that his signature 
both to the award and to the hundi was 
obtained fraudulently and under coercion, 
and affixed with no knowledge of what 
the documents contained. The evidence 
shows that the three arbitrators some 
time after they had conducted an en¬ 
quiry at Pallattur arrived at their con¬ 
clusions at Devakotta on the forenoon 
of 29th April. One of them, Swami- 
natham Chetty, had then to leave the 
place. Later in the day the other two 
drew up the award according to what 
had been decided and obtained the signa¬ 
tures of the parties to it. Then after 
Swaminatham Chetty returned on the 
following day all the three arbitrators 
signed it. The defendant’s version of 
how he came to sign these documents 
has not always been the same. In his 
first notice, Ex. 4 already referred to, he 
said that the two arbitrators compelled 
him to sign two sheets “without giving 
any particulars,” whioh would seem to 
suggest that the sheets were blank. In 
a subsequent notice Ex. 4, sent on 1st 
July 1925 the arbitrators are accused of 

having : 

"pressed our client much and keeping the 
sheets covered, asked him to sign two sheets." 

In his written statement he said that 
the arbitrators by coercion and undue 
influence made him sign certain incom¬ 
plete papers without revealing their 
contents. He also alleged that the arbi¬ 
trators had antedated the award. There 
is here no reference to the papers having 
been covered, but the allegation re¬ 
appears in His evidence, where he says 
that both papers were covered and that 
though he pressed the arbitrators for 
about an hour to read them to him, they 
did not do so. An inspection of the 
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award, Ex. A, will show that on the side 
on which the signatures occur there was 
in faot nothing material to conceal. So 
that this story that the papers were 
covered up, which appears in this inter¬ 
mittent manner, is not very plausible. 
There are two features about the hundi 
which go to show that the defendant 
was acquainted with its contents. One 
is that it is drawn upon his firm in 
Rangoon, the particulars of which ac¬ 
cording to the one arbitrator who has 
been examined were given by the 
defendant himself. The other is that 
payment and interest are deferred 
for one month, which can hardly have 
been otherwise than at the defendant’s 
own instance. The evidence strongly 
supports the view that the assignment of 
the one site to the plaintiff and the two 
other properties to the defendant must 
have been in accordance with the wishes 
of the parties, the defendant in parti¬ 
cular having spent a good deal of money 
in erecting structures on or near the site 
allotted to him. That being so, it is 
probable, apart from any other consider¬ 
ation, that ho knew the purport of the 
award and that he would have to pay a 
sum of money to the plaintiff. There 
seems to be this modicum of truth in the 
defendant’s story, that the formal read¬ 
ing over of the award to the parties was 
deferred until Swaminatham Chetty re¬ 
turned. This is admitted by the plain¬ 
tiff, but it does not go far to prove that 
the actual terms of the award, which 
had been settled by the three arbitrators 
earlier in the day, had not been commu¬ 
nicated to the parties bofore they signed. 

The learned Advocate-General for the 
respondent, has drawn our attention to 


certain English cases: Howatson v. Well 

(1), Howatson v. Webb (2) and Bla y v 

Pollard and Morris (3), in support of the 

proposition that a plea of non est factum 

is not open to a party who has know 

ledge of the nature of the dooumen 

which he is signing. But I think thai 

in the present case the defendant musi 

be taken to have known not only its na 

iu ™ bufc lfcs actual effect. It may be 

*j id ® d . m 8' 0 . n ° r L al thafc the defendant is „ 
Nattukottai Chetty aged about 66 am 

} 0T all that appears was p erfanti Y we p 

(1) [1907] 1 Ch. 637 =7G L. jToh 840 

(2) [1908] 1 Oh. 1=77 L. J. Ch 32=97 L. T 


(3) [1930] 1 K. B. 628. 


able to take care of himself. He has 
given us no reason to suppose that the 
two arbitrators either desired or were 
able to coerce him by such means as he 
alleges into a settlement. I agree with 
the learned Subordinate Judge in finding 
against the truth of the story. 

It is then said that the arbitrators 
examined each party in the absence of 
the other and examined the witnesses 
cited by the plaintiff in the absence of 
the defendant. Upon the former of 
these points, the plaintiff, examined as 
P. W. 1, stated in chief that they dis¬ 
cussed the matter with each of them in 
the absence of the other, a version which 
he retracted later in his deposition. As 
regards the examination of the witnesses 
the plaintiff says that when the arbitra¬ 
tors wore examining them lie and the 
defendant remained aloof and did not 
hear what was spoken, and this is borne 
out by the arbitrator, who says that 
the procedure w*s to take the witnesses 
in private and question them privately 
without the hearing of the parties. 
These methods of proceeding were ad¬ 
mittedly irregular, so that it is unneces¬ 
sary to adduce authority in support of 
the contention. It may only be noted 
that, as has been held in Dobson v. 
Groves (4), the Court will in such circum¬ 
stances set the award aside without tak¬ 
ing into consideration the nature of the 
statements made or the probability of 
their having influenced the decision. In 
other words, it is not necessary to prove 
prejudice. There is no doubt too, how¬ 
ever that irregularities of this descrip.! 
tion, and indeed of any description, may 
be cured by waiver. 1 

On the question of waiver, there is 
good ground to suppose that the defen¬ 
dant knew at the time of the enquiry in 
what manner the arbitrators were con¬ 
ducting it. The local enquiry took place 
at Pallattur, and included an inspection 
of the properties and an examination of 
three witnesses cited by the plaintiff. 
The defendant states that the arbitrators 
omitted to examine his witnesses, but 
the arbitrator himself, whose word is at 
least as good as that of the defendant, 
denies that he named anyone for ex¬ 
amination. The plaintiff says that when 
the arbitrators exa mined his witnesses 

(4) [1844] 6 Q. B. 637=14 L. J. oTliT i7~-9 
Jur. 80. 
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he and his younger brother, (i. e., the de¬ 
fendant) were present though as I have 
already said he admits that they did 
not hear what was said. The defen¬ 
dant himself confesses to having been 
present at Pallattur upon this occasion, 
although he minimizes the admission by 
asserting that he saw the arbitrators 
only when they were starting back to 
Devakotta. It seems pretty clear there¬ 
fore that he was present at the time of 
the enquiry and must have known how it 
was being conducted. Apart altogether 
from this evidence however there is the 
circumstance that he signed the award 
and, as I believe, voluntarily signed it. 
Now it may well be that the mere signa¬ 
ture to an award, as was held in Gunnu 
Meah v. Rahman (5), does not necessarily 
remove all objection to any irregularity 
which may characterize it. It must be 
clear that when the party attached his 
signature he was aware that the irregu¬ 
larity had been committed. I think 
that the terms of the notice, Ex. 4. set 
this point at rest. . It contains clear 
proof that the defendant knew that the 
arbitrators had examined witnesses for 
the plaintiff, and there is no ground to 
suppose that in the short interval bet¬ 
ween the award and this notice the de¬ 
fendant acquired this information. He 
must have known it when he signed the 
award and known too of course that the 
witnesses were not examined in his 
presence. 

It must be presumed that he was 
aware that this was an irregularity, not¬ 
withstanding which he attached his 
signature. Mr. Varadachariar has en¬ 
deavoured to argue that even in these 
circumstances it does not necessarily fol¬ 
low that the defendant condoned the 
irregularity and waived his right to ob¬ 
ject to it. He wishes us to infer from 
all the circumstances of the case, the 
fact that the award was unfavourable to 
the defendant and the plaintiff’s admis¬ 
sion that before signing it he raised 
many objections that the defendant was 
an unwilling signatory, and was in fact 
made to sign by some unfair kind of 
pressure. I do not think, that in view of 
the attitude which the defendant himself 
has taken up this plea can 'be accepted. 
When a man signs a document with 
knowledge that he might h ave objected 

—(SrXTTRT 1929 Rang. 106=117 I. C. 574=7 
Rang. 136. 


to it on the score of some irregularity, 
his act is prima facie evidence that he 
waives the objection. It lies on the de¬ 
fendant to displace this general pre¬ 
sumption by adducing special circum¬ 
stances. But in order to do this it is 
essential I think that he should give to 
the Court a perfectly open, true and 
candid account of what took .place. In¬ 
stead of’adopting that course he has given 
a false version of the facts and in the 
face of that version I do not think that 
we can be asked to substitute some other 
version not established by the evidence 
as a ground to hold that he was coerced 
or overpersuaded into signing. 

The conclusion must be therefore 
that with the knowledge of the 
procedure which had been adopted 
he voluntarily signed the award. It 
is worth noting that the specific ob¬ 
jection that the witnesses were ex¬ 
amined behind his back does not appear 
throughout the subsequent proceedings, 
neither in the two notices nor in his 
written statement nor in his examina¬ 
tion as a witness. Even the grounds of 
appeal contaiq nothing more definite than 
will be found in the grounds 9, 10 and 11. 

It seems plain therefore that the defen¬ 
dant although aware of this ^irregularity 
from the beginning never complained of 
it until every possible means of attack¬ 
ing the award came to be pressed into 
service. His conduct appears to me to 
amount clearly to an implied waiver. 
What will amount to waiver must of 
course be decided on the circumstances 
of each case and the .numerous authori¬ 
ties brought to our attention are not of 
much assistance in reaching a decision. 
For the appellant reference has been 
made to Dobson v. Groves (4) already 
oited because in that case it was held 
that the failure of a party to protest be¬ 
fore the award is made does not neces¬ 
sarily imply waiver if it appears that 
the occasion which should have given 
rise to protest has gone by and the op¬ 
portunity of setting right what is irregu¬ 
lar is past. I do not think that that 
case intends to lay ‘down that a party 
cannot waive an irregularity on learning 
subsequently that it has been committed. 
But as I think that there is evidence 
here sufficient to show that the defen¬ 
dant knew at the time what was hap¬ 
pening it is unnecessary to discuss this 
pojnt further. 
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“When it comes to the knowledge of a part}' 
that the arbitrator has examined witnesses in 
his absence he should at once either abandon 
the reference or apply in chambers to revoke 
the submission for if he continued to attend the 
subsequent proceedings this will be waiver: 
(Redman, Edn. 4, p. 155.)” 

In Ameer Begum v. Badruddin Hussain 

(6) it was held by the Privy Council that 
“it. is generally desirable that an arbitrator 
should make and retain for subsequent use 
notes of the proceedings before him but there 
is no warrant for holding that in the absence 
of such notes an award should be set aside at 
the instance of one of the parties who must be 
hold to have known the general course of proce¬ 
dure and who did not make any protest until 
after the making of the award with the terms 
of which she was not satisfied:” 


See also Mills v. The Master kc. of 
Society of Bowyers (7) and Parish of Rath- 
wen v. Parish of Elgin (8) for other in¬ 
stances of waiver. 

I hold that the appellant’s failure to 
make 'any protest coupled with his 
signature to the ‘'award amounted to a 
waiver of the right to object to .such 
irregularities of procedure as the arbi¬ 
trators may have committed. 

The next objection has reference to a 
mistake in calculation made by the 
arbitrators. I think the learned Sub¬ 
ordinate Judge is clearly right in reject¬ 
ing the evidence of the arbitrator, 
P. W. 2, as to the circumstanoes in 
which he and his companions arrived at 
the figure Rs. 23,000 which the defen¬ 
dant was required to pay. The arbi¬ 
trator says that they thought it neces¬ 
sary to show a false method of computa¬ 
tion in order that the parties should not 
be staggered at the largeness of the 
amount. I think it is clear that what 
really happened was that they erro¬ 
neously added the sum due by the plain¬ 
tiff to 'the defendant in respect of 
the latter’s two-thirds share in the 
first site. Instead therefore of amount¬ 
ing to Rs. 23,000 the award should have 
been for a sum of Rs. 16,000. The 
question is: What are the powers of the 
Court in the case of an award not made 
through Court which discloses an error of 
this kind?. There is I think no doubt 
that even in England the law as stated 
in Russel (Edn. 11, p. 213) is that as the 
parties choose their own arbitrator to 
be the judge in the disputes between 
them t hey cannot when the award is 

(0) A. 1. R. 1914 P7 G. 105=23 I. G. 625=86 
All. 336=17 O. C. 120 (P. C.). 

(7) 69 E. R. 1024. 

(8) 2 H. L. Scott App. 535. 


good on its face object to his decision 
either upon the law or the facts. There 
is indeed one case, In re Hall and 
Hinds (9) where in the case of a gross 
mistake made by the arbitrators the 
Court interfered to rectify it. But this 
has not been followed where similar 
circumstances have arisen more recently 
as for instance in Phillips v. Evans (10). 
In that case Baron Parke observes, after 
commenting upon In re Hall and 
Hinds (9): 

“I think it better to adhere to the principle 
of not allowing awards to be set aside for mis¬ 
takes and not to open a door to enquiro into 
the merits or we have to do so in almost every 
case.” 

Herein India authority for the same 
view is to be found in Shiam Lai v. 
Parshottam Das (ll), and may further 
be derived I think from the language of 
Sch. 2, Civil P. C. The circumstances 
in which the Court should order an 
award-made without the intervention of 
the Court to be filed are stated in 
para. 21 the course is to be adopted: 

‘where no ground such as is mentioned or re¬ 
ferred to in para 14 or 15 is proved.” 

An error in calculation, to use the 
language of Walsh, J., in Shiayn Lai 
v. Purshotam Das (ll), may be so pal¬ 
pable and gross as to afford strong evi¬ 
dence of misconduct, as that word is to 
be understood in para 15. But I am 
unable to agree that, short of accepting a 
presumption of this kind, a mistake in, 
calculation can be brought within that 
provision. In the case of arbitration in 
suits, para 12 enables the Court to 
correct a clerical mistake or an error 
arising from an accidental slip or omis¬ 
sion, and it seems to me that what I must 
consider to be the intentional restriction 
of this provision to awards of that class 
shows that it was intended to assimi¬ 
late the procedure with that which pre¬ 
vails in England and not to invest the 
Court with power either to correct such 
errors, or to reject an award which con¬ 
tains them, when the award is not upon 
a reference made through Court. I am 
unable therefore to accept this objection. 

It is then objected that in awarding a 
sum of Rs. 4,000 against the defendant 
in respect of a debt of Rs. 1,000 incurred 
for his marriage, the arbitrators have 
acted in defiance of the law of limitation. 

(9) 133 E. R. 887 

(10) 152 E. R. 1216. 

(11) [1920] 42 All. 277=58 I. 0. 585. 
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It has no doubt been laid down by the 
Privy Council in Ramdutt Ramkissen 
Dass v. E. D. Sassoon & Co. (12), that the 
Limitation Act applies to arbitration 
proceedings, but that is not to say that 
all awards which have not been decided 
in accordance with the terms of that Act 
are invalid. The evidence gives no reason 
to suppose that the defendant raised any 
such plea, and indeed the arbitrator 
states that he admitted orally that he 
had borrowed the money from the plain¬ 
tiff and agreed to repay the principal. 
The point is not referred to either in 
Ex. 4 or in Ex. 6 or in the defendant’s 
written statement. It is a well-estab¬ 
lished proposition of law, for which 
Chamj)sey Bharai Sc Co. v. Jivra Balloo 
Spinning and Weaving Co. (13), may be 
cited, that an error of law will invali¬ 
date an award only if it appears upon 
the face of it, a condition not satisfied in 
the present case. I think that this ob¬ 
jection also fails. 

The only point remaining has to do 
with the absence of Swaminatham Chetty 
at the time when the award was drawn 
up. But Mr. Varadachariar concedes that 
if the evidence is accepted that he was 
present when the conclusions were actu¬ 
ally arrived at earlier in the day, this 
objection will not stand. Upon this point 
I prefer the evidence of the plaintiff and 
the arbitrator (who however goes too 
.far) to the assertion of the defendant 
that this arbitrator was not present at 
all upon that day. 

My conclusion is accordingly that the 
order of the lower Court directing that 
the award be filed, and the decree upon 
the hundi, should both be confirmed 
and the appeals dismissed with costs 
(advocate’s fee only in A. S. 14 of 1929). 


Cornish, J. —I agree .that the appeal 
fails. It is clear from the evidence that 
there has been misconduct, in the legal 
sense of the term, by the arbitrators and 
that this misconduct would, upon the 
authorities, justify the setting aside of 
the award. But it has been contended 
for the respondent-plaintiff that the 
appellant must be taken to have passed 
over the irregular conduct of the arbi¬ 
trators and has therefore lost his right 
to object to the award. The principles 
IjR. 1929 P. 0. -103—115 1. 0. 713—66 
I.A. 128=60 Oal. 1048 (P.C.). 

(13) A. I. R. 1923 P.C. 00=73 I. 0. 430=50 I. A. 
324=47 Bom. 678. 


governing the determination of this ques¬ 
tion are clear enough. In Mills v. 
Bowyers (14), Vice-Chancellor Page-Wood 
observed: 

“I accede to the view that it would be a great 
deal too dangerous to allow any arbitrator to 
have communications with some of the parties 
without the knowledge of the other parties to 
the reference and then to say that he was not 
influenced by anything that took place. But 
in this case it appears that the only thing which 
took place was one which every person knew of 
at the time, and they allowed the reference to 
proceed without making any objection." 

And in Dobson v. Groves (4), there 

occurs this passage in the judgment: 

“It has been suggested that the complaining 
parties waived their right to object by not pro¬ 
testing before the award was made. Where an 
irregularity takes place at a meeting of all the 
parties and is passed over, that observation may 
apply. But where a party wishing to be present 
has been excluded from the meeting, the oppor¬ 
tunity of setting right, what was an irregularity 
is past.” 

The judgment in W. Ramsden Sc Co. v. 
Jacobs (15), proceeds upon the same 
grounds. 

The particular act of misconduct took 
place at Pallattur when two of the arbi¬ 
trators privately examined three of the 
plaintiff's witnesses. It is not clear how 
long this was before the parties signed 
the award and the appellant executed 
the hundi .in pursuance of the award. 
But it is in evidence that the Pallattur 
incident took place some 10 or 15 days 
before the mother of the two parties was 
examined by the arbitrators, and this 
latter examination appears to have been 
made some days before the arbitrators 
gave their award. The plaintiff who 
was examined as P. W. 1 gave the follow¬ 
ing evidence upon the Pallattur incident: 

“When the arbitrators came here and exami¬ 
ned, I aocompanied ’them. I specified the per¬ 
sons whom they should examine. I know that 
they went to the persons whom I suggested and 
examined them. Thoy were staying in A. INI. P s 
houso. We asked Arunachalam Chettiar, Somu 
Govindau Chettiar and his elder brother. The 

threo arbitrators (that is. wrongly for only two 

were present) my younger brother (i.o., appel¬ 
lant) and myself were present .... When 
thoy were talking my younger brother and my¬ 
self remained aloof. We did not hear what 
thoy spoke. I do not know whether or no my* 
youuger brothor suggested any persons who 
should be asked.” 

P. W. 2, one of the arbitrators, in his 
evidenoe, says (p. 37): . 

“1 remember tho persons examined (naming 
them). We merely asked them orally, as i 


) 3 K. & J. 66. , „ , 0 ,_or 

) [1922] 1 K.B. 640=91 L. J. K. B. 482—126 

L. T. 409=26 Com. Gas. 287. 
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•was the custom among Chettiars not to record 
in writing as it is done in Court. We used to 
take them in private and to ask them privately 
without the hearing of the parties. Except the 
said threo persons we did not ask any other. 

. ... It took us three hours to examine those 
threo persons.” 

And then (p. 38) he explains the 
difference between that examination and 
the subsequent examination of the parties 
mother by saying: “Unlike in Pallattur, 
the mother was examined by us in the 
presence of the parties.” This witness 
also said that the appellant did not ask 
the arbitrators to examine any particular 
witness, and that on the three or four 
occasions when the arbitrators met the 
parties were present and were heard in 
the presence of each other. According 
to the appellant’s evidence he had no 
knowledge of the arbitrator’s visit to 
Pallattur until they were on the point 
of departure. He says: 

“I saw thorn only just whou they were start¬ 
ing on their return journey. They had not in¬ 
formed me of their visit. I told them that I 
had witnesses and I asked them to examine 
them. They said tho^ knew everything and 
went away.” 

And he says further that he did not 
know whether the arbitrators came to 
Pallattur at plaintiff’s request or whether 
plaintiff brought them there. 

Now the appellant was admittedly at 
Pallattur on this occasion, and I think 
it is a reasonable inference that he was 
present because he knew that the arbi¬ 
trators wsre there on the business of the 
arbitration. It is impossible to believe 
that the appellant, who is a man of 
affairs and was obviously deeply interes¬ 
ted in the arbitration, would not have 
made a point of being present when the 
arbitrators went to inspect the property 
which was the subject-matter of the 
reference. P. W. 2 says that both parties 
were present on all the occasions when 
the arbitrators met and I think that this 
evidence gives support to what the plain¬ 
tiff has testified, that the appellant was 
present on the occasion of the examina¬ 
tion of the plaintiff’s witnesses. P. W. 2 
denies the appellant’s story that he 
asked the arbitrators to examine witnes¬ 
ses on his behalf, and as the appellant 
has been discredited by the learned Sub- 
Judge in other material parts of his 
story, I prefer to aocept the evidence of 
P. W. 1 and P.W. 2 as to what took place 
at Pallattur. Then if he was present, 
1931 M/79 & 80 


as I think he was, during the examina¬ 
tion of the plaintiff’s witnesses by the 
arbitrators he must have known what 
was taking place, and he could have, had 
he wished, objected to the private exami¬ 
nation of the witnesses and have insisted 
upon the witnesses being examined in his 
presence. That he raised no protest or 
objection suggests that the appellant 
passed over the irregularity of the arbi¬ 
trators. 

I am the more inclined to this view by 
his subsequent conduct. It is true that 
in Ex. 4, the lawyer’s notice which he 
sent to the arbitrators on 2nd May, 
four days after he had signed the award, 
there is a complaint that the arbitrators 
“consulted only the direct opponents of 
the said Alagappa Chettiar and yield 
to their evil advice.” This might con¬ 
ceivably be taken as a reference to the 
private examination of the plaintiff’s 
witnesses at Pallattur, though in his 
cross-examination (p. 49) the appellant 
could only point to one of the three 
witnesses as having any ground for the 
enmity towards him. But in Ex. 6 the 
lawyer’s notice which was sent to plain¬ 
tiff on l9t July, and which may be re¬ 
garded as the appellant’s - considered and 
deliberate case against the award, there 
is no mention whatever of misconduct by 
the arbitrators in examining witnesses 
for the plaintiff without the knowledge 
or presence of the appellant. Nor was it 
part of his case in his written statement, 
for it would be unreasonable to my mind 
to put any other construction upon 
para 4 (o) of the written statement than 
which the learned Sub-Judge put upon it. 

In my opinion therefore the irregu¬ 
larity took place in tho presence of the 
appellant and was passed over by him, 
and he cannot now be allowed to assail 
the award on that ground. 

Upon the other matters raised in the 
appeal I agree with the conclusions of 
my learned brother, and do not wish to 
add anything to what he has said. 

P.R.S./b.v. Appeal dismissed. 
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Madhavan Nair, J. 

VeiikaY.a Kumara Ma hi path i Surya 
Bao Bahadur Gam —Plaintiff. 



Gokuldoss Goverdhandass and others —■ 
Defendants. 

Civil Suit No. 229 of 1924 (Applica¬ 
tions Nos. 860 of 1930 and 244 of 1931), 
Decided on 3rd March 1931. 

(a) Mortgage—Mortgagee procuring ap¬ 
pointment of receiver in mortgage suit is 
entitled to income from mortgaged properties 
in receiver's hands in preference to assignee 

—Civil P. C. (1S08). O. 40, R. 1. 

A mortgagee who is not entitled to possession 
of the mortgaged properties is entitled to ask 
for the appointment of a receiver. Whether the 
mortgagee is or is not entitled to possession, he 
may invite the Court to appoint a receiver if 
the demands of justice require that the mort¬ 
gagor should be deprived of possession: A. I. R. 
3929 Mad. 138 ; 12 I. C. 165 and 47 Cal 418, 

Ref . [P 627 C 2 ] 

s{s(b) Civil P. C (1908), O. 40, R. 1—Recei¬ 
ver in mortgage suit must make over income 
of the property towards mortgage dues in 
preference to assignee. 

The possession of a receiver in a mortgage 
suit is prima facie for the benefit of the party 
who obtained the appointment. On this prin¬ 
ciple a receiver who is appointed at the instance 
of the mortgagee holds the properties for his 
benefit alone and is bound to make over the 
entire income to the satisfaction of his dues in 
preference to the assignee: 47 Cal 41S, Foil. 

[P G28 C 1] 

A. Krishnaswami Ayyar, Advocate- 
General, M. Subharaya Ayyar and T. V. 
Viswanatha Ayyai —for Petitioner. 

S. Doraiswami Ayyar and V. Balara- 
man —for Respondent 3. 

C. Krishnaswamy Aiyar —for Official 
Assignee. 

Judgment.— These two applications 
relate to the same subject-matter, that 
is, a sum of Iis. 6,218-14-3, standing to 
the credit of C. S No. 229 of 1924. 
representing the inoome from the mort¬ 
gaged properties involved in that suit 
other than Misquith Buildings and 
Cathedral Gardens. In the one, the 
receiver is asked to deposit the amount 
in Court and in the other, that is, Appli¬ 


cation No. 244 of 1931, request is made 
that the same sum be paid over to the 
plaintiff in the suit, the Maharaja of 
Pithapuram who is the petitioner in both 
the applications. The Official Assignee 
of Madras and the plaintiff in G. S. 
No. 622 of 1923 oppose these applications. 

The facts necessary for the disposal 
of those applications may be stated very 
briefly as follows: One Goculdoss, 


manager of a joint Hindu family, trading- 
under the style of Murlidoss Ramdoss & 
Co., effected on behalf of the firm an 
equitable mortgage by depositing title- 
deeds of ten items of properties with- 
the petitioner, the Maharaja of Pitha¬ 
puram, and borrowed from him a sum of 
Rs. 3,85,000 in the year 1922. For the 
recovery of the principal and interest 
due under this mortgage the Maharaja 
filed a suit, C. S. No. 229 of 1924, on 27th 
March 1924. In the meanwhile 
defendant 3 in the suit, a minor, had 
already filed C. S. No. 622 of 1923 
against the other members of the firm 
for partition of the joint family pro¬ 
perties. For disposing of these applica¬ 
tions it is not necessary to state any¬ 
thing about the contentions of t-he 
parties in these suits. 

The suits were eventually decreed 
and appeals against the decrees are 
now pending in the appellate Court. 

In C. S. No. 622 of 1923, the parti¬ 
tion suit, Mr. E. R. Krishnan, an 
advocate of this Court, was appointed 
on 31st August 1923 receiver of all 
the properties alleged to belong to the 
joint family of Messrs. Murlidoss Ram¬ 
doss & Co., including the properties 
mortgaged to the plaintiff in C. S. 
No. 229 of 1924. Subsequently the 
firm was adjudicated insolvents in 
1924 and the Official Assignee was 
impleaded as its legal representative. 
The receiver appointed by the Court 
continued in possession of the properties. 

On 18th July 1927 the petitioner (plain¬ 
tiff in C. S. No. 229 of 1924) made an 
application for the appointment of an 
independent receiver for the properties 
mortgaged to him ; but it would appear 
the learned Judge took the view that an 
independent receiver was unnecessary 
and that the plaintiff’s interest could be 
safeguarded by directing the receiver in 

C. S. No. 622 of 1923 to keep a separate 
account of the income of the properties 
mortgaged to him and this was accord¬ 
ingly ordered on 25th July 1923. Tha 
receiver was also directed that none of 
the income from these properties should 
be spent in giving the maintenance al¬ 
lowed to the plaintiff in C. S. No. 622 of 
1923. The petitioner again filed on 23rd 
April 1929 another application (Applica¬ 
tion No. 1524 of 1929) for the ap¬ 
pointment of a receiver for the pro¬ 
perties mortgaged to him. Both tho 
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suits were tried together by Venkata- 
subba Rao, J. On 2nd May 1929 a 
mortgage decree was passed in favour 
of the petitioner (plaintiff in C. S. 
No. 229 of 1924) for Rs. 7,00,000 
odd and for the sale of all the items of 
mortgaged properties except Cathedral 
Gardens and Misquith Buildings; and on 
the same date the.learned Judge appoin¬ 
ted Mr. E. R. Krishnan (the receiver in 
C. S. No. 022 of 1923) and Mr. P. Kamo- 
swara Rao, an advocate, as joint recei¬ 
vers of the mortgaged properties for the 
sale of which the petitioner had estab¬ 
lished his right in the suit. The sum 
now in the hands of the receivor is sta¬ 
ted to be the income from those pro¬ 
perties realized subsequent to the date 
of the decree. The mortgaged proper¬ 
ties except Cathedral Gardens were sold 
and were purchased by the petitioner 
himself. The affidavits state that only 

a, sum of three lakhs odd were realized 
by the sale. 

The petitioner now claims that the 
income realized from the mortgaged pro- 
perties should in law be treated as 
additional security for the amount found 
due to him under the mortgage, inasmuch 
as the receiver was appointed at his in¬ 
stance in his mortgage suit, and as such 
the income from the said properties 
should be considered to be ear-marked 
for his own use, it now having been 
found that his title to those properties 
has been established by the decree. His 
argument is that the possession of a re¬ 
ceiver in a mortgage suit is prima facie 
for the benefit of the party who obtained 
the appointment and cn this principle 
he argues that the receiver who was ap- . 
pointed at his instance holds the pro¬ 
perty for his benefit and is bound to 
make over to him the entire income for 
the satisfaction of his dues. The Official 
Assignee on the other hand contends 
that with regard to this income the peti- 

D f° pr .® feientia l rights and that 

tko a « 8 n lt ^ re oaly the same as 

those of the ordinary creditors. The 

question for decision is, which view is 

to be unheffi r fcitk T r ' 8 COntention ^ 

order for h f l ^ WlU be enfcifcl0 <* to an 
order for the payment cf the sum in 

question to him. m 

Admittedly the rights of the peti- 
tinner who 13 an equitabla mortgagee are 
the same as those of a simple mortgagee 
'that is, he is not entitled to the posfesJ 
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sion of the properties under his mort¬ 
gage; he can realize his dues only by bet¬ 
ting a decree fcr selling them. In Eng¬ 
land it is well understood that an equit¬ 
able mortgagee, though ho is not entitled 
to take possession of the mortgaged pro¬ 
perties, has the right to ask for the ap¬ 
pointment of a receivor. In In re Cromn - 

r/rf* m V - laver 7 ' Crom Pt°”- & Co. 

p 967 U Warnngton ’ J - observes at 

“ I think the right to tho appointment of a 
receiver ,s one of the ordinary rights wh?c h 1 
erne to a mortgagee, and especially to an e.mit- 
able mortgagee who has no means of tak 
possession and to whom security has become 
realizable as one of the steps in such realiza¬ 
tion: see also Kerr, on “ Receivers ” p . 37 ."' 

. y.°? so “ e time thei '0 Wa3 some ’ doubt 
in this Court as to whether a simple 

mortgagee is entitled to ask for the ap 
point me nt of a receiver in his mortgage 
suit. It was held in Ethirajalu Chettu 
v. Baj Gopala Chari (2) that the right 
to the appointment of a receiver which 
an oquitable mortgagee has may be ex¬ 
tended to a simple mortgagee also The 
fact that he is not entitled to have pos- 
session of the properties which was 
urged as an objection against his claim 
to the appointment of a receiver cannot 
be considered as of any importance hav¬ 
ing regard to the reasons for the ap¬ 
pointment of a reoeiver. As pointed out 

Guhal3): ^ 8and * 

lis'hed ‘ that°The e Tot IVffl '' S T"' 

aatisfy the Judgment"^ "rl^ 1 iL° 
appointed as a matter of eourse, speciX if 

tet e est f ” ‘ ““ ^ the W““‘ of in- 

In Bamcshwar Singh v. Chunni Lai U) 
Mukerjee and Panton, JJ„ observed : 

There is no foundation for the contention 

that a mortgagee who is not entitled to poshes 

ri (! 6 M ra0r ea ? ed Properties is not entitled 
to ask for the appointment of a receivor Whe¬ 
ther the mortgagee is or is not onhfwi *„ 
session, he may invito the Court ^ 
receiver, if the demands o? “ "^“That 

the mortgagor should be deprived posses- 

. If fche ° b J 0cfc ot appointing a receiver 
m a mortgage suit is to look after the 
interests of the mortgagee, though he is 
only a simple mortgagee is he uofc en- 
titlod to claim that the pro fits of the 

(1) [1914] 1 Ch. 954=83 L. J. Ch. 660=110 
L. T. 759=21 Manson 200=53 S. J 433 

(2) A. I. R. 1929 Mad. 138=115 I. C. 244=59 

Mad. 979. °- 

(3) [1911] 12 I. C. 1G5. 

(4) [1920] 47 Cal. 418=50 I. C. 839. 
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mortgaged properties should be applied 
for his benefit when his security has be¬ 
come realizable, as odo of the steps for 
such realization ? This point was con¬ 
sidered in Bameshwar Singh v. Chunni 
Lai (4) which I have already referred to. 
In that case a receiver was appointed in 
a mortgage suit instituted by a simple 
mortgagee. The second mortgagee of 
the same properties was a party to the 
suit. The first mortgagee obtained a 
decree for the amount claimed by him. 
Meanwhile the second mortgagee who 
had a mortgage of only half of the pro¬ 
perty had instituted a suit to enforce his 
security without joining the first mort¬ 
gagee as a party. He obtained a decree 
and in execution of it he purchased 
the equity of redemption in relation to 
his mortgage. On an application made 
by him the income of the property pur¬ 
chased by him in the hands of the 
receiver was ordered in spite of the oppo¬ 
sition of the first mortgagee to be handed 
over to him by the Subordinate Judge of 
Dacca. This order was set aside ‘in 
appeal. In the course of the judgment 
Mukerjee and Panton, JJ., observed as 
follows: 

“Our attention has been invited to the case 
of Penny v. Todd where it was ruled that the 
possession of a receiver in a mortgage suit was 
prima facie for the benefit of the party who 
had obtained the appointment. On this prin¬ 
ciple it has been argued that-a receiver who was 
appointed "at the instance of the first mortgagee 
holds the properties for his benefit alone and is 
bound to make over the entire income to the 
satisfaction of his dues. In .our opinion this 
contention is clearly well founded.’’ 

This decision is a clear authority in 
support of the contention urged by the 
learned Advocate-General on behalf of 
the petitioner. If according to this deci¬ 
sion the receivers in C. S. No. 229 of 
1924 are to be considered as having been 
appointed for the benefit of the petitioner 
at whose instance they were appointed 
then it must follow that the income in 
their hands from the mortgaged proper¬ 
ties should be devoted to the satisfaction 
of his dues. I may here refer to para 6 
of the order of the learned Judge ap¬ 
pointing the receivers which is somewhat 
significant. It states subject to certain 
expenses the receivers shall pay the 
net receipts into Court to the credit of 
this suit." (i.e.. 0. S. No. 229 of 1924 . 
In Kliubsurat Iiocr v. Saroda Gharan 13J. 
Mukerjee, J. observes thus: 

*'If a receiver is appointed in a mortgage suit 


he is bound to apply the proceeds for the benefit 
of the mortgagee.” 

In High on “Receivers” in para 643 it 
is stated that a mortgagee who procures 
a receiver to be appointed in a mortgage 
suit is entitled to the income from the 
mortgaged properties in the hands of the 
receiver in preference to the Assignee. 
This statement of law is very relevant 
to the present proceedings as objection 
to the payment of the money is here 
raised by the Official Assignee. The pas¬ 
sage in which the statement of law is 
made runs thus: 

“When therefore a mortgagee, upon proceed¬ 
ings for a foreclosure, obtains a receiver of the 
rents and profits, if the amount obtained upon a 
sale of the premises proves insufficient to pay 
the mortgage indebtedness, he is entitled to so 
much of the rents in the receiver’s hands as will 
make - up the deficiency. And this is so, even 
though the mortgagor’s rights in the promises 
have passed to his assignee in bankruptcy, and 
have been sold by him; since the mortgagee, 
who procures a receiver to be appointed for the 
protection of his lien, is entitled to the rents in 
preference to the assigneo or purchaser at his 
sale.” 

These authorities would show that the 
learned Advocate-General’s contention 
that the petitioner is entitled to the pay¬ 
ment of the amount claimed should be 
accepted. Since the receiver in this case 
was appointed at the instance of the peti¬ 
tioner and since he was not able to 
realize his decree amount by the sale of 
the mortgaged properties it must be held 
that he is clearly entitled 'to proceed 
against the income in the hands of the 
Official Receivers as one of the steps for 
realization of his security. 

Mr. Duraiswami Aiyar frankly con¬ 
cedes that the deoision in Bameshwar 
Singh v. Chunni Lai (4) is against him, 
but he argues that the deoision is wrong 
and the principle of the English decision 
whioh grants the right to an equitable 
mortgagee to proceed against the income 
of the mortgaged properties in the hands 
of the receiver for realizing his debt 
when the security is insufficient should 
not be extended to the case of a simple 
mortgagee in India who does not possess 
the right of foreclosure which an equit¬ 
able mortgagee has in England. I do 
not think this is a sound contention. If 
this is the correct principle to be applied 
then it must also follow that a simple 
mortgagee is not entitled "to the right of 
appointment of a ’receiver in a mortgage 
suit but this I have already shown is not^ 
the case. It is true that a simple mort- 
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gagee has no right of foreclosure; but in 
my opinion it has not been established 
that there is any connexion between the 
right of foreclosure and the right of 
getting a receiver appointed and f?He 
right of appropriating the income in the 
hands of the receiver, in the case of an 
equitable mortgagee. As already pointed 
out, a receiver will be appointed if the 
demands of justice require that the mort¬ 
gagor should be deprived of possession. 
In this connexion it may be observed 
that the right of foreclosure, possessed 
by an equitable mortgagee, so much em¬ 
phasized by Mr. Duraiswami Aiyar in 
his argument, is a right enforceable only 
by means of an action for the recovery of 
land; he cannot take actual possession 
of the land mortgaged to him as he is not 
entitled to it (see Coote, Vol. 2, p. 823) 
and in this respect he is exactly in the 
same position as a simple mortgagee. 
The right of an equitable mortgagee to 
get a receiver appointed in a mortgage 
suit having been extended to a simple 
mortgagee, neither of them having any 
right to possession of the properties, I 
think his admitted right to proceed 
against the income of the mortgaged 
property in the hands of the receiver for 
realizing his debt when the security is 
insufficient for that purpose may also be 
extended to the case of a simple mort¬ 
gagee in India. In my opinion the autho¬ 
rities cited by ' Mr. Duraiswami Aiyar, 
In re Potts Ex parte Taylor (5), In re 
Pearce, Ex parte the Official Receiver (6) 
and In re Gershon and Levy (7), do not 
support the principle on which he has 
based his contention. 

For the above reasons I order the 

receiver to deposit the sum of Rupees 

0,218-14-3 in his hands to the credit of 

G. S. No. 229 of 1924 and I also order 

that the same amount may be paid over 

to the petitioner in these applications. 

The petitioner is entitled to his costs 

(taxed costs) from the estate of the in¬ 
solvents. 

p.R.S./k.n. Order accordingly. 


(5) [1893] 1 Q.B. 648=62 L. J. Q B 392= 
305=69 L.T. -74=41 W.R. 387=10 M 

(6) [ r 191 m 3 854=83 L.J.K.B. 807 = 

T. 334—(1918-19) B. & Gr. 181. 

(7) [1915] 2 K. B. 527=84 L.J.K.B. 1668= 
H. B. R. 146=59 S. J. 440. 
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Curgenven and 
Bhasiiyam Ay yang ar, JJ. 

C. Kannammal and others —Plaintiffs 
—Appellants. 

v. 

Kanakasabai Mudaliar and another — 
Defendants—Respondents. 

Civil Appeals Nos. 30 and 31 of 1927, 
Decided on 13th November 1930, against 
decrees of City Civil Judge, Madras, in 
Original Suits Nos. 428 and 429 of 1926. 

(a) Madras City Tenants’ Protection Act 
(1922), S. 2 — Shed for firewood is “building.” 

The sheds used for firewood business are com¬ 
prised in the definition of building. [P 630 C 1] 

^ lb) Interpretation of Statutes—Before re¬ 
stricting scope of Act by terms of preamble, 
Court must be satisfied that legislature in¬ 
tended that scope should be so restricted— 
Madras City Tenants’ Protection Act cannot 
be thus restricted only to apply to tenants 
who can establish that they constructed build¬ 
ings with hope that they would not be evicted 
so long as they pay fair rent—Madras City 
Tenants’ Protection Act (1922), preamble. 

The terms of a preamble may be resorted to in 
two classes of cases. Tbe first class is where 
the text of the statute is susceptible of different 
constructions and the second class is where 
very general language is used in an enactment, 
which it is clear must have been intended to 
have some limitation put upon it, the preamble 
may be used to indioato to what particular in¬ 
stances the enactment is intended to apply. But 
before restricting the scope of an Act by the 
terms of its preamble the Court must be satisfied 
that there was an intention on the part of the 
legislature that its scope should be so restricted, 
and in fact, that tho legislature would have 
agreed, had the point been so put, that the pas¬ 
sage relied upon in the preamble should form 
part of tho text of tho Act. The text of the City 
Tenants’ Protection Act should not be oonstruod 
subject to tho preamble so as to restrict the scope 
of the Act only to the tenants who can establish 
that they constructed their buildings in the hope 
that they would not be evicted so long as they pay 
a fair rent: 7 M. I. A. 72; 14 Bom. 387 and 11 
All. 262, Bel. on. [P 630 C 1, 2; P 631 C 1 ] 

K. Bhashyam Ayyangar and S. Rama- 
chandra Ayyar for K. S. Krishnaswami 
Iyengar —for Appellants. 

S. Balasinga Satya Nadar —for Res¬ 
pondents. 

Curgenven, J.— The plaintiffs are 
common to the two suits out of which 
these appeals arise, separate defendants 
being sued in ejectment. The defendants 
pleaded the provisions of the City Tenants’ 
Protection Aot and the learned City Civil 
Judge has accepted this plea and dis¬ 
missed the suits. The plaintiffs there¬ 
fore appeal. In each case a rental agree¬ 
ment was executed in 1921 for a term of 
five years, the lessee undertaking at the 


630 Madras 


Kannammal v. IvANAKASABAI (Curgenven, J.) 1931 


expiry of that time to deliver vacant 
possession to the plaintiffs. The evidence 
shows that the sites were used as fire¬ 
wood depots and the case of each defen¬ 
dant is that there was a building on the 
suit land long before the date of the 
rental agreements. Whether or not 
therefore the /undertaking to deliver up 
the land as received by the tenant be 
held to amount to such a stipulation as 
is provided for by S. 12 of the Act as to 
the erection of buildings, that provision, 
it is contended, cannot apply to the facts 
of the present cases. The evidence that 
there were buildings on the land before 
the execution of the leases is in our view 
quite incontestable, but it is unnecessary 
to discuss it because the plaintiffs’ wit¬ 
nesses themselves speak of it. We agree 
with the lower Court in being unable to 
accept their story that the buildings 
were removed immediately before the 
agreements were executed and re-erected 
afterwards. The only reason suggested 
is that the Act was then in prospect, but 
the evidence itself is interested, uncorro¬ 
borated and seems clearly designed to 
escape the provisions of the Act. So far 
as appears, the firewood business conti¬ 
nued uninterruptedly and there is no 
reason therefore to suppose that the sheds 
used in connexion with it were taken 
down and plit up again. S. 12 cannot 
therefore in our view have any applica¬ 
tion. Nor in view of the verj' wide defi¬ 
nition of “building” which the Act con¬ 
tains are we able to say that the sheds 
are not comprised in that term. 

The question has been raised whether 
in cases of this class, where the building 
is of so inexpensive a description, recourse 
may be ha'd to the terms of the preamble 
to the Act in order to deprive the defen¬ 
dants of its protection. The preamble 
opens as follows: 

Whereas it is necessary to give protection to 
tenants who in many parts of the city of Madras 
have constructed buildings on others*’ lands in 
the hope that they would not be evicted so long 
as they pay a fair rent for the land.” 

It is argued that it is only tenants 
who can establish that they constructed 
their buildings in the hope alluded to 
whom the legislature intended to protect 
by this special enactment. “Now it is 
well settled that the terms of a preamble 
may bo resorted to in two classes of 
oases. The first class is where the text 
of the statute is susooptible of different 
constructions, and it has not been sug¬ 


gested that any such difficulty arises 
here. Apart from such discrepancy as is 
to be found between the preamble and 
the text, the Act itself is perfectly clear: 
afffi straightforward. The second classj 
of cases is thus described by Craies, 
Edn. 3, p. 183: 

“If very geuonl language is used in an enact¬ 
ment, which it is clear must have been intended 
to have some limitation put upon it, the pre¬ 
amble may be used to indicate to what parti¬ 
cular instances the enactment is intended to 
apply.” 

That is to say, that in some cases it 
may be permissible to control the scope 
of the enactment by the terms of the 
preamble. The text-writer goes on to 
cite two English cases in which such a 
course was adopted. The first was that 
of L'Apostre v. Le Plaistrier (1708) cited 
in Copeman v. Gallant (l), where the 
preamble showing that the statute re¬ 
lated to the goods of bankrupts, a refer¬ 
ence in the body of the Act to any goods 
or chattels was construed as restricted 
to the bankrupt’s property. So in Brett 
v. Brett (2), where the preamble only 
professed to deal with “wills and codi¬ 
cils,” devising real estate, the expres¬ 
sion “any will or codicil,” whenever 
used in the Act, was held to mean 
only a will or codicil which devised real 
estate. On the same principle, where 
the title of the Act showed that it rela¬ 
ted only to elementary schools, refer¬ 
ences to schools in the body of the Act 
were held in Bex v. Coclcirton (3), to 
mean elementary schools. It may be 
said that cases such as these also depend 
upon the existence of an ambiguity, al¬ 
though it is not the meaning of the Act 
itself which is doubtful but of the Act 
when read with the title or preamble, 
and where the enactment is sufficiently 
explicit of itself it may not be permissible 
to look into the preamble in order to 
obtain a gloss upon it. There can be no 
doubt indeed that many instances could 
be found of the text of an Act going be¬ 
yond its preamble. This was recognized 
in Nga Hong v. The Queen (4). In Ganesh 
Krishnaji v. Iirishnaji (5), it was held 
that the Dekkhan Agriculturists’ Relief 
Act, although so styled, and although the 

(1) [1716] 1 P. Wms. 314. 

(2) 162 E. R. 456. 

(3) [1901] 1 Q. B. 726=70 L. J. K. B. 441=84 
L. T. 488=49 W. R. 433=65 J. P. 435=17 
T. L. R. 402. 

(4) [1857-59] 7 M. I. A. 72=4 W. R. 109. 

(5) [1890] 14 Bom. 8S7. 
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preamble showed that the Act was in¬ 
tended only for the relief of agricul¬ 
turists, yet made provision in S. 3 for 
certain suits not relating to agricul¬ 
turists. Similarly, in Queen-Empress v. 
Indarjit (6), the Workmen’s Breach of 
Contract Act (13 of 1859) was held to 
have a wider scope than the language of 
its preamble would show. 

It is, I think, indisputable that before 
restricting the scope of an Act by the 
terms of its preamble the Court must be 
satisfied that there was an intention on 
the part of the legislature that its scope 
should be so restricted and, in fact, that 
the legislature would have agreed, had 
the point been so put, that the passage 
relied upon in the preamble should form 
part of the text of the Act. It is not 
open to the Court to speculate regarding 
the intentions of the' legislature or to 
frame its decisions in conformity with 
what it would itself have done had it 
been legislating. Now in the present in¬ 
stance, if the preamble had declared it 
necessary to protect a certain clearly de¬ 
fined class of tenants, it might be reason¬ 
able to hold that, although the text is 
silent, there was an intention so to re¬ 
strict it; though even then the meaning 
of the Act would not be so cler-r a3 if the 
restriction had appeared in the body of 

it. But the expression 
"tenants who in many parts of the city of 
Madras have constructed buildings on others’ 
lands in the hope that they would not ba evic¬ 
ted so long as they pay'a fair rent for the land” 

is as far as possible from defining a class, 
and I think it very doubtful whether any 
legislature can nave intended to impose 
on the Courts the difficult, if nob impossi¬ 
ble, duty of deciding on the presence of 
such an attitude of mind. Nor would it 
be in any degree usual to make such an 
attitude of mind a test of the possession 
of legal rights. It seems to me more pro¬ 
bable that the Act was passed in its 
wide terms because they were the only 
workable terms, and in the hope that it 
would approximately remedy the exist¬ 
ing evils and hard oases would be few. 
While therefore it can hardly be doubted 
that the Aot must sometimes work hard¬ 
ship upon landlords, I do not think it is 
permissible to give them relief by re¬ 
course to this method of construction. 

I must accordingly hold that the defen¬ 
dants could claim the benefit of the Act 

(6) [1889] 11 All. 262=(1889) A. W. N. 85^ 


and that the plaintiffs failed to comply 
with its torm3 a3 regards notice. The 
appeals are accordingly dismissed with 
costs. 

Bhashyam Ayyangar, J. —I wish to 
add a few words on the Madras City 
Tenants’Protection Act, which has come 
in for construction in those cases. It is 
an exclusively retrospective enactment 
as it applies only to tenancies created 
before its commencement. Its preamble 
shows that the legislature set about it 

to give protection to tenants who in many 
parts of the city of Madras have constructed 
buildings on others’ lands in the hope that they 
would not bo evicted S3 long as they pay a fair 
rent for the land.” 

But it is found that the actual provi¬ 
sions of the Act are far too wide and un¬ 
qualified. Before proceeding to consider 
them the following definitions of build¬ 
ing, land and tenant given in the inter¬ 
pretation clause, that is, S. 2 have to be 
stated: 

“Building includes a house, outhouse, stable, 
latriue, shed, hut and any other such structure, 
whether of masonry, bricks, wood, mud, metal 
or any ether material whatsoever.” 

"Land does not include buildings”: 

“Tenant means teuiut of land liablo to pay 
rent on it, every other person doriving title from 
him, and includes persons who continue in pos¬ 
session after the termination of the tenancy.” 

Now going to the body of the Act its 
important sections are only Ss. 3, 9 and 
12. The other sections are either im¬ 
material for our present purpose or are 
merely subsidiary. The effect of Ss. 3, 

9 and 12 may be summarized thus: except 
in cases where a tenant of land has first 
bound himself by stipulations in writing 
registered as to the erection of buildings 
and then erected the building (S. 12), 
every tenant of land who has erected a 
building on it and whom the landlord 
seeks to eject from the land shall have 
the right to recover compensation equal 
to the value of the building (S. 3), or, at 
his option, the right to acquire the land 
from its owner for the lowest market 
value it bore within the next preceding 
seven years (S. 9). It is noteworthy that 
these provisions stand absolutely un¬ 
qualified. The area of the land, the 
period or the avowed purpose of the lease, 
the size or character of the building put 
up by the tenant, none of these or similar 
considerations are made to count- for 
anything. Even if the tenant had erec¬ 
ted the building without or against the 
consent of the landlord the Act would 
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appear to permit the former to acquire 
the land through its instrumentality. 
The landlord might have himself paid 
much more for the land than its minimum 
market value during the next preceding 
seven years, still he could recover no 
more than that minimum from the tenant 
for parting with his property. I found 
it hard to believe that the provision in 
S- 9 which is capable of working so much 
injustice and hardship on the landlord 
and which so partakes of the nature of 
expropriation could have been intended 
to apply to all tenancies of land created 
before the Act. I was accordingly in¬ 
clined during the hearing to the view 
that its application should be confined to 
the class of cases contemplated in the 
preamble, that is, to cases where the 
tenant put up his building under circum¬ 
stances from which it may reasonably be 
inferred that he did so in the hope or 
expectation that he would not be evicted 
from the land so long as he paid a fair 
rent for it. But on subsequent consul¬ 
tation with my learned brother as to 
how far the preamble of an Act can be 
held to confine the scope of its express 
provisions and having regard to the 
vagueness of the preamble in question I 
am not sure that the view entertained 
by me is free from doubt. On the foot¬ 
ing that the text of this Act cannot be 
read subject to its preamble the view 
taken by my learned brother in the judg¬ 
ment just pronounced is, ■ if I may say so 
with respect, unexceptionable. I accor¬ 
dingly agree with the order made by him 
though still not without some hesitation. 

P.R.S./s.N. Appeals dismissed. 
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Ramesam, J. 

Napu Defendant—Appellant. 

v. 

San Bibi and others— Plaintiffs— Res¬ 
pondents. 

Second Appeal .No. 4G2 of 1929, De¬ 
cided on 8th January 1931, against 
decree of Dist. Judge, Coimbatore, in 
A. S. No. 227 of 1926. 

(a) Practice—Abandonment of plea— 
Pleader not arguing point but merely observ¬ 
ing that he does not press it though he does 
not abandon it—If point involves question 
of fact, it cannot be re-argued in appellate 
Court. 

Where the pleader does not seriously argue 
a point but contonts himself with the observa¬ 
tion that ho doos not press it though ho does not 
abandon it, if the question is of law, it can be 


re-argued in the appellate Court, but if it in¬ 
volves a question of fact and one does not 
press it, merely saying that he does not abandon 
it is of no avail. [P 633 C 2] 

(b) Limitation Act (1908), S. 14—Plaint 
returned once for amendment and again for 
presentation to proper Court—Time thu* 
spent excluded while Computing limitation 

High Court did not interfere in second, 
appeal — Obiter. 

Obiter —Where plaint was returned firstly to 
have it amended and secondly for presentation 
to proper Court, and the trial Court while com¬ 
puting limitation period excluded both the 
periods, High Court did not interfere in second 
appeal with the discretion exercised by the trial 
Court: 23 Mad. 621;45 I. C. 460; A. I. R. 1922 
Mad. 417 and A. I. R. 1929 Mad. 865 [F. B.) r 
Dist - [P 634 C 1] 

T. B. Ramacliandra Ayyar and S. 
Srinivasa Ayyar —for Appellant. 

M. Krishna Bharathi, V. C. Seslia- 
cliliariar and V. Balasundaram Ayyar-=— 
for Respondents, , 

Judgment. —The facts out of which 
this second appeal arises may be thus 
stated. One Ali Saheb died on 20bh 
February 1912 leaving him surviving his 
widow Kathi Bibi and three daughters 
Rahimat Bibi, Asmath Bibi (defendant 1) 
and San Bibi (the plaintiff). The record 
does not show when Rahimat Bibi died, 
but it is immaterial. Her son is defen¬ 
dant 5. The plaintiff brought this suit 
for partition and recovery of her share 
of her father’s properties alleging that 
defendant 2, husband of her sister 
Rahimat Bibi, trespassed upon the pro¬ 
perties in 1917. The suit was originally 
filed in the District Munsif’s Court of 
Udumalpet on 24th July 1918. On 20th 
Ootober 1919 the Munsif returned the 
plaint for amendment on the ground that 
it was bad for partial partition. The 
plaint was re-presented in the same Mun¬ 
sif’s Court on 20th February 1924, with 
the old court-fees plus some additional 
court-fees and with some amendments. 
The District Munsif again returned the 
plaint on 28th October 1924 for presen¬ 
tation to the proper Court. The next 
day, i. e., 29th October 1924, it was filed 
before the Subordinate Judge of Coim¬ 
batore by whom it was tried and 
decreed. There was an appeal by defen¬ 
dant 2 to the District Judge of Coimba¬ 
tore who dismissed the appeal. The 
present appeal is by defendant 2. 

The point argued before me is that 
the suit is barred by limitation. Before 
I deal with the argument on this ques¬ 
tion, a few further facts will have to be 
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stated. Defendant 2’s plea on the 
merits was that Kathi Bibi took posses¬ 
sion of all Ali Saheb’s properties in 
satisfaction of the mahar of Rs. 7,500 
due to her and was enjoying them as 
absolute owner from the time of Ali 
Saheb s death and that the properties 
were given by her to him in 1917. The 
plea of limitation was made the subject 
of issue 1. Issue 6 raises the question: 

Is the gift by Kathi Bibi valid and true and 
if so binding on the plaintiff ?” 


The learned Subordinate Judge in 
dealing with issue 6 found that the 
gift relied on by defendant 2 is false, 
that the plaintiff has been living in 
item 5 after the death of her father 
and was getting the income from her 
mother and that all the daughters re¬ 
ceived their share in rent. He also 
found that there is no evidence that 
Kathi Bibi entered into possession as 
full owner or that she enjoyed the whole 
estate absolutely and adversely to the 
heirs. This finding amounts to saying 
that Kathi Bibi’s possession was 
not adverse to the heirs but that that 
was only as co-owner. On issue 1, he 
also found that the time taken by the 
plaintiff between 24th July 1918 and 20th 
October 1919 in the District Munsif’s 
Court of Udumalpet and again between 
20th February 1924 and 20th October 
1924 should be excluded and therefore 
the suit is not barred. He also observed 
that the suit being within 12 years of 
the death of the widow Kathi Bibi also 
no question of limitation arises. In 
para, 15 ho says that the mother was 
in joint possession wjth the daughters 
of some property and leased it. 

In appeal before the District Judge 

the learned advocate for defendant 2, 

Mr. 0. S. Sambamurthi Iyer, again men- 

tioned the question of limitation. It 

is now clear after the finding of the 

subordinate Judge, that any advocate 

who wants seriously to argue the ques- 

p n °“ ° . h “ ifcafcio ? before the appellate 

firBt tw U ODtwo grounds: 

„ that the time taken up on two 

oooasmns before the District Munsif's 
„ Y °V‘ ° f Udumalpet ought not to be 

Kathf R (1 - 80 ° 0ndly ’ a l mrt from that, 

Kathi Bibispossessmn was adverse to 
the Plaint,ff and that somehow the 
cause of action for the plaintiff arose 
not at some later date after Ali Saheb’s 
death as found by the Subordinate 


Judge, but the date of the death of Ali 
Saheb himself. It i3 impossible to 
imagine that the advocate can success¬ 
fully argue the former point, but in the 
present case it seems to me that the 
latter point is almost impossible of argu¬ 
ment, because it is found not only by 
the Subordinate Judge but also by the 
District Judge in other parts of his 
judgment in dealing with the merits on 
other issues that defendant 2 in a 
litigation of 1925 admitted that the other 
daughters were entitled to shares. Now 
the importance of this observation lies 
in this, namely, that Mr. Sambamurthi 
Iyer never seriously argued the question 
of limitation before the District Judge 
who says: 

“Tho learned vakil for the appellant has not, 1 
argued this question, contenting himself with’ 
the observation that he does not press it though! 
he does not abandon it.” 

If it is a mere question of law that 
has to be argued, a statement of this 
kind no doubt may enable the point to 
be re-argued in the appellate Court.; 
But if it involves a question of fact and 
one does not press the point, merely! 
saying that he does not abandon it is 
of no avail and as already observed, the' 
facts are scarcely capable of being 
denied. In my opinion up to 1917 Kathi, 
Bibis possession was that of a coheir 
and all the heirs of Ali Saheb must be 
regarded as in possession. In fact the 
subordinate Judge expressly found that 
the other daughters were even getting 

* S trUQ because the plain¬ 

tiff had alleged dispossession she must 
show prior possession within 12 years 

SU A 1 fch,Dk on the findings of 
the Subordinate Judge which were not 

attacked before the District Judge, the 
reservation being useless the plaintiff 
has successfully shown that she was in 
possession up to 1917, that is within 
12 years of suit. In this view of the 
case the other question, namely, whether 
the time taken twice before Munsif's 
Court should bo excluded does not arise. 

I may however observe that the cases 
cited on this point by Mr. T. R. Rama- 
ohandra Iyer, the learned advocate for the 
appellant, namely, Murugesa Mudaliar 
v. Jattaram Davy (1), Vidhyatheertlia. 
swamigal v. Vcnkatarama Iyer (2), Gana- 
pathi Mudaliar v. Krishnamacliari (3) 

(1) [1900] 23 Mad. 621. . 

(2) [1917] 45 I. C. 400. 

(3) A. I. R. 1922 Mad. 417=70 I. 0. 743. 
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and Narayana Sail v. Sanlcar Sah ( 4), 
are all distinguishable and in my opinion 
! do not apply to the facts of this case, 
-and the lower Court having exercised 
its discretion in favour of excluding 
those periods I am not inclined to inter- 
ifere with that discretion in second 
appeal. The second appeal fails and is 
dismissed with costs of plaintiff. 

This second appeal coming on for 
further hearing this day as directed re¬ 
garding the contentions of respondents 
4 to 6 (defendants 6 to 8) the Court 
delivered the following: 

Judgment. —Respondents 4 to 6 (de¬ 
fendants (1 to 8) claim their share viz., 
l/72nd for each or l/24th for all the 
three. They now pray for a decree to 
be passed in their favour on their paying 
the court-fee. A similar decree was 
passed for respondent 2 by the District 
Judge. These parties perhaps did not 
make such a request by oversight. But 
I do not see any objection to the pass¬ 
ing of the decree prayed for. The appel¬ 
lant’s advocate has not been instructed 
either to agree or to oppose. There will 
be a decree for l/72nd share in favour 
of each of respondents 4, 5 and 6, but 
there will be no order as to costs. 

_p .R.S./ s.n._ Appeal_ d ismissed. 

(4) A. I. R. 1929 Mad. 865=121 I. C. i=53 
Mad. 1 (F. B.). 
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Sun da ii am Chktty, J. 

•(Vatakee Neelamana lllotli) Isivaran 
Namludiri and others —Defendants—Ap¬ 
pellants. 

v. 

{Vatakee Neelamana lllotli ) Vislinu 
Namhudri and others— Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1521 of 1927, De¬ 
cided on 13th November 1930, against 
decree of Dist. Judge, North Malabar, in 
A. S. No. 393 of 1925. 

Malabar Law-Tarwad—Question whether 
property standing in junior member's name 
is joint property or that member’s self acqui¬ 
sition — Whether presumption * should be 
drawn in favour of property being joint 
property or not would depend upon circum¬ 
stances of each particular case. 

Iu deciding tho question whether a particular 
proporty is tho joint property of a tarwad or tho 
self-acquisition of a junior mombor of the tar¬ 
wad, there is no presumption of law either way. 
Tho presumption is ono of fact and whether it 
should bo/drawn in favour of tho property being 
tarwad proporty or not in any particular cases 
would donend on various circumstances such as 


(Sundaram Chetty, J.) 1931 

the relationship of the member in whose name 
the title stands to the karnavan at the time of 
the acquisition of the property in question, pos¬ 
session of private moans by the junior member, 
the existence of any family funds at the time’ 
of the acquisition which disappeared after 
the acquisition and any other facts that may 
throw light on the source of the money used 
for the acquisition : 36 Mad. 304, Foil. ; 33 

Mad. 250 and 3 Mad. 141, Expl. ; 60 7. C. 77 
and 38 7. C. 292, Rel. on. [P 635 G 2] 

P. Govinda Menon —for Appellants. 

O. T. Govindan Nambiar —for Respon¬ 
dents. 

Judgment. —Defendants 6 to 9 and 
13 are the appellants. This second ap¬ 
peal arises out of a suit brought by the 
plaintiff who is a junior member in a 
Nambudri illom for the recovery of a 
certain sum of money alleged to be due 
as arrears of maintenance. In deciding 
the matters relating to the plaintiff’s 
claim for maintenance it became neces¬ 
sary to decide whether certain properties 
covered by Ex. 14 should also be treated 
as the properties of the tarwad for the 
purpose of determining the proper 
amount of maintenance awardable to 
plaintiff. There is no doubt that those 
properties were purchased in the name of 
defendant 1 when he was a junior mem¬ 
ber of the illom and during the period of 
his father’s term of karnavanship. 
Some time after the acquisition, these 
properties were gifted by defendant 1 to 
his sons, the present defendants 6 to 9. 

On the plaintiff’s side, it is contended 
that these properties though they were 
purchased in the name of defendant 1 
are really the properties of the tarwad, 
whereas on behalf of defendants 6 to 9, it 
is contended, that they were the self¬ 
acquisitions of defendant 1. The learned 
District Judge has found that the pro¬ 
perties in question are the properties of 
the tarwad and as such should be taken 
into consideration for determining the 
amount of maintenance due to the plain¬ 
tiff. As against this finding, the present 
second appeal has been filed. 

It is argued on behalf of the appel¬ 
lants, that the lower appellate Court 
was not correct in applying to the pre¬ 
sent case the rules of presumption 
applicable to an ordinary joint Hindu 
family, and on account of the erroneous 
view taken by that Court in the matter 
of applying the presumption of law, the 
finding should be deemed to be vitiated. 

The question for consideration is, whe¬ 
ther in the case of a tarwad, the pre- 
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sumption is just like the one applied to 
an ordinary Hindu family or whether 
there is any special presumption which 
should be applied to an acquisition made 
in the name of a junior member of a 
tarwad, so as to throw the burden of 
proof on the party who sets up that it 
is tarwad property. It is true that 
there are some vital differences between 


a Malabar tarwad and an ordinary joint 
Hindu family in certain respects, that 
is, as regards impartibility and inaliena- 
* bility. Though a junior in a tarwad 
cannot olaim partition and separation 
of his share, he is still entitled to joint 
enjoyment of the tarwad property, sub¬ 
ject of course to some well-known res¬ 
trictions. As regards the pious obliga¬ 
tion of the son to discharge the debt of 
his father even out of his share of the 
joint family property, which, of course, 
exists in an ordinary joint Hindu family 
it has been held that such an obligation 
does nob exist in the case of a aan of any 
member of the tarwad: vide Kunhu 
Kutti Ammah v. Mallapratu (l). In 
view of the incidents appertaining to a 

joint Hindu family and those relating to 
a tarwad, it seems to me that it may 
not be quite correct to apply the pre¬ 
sumption that will hold good in the 
case of a joint Hindu family, without 
amy reservation, to Malabar tarwad. I 
at first thought that in the case of an 
acquisition by a junior member of a 
Malabar tarwad, the presumption as to 
self-acquisition would be a little stronger 
than in the’case of an ordinary Hindu 
family. Bub the decision in Mani Veetil 
Chathu Nair v. Veetil Mulamparol Seka- 
ra ]\ Nair (2), lays down that the rules of 
Hindu law, that if nothing appears in 
the case except that a member of the 
joint family is in possession of property, 
the burden of proving self-acquisition 
lies on such person applies also to pro¬ 
perty in the possession of a junior mem¬ 
ber of a tarwad. It is stated that this 
^ule has been applied in certain earlier 
decisions of this Court, namely Viva 
Mayan, v. Valia Rani Putia Kovilagam, 
Calicut (3), and two other unreported 
decisions. The well recognized princi¬ 
ple of Hindu law applicable to joint 
illnau families has been clearly applied 
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Chathu Nair v. Sckaran Nair (2). 
Hut, in the decision in Govinda Panikar 
v. Nani (ly, the learned Judges, while 
observing that the presumption of law 
Hid down in Vira Ragan v. Valia 
Rani of Putia Kovilagam, Calicut (3) and 
two other unreported cases is to the 
above efiect, state that they do not how- 
e\ er understand those cases as laying 
down that there is any presumption of 
law either way. They explain the posi¬ 
tion in the subsequent passage which is 
as follows : 

“rh° presumption is one of faot—see Mayne’s 
Hindu law, paras. 289 to 291, and whether a 
presumption in favour of the propertv being 
tarwad property should be drawn or not in anv 
particular case would depend on various cir¬ 
cumstances, such as the relationship of the 
member in whoso name the title stands to the 1 
karnavan at the time of the acquisition of the' 
property in question, tbe possession of private 1 
moans by the junior member, the existence of 
any family funds at the time of the acquisition 
which disappeared after the acquisition, and 
any other facts that may throw light on the 
source of the money used for the acquisition.” 

According to this decision, much im¬ 
portance is not attached to the abstract 
question of law: “ On whom does the 
burden of proof lie ?” but the facts that 
are admitted or proved in a particular 
case should be mainly taken into account 
in order to apply the rule of law as ' tc 
presumption. In a later decision Subra- 
mania Pattar v. Krishna Embrandevi (5) 
badasiva Ayyar, J., refers to the decision 
in Govinda Panikkar v. Nani (4) and 
also to the decision in Dlianu Shetti v. 
Eegamma (6), as authorities for the view 
that there is no presumption either way. 
The learned Judge observes that if there 
is no presumption either way, the plain¬ 
tiffs coming into Court should prove the 
facts which would show that their con¬ 
tention is true. An opinion is expressed 
that as regards the Malabar tarwad, the 
presumption should be against the tar¬ 
wad. But this view, as I have stated 
above urns counter to what is expressed 
in Mani Vetil Chathu Nair v. llulam- 
Parol Sekaran Nair (2) and also in the 
three earlier cases referred to therein. 
The general trend of all these case3 does 
not negative the application to a tarwad, 
of the rule of Hindu law as to a joint 
Hindu family, in the matter of deciding 
whether a particular item of property 
claimed to be the self-acquisition of one 


(4) 
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36 Mad. 304=21 I. C. 211. 
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[1920] 

60 I. C. 77. 
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[1917] 

38 I. 0. 292. 
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member thereof is really his self acquisi¬ 
tion or the property of the family. That 
being so, the main argument of the 
learned advocate for the appellants that 
the lower appellate Court was wrong in 
applying the ordinary rule of Hindu law 
to the present case cannot be accepted as 
correct. In my opinion, the view ex¬ 
pressed in Govinda Panikkar v. Nani 
(4) can be safely followed in deciding 
questions of this kind. 

Now we must see what the outstanding 
facts established in this case are. As 
found .by the learned District Judge, 
defendant 1 was in 'actual management 
of the affairs of the illom under his 
father who was too old to take any part 
in the effectual management of the 
family. It is true that defendant did 
not possess any power-of-attorney or 
muktearnama to entitle him to manage 
the family affairs. But still he was in 
de facto management of the affairs 
though not in his own right but under 
his aged father. Moreover, the acquisi¬ 
tions in question were all made by defen¬ 
dant 1 during the period of such manage¬ 
ment. Even granting that if nothing is 
known, we should say that there is no 
presumption either way, the aforesaid 
facts which have been found to be true in 
the present case give rise to a presump¬ 
tion in favour of the plaintiffs’ conten¬ 
tion that these pioperties should have 
been acquired with the funds of the tar- 
wad. Whether this presumption is 
strong or slight, it is still perfectly open 
to the defendants to rebut that pre¬ 
sumption in any manner. Whether they 
have rebutted or not has also been consi¬ 
dered by the learned District Judge. 
Taking the evidence into consideration, 
he disbelieves defendant l’s version that 
he had some private funds with which he 
made these acquisitions. That finding is 
one of fact and based upon the evidence 
in the case. The only effectual way of 
rebutting the aforesaid presumption 
would bo by showing that defendant 1 
had some private funds of his own to 
enable him to acquire these properties. 
That proof not having been adduced, the 
District Judge is right in saying that 
the presumption has not been rebutted. 

In the present case, there is no basis 
for attacking the finding of the learned 
District Judge as due to an erroneous 
application of a presumption of law. I 
therefore hold that his finding is correct 
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and should be accepted. In the result* 
the second appeal fails and is dismissed 
with costs. 

P.E.S./sn. Appeal dismissed . 
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Wallace and Stone, JJ. 
Vaidyanatha Rao —Appellant. 

v. 

Kandappa Chetty —Respondent. 

Appeal No. 200 of 1929, Decided on 
19th January 1931, against decree of 
Dist. Judge, North Arcot, at Vellore, in 
O. P. No. 55 of 1928. 

#(a) Evidence Act (1872), S. 92—Mortgage 
bond— Higher rate of interest in default-— 
Oral agreement to show right of waiver by 
mortgagee as to higher rate on default—Such- 
agreement is inadmissible if taken to im¬ 
pose legal obligation on mortgagee to accept 
lower rate always—It is admissible if it is. 
taken to be mere promise of grace—S. 92 
cannot bar evidence showing probable ac¬ 
ceptance at lower rate under Contract Act, 

S. 63—S. 63 applies to cases of remission of 
some part while whole contract exists—Con¬ 
tract Act (^}72), S. 63. 

A mortgage bond provided for a higher rate- 
of interest in default of payment at the original 
rate. On default the mortgagor in the mort¬ 
gagee’s suit, pleaded an oral agreement to the 
effect, that the mortgagee agreed to waive the 
default and to waive his right for future higher 
interest. The lower Courts had shut out the 
evidence as to this agreement. 

Held: that if this agreement was taken to 
impose a legal obligation on the mortgagee to- 
accept the lower rate always, then it was not 
admissible as it was a variation of the original 
contract. But if it was taken to mean a pro¬ 
mise of grace imposing no legal obligation 
S. 92 could not bar any evidence to probabilizfr 
the alleged acceptance of a lesser rate of in¬ 
terest. That S. 63, Contract Act, was in point 
as it applied to cases where the old contract 
subsisted, but where there was a voluntary re¬ 
mission of performance of some promise in it 
that there was nothing to provont proof of ac¬ 
tual waiver of past breaches whether or not in 
pursuance of a promise to waive. A promise of 
grace to waive future breaches could be proved 
but would be of no avail, unless performance 
had been actually waived. That a binding 
agreement to waive futuro performance could 
not be proved. Undor S. 63, Contract Act, any 
sum becoming payable could prima facie be 
the subject of remission and there was no rea¬ 
sonable ground for holding that in law a 
mortgagee could as of grace remit under S. 63, 
Contract Act, only when the whole contract was 
therebv extinguished: A. I. R. 1930 All. 721;. 

42 Mad. 41, Lxpl. A. I. R. 1928 P. C. 99 ; 27 
Mad. 868; A. I. R. 1927 Mad. 1111; A. I. R- 
1929 Mad. 794; A.-I. R. 1928 Mad. 382; 26 Mad. 
195; 30 Mad. 231 and 43 Mad. 803, Ref. ; 44 
Bom. 55, Diss. from. [P 638 C 2 ; P 639 G 1] 

(b) Words and Phrases—Waiver— Meaning 

Explained. , * 

Waiver of a ground of forfeiture or of bre 
of a term or condition in a contract arises w 
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one party with knowledge of the faot giving 
rise to the forfeiture or the breach does or 
•says something which expressly or by implica¬ 
tion shows an intention to treat the thing 
which might be forfeited as subsisting or the 
breach as forgiven. It assumes a ground of 
forfeiture of a breach. The intention once 
•expressed the waivor is complete. [P 639 C 1] 

K. S. Krishnasiuami Iyengar and T. 
D. Srinivasa Chari —for Appellant. 

P. Vishwanatha Iyer —for Respondents. 

Judgment. —This appeal arises out of 
an award in a land acquisition case. The 
immediate point before the lower Court 
was what proportion of the amount 
awarded should go to certain mortgagees 
of the appellant in discharge of their 
mortgage for Rs. 10,000 dated 11th July 
1912. The mortgage bore interest at 
7 1/2 per cent per annum but on default 
of payment of principal or interest, the 
rate of interest was to be increased to 
9 per cent per annum. It is admitted 
that there was default. In dealing with 
the point the lower Court has shut out 
evidence of an agreement alleged by the 

appellant whereby his mortgagees agreed 
“to waive the default in the payment of inte¬ 
rest and to waivo their right in future also to 
claim onhanced rate of intorost at 9 per cent 
per annum and to receive payment of interest 
throughout only at 7^ per cent per annum. 

It was further alleged that in pur¬ 
suance of this agreement certain render¬ 
ings of account, Exs. 1 and 2 in C. M. P. 
5514 of No. 29, have been submitted by 
the mortgagees to the mortgagor cal¬ 
culating interest • at 7 1/2 per cent rate 
•only. The District Judge held that proof 
of such an agreement was inadmissible 
under S. 92, Evidence Act, rejeoted such 
proof, and refused to admit Exs. 1 and 
2 or any other evidenoe on the point. It 
is against this refusal that the appellant 
now comes up here. 

We think the District Judge has not 
sufficiently considered the legal aspect of 
the problem and in particular that he 
has overlooked the provisions of S. 63, 
Contraot Act. The application of S. 92, 
Evidence Act, is only oalled for in so far 
as the alleged agreement is put forward 
in variation of the original contraot of 
mortgage. So far as the alleged ar¬ 
rangement is advanced as imposing any 
legal obligation on the mortgagee to ac¬ 
cept a lower rate of interest than that 
specified in the contract, it tantamounts 
|t f ° a binding agreement that the penalty 
clause is inoperative and therefore is a 
/variation of the contraot and proof of 
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it is inadmissible; but in so far as it isi 
put forward merely as a promise of grace 
imposing no legal obligation, • S. 92 can-! 
not be any bar and evidence of it rele¬ 
vant, so far as may be, to probabilize 
the alleged acceptance of a lesser rate of 
interest. Since no legal obligation to 
accept the less amount can be proved the 
only value as evidence of such an ar¬ 
rangement would be to support other 
independent evidence that such less 
amount was actually accepted, not on 
account or in part payment, but in satis¬ 
faction of a larger amount due; and the 
crucial evidence in the case would not be 
evidence of the arrangement, but evi¬ 
dence of such actual acceptance in satis¬ 
faction. To state the proposition of law 
in another form, if the evidence of such 
acceptance cannot be understood or will 
not prove the acceptance without evi¬ 
dence that the mortgagee was under a 
legal obligation so to accept, the evi¬ 
dence is inadmissible; but if it can be 
understood and proved without proof 
that the mortgagee was under such 
legal obligation, there is nothing in 
S. 92 to prevent the admission of such 
evidence. By way of example we 
may cite Illus. (e), S. 63, Contract 
Act, that evidence of a composition ar¬ 
rangement made with creditors, by 
which they agree to receive less than 
the sums due to them, oan be admitted 
to explain receipt of a less sum in full 
discharge of a debt due. 

Section 63, Contract Act, is clearly. in 
point. It is obviously intended to apply 
not to cases where the whole contraot 
has been supplanted by a new one be¬ 
cause then it will be superfluous, but to 
cases where the old contract subsists, 
but there is a voluntary remission of 
performance of some promise in it, for 
example, a remission of part of the debt 
at the time when it becomes payable. 

S. 63 will not be extended to cover a 
case of a binding promise to dispense 
with or remit performance in the future 
unless that waiver is made the subject 
of a fresh contract, because then S. 92, 
Evidence Act, will stand in the way. 

Several reported oases bearing on the 
subject have been brought to our notice. 
We shall consider only those which to 
our minds throw light on the problem. 

A Full Bench case in the Allahabad High 
Court,' reported so far in Collector of 
Etah v. Kishore Lai, A, I. B. 1930 All 
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721, is in point, and supports the above 
conclusion. It relies inter alia on 
various decisions of this Court, including 
the Full Bench case in Mallappa v. 
Matum Nagu Chetti (l). The only rea¬ 
sonable ground on which this caso can 
be distinguished from the present is that 
there the remission was accepted in 
discharge of the whole contract, while 
here the contention is that remission 
was from time to time accepted in pay¬ 
ment of parts of the contract, leaving 
the contract still alive. This is a point 
to which we shall come later. The 
respondents challenge the interpretation 
put by the Allahabad Court on Mallappa 
v. Malum Nagu Chetti (l), but we cannot 
see that there is any misinterpretation of 
that decision. The beadnote is worded 
in very general terms, but the whole 
tenor of the judgment shows that the 
Full Bench was considering the admis¬ 
sibility of an oral agreement which 
remitted the legal obligation under the 
contract, a case obviously within the 
mischief of S. 92, Evidence Act. This is 
particularly clear from the language 
used by Seshagiri Iyer, J. 

This Full Bench case follows Goseti 
Subba Raov. Varigonda Narasimliam (2). 
The learned District Judge here relies 
on those decisions which no doubt sup¬ 
port his view of what he thought was 
the only problem in the case, namely, 
whether an oral agreement varying the 
legal obligation under the contract 
could be proved. He also relied on 
Yegnanarayaiia Ayyar v. Suppan Chetty 
(3), a judgment of a single Judge, which 
goes further and holds that the actual 
discharge of a mortgage by payment of a 
less amount than is duo in pursuance 
of an oral agreement to that effect cannot 
be proved. The learned Judge there 
relied mainly on Jagannath v. Shankar (4). 
The ratio decidendi of the latter decision 
seems to be that proof of actual ac¬ 
ceptance of a less amount in full dis¬ 
charge cannot be given because under¬ 
lying such acceptance there must have 
been an agreement to accept, which, the 
Bench held, would be inadmissible under 
S. 92. With respect we would point out 
that this annuls the operation of S. 63, 
Contract Act, and ignores the contingency 

(1) [1919] 42 Mud. 11=43 I. 0. 153 (F.B.). 

(2) [1904] 27 Mad. 3G8. 

(3) A. I. R. 1927 Mad. 1111. 

(4) [1920] 44 Bom. 55=48 1. C. 158 (F.B.). 
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that the less amount is accepted not be¬ 
cause oral agreement has imposed on the 
creditor a legal obligation so to accept 
but as a matter of grace. 

The decision in Jagannath v. Shankar 
(4) has been dissented from in various 
other cases, twice by the Calcutta High 
Court and by a Bench of this Court in 
Balasundara Npicker v. Ranganatha 

Ayyar (o) w'hich cases, if we may so with 
respect, give a very luminous exposition 
of the legal position, pointing out that 
the remission of debt under S. 63, Con¬ 
tract Act, is not in pursuance of an agree¬ 
ment at all. The same view is taken by 
another Bench of this Court in Rama - 
nathaii Chettiar v. Sethuraman Medige 
Ruo Sahib (6). Similar views had al¬ 
ready been expressed in earlier cases of 
this Court, Kerampalli Unni Karup v. 

T. V. Muthorakutti (7) ; K. Bapamma v. 
K. Krislitamma (8) and Ncelamani Pat¬ 
na ik Mussadi v. Shulcaduvu Behari (9), 
and these are in consonance with the 
Privy Council view in Firm Chenna Mai 
Ram Nath v. Firm Moot Chand Ram 
Bhagat (10). We may add with re¬ 
ference to the Yegnanarayana Ayyar v. 
Suppan Chetti (3) case that we looked 
into the printed papers and it would 
appear from them that the alleged dis¬ 
charge was said to have been in pur¬ 
suance of an undertaking underlying the 
mortgage contract which was that the 
rate of interest should be Re. 1-4-0 and 
not Rs. 3-12-0 as stated in the contract. 
Such an agreement would of course 
clearly be inadmissible under S. 92. 

To sum up this point : there is noth¬ 
ing to prevent proof of actual waiver 
of past breaches whether or not this is 
in pursuance of a promise to waive or 
not. A promise of grace to waive future; 
breaches may be proved but is of no 
value unless performance has been 
actually waived. A binding agreement 
to waive future performance cannot bej 
proved. 

Two points then arise : first, whether 
in the case of a remission of pay¬ 
ment S. 63 is restricted to cases where 
by the remission the whole contract 
is discharged and extinguished, and, 

~ (5) A. 1. R. 1929 Mad. 794. 

(G) A. I. R. 192S Mad. 3S2=107 I. C. 803. 

(7) [1903] 2G Mad. 195. 

(8) [1907J 30 Mad. 231=17 M. L. J. 30. 

(9) [1920] 43 Mad. 803=00 I. C. 255. 

(10) A. I. R. 1928 P. C. 99=108 I. C. 678=5o 
I. A. 154 (P.C.). 
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secondly, whether the case now put 
forward by the mortgagor wa 3 pleaded 
in the lower Court and ought to be al¬ 
lowed to be pleaded here. As to the first 
point, it is contended that the mortgage 
debt is indivisible and cannot be dis¬ 
charged in part, and that therefore there 
cinnot be a remission of part of the 
amount due under the contract unless 
thereby the contract as a whole is dis¬ 
charged. But S. 63 on the face of it 
contains no such restriction and its ap¬ 
plicability would seem to arise on any 
and every occasion on which any sum 
becomes due and payable under the con¬ 
tract. Any sum which becomes payable 
can prima facie be the subject of remis¬ 
sion and there seems no reasonable ground 
for holding that in law a mortgagee can 
,as of grace remit under S. 63 only when 
the whole contract is thereby extin¬ 
guished. We are not shown any re¬ 
ported authority for such a proposition. 
On the contrary the case reported 
in Kerampalli Unni Karup v. T. V. 
Muthorukutti (7) is one where the accep¬ 
tance of a less amount than the lease 
amount for the first year of lease was 
held binding although the lease was still 
current. So in Bapamma v. Krish- 
tajuma (8) the acceptance of possession of 
land in discharge of a debt for mainten¬ 
ance arrears was held provable although 
the whole obligation to pay maintenance 
was not thereby discharged. We think 
there is no substance in this contention 
of the respondent. 


As to the second point the word use 
in the pleadings to describe the allege 
agreement is “waiver” and the waiver i 
related not only to the past but th 
future. Waiver of a ground of forfei 
ture or of breach of a term or conditio: 
in a contract arises when one party wit' 
knowledge of the faot giving rise to th 
forfeiture or the breach does or say 
something which expressly or by impli 
cation shows an intention to treat th 
thing which might be forfeited as sub 
sisting or the breach as forgiven I 
assumed a ground of forfeiture of £ 
bieach. The intention once exprossec 
the waiver is complete B 

therefore that “waiver” i 3 not enUroh 

wl hin s a8 6‘i be r re f mi33i0Q which fall' 
within S. 63, Contract Act. Further 

even if we can speak of a waiver thal 

will operate as to further breaches it t 

clear that such a “waiver” would amoun! 


to a variation of the contract. In th© 
present case the alleged remission as¬ 
sumes that the old liability to pay 9 °L 
continues. The creditor receives th* 
7 1/2 °4. Thero is thus no question of a 
breach forgiven. In the eye of the law 
the contract liability is deemed to bo 
performed, not because one party has 
precluded himself from relying on a 
breach (waiver) but because'one party 
has received in satisfaction -of a liability 
something lass than the contract liabi¬ 
lity. The fundamental question is not : 
Has the contract liability been alterel ? 
but when 7 1/2 % was paid and received, 
was it receive 1 in part payment or in 
satisfaction ?" This raises not a ques¬ 
tion of waiver but of remission. At the 
same time though the pleadings are not 
very aptly worded we are satisfied that 
tne point of substance was raised and 
certainly from the argument before us it 
was apparent that the respondent had 
not been taken by surprise. 

It is argued that the present position 
was not taken up in the Court below. 
Uf that we are not satisfied. The lower 
Court in its order, para. 14. admits that 
waila the appellant conceded that the 
subsequent oral arrangement cannot be 
proved to modify the written registered 
contract, he did urge that payments made 
in pursuance of such oral agreement 
could be proved constituting a discharge. 
Ihe lower Court held that no actual dis¬ 
charge was alleged. This does not appear 
to us to be correct, unless the learned 
uclge means a discharge which extin¬ 
guished the whole contract. Para. 6 of 
he written statement of the appellant 
o our minds implies a contention that 
the mortgagee had at least accepted and 
appropriated up to I5th December 1923 
payments of interest at 7 1/2 % up to an 
aggregate sum of Rs. 4 519-1-0, that is, 
that the interest debt nominally at 9 % 
contract sale had been discharged up to 
that date by payment at 7 1'2 % ac¬ 
cepted by the mortgagee, and in proof 
of that the Ex. 1 in Civil Miscellaneous 
Petition was offered ; and similarly it 
was contended that in December 1927 
the mortgagee had, by account rendered, • 
Ex. 2 in the Civil Miscellaneous Petition, 
accepted and appropriated payments of 
interest at 7 1/2 % up to 14th April 1921. 
The lower Court refused to admit both 
these documents, holding that no such 
evidence was admissible. Undoubtelly 
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in his written statement the appellant 
did endeavour to establish the untenable 
proposition that the alleged agreement 
was binding as such on the mortgagee 
and that therefore he must be held to 
have accepted the 7 1/2 % rate for all 
interest payments up to 24th August 
1926, although even then in para. 11 he 
did not claim that the agreement pre¬ 
vented the mortgagee claiming inteiest 
at 9 °/o subsequent to 24th August 1926; 
so that it cannot be maintained that the 
written statement alleged an agreement 
binding on the mortgagee to forgo the 
default penalty in toto. There is no 
evidence at present brought to our notice 
as available beyond Exs. 1 and 2 which 
only carry the possibility of proof of 
actual acceptance of the 7 1/2 % rate up 
to 14th April 1924. Nevertheless, so far 
at least as acceptance up to that date is 
concerned, available evidence should not 
have been excluded, nor can any other 
evidence that may be available to prove 
other late acceptances at the same rate 
be shut out. 

For the reasons given above therefore, 
we must set aside the decree of the lower 
Court and remand the oase for fresh dis¬ 
posal in the light of the above remarks. 
The appellant will get his costs here and 
costs in the Court below will abide the 
result. 

Court-fee on the appeal memo, will be 
refunded. 

P.R.S./B.V. Case remanded. 
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Ramesam, J. 

( Moparlhi ) Nayudamma and others — 
Defendants—Appellants. 

v. 

(Srcemanthuraja Yarlagada) Ankineedu 
Prasad Bahadur — Plaintiff — Respon¬ 
dent. - 

Second Appeal No. 2192 of 1927, De¬ 
cided on 21st November 1930, against 
decree of Sub-Judge, Bapatla, in A. S. No. 
193 of 1926. 

Madras Legal Practitioner’* Fee Rule* 
R 37 (b) — Suit for declaration and 
injunction - Subject-matter of .ui, fi.hery, 
which i. incapable of valuation - It. value 
not being shown lobe leu than R. 1,000 
even if it could be valued at all, R«. 50 a. 

pleader’* fee wa* proper. . 

In a suit for declaration followed by injunc¬ 
tion the plaintiff should value only the injunc¬ 
tion and ho has no business to value declara¬ 
tion. 


Where tho subject-matter of such a suit is 
fishery, which is generally incapable of valu¬ 
ation, or even where it could be valued, and its 
value is not shown to be less than Rs. 1,000, the 
pleader’s fee of Rs. 50 as awarded by the trial 
Court is proper. Under R. 37 what tho Court 
has to see is whether the subject-matter in res¬ 
pect of which relief is claimed is capable of 
valuation. [P 640 0 2] 

M. Ramachandra Rao —for Appellants. 

Ch. Raghava Rao —for Respondent. 

Judgment. —The only point raised in 
this second appeal relates to th^ amount 
of pleader’s fee awarded by the lower 
appellate Court to the successful plain¬ 
tiff. The suit was for a declaration in 
respect of the right of fishery and in¬ 
junction. The plaintiff succeeded in both 
Courts. In appeal Rs. 50 was given as 
pleader’s fee. The learned advocate for 
the appellant argues that the pleader's 
fee ought to be only Rs. 25 under R. 31, 
Legal Practitioner’s Fee Rules issued in 
1925. Under R. 31 (b) (l) the minimum 
fee is Rs. 25 for all cases not falling 
under Cls. 1, 2, 3, S. 7, Court-fees Act, or 
under Cl. 4, sub-Cl. (f) of that section. 
But Mr. Raghava Rao relies on R. 37 (b) 
which relates to declaratory suits. This 
is a suit for declaration followed by in¬ 
junction. If the subject-matter is capable 
of valuation, we are thrown back on R. 
31. But the subject-matter here is a 
fishery and it is nob capable of valuation 
according to the rules in the Court-fees 
Act, S. 7, sub-S. 5. We must therefore 
refer to R. 37 (b) (2) and under this the 
Subordinate Judge can fix a fee between 
Rs. 25 and 100. It is said by the learned 
advocate for the appellant that the plain¬ 
tiff himself valued the declaration at Rs. 
50 in the plaint. Bub this seems to be 
merely a mistake. The plaintiff should 
value only the injunction and he had no 
business to value the declaration Even 
if he can value the declaration, that does 
not help US. Under S. 37 what we have 
to see is whether the subject-matter in 
respect of which relief is claimed is cap¬ 
able of valuation. I think that, either 
the right of fishery is not capable of 
valuation or, if it is capable of valuation, 
there is nothing to show that its value is 
less than Rs. 1,000, on which the fee 
would be Rs. 50. It is not necessary to 
disturb the order of the Subordinate 
Judge. The second appeal is dismisse 
with costs. 

P.R.S./B.V. Appeal dismissed. 
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Madhavan Nair, J. 

Subramania Aiyar —Appellant. 

v. 

Vaithilinga Pandara Sannathi — Res¬ 
pondent. 

Second Appeal No. 590 of 1927, De¬ 
cided on 8th October 1930, against decree 
of Sub-Judge, Negapatam, iD A.S. No. 149 
of 1925. 

Civil P. C. (1908), S. 11 — Trustee by not 
taking possible defence and allowing decree 
to be passed against temple—Decree will not 
be binding on succeeding trustee. 

A decreo allowed to bo passed against a 
temple on account of the gross negligence on 
the part of the then trustee in not puttiug for¬ 
ward a valid defenco which ho could have 
put forward, is not binding on the succeeding 
trustee : A I. It. 1925 Mad. 204, App!. and 
A.I.R .1928 Mad. G14, Dist. [P 611 C 2, P 642 C 1] 

T. V. Muthukrishna Ayyar and N. Mu- 
thuswami Iyer —for Appellant. 

A. Srirangachariar —for Respondent. 

Judgment. The legal representatives 
of defendant 1 are the appellants. The 
suit properties originally belonged to one 
Ramaswami Aiyar. After his death, his 
widow Anantammal became entitled to 
the properties. She had three daughters, 
Muthammal, Chinnammal and Narayani 
Animal, one of whom, Narayani Ammal, 
the mother of defendant 2, predeceased 
Anantammal. As a result of a family 
settlement the two surviving daughters 
surrendered their life estate to defen¬ 
dants 1 and 2 and to Ramaswami Aiyar, 
the deceased brother of defendant 1. 
Ramaswami Aiyar and Subramauia 
Ayyar are the children of Chinnammal. 
In 1891 the two daughters of the pro¬ 
positus Ramaswami Ayyar and defen¬ 
dant 2, and Ramaswami Ayyar for him¬ 
self and as guardian of his brother, the 
present defendant 1, executed Ex. C in 
favour of the plaint temple in respect of 
the suit property. The temple had been 
enjoying the property from that date 
till it was dispossessed in 1921 as a 
result of a decree obtained by the present 
defendant 1 in O. S. No. 550 of 1920. 

The suit out of which this second ap¬ 
peal arises was instituted for the roco- 

n!!7 an .f possession of the plaint pro¬ 
perty with mesna proBts. Plaintiff 2, 
the present trustee of the temple, was 
originally defendant 3 but was trans- 

tih 9 y T> n ° rd6r of th ° Court Plain- 
till 2. The contesting defendant was 

defendant 1 Various issues were framed 

n the case but the only issue arising for 
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consideration in this second appeal is 
hsue 4, namely whether the suit is 
barred by res judicata by reason, of the 
decision in O. S. No. 550 of 1920 of the 
District Munsifs Court, Tiruvalur. The 
lower Courts found this issue in favour 
of the plaintiffs and passed a decree for 
possession and me9ne profits in favour 
of the plaint temple represented by 
plaintiff 2. 

In O. S. No. 550 of 1920 the present 
defendant 1 instituted the suit to recover 
possession of the plaint property. Tho 
then trustee of the plaint temple was 
impleaded as a defendant in that suit. 
He allowed an ex parte decree to be 
passed in favour of defendant 1 and the 
plaintiff in that suit. The question for 
consideration is whether that ex parte 
decree would operate as res judicata 
against the plaintiffs in this suit. It is 
clear from the evidence in the case that 
the plaint property belonged to the 
temple at. the time of that suit. Under 
Ex. C the property was gifted to the 
temple by all the persons who had title 
to it. So far as the present defendant 1 
was concerned he was represented by 
his brother. O. S. No. 550 of 1920 was 
instituted by the present defendant 1 
long after he had attained majority and 
after his claim had become barred by 
limitation under Art. 44. Tho temple had 
also perfected its title by adverse pos¬ 
session before the date of that suit. 
From these circumstances it is clear that 
the temple had a very valid defence in 
that suit but the then trustee did not 
file any written statement nor did lie 
contest the suit. After the ex parte 
decree he put in an application to set it 
aside. That was dismissed and the ap¬ 
peal filed against that order was also dis¬ 
missed. From these circumstances both 
the lower Courts have come to the con¬ 
clusion that the conduct of the trustee 
in not defending the suit amounted to 
gross negligence. This finding of the 
lower Courts which is amply justified by 
the circumstances of the case has not 
been questioned before me. The ques¬ 
tion is whether a decree allowed to he 
passed against a temple on account of 
the gross negligence on the part of the 
then trustee in not putting forward a 
valid defence which he could have put 
forward, is binding on the succeeding 
trustee. No authority directly hearing 
on the question has been brought to my 
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notice. In Dacia Sahib v. Gojraj Singh (l) 
it was held by Devadoss, J., that if a 
guardian of a minor is guilty of gross 
negligence in conducting the suit on be¬ 
half of the minor the decree passed in 
that suit will not be binding on the 
minor. The learned Judge says : 

"It is not every kind of negligence that would 
be sufficient ground for setting aside a decree 
or for declaring that the proceedings in Court 
are null and void ; but where the guardian 
omits to do his plain duty and where by reason 
of such negligence a suit is decided against a 
minor which would not have been decreed 
against him it must be held that the guardian's 
negligence contributed to the Court proceeding 
in the manner it did.” 

As already stated, it is clear that if 
the then trustee had defended 0. S. No. 
550 of 1920, no decree would have been 
passed in it against the temple. On prin¬ 
ciple I do not see any reason why an 
idol of a temple should not be treated in 
she same manner as a minor with res¬ 
pect to the gross negligence on the part 
of the trustee in not defending the suit, 
the trustee representing its interests 
just in the same way as the guardian re¬ 
presents the interests of the minor. An 
idol can act only through the trustee of 
the temple. As Mr. Muthukrishna Aiyar 
has pointed out it is possible in certain 
respects to distinguish the position of a 
trustee representing an idol from the 
position of a guardian of a -minor but on 
broad principle I cannot find any satis¬ 
factory ground for treating the case of a 
trustee representing an idol in a suit 
differently from the case of a guardian 
representing a minor. In Vadlamudi 
Sastrulu v. Venkataseshayya, A.I.B. 1928 
Mad. 614, the learned Judges assumed 
without deciding the question that the 
idol is in the position of a minor but 
held that there was no negligence in the 
course of the previous litigation in that 
case. In the absence of specific autho¬ 
rity on the point I am inclined to hold 
that the principle underlying the deci¬ 
sion in Dada Sahib v. Gajraj Singh (l) 
may well be applied to the facts of the 
present case and I would therefore hold 
that the decision in O. S. No. 550 of 1920 
would not operate as res judicata in the 
present suit. In the result, the second 
appeal fails. In the circumstances each 
party will bear its own costs in the 
second appeal. 

P.R.S./s.N. Appeal dismissed . 

T (1) A. I. R. 1925 Mad. 204=86 I. C. 258. 
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Venkatasubba Rao and 
Madhavan Nair, JJ. 
Bamanathan Chettiar —Petitioner. 

v. 

Audinatha Ayyangar and others —Res¬ 
pondents. 

Civil Misc. Petn. No. 424 of 1930,. 
Decided on 19th December 1930, for 
leave to appeal to His Majesty in Coun¬ 
cil, against the decision of the High 
Court in Appeal No. 176 of 1927, reported 
in A. I. B 1929 Mad. 890. 

Civil P. C. (1908), S. 109 (c)—Difficult 
question of law is not sufficient—It must be 
of public importance. 

Per Madhavan Nair, J. — The existence of a 
question of law of some difficulty is not a suffi¬ 
cient ground for certifying the oise to be a “fit 
one” for appeal to the Privy Council, unless it 
is of general and public importance: 23 All. 
227; A. I. R. 1922 Mad. 34; A. I. R. 1921 P. C. 
25; 31 I. C. 46; A I. R. 1923 Mad. 232; A. I. R. 
1923 Mad. 125; A I. R. 1924 Mad. 23L, Ref. and 
18 I. C. 305,. Expl. (Venhatsubba Rao, J., dubi- 
lante) IP 643 C 2, P G44 C 2] 

S. Varadachariar and T. M. Bama- 
swami Ayyar —for Petitioner. 

K. B. Bangasuami Ayyangar , T. M. 
Bamasuami Ayyar and B. Krishna- 
swami Ayyangar —for Respondents. 

Madhavan Nair, J. —This is an appli¬ 
cation for leave to appeal to the Privy 
Council against the decree of this Court in 
A. S. No. 176 ofl 927 dated 2nd August 
1929. The amount of the subject matter 
involved in the suit is now by th9 ac¬ 
cumulation of interest more than 
Rs. 10,000, but was below that sum afr 
the time of the institution of the suit. 
Leave is therefore claimed under S. 109 
(c), Civil P. C., on the ground that tho 
case is a “ fit one " for leave to appeal 
to the Privy Council. 

The facts of the case appear fully 
from the judgments of this Court. How¬ 
ever a brief statement of them may bo 
made here for the purposes of this peti¬ 
tion. The first counter-petitioner was 
the holder of a third mortgage over 
some properties belonging to defen¬ 
dant 1. The heirs of the first mortgagee 
over the properties instituted a suit on 
his mortgage making defendant 1, the 
second mortgagee and the present plain¬ 
tiff, the third mortgagee, parties to it 
and obtained a decree for sale. The 
decree-holders purchased the properties 
in exeoution and afterwards sold them 
to one Bharati, defendant 5 in the pre¬ 
sent suit. Thereupon the mortgagor,, 
defendant 1, instituted a suit against 
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Bbarati for a declaration that the pur¬ 
chase was made for his own benefit. 
This suit was contested by Bharati but 
eventually it was compromised, it being 
agreed that defendant 1 should take 
over the properties on depositing in 
Court Rs. 29,000 to the credit of Bharati 
within a specified date. Defendant 1 
obtained Rs. 30,000 from defendant 16 
in the present suit, undertaking to sell 
him the properties in question. He then 
deposited Rs. 29,000 in Court and made 
a gain for himself of Rs. 1,000. By this 
timo the present suit had been insti¬ 
tuted by the plaintiff for the enforcement 
of his mortgage over the properties. It 
has been found by this Court that when 
defendant 16 entered into an agreement 
with defendant 1 the former had distinct 
notice of the plaintiff's claim and that 
he was not a bona fide purchaser of 
the property. 


As stated in the opening paragraph of 
my judgment in the appeal the question 
for decision was whether the mortgage 
executed by defendant 1 in favour of 
the first counter-petitioner (that is, the 
plaintiff-appellant) is entitled to priority 
over the sale deed executed by him in 
favour of defendant 16 in so far as tho 
mortgage deals with the properties 
covered by the sale deed. We held that 
the plaintiff was entitled to priority. 
Whether he is so entitled to or not is a 
pure question of law. It is now well 
settled that if in execution of a decree 
for sale of the mortgaged property the 
mortgagor purohaees the property for 
himself, it passes into his hands subject 
to the right of the subsequent mortgagee 
it being his duty as owner of the estate 
to discharge the debt of the subsequent 
mortgagee for which he had pledged the 
estate: see Otter v. Lord V aux (l). It 
is also settled in this Court that the 
same principle would apply even if 
there had been intermediate purchasers 
of the property before it came into the 
hands of the mortgagor, a question that 
was left undecided in Otter v. Lord 
Vaux ( 1 ): see Manjappa Hoi v. Krish- 
nayya (2). The petitioner accepts the 

correctness of this decision though the 

XtT°? he P a . rtlcular masoning on 
which !t is based is questioned. How 

far the apphcation of the above princi- 

(2) [1006] 29 Mad. 113. 


the mortgagor purchases the property 
from a stranger purchaser, he has already 
agreed to sell it to another person from 
whom he gets the money to purchase it, 
is the question with respect to which 
the decision of the Privy Council is 
sought in this case. There is no specific 
decision or authority covering this 
point. 

It may be conceded that this is a sub¬ 
stantial question of law and is one of 
some difficulty. What we have to decide is 
whether the existence of a question of law 
of some difficulty for decision is a suffi 
cient ground for certifying the case to be 
a “fit one - ’ for appeal to'Bis Majesty in 
Council as required by S. 109 (c), Civil 
P. C. What class of cases would fall 
within this clause has been considered 
by the Privy Council in some cases. In 
Banarsi Prasad v. Kashi Krishna 
Narain (3) it was pointed out by Lord 
Hobhouse that this clause 
“is clearly intended to meet special cases; such 
for example, as those in which the point in dis¬ 
pute is not measurable by money, though it 
may be of great public or privato importance.” 

In a later case, Radhalcrishna Ayyar 
v. Swaminatha Ayyar (4), the Judicial 
Committee pointed out that this clause 
contemplated 

“cases in which it is impossible to define in 
money value the exact character of the dispute; 
there are questions, as for example, those relating 
to religious rites and ceremonies, to caste and 
family rights, or such matters as the reduction 
of the capital of companies as well as questions 
of wide public importance in which the subject- 
matter in dispute cannot be reduced into 
actual terms of money.” 

It is admitted that the point in dispute 
is not of any public importance. Is it 
then of any private importance ? I think 
not. Tho question is in what circum¬ 
stances a case may be said to be a fit 
one in which certificate may be granted 
for leave to appeal to the Privy Council 
under S. 109 (c), Civil P. C., has arisen 
for decision in various oases in this 
Court and most of tham have been 
brought to our notice. These are Baghu - 
natha Thatliachariar v. Tiruvengada 
Chariar (o), Baja Bajesuara Sethtipathi 
v. Kamaitli Bavuthan (6), Alagappa 
Clietty v. Nachin ppan (7) Baja Baje- 
siuara Sethupathi v. Tiruneelalcantam 

(3) [1901] 93 All. 227=28 I. A. 11=8 Sar. 

447 (P.O.). 

(4) A. I. R. 1921 P. C. 25=48 I. A. 31 = 44 
Mad. 293 (P.C.). 

(5) [1915] 31 I. C. 46. 

(6/ A. I. R. 1922 Mad. 34=66 I. C. 636. 

(7) A. I. R. 1923 Mad. 125=69 I. C. 385. 
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Servai (8) and Kesava Mudali v. Go - 
vindachari (9). It is not necessary to 
discuss these cases in detail. In most 
of them the learned Judges have pointed 
out when a case can be said to be of 
private importance. I do not think that 
any or.o of these cases, except perhaps 
\Baja Bajeswara Setliupatlii v. Iiamaitli 
Bavuthan (6) would justify the argument 
that the mere existence of a substantial 
question of law is by itself sufficient to 
give the High Court jurisdiction to give 
leave to appeal under Cl. (c), S. 109, 
Civil P. C. In Baja Bajesivara Setliu- 
patlii v. Kamaith Bavuthan (6) strongly 
relied on by Mr. Varadachariar, the 
decision no doubt turned upon the mean¬ 
ing of S. 12, Madras Estates Land Act, 
a question of law' but the learned Judges 
observed that the decision was 

“likely to have very serious and far reaching 
consequences in the R»muad Zamindari, seeing 
that other Courts in that district will follow 
it iu dealing with disputes as to the rent pay¬ 
able for trees and as to the right of ryots to 
take the - timber of growing trees. Looked at 
from this point of view, the right in dispute is 
not exactly measurable in money but is of 
great private importance”. 

We arc not called upon to consider 
whether the learned Judges’ view that 
the particular case before them was one 
of private importance is correct. It is 
true that in one of the cases on which 
they relied in support of their conclu¬ 


sion in this case as a precedent. In my' 
opinion the question raised in this case^ 
is not one of any general interest or of 
local or public importance and is there¬ 
fore not a fit one for granting leave to^ 
appeal to the Privy Council under! 
S. 109 (c), Civil P. C. This petition is 
dismissed with costs. 

Venkatasubba Rao, J.— As my 

learned brother was a member of the 
Bench that decided the appeal and I was 
not, I yield to 'what he says and will 
not differ from him, although my in¬ 
clination is the other way. 

P.R.s /b.V. Petition dismissed. 

mrnrn^m 
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Wallace and Pandalai, JJ. 

• 

B. M. C. T. Bamanathan Cheltiar and 
another —Plaintiffs—Appellants. 

v. 

P. L. C. Lakshmanan Cheltiar and 
others —Defendants—Respondents. 

Appeal No. 240 of 1925, Decided on 
ISth December 1930, against decree of 
Temporary Sub-Judge, Devakotta, in Ori¬ 
ginal Suit No. 22 of 1923. 


sion, Anant Bam v. B >ja Sheoraj Singh 
(10) the Allahabad High Court certified 
the case as a fit one for leave to the 
Privy Council though it involved only 
pure questions of law; but the learned 
Judges make it very clear that thoge 
questions of law were “substantial 
questions of law of general importance.” 
It seems to me that the decision in the 
case before ns is not likely to affect any 
large number of persons; nor is it likely 
to be a precedent governing numerous 
other cases. In this case defendant 16 
lent the money though he obtained an 
agreement in his favour before the loan 
was given with the full knowledge that 
the person claiming the property had 
instituted a suit with reference to it. It 
is not likely that many persons will lend 
money to mortgagors in circumstan- 
stances like those present in this case 
and I do not think occasions will arise 
very frequently for ap plying the deci - 

(8) A. I. R. 1923 Mad. 232=72 I. C. 250. 

(9) A. I. R. 1924 Mad. 231=75 I. C. 901. 

(10) [1918] 18 I. C. 305. 


# Limitation Act (1908), Art. 142 —Ordi¬ 
narily plaintiff seeking on title to oust defen¬ 
dant in possession must prove possession 
within 12 years of suit—In case each party 
claims possession and fails to prove effec¬ 
tive possession then possession goes with 
title and plaintiff succeeds—Possessory title. 


It is no doubt as a general rule true that 
where the plaintiff seeks on the strength of title 
and dispossession to oust defendant in posses¬ 
sion he must prove possession within 12 years 
of suit. But the possession to be proved is such 
possession as the property is capable of or such 
as has been the normal method of user. When 
each party who claims possession is unable to 
prove any act of effective possession and there¬ 
fore the normal method of possession is not re¬ 
ferable to any such act, possession must follow 
title, since the defendant is no more able than 


the plaintiff to claim effective possession for 
12 years before suit. Possession in such cir¬ 
cumstances is with the party holding title and 
the plaintiff title holder should not be deprived 
of what ho has acquired merely because he 
equally with the other side his exaggerated his 
case in the pleadings by alleging definite act of 
possession and has failed to prove thi6. - 16 Cal. 
473; .4. I. R. 1922 Cal. 557; 20 IF. R. 25 (P- C.)l 
27 Cal 25; 28 I. C. 477; 1 Pat. L. J. UB: 9 Cai. 
744; A. I. R. 1922 Bom. 243 and A. I. R- 
Mad. 509. Ref. F 616 0 « 
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C. S. Venkatachariar —for Appellants. 

K. E. Eavia Auyar, M. Patanjali 
Sastri and C. S. Rama Eao Saheb — for 
Respondents, 

Judgment. —The original suit from 
•which this appeal arises was a suit in 
ejectment, the plaintiff alleging title 
under a sale deed, Ex. B, dated 22nd 
November 1898, from the two sons of one 
Sethuraman Servai, Kaliappan and Audi- 
appan and alleging also possession up to 
10th February 1919 and a dispossession 
by the defendants on that day. The 
suit was brought on 18th February 1920 
for possession from the defendants and 
consequential reliefs. The lower Court 
dismissed the suit on its finding that 
the plaintiff had not proved possession 
within 12 years of suit. The plaintiff 
appeals. 

The suit site is punja No. 120 in 
Eravacheri village, Guttakainattu taluk, 
Devakottah. It has of late years owing 
to its potential value as hcuse-site be¬ 
come the subject of a scramble for pos¬ 
session which has led to claims well and 
ill founded based on documents or other¬ 
wise being put .forward by various people 
and to litigation thereon. In the course 
of hearing before us the remarkable fact 
was disclosed that never in the whole 
course of the history of this plot in the 
Courts had it been measured, and that 
parties had throughout adopted a hypo¬ 
thetical figure of area which bears small 
relation to the actual area. We have 
now had the plot properly measured and 
the correct area may be taken as 
63,597 sq. ft. The plot appears to be an 
open site, legarded of late years as suit¬ 
able for house sites but for nothing else, 
and it has been dealt with as an area 
enclosing so many house sites of 1,200 
sq. ft. each. At one time it appears to 
have been cultivated, and plaintiff him¬ 
self at one time asserted (see Ex. I, dated 
3rd January 1901) that he bought out a 
usufructuary mortgagee, Alagappan, so 
that presumably in those days there was 
some usufruct acoiuing from the land. 
Even if there was any suoh cultivation 
then and the plaintiff's allegation of 
having bought out a usufructuary mort¬ 
gagee was not made merely to support a 
claim of title, any form of cultivation of 
the land seems to have ceased long be¬ 
fore 12 years before suit. The plot is in 
a zamin tract, and if there had been 
cultivation, there must have been pay¬ 


ment of a punja rent; but no one on 
either side has produced any proof of 
such payment. 

One thing however seems clear, that 
in regard to a portion of the plot said to 
measure 7,200 kulis or sq. ft. the posses¬ 
sion of it had passed from the plaintiff, 
if he ever had it, by the litigation, Ex. E 
series. 

* * * 

The net result of this discussion is that 
for the period of 12 years before suit 
up to the date of the alleged disposses¬ 
sion in 1919 there was no sort of effec¬ 
tive enjoyment of the plot by anyone, 
and the land had not been put to any 
sort of use which can be styled effective 
possession. The claims of each party to 
have been in effective possession before 
early in 1919 are unsupported by any 
reliable evidence and must be rejected. 

The plaintiff on this footing argues 
that he is entitled to stand upon his 
title, and upon the legal presumption 
that possession follows title and conti¬ 
nues until the title holder is dispossessed. 
To see how far that will carry him, it is 

necessary to inquire into his title. 

❖ * 

The result will be that the plaintiff’s 
title is prima facie good to the extent 
only of one-third of 63,597 minus 7,200, 
that is, 18,799 sq. ft. in the north of the 
plot. It is not open to the plaintiff to 
plead for more than this. The question 
whether or not the decree-holder in 
Ex. 7-E had or had not enforced his 
decree and obtained possession is irrele¬ 
vant when the plaintiff must succeed, if 
at all, merely on title. It is not open to 
him claiming on title alone to claim that 
the Court should presume possession to 
any extent larger than that for which 
he has proved a valid title in himself. 
An invalid title carries with it no pre¬ 
sumption of possession. 

jV *v 

v 

To sum up: so far as effective posses-1 
sion goes, neither party has established 
it earlier than 1919. So far as title goes, 
that of the plaintiff is superior to, and 
more reliable thaD, that of the defen¬ 
dants to the extent of 18,799 sq. ft. in 
the north. To that extent the plaintiff’s 
title carries with it a presumption that 
he was in such possession as the land 
was capable of, which possession his 
vendois had, and his possession was not 
effectively invaded till 1919, only two 
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years before suit. He is entitled to have 
that possession restored. 

It is urged as a point of law by the 
defendants that the plaintiff cannot suc¬ 
ceed on the mere plea of title when he 
comes into Court with an allegation of a 
definite act of possession and disposses¬ 
sion and has failed to prove this. This 
plea is based on the fact that the plain¬ 
tiff alleges acts of possession, of storing 
timber and putting up a prickly pear 
fence, neither of which acts we can 
regard as proved. The plea might have 
force if effective acts of possession by 
the defendants prior to the dispossession 
alleged in the plaint had been proved. 
Hut we find none such are established 
and they certainly cannot be presumed. 
The net result therefore is that the 
plaintiffs possession presumed by law 
upon his title has not been displaced by 
any act of dispossession prior to 1919, 
and his failure to prove specific acts of 
possession does not afford any proof of 
defendants’ possession or any displace¬ 
ment of the possession which under the 
law is presumed from his title. In these 
Icircumstances it i3 unnecessary to go at 
length into the law on the subject. It 
is true of course as a general rule that 
when the plaintiff seeks on the strength 
of title and dispossession to oust defen¬ 
dants in possession lie must prove pos¬ 
session within 12 years of suit: Mohima 
|Chunder Mozoondar v. Mohesh Chunder 
Neoghi (1). But the possession to be 
proved is such possession as the property 
is capable of or such as has been the 
normal method of user. When each 
party who claims possession is unable to 
prove any act of effective possession and 
therefore the normal method of posses¬ 
sion is not referable to any such act, pos¬ 
session must follow title, since the do- 
fendants are no more able than the 
p aintiff to claim effective possession for 
12 years before suit. Possession in such 
circumstances is with the party holding 
title. Ihe case in lialckal Chendra 
Ghosc v. Durgadas Samanta (2), is 
strongly relied upon for the proposition 
that this presumption does not follow in 
a case where acts of possession have been 
pleaded and the evidence of both parties 
is equally unworthy of reliance. That 
ruling sought to carry further the pro- 

(1) [1889] l(j (JalT473=10 r A. 29=5 SarTfWl 
(P. 0.). 

(2) A. I. It. 1922 Oal. 557=G7 I. 0. G73. 
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position of the Privy Council in Bunjeet 

Bam Panday v. Goburdhan Bam Panday 
(3) at p. 30: 

“Now the ordinary presumption would be 
that possession went with the title. That pre¬ 
sumption cannot of course be of any avail in 
the presence of clear evidence to the contrary; 
but, where there is strong evidence of possession, 
as there is here, on the part of the respondents 
opposed by evidence, apparently strong also on 
the part of the appellant their Lordships think 
that, in estimating the weight due to the evi¬ 
dence on both sides, the presumption may, under 
the peculiar circumstances of this case, be re¬ 
garded.” 

The Calcutta Weekly Notes case cited 
as authority for its proposition Thakur 
Singh v. Bhogeraj Singh (4), Lala Singh 
v. Mir Latif Hossein (5) and Fakira Lai 
Sahu v. Bamachandran Lai (6). In the 
first of these cases we do not find the 
proposition contended for set out in the 
judgment although it does appear in the 
head-note. In the second case the 
Bench quotes Thakur Singh v. Bhogeraj 
Singh (4) as if it had in fact set out that 
proposition which we do not find set out. 
The character of the property in that 
case and the nature of the possession 
that would ordinarily be ^exercised over 
it is not noted. The third case makes a 
special exception in the case of land of 
a special character such as waste, jungle 
or land under water. In the Calcutta 
Weekly Notes case the land appears to 
have been cultivable and in fact cultivated 
until a tank was excavated. If parties 
are to be held strictly to their pleadings 
no doubt land over which acts of user 
are asserted is land over which acts of 
user may be and have been exercised and 
therefore can be ordinarily exercised. 

But we think the real test is whether in 
fact acts of user were being regularly 
exercised over it by one or the other 
party so as to constitute in the words 
of the Caloutta Full Bench in Mahomed 
Ali Khan v. Khaja Abdul Gunny (7) 
“suoh acts of ownership as are natural 
under the existing condition of the land” 
during the critical period between 12 
years before suit and the actual dispos¬ 
session which forms the cause of action. 

And we find that none such were in this 
case in fact exorcised. In suoh circum¬ 
stances it does not seem to us proper 
that, whore there has been no effective 

(3) [1873310 W. R. 25 (P. 0.). 

(•1) [1900] 27 Cal. 25. 

(5) [1915 28 I. 0. 477. 

(8) [191G 1 Pat.. L. J. 146=35 I. 0. 554. 

(7) [1883J 9 Oal. 744=12 O.L.R. 257 (F. B.). 
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possession by anyone, the title holder 
should be deprived of what he ha3 ac¬ 
quired merely because he equally with 
the other side has exaggerated his case 
in the pleadings. In a case like the pre¬ 
sent, when effective enjoyment was not 
the customary method of exercising the 
right of possession, it must be hold that 
the plaintiff by his title obtained such 
possession as the property was capable 
of, and therefore his possession goos with 
the title to the extent to which that title 
is found valid: see Mohammad Saheb v. 
Tilolcchand (8) and Venkata Somarajulu 
v. Suryanarayana (9). For these reasons 
we think that the lower Court’s decree 
should be modified and the plaintiff given 
a decree for the possession of 18,799 sq. 
ft. in the north of the suit plot. The 
strip will be a quadrilateral figure whose 
northern boundary is the northern 
boundary of the suit plot whose east and 
west sides are of equal length along the 
east and west sides of the suit plot and 
whose area is 18,799 sq. ft. In view of 
the faot that neither party has put for¬ 
ward a true case, we direct that each 
party boar his own costs in both Courts. 
Plaintiff's plan will be attached to and 
form part of the decree. 

P.RS./p.N. Decree modified. 

(8) A. I. R. 1922 Bora. 243=66 I. C. 764=46 
Bom. 920. 

(9) A. I. R. 1927 Mad. 509=101 I. C. 813. 
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Venkatasubba Rao, J. 

Kathiyumma —Plaintiff — Appellant. 

v. 

U rathel Maraklcar — Defendant—Res¬ 
pondent. 

Second Appeal No. 200 of 1929, De¬ 
cided on 26th February 1931, against 
decree of Sub- Judge, South Malabar, at 
Ottapalam, in A. S. No. 82 of 1926. 

* Limitation Act (1908), Art.. 104—Wife’s 
claim to deferred dower accrue* only when 
•he becomes aware of the fact of divorce 
pronounced in her absence. 

bo far as a claim for dower is concerned the 
marriage is dissolved by divorce only when it 
comes to the wife’s notice. Hence under Art. 
104 wifo’s claim to deferred dower accrues only 
on the date on which sho becomoi aw ire of the 
divorce and therefore a suit filed within three 
yoars from that date is not barred, in spite of 
the fact that tko divoroa was actually pro¬ 
nounced by the husbind in the wife’s absence 
long boforo that date: 30 Bom. 537; 36 Cal. 384 * 
33 Mad. 22; 44 Bom. 44 and A. I, R. 1927 P. C. 
15. Rel. on. [p G4 g q 2 ] 


V. K. John —for Appellant. 

K. P. M. Menon —for Respondent. 

Judgment. —The parties are Sunni 
Mahomedans belonging to the Hanafi 
subsect. The question I have to decide 
is whether the claim of the wife (the 
plaintiff) for deferred dower is barred by 
limitation under Art. 104, Lim. Act. 
That article reads thus: 

Bv a M.ihomed.an Three When the mar- 
for doferred dower, years, riage is dissolved by 

death or divorco. 

The husband (-the defendant) pleads 
that the talak was validly effected more 
than three years before the suit and that 
it is therefore barred. The Mun3if over¬ 
ruled this contention and gave judgment 
for plaintiff. The Subordinate Judge, 
finding that the claim was barred by 
limitition, dismissed the suit. 

The Subordinate Judge finds that the 
defendant pronounced a valid talak on 
21st July 1919 and requested the Kazi 
to communicate the fact to the plaintiff 
who was informed of it by that official 
on 24th August. On these findings 
he has hold that there was a valid divorce 
on 21st July 1919 and that the suit 
filed on 25th July 1922 was barred. 
The District Munsif has, on the other 
hand, found that the talak was pro¬ 
nounced on 21st August and held that 
the suit was within time. 

The Kazi communicated the fact of 
the divorce by Ex. A dated 21th 
August, written # by him to the plaintiff’s 
father. It is common ground that so far 
as that letter goes, the divorce is stated 
to have been effected on 21st August 
and not on 21st July, The Kazi ex¬ 
plains that he was informed by the defen¬ 
dant that the talak was effected on 21st 
July, but that it was due to a slip on 
his own part that the date was wrongly 
given as 21st August. The District 
Munsif has refused to act upon this state¬ 
ment and, as I have said, found that the 
talak was actually effected only on 21st 
August. The lower appellate Court 
has ccepted the Kazi's explanation. 
Dr. John, for the appellant, contends 
that the finding of the Subordinate Judge 
is perverse and that it i3 open to mo in 
second appeal to set it aside, although 
the question is one of faot. In the view 
I take it is unnecessary to decide whe¬ 
ther the finding is perverse or not, for I 
proceed upon the footing that the Subor¬ 
dinate Judge’s conclusion* of fact are 
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correct;, namely that the talak was pro¬ 
nounced in the abseuce of the wife on 
21sb July and that fact was communi¬ 
cated to her on 24th August. On 
these findings, in my opinion, the suit i 3 
not barred by limitation. 

It is now settled law that the absence 
of the wife does not make the pronounce¬ 
ment of talak void and inefficacious, for 
the husband may pronounce a valid talak 
in her absence. Sarabai v. Rabibai (l), 
Fulchand v. Naivab Ali Chouclhary (2), 
Ashabibi v Kadir Ibrahim Rowther (3), 
Rajasaheb Rasul Saheb, In re (4) and Ha 
Mi v. Kallander Animal (5). But on the 
question whether the talak takes effeot 
only after it comes to the notice of the 
wife, there seems to be some uncertainty. 
Ameer Ali in his Mahomedan Law states 
the law thus : 

“ It is nob necessary for the husband himsolf 
to pronounce the talak iu the presence of the 
wife, but it is necessary that it should come to 
her knowledge. If a talak is given by letter, it 
will take effect on the receipt of the letter by 
tho wife. If the letter reaches her father and 
he tears it to pieces there will bo no talak 
unless tho father transacts all her business, is, 
in fact, her agent, and resides in the same house 
with her. If the father should inform the wife 
of tho- receipt of the letter and deliver to her 
the torn pieces thereof, (ho talak will take effect 
only if the letter can be road and understood- 
4th Edn, Vol. H, p. 544. ” 

In Sarabai v Rabilai (l) Batchelor, J., 
makes tho following observations : 

“ On tho contrary, tho authorities show that 
a bain talak, such as this, reduced to manifest 
and customary writing, takes effect immedi¬ 
ately on the moro writing^ see e. g., Biillic, 
p. 233; Moulvi Mahomod Yusoof, Vol., III! 
p. 95. Tho divorce being absolute, it is effected 
as soon as the words aro written, “ oven with¬ 
out tho wife receiving tho writing ”. 

This is clearly opposed to the extract 
from Mr. Ameer Ali’s book. But I must 
point out that the actual point decided in 
Sarabai v. Rabibai (l) is somewhat differ¬ 
ent. It was argued in that case that the 
divorce could not be considered final, 
because it was never communicated to 
the plaintiff. The loarned Judge meets 
this contention by observing 
that the evidence was quite clear that every 
practical stop was taken to communicate tho 
divorco and make over tho iddat monoy to the 
plaintiff, and that those measures, if they were 
frustrated, woro frustrated solely by her own 
obstinate refusal to accept tho paper or tho 
money.*' 

(1) 190GJ SO Bom. 587=8 Bom. L. R. 85. 

(2) [1909) 30 Cal. 184=1 J. 0. 740. 

(3) 19JO] S3 Mad. 22=3 I. C. 730. 

(4) 1910] 44 Bom. 44=54 I. C. 573. 

(5) A. I. R. 1927 P. C. 15=100 I. C. 1=54 

I, A. 61=5 Rang. 18 (P. O.J. 
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In these circumstances, the learned 
Judge went on to say, it would be a 
strange result if the plaintiff were al¬ 
lowed to take advantage of her own 
inaccessibility. He added that he found- 
nothing in the Mahomedan 'law to 
countenance such a conclusion. 

In Ashabibi v. Kadir Ibrahim Rowther r 
(3), to which Abdur Rahim, J., was a party 
the question arose whether for a talak to 
be effective, the words of repudiation 
must be addressed to the wife. Tho 
learned Judges dealt in that case elabor¬ 
ately with the incidents of marriage and 
divorce under the Mahomedan law* 
They held .that it was unnecessary that 
the words of repudiation should be ad¬ 
dressed to, or uttered in the presence of* 
the wife. In that case, they were not 
called on to consider whether the talak 
takes effect only when it comes to her 
knowledge. There are some passages, no 
doubt, in the judgment, from which it 
may be inferred that the talak becomes 
effective tho moment it is pronounced, 
but the decision can hardly be said to be 
an authority on the question. As Mr. 
Ameer Ali points out, many of the ob¬ 
servations in that judgment are obiter; 
see p. 548 of Ameer Ali’s .Mahomedan 
Law, Vol. 2, But there is a passage in 
the judgment which is relevant to tho 
present inquiry. The learned Judges 
suggest that without communication a 
talak may cease to be effective at least 
for certain purposes. I quote their 
words: 

“ All that tho law requires is that the words 
should refor to the wifo though if they be not 
communicated to her at the time, a question 
may possibly arise as to whether she is not 
entitled until she comos to know of the divorce, 
to bind her husband by certain acts, such as 
pledging his crodit for obtaining the means of 
subsistence.” 

The question more directly arose in 
Fulchand v. Namal Ali Ghoudhury (2). 
That was a suit by a Mahomedan widow 
against the heirs of her deceased husband 
for the deferred portion of her dower. 
The defence was that she was divorced 
in 1897 and that tho suit (brought in 
1905) was statute barred under Art. 1Q1* 
Limitation Act. It was argued that tho 
absence of the wifo made the pronounce¬ 
ment of the talak void and inefficacious. 

In holding that it did not, the learned 
Judges refer to the following passage in 
Mr. Ameer Ali’s book: 

“ It is not necessary for the husband himself to 
pronounce talak in the presence of tho wife, bub 
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that it is necessary that it should come to her 
knowledge.” 

The law is thus stated in the judg¬ 
ment: 

We therefore hold that ft is not neces¬ 
sary for the wife to bo present when the talak is 
pronounced, it is necessary certainly for the 
purposo of dower that the fact of the pronounce¬ 
ment of talak should come to her notice. That 
it came to the notice of the woman ihere cm be 
no doubt, for before her husband’s death she 
saw him and claimod the dower.” 

There was no distinct finding when the 
wife got knowledge of the talak, but the 
learned Judges held that the suit was 
barred stating their reasons thus: 

If we couut tho period of limitation from 
tho time of divorce or from a little later, it is 
obvious that tho suit is statute barred • • * • 
But on the findings such as they are before us, 
we have no doubt at all that the woman had 
notice of tho talak anterior to the period of 
limitation.” 


The judgment clearly seems to proceed 
on the ground, that time began to run 
more than three, years before the suit, 
whether the starting point was the pro¬ 
nouncing of the talak or the wife re¬ 
ceiving notice of it. This case, to a large 

extent, supports the appellant’s conten¬ 
tion. 

The last oase cited is In re Raia Saheb 
Rasul Saheb (4), on which also tho appel¬ 
lant relies. It was there argued for the 
wife that the talaknama was not valid, 
as it was nob duly communicated to her. 
Shaw, J., points out that no authority 
was cited to show that this proposition 
was correct. But the learned Judge 
goes on to say (and this is important): 

" All that appoirs necessary is that the fact of 
the talak having boeu effected must come to tho 
notice of tho wife.” 

The talaknama came to the wife's 

knowledge within a reasonable time from 

the date of its execution and that (says 

the judgment) seems to be sufficient to 

satisfy the requirements of the Maho- 
medan law. 


On the authorities cited, there is 
clear preponderance of view in favour 
0 plaintiff; but I am nob prepared 
the absence of fuller investigation 
dewdo, Whether a talak pronounced 

X eff 6 eet° n •\ h9 WU0 d ° 03 ° r d ° 03 »< 
ake etiect till it comes to her knowledg 

l t o n n°° 0 rr y l ° dSCide ‘hit .nan 
question. I am content to follow ft 

|whieh n holdL a ^ " *“““**•■ 

'do™ tor the 

“■•k should come^to tir""'"* 


This case is referred to by Munro and 
Abdur Rahim, JJ., in Ashabibi v. Kadir 
Ibrahim Rowther (3), and in their elabo¬ 
rate judgment its correctness has nob 
been doubted. Moreover, that very judg¬ 
ment on which Mr. K. P. M. Menon for 
the respondent so strongly relies, sug¬ 
gests, as I have said, that tho doctrine, 
that the divorce becomes efficacious im¬ 
mediately on its being pronounced, may 
he subject to some kind of reservation. I 
therefore hold that the plaintiff’s right 
to claim tho deferred dower accrued only 
on 24th August 1919 aud that the suit i 3 
within time. 

Art. 104, Limitation Act, must be read 
in the light of the rule of the Malio- 
madan law to which I have just adverted. 
It provides (to quote only tho material 
part), that for a suit fer deferred dower, 
tho period of limitation is three years 
from the date when tho marriage is dis¬ 
solved by divorce. It is a part of the! 
Mahomedan law that, so far as a claim 
for dower is concerned, the marriage is 
dissolved by divorce only when it comes 
to the wife’s notice. Construed in thisj 
way, there is nothing in Art. 104 which 
stands in the plaintiffs way. I am per- 
pared on this ground to allow tho appeal. 

There is another ground which is 
equally fatal-to the defendant’s case. The 
rule of estoppel applies to the facts as 
found. The defendant could himself have 
communicated to his wife that she had 
been divorced; but he constituted the 
Kazi hh messenger. He alleges that he 
specifically mentioned to tho Kazi that 
the talak had been ejected on 21st July; 
but the latter, in words which are un¬ 
equivocal, informs the plaintiff that it 
was effected on 21st August. Not till 
she came to Court was she told that 
August was a mistake for July. As I 
have said, the suit was filed on 25th July 
that is, before the expiry of tho three 
years period, computing it from 21st 
August. Why should the plaintiff be 
deprived of her right she having acted 
upon the statement which was made to 
her ? What was there to make her sus¬ 
pect that tho statement might be wrong ? 

-To say that it was an innooent mistake 
of tho Kazi is no answer; nor can it be 
doubted that the Kazi was the defendant’s 
agent. A representation made by an 
agent is as effectual for the purpose of 
estoppel as if it had been made by a 
principal. I am satisfied that even on 
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this ground the plaintiff is bound to 
succeed. 

I accept the finding of the lower Courts 
that on the evidence the plaintiff is en¬ 
titled to Rs. 105 and not Rs. 150 as her 
dower. In the result the second appeal is 
allowed to that extent. There will be 
judgment for the plaintiff for Rs. 105 
with interest at 6 per cent per annum 
from the date of plaint, with costs 
throughout on the full amount claimed. 

P.R.s./s.N. Appeal allowed. 
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Full Bench 

Beasley, C. J., Ramesam, Reilly, 
Anantakrishna Ayyar and Sun- 

DARAM CHETTY, JJ. 

Vellathusseri Ghakkala Kumpil Pan¬ 
kunni Menon —Plaintiff—Appellant. 

v. 

Vellathusseri Ghakkala Kumpil Raman 
Menon —Defendant—Respondent. 

Letters Patent Appeal No. 70 of 1926, 
Decided on 11th March 1931, against 
judgment of Madhavan Nair, J., in Ap. 

peal No. 68 of 1924. 

* ❖ Civil P. C. (1908), S. 2 (12) and O. 20, 
R. 12 (2)—Executing Court cannot allow in¬ 
terest when decree is silent as to interest— 
Civil P. C. (1908). S. 34: A. I. R, 1927 Mad. 
951=105 I. G 34, Overruled. 

It is not open to the Court which executes a 
final decree fixing the amount of mesne profits 
but silent as regards the award of any interest 
or the rate thereof, to make up the omission 
and itself fix a rate of interest and thou allow 
execution for the interest so fixed. Under tho 
Civil Procedure Codo the amount of mesne pro¬ 
fits is inquired into and fixod, and a final dec¬ 
ree regarding the same is passed under O. 20, 
R. 12 (2). Such a decree is open to appeal in 
the manner provided by tho Codo; but unless 
appealed against, at tho stage when iho execu¬ 
tion of tho same is sought tho executing Court 
could not award interest or fix -the rate of inte¬ 
rest when tho final docroo is silent on those 
mattors; G G. L. J. 462; 53 I. C. 227, Appr.\ 
27 Cal. 951 (P.C.), Dist.; A. I. R. 1927 Mad. 
954=105 I. C. 34, Overruled. [P G52 C 2] 

K. P. Raman Menon— for Appellant. 

K.P. Krishna Menon —lor Respondent. 

Order of Reference 

Kumaraswami Sastri, J.— The ques¬ 
tion for decision in this Letters Patent 
Appeal is whether the Court to which a 
decree is sent for execution can award 
interest on mesne profits where the dec¬ 
ree sent to it for execution is silent on 
that point. There is a oonfliot of autho¬ 
rity in this Court as regards this ques¬ 
tion. Madhavan Nair, J., in the judg- 
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raent which is now appealed against, 
followed the decision in Harmanoji Na- 
rain Singh v. Ramprasad Singh (l), and 
the decision of Wallace, J., in A. A. A. 0. 
No. 74 of 1924 and held that the execut¬ 
ing Court could not allow interest where 
the decree it executes is silent on the 
point. 

For the respondent it is contended 
that having regard to the definition in 
S. 2, sub-Cl. (12) of mesne profits inte¬ 
rest is part of the mesne profits and 
that the executing Court can award in¬ 
terest. Reliance is placed on the deci¬ 
sion of a Bench of this Court (Odgers 
and Curgenven, JJ.), in Ramkrishna 
Rangarao v. Ayyagari Sodemma (2). The 
learned Judges disagreed with the two 
decisions of Madhavan Nair, J., and of 
Wallace, J., which were referred to them 
as also the decision of the G. L. J . case 
in Harmanoji Narain Singh v. Ram - 
prasad Singh (l), on which the judgment 
of Madhavan Nair, J., is based and held 
that it is component for the executing 
Court to allow interest. We may point 
out that under 0.20, R. 12, the Court 
which passes a decree for possession of 
property in cases where there is a claim 
for possession and mesne profits can 
either assess mesne profits itself or direct 
an inquiry as to the rents or mesne pro¬ 
fits from the institution of the suit until 
delivery of possession or otuer period 
mentioned in Cl. (c). Then sub-S. (2), 

S. 12, provides that when an inquiry is 
directed under Cl. (b) or (c) final decree 
in respect of rents or mesne profits shall 
be passed in accordance with the result 
of suoh an inquiry. It is no doubt cor¬ 
rect to say that where the Court passing 
a decree holds that a party is entitled to 
mesne profits and without saying any¬ 
thing more directs an inquiry, the Court 
dealing with the question can allow mesne 
profits having regard to the definition of 
mesne profits in S. 2, sub-S. (12), because 
there the whole inquiry is before the 
Judge determining the mesne profits and 
there is no judgment determining the 
quantum of mesne profits or anything 
further than that the party is entitled to 
mesne profits. 

It is something like working out a dec¬ 
laratory deoree determining the rights of 
the parties in a partnership suit where 
each party is declared entitled to a cor- 

_ iy~[I907r6 0. L. J. 462. 

2) A. I. R, 1927 Mad. 954=105 I, 0. 34. 
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tain shave and accounts aredireoted to be 
taken on that basis. The difficulty conies 
in where a decree under S. 2(L2)has 
been passed and is sent down for execu¬ 
tion to another Court. It has been held 
in a series of oase3 that the executing 
Court cannot go behind the decree it 
executes and any error or omission in 
the decree should be rectified only by 
the Court which passes the decree. In 
the present case we must take that as¬ 
suming that the Court which passed the 
decree for me3ne profits under O. 20, 
R. 12 (2), committed an error having 
regard to the definition of mesne profits 
under S. 2 (12) in not awarding interest 
the remedy would be to apply to the 
Court which passed the decree under 
R. 12, and get the decree amended by 
allowing interest. There is nothing 
which prevents the party from doing so 
and if che Judge refuses to do it he can 
take the matter in appeal. The defini¬ 
tion of mesne profits simply says it in¬ 
cludes interest. Neither S. 2, sub Cl. (12), 
nor R. 12, O. 20, fixes the rate of inte¬ 
rest. Ordinarily 6 per cent is given 
but there is nothing to prevent the Court 
from giving more or less than 6 per 
cent. If there is a residue of discretion 
left in fixing the rate that we think 
should bo exercised by the Court, which 
passed the decree the executing Court’s 
function being solely to execute the dec¬ 
ree passed. Having regard to the con¬ 
flict of opinion we think it desirable 
that the following questioa be referred 
to a Full JBenoh of this Court for 
deoision: 

“ VVliobhor where a decree of Court which 
awards mesne profits under R. 12, O. 20, is silent 
as to interest, it is opeu to tho executing Court 
to fix the rate of intorost and to execute the 
decree allowing interest.” 

Opinions 

Anantakrishna Ayyar, J. — The 

question referred for the decision of the 
Full Bench is: 

“ Whether where a decree of Court which 
awards mesne profits under R. 12, O. 20, Civil 
I.O.is silent as to* interest, it is open to the 

l ° fix tho rak0 05 forest and to 
execute tho docroe'allowing interest. 9 ’ 

In a suit for tho reoovery of possession 
of immovable properties and for mesne 
profits, the Court, if it finds the plain¬ 
tiff s case to be proved, may pass a dec¬ 
ree: W for tho possession of tho property; 
(b) for mesne profits which have accrued 
on the property during a period prior 
to tho institution of the suit and 


(o) directing an inquiry as to the mesne 
profits from the institution of the 
suit until the delivery of possession to 
the decree-holder etc.; under R. 12 (2), 
where an inquiry is directed under Cl. (b) 
or Cl. (o), a final decree in respect of the 
mesne profits shall be passed in accor¬ 
dance with the result of such inquiry. 

When therefore the Court holds an 
inquiry in respect of the amount of 
mesne profits, it has to pass “ a final 
decree ” incorporating the amount fixed 
by it as the result of the inquiry made 
regarding the amount of mesne profits. 
According to the definition of the expres¬ 
sion “ mesno profits ” contained in 
S. 2 (12), Civil P. C., “ mesne profits of 
property ” means: 

thoso profits which the person in wrongful 
possession of such property actually received or 
might with ordinary diligence havo received 
therefrom togothor with interest ou such 
profits.” 

The result is that though the first dec¬ 
ree (which would be a final decree so far 
as the delivery of the property is con¬ 
cerned, but only a preliminary decree in 
so far as it directed an inquiry as to the 
mesne profits, past or future), be a dec¬ 
ree for “ mesne profits,” merely, yet hav¬ 
ing regard to the definition of the term 
( mesno profits ” mentioned above, the 
Court which inquires into the amount 
of mesno profits should award to tho 
successful plaintiff not only the profits 
which the defendant in wrongful posses¬ 
sion actually received or might with 
ordinary diligence have received from 
the property during the period in ques¬ 
tion, but also award “ interest ” on such 
profits. No separate or specific direc¬ 
tion in the first decree as regards the 
award of interest is necessary to enable 
the Court when inquiring into the 
amount of mesne profits to pass a decree 
for interest also on the said amounts of 
profits, under O. 20, R. 12 (2), Civil P. C. 
lhe questions whether mesne profits 
should be awarded or not, and if so, the 
period for which the same should be 
awarded are questions to be decided by 
the Court which passes the first decree 
under O. 20, R. 12 (l), Civil P. C.: 

” Mosne profits are in the naturo of damages 
which such Court may mould according to tho 
justice of the case.” 

It may, having regard, to the cir¬ 
cumstances, decline to award any mesne 
profits at all; or limit the period for 
which such profits are to be awarded; 


652 Madras Pankunni v. Raman (FB) (Anantakrishna Ayyar, J.) 1931 


or give specific directions as to how 
the same should be calculated having 
regard to the special circumstances of 
the case. Similarly such Court has 
jurisdiction to direct that no interest at 
all be awarded to the plaintiff, or to fix 
the rate of interest in the circumstances. 
All these are open to the Court which 
passes the first decree under 0. 20, 
R. 12 (l). But if that Court simply 
passes a decree for “ mesne profits ” for 
a particular period, then it is no more 
open to the Court inquiring into the 
matter under It. 12 (2), either to refuse 
mesne profits at all, or to limit the pe¬ 
riod for which mesne profits should 
bo decreed or to decline to award any 
interest at all though it is open to 
it to fix the amount of suoh profits 
and also to fix the rate of interest. 

The Court when passing the final 
decree fixing the amount of mesne pro¬ 
fits under 0.20, R. 12 (2), has therefore to 
fix the amount of profits and also the 
rate at which interest on the amount 
ascertained by it should be awarded to 
the plaintiff. If for any reason it should 
decline, or omit, to award interest in 
the final decree, the party feeling ag¬ 
grieved thereby should take appropriate 
proceedings either by way of appeal or 
otherwise, to have interest included and 
the decree set right by its inclusion. If 
however he should allow such a decree 
to become final, then he could not in 
execution proceedings claim interest on 
the amount mentioned in the final decree. 
It is a settled principle of law that when 
a decree is unambiguous on its face, the 
executing Court cannot go behind the 
decree. A decree, oven though it may 
not bo according to law, is binding and 
conclusive between the parties until it 
is set aside either on review, appeal, or 
revision. The Court executing a decree 
cannot alter, vary, or add to, the terms 
of the decreo under the guise of execut¬ 
ing the decree—questions of adjustment 
of decreo by consent of parties apart. 
When a decree is ambiguous, it has been 
held that a reference to the pleadings 
and judgment is legitimate. If the 
decree is based upon, or refers to, 
another document, then reference to the 
same in suoh cases would be permissible, 
in order to understand what the decree 
really means. Though therefore the 
executing Court is entitled, and i9 in faot 
bound, to construe the deoree of which 


execution is sought, it is not entitled to 
add to the terms of the deoree. If on 
its construction of the decree, the ex¬ 
ecuting Court comes to the conclusion 
that the decree does not award interest 
on the amount of profits mentioned in 
the final decree, it is not open to the 
executing Court to fix the rate of interest 
itself when the same has not been fixed 
in the final decree. As already men¬ 
tioned, it is a question of the construc¬ 
tion of 4he final decree in each case, whe¬ 
ther the same either specifically, or by 
necessary reference to tho documents re¬ 
ferred to by it, awards and fixes the 
rate of interest; but when the final 
decree does not award interest in that 
manner, it is dear that it is not opeD to 
the executing Court to fix the rate off 
interest and then to execute the decree 
allowing interest. 

Great reliance was placed by the 
learned advocate for the plaintiff decree- 
holder-appellant on the decision of the 
Privy Council in the case reported in 
Girish Chander Lahiri v^ Shoshi Shikh- 
areswar Ron (3). To understand that 
decision correctly, it is necessary to re¬ 
member that under S. 211, Civil P. C. 
(Act 14 of 1882)— in force at that time, 

when tho suit is for the recovery of pos¬ 
session of immovable property yielding rent or 
other profits, tho Court may provide in the 
decree for payment of rent or mesne profits in 
respect of such property from the institution 
of tho suit until the delivery of possession of 
the party in whose favour tho decree is made 
with interest thereupon at such rate as the 
Court thinks fit. " 

Under S. 212: 

“ when the amount of mesne profits is dis¬ 
puted, the Court may either determine the 
amount by the decree itself, or may pass a 
decree for tho property and direct an inquiry 
into the amount of mesne profits and dispose 
of the same on further orders. 

Section 244 of the same Code enacted 
that 

“ questions regarding the amount of any 
mesue profits as to which tho decreo has direc¬ 
ted inquiry shall bo determined by order of 
the Court executing a decree and not by a 
separate suit. ” 

Accordingly, the Court, after passing a 
deoree for mesne profits, proceeds by 
subsequent proceedings to inquire into 
the amount of suoh mesne profits, and, 
in the result, fixes the amount due by 
the one party to tho other. Under the 

3) [1900] 27 Cal. 951=27 I. A. 110=7 Sar. 

097 (P. 0.). 
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definition of the word “ decree ” in S. 2 
of the Code of 1882, 

“ an order determining any question men¬ 
tioned or referred to in S. 244, but not specified 
in S. 5S8 ” 

is specifically mentioned as coming 
within th9 definition of a “ decree. ” 
The explanation attached to S. 211 is to 
tho following effect: 

“ Mesne profits mean those profits which the 
person in wrongful possession of such property 

actually received.together with interest 

on such profits. ” 

Under S. .196, Act 8 of 1859: 

41 tho Court may provide in the decree for 
tho payment of mesne profits.with in¬ 

terest thereupon at such rate as the Court may 
think proper. ” 

That Act did not contain any defini¬ 
tion of “ mes ne profits. ” S. 211, Act 
10 of 1877 enabled 

“ the Court to provide in the decree for pay¬ 
ment of mesne profits, with interest thereupon 
at such rate as the Court thinks fit, ” 

and, at the same time added an explana¬ 
tion to the effect that 

“ mesne profits of property mean those pro¬ 
fits which the person in wrongful possession 
of such property actually received or might 
with ordinary diligence have received there¬ 
from. ” 

By Act 12 of 1879, the words “ toge¬ 
ther with interest on such profits, ” were 
added to the explanation. S. 211, Act 
14 of 1882, reproduced the explana¬ 
tion as amended by the Act of 1879. 
Therefore after 1879 the expression 
“ mesne profits, ” includes interest on 
such profits. 

The appeal before the Privy Council 
was against tho order of the Court fixing 
the amount of mesne profits in the 
proceedings undertaken to inquire into 
the amount of mesne profits in pursuance 
of a decree passed for land and mesne 
profits on 23rd December 1883. The 
Court of first instance awarded interest 
on the amount of profits which it held 
should be awarded to the successful 
decree holder; but the High Court 
deolined to grant interest. On appeal 
their Lordships of the Privy Council 
held that the successful plaintiff was 
entitled to interest also on the amount 
of profits, and therefore they reversed 
the decision of the High Court and res¬ 
tored the decision of the Subordinate 
Jud-e allowing interest on the profits 
as ascertained, year by year. 

The following passages at p. 967 of 
the report throw light on the point: 

" Judges say that the Court has 

Etill jurisdiction to give or refuse interest as it 
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chooses. Their Lordships agree because mesne 
profits are in the nature of damages which the 
Court may mould according to the justice of 
the case. But the question is what is the ef¬ 
fect of a decreo which grants mesne profits and 
8vys nothing about interest, which as their 
Lordships think, is the proper construction of 
tho decree in this suit. The learned Judges 
treat that silcuce as equivalent to a decision 
that there be no interest. But then it is diffi¬ 
cult to see what effect is given to the alteration 
made in S. 211 in tha year 1862. Its obvious 
effect is to provide tint a simple decree for 
mesne prcffitB shall carry interest on them. No 
reason has been assigned for holding the true 
effect to bo other than the obvious one. If tho 
Court does not intend to give interest it should 
say so. Tho learned Judges give reasons for 
thinking that interest ought not to be given in 
this case. But in execution proceedings we are 
only construing the decree and not considering 
its merits:” Girish Chandar Lzheri v. Shoshi- 
Shikharcshwar Roy (3) 9G7 of 27 Cal.) 

When therefore a decree granted 
mesne profits but said nothing about inter¬ 
est, their Lordships held that the Court 
which inquires into and fixes the amount 
of mesne profits should- award inter¬ 
est ou the amount of profits ascertained 
year by year. As the appeal to the Privy 
Council was from the decision of the 
High Court passed in the proceedings 
taken to ascertain the amount of profits 
the Privy Council modified the High 
Court’s decision and allowed interest on 
the amount of profits ultimately fixed 
by the Court. 

If in any case the plaintiff, the deoree* 
holder, be not satisfied with the decree of 
the lower Court fixing the amount of pro¬ 
fits but not allowing interest on the pro¬ 
fits as ascertained year by year, it was 
open to him to appeal against that de¬ 
cree and urge in support of his appeal 
the decision of the Privy Council in 
Girish Chancier Lahiri v. Shoshi Shikha- 
reshwar Roy (3). He however should 
not allow the lower Court's decree to be¬ 
come final; otherwise proceedings to as¬ 
certain the amount of mesne profits 
would have ended, and the deoreo would 
have become final. What remains in 
such a case would be to take execution 
only in respect of the amount mentioned 
in the final decreo. Having regard to 
the principle laid down by the Privy 
Council in various oases, that the Court 
executing a decree could not go behind 
the decree, nor alter, vary, or add to the 
terms of the decree, I am clear that the 
appellant’s contention—that it is open 
to the Court which executes a final de¬ 
cree fixing the amount of mesne profits 
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bub silent as regards the award of any 
interest or the rate thereof, to make up 
the omission and itself fix a rate of inter¬ 
est and then allow execution for the 
interest so fixed is untenable. 

Under the present Code of Civil Pro¬ 
cedure, the amount of mesne profits is 
inquired into and fixed and a final de¬ 
cree regarding the same is passed under 
0. 20, R. 12 (2). Such a decree is open 
to appeal in the manner provided by the 
Code; but unless appealed against, at the 
stage when the execution of the same is 
sought the executing Court could nob 
award inteiest or fix the rate of interest 
when the final decree is silent on those 
matters. 

Under the Code of 1882 first a decree 
for immovable property and also for 
mesne profits was passed; by subsequent 
orders, on proceedings taken to inquire 
into and ascertain the amount of such 
mesne profits decreed to the plaintiff, the 
Court fixed the amount; in doing so, the 
Court could allow interest. Such orders 
fixing the amount were treated as de¬ 
crees” within the definition of the word 
“decree” in S. 2 and were open to appeal. 
The appellate Court could, if it chose, 
modify the amounts awarded by the 
lower Court and fix such rate of interest 
as it in its discretion thought fit; but 
when once the amount had been finally 
fixed in those proceedings, there is no 
authority to support the contention that 
the executing Court could either alter 
the figures, or award interest, or fix for 
the first time, or change the rate of 
interest. 

This is the view that was taken by the 
Calcutta HighCourt in Harmanoji Narain 
Singh v. Bamprasad Singh (1) and Na- 
rendra Lai v. Bymoomkesh (4), and in 
this Court by Madhavan Nair, J., in 
the judgment now appealed against, and 
by Wallace, J., in the case referred 
to in the order of reference to the Full 
Bench. A Bench of this Court would 
seem to have taken a contrary view in 
Ramkrishna Banga Bao v. Ayyagiri 
Sodemma (2). Of course we are not con¬ 
cerned with the construction put by the 
learned Judges in Ramkrishna Banga 
Bao v. Ayyagiri Sodemma (2), on the 
decree which was sought to be executed 
in that case; for as I have already men¬ 
tioned, the question of construction of a 
decree is for the Court which executes 
(4) [1919] 53 1. 0. 227. 


the decree; but there are certain observa¬ 
tions in the judgments of the learned 
Judges which seem to me, with all res¬ 
pect, to be unsustainable. At p. 621, it 
is remarked: 

“There remains the question whether the exe¬ 
cuting Court was competent to grant interest, 
no express provision for interest being made in 
the decree”. 

At p. 623 reference is made to the 
passage already extracted from p. 967 
of the Privy Council judgment in Girish 
Chandar Lahiri v. Shoshi Shikhareshwar 
Boy (3). The inference is drawn from 
that passage that 

“It is competent to an executing Court to 
grant interest 'when no express provision for 
interest is made in the decree.” 

A similar reasoning is adopted in the 
judgment of the ether learned Judge at 
pp. 626 and 628 of the report. For rea¬ 
sons already mentioned, the learned 
Judges do Lot seem to have attached 
due weight to the circumstances that 
the observations relied on were made by 
the Privy Council in the appeal pre¬ 
ferred against the decision of the Court 
fixing the amount of profits; in which 
case it follows that the appellate Court 
has got full powers in the matter of in¬ 
terfering with the amount awarded by 
the lower Court and also to award such 
rate of interest as the appellate Court 
thought fit. If the appeal before the 
Privy Council arose, not against the de¬ 
cree fixing the amount of .profits, but 
against orders passed in execution pro¬ 
ceedings undertaken to realize the 
amount of profits finally fixed in proper 
proceedings by the Court, then undoubt¬ 
edly the observations would be relevant 
and in fact conclusive on the question. 

I am therefore unable to agree with the 

view taken by the learned Judges that 
"the executing Court was competent to grant 
interest when no express provision for interest 
was made in such a decree. 

The decisions of the Allahabad High 
Court do not seem to be uniform; the 
earlier decisions supporting the position 
taken up in Harmanoji Narain Singh v. 
Bamprasad Singh (l) whereas the later 
decisions seem to take a contrary view. 

Decrees should be clear and self-con¬ 
tained as far as possible, and difficulties 
would in most oases be avoided if Courts 
bestow proper attention in passing suoh 
decrees. 

It is dear that the executing Court 
would not be warranted in fixing tht 
rate of interest when the Court which 
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passed the decree fixiDg the amount did 
not do so. Whatever other reliefs the 
decree-holder might have in such circum¬ 
stances, it seems to mo that it is not 
open to the executing Court to fix the 
rate of interest and to execute the de¬ 
cree allowing interest where the de¬ 
cree of Court which awards mesne pro¬ 
fits is silent as to interest. 

For the above reasons I would answer 
the question referred to us in the nega¬ 
tive. 

Reilly, J.—I agree that, that if a de¬ 
cree for mesne profits is not only silent 
in regard to interest but properly inter¬ 
preted-does not award interest the execu¬ 
ting Court cannot allow interest. I 
agree that an executing Court can never 
grant interest on mesne profits unless in¬ 
terest has been explicitly or implicitly 
awarded by the Court which fixes the 
jmesne profits. The duty of the execu¬ 
ting Court in this, as in other cases, is to 
carry out the decree, not to add to it nor 
vary it in any way; but it ‘is a duty not 
always easy to perform. The absence 
of the word “interest” from the decree is 
not always decisive. 

“Mesne profits’’ by the definition of that ex¬ 
pression in S. 2 (12), Civil P. C., means (1) 
“those profits which the person in wrongful 
possession, , . , . , actually received or might 
with ordinary diligence have received,” 

which I call the “net income,” plus (2) 
interest on that net income. But it is 
open to the Court whioh makes the de¬ 
cree to award the net income without 
also awarding interest, and, if that is 
done, the duty of the executing Court is 
merely to carry out the decree so made. 
The executing Court however sometimes 
finds a difficulty because the effeot of the 
decree in this respect is not clear. The 
Court whioh makes the decree should 
always make its meaning clear but some¬ 
times does not do so. The executing 
Court has then the duty of interpreting 
the decree. Cases are met in which the 
decree first awards “mesne profits”— 
which in itself by the definition in the 
Code means net income plus interest and 
then goes on to speoify in kind or in 
money the rate of the net income. When 
the deoree is framed in that way the 
proper interpretation of it is in my opi¬ 
nion that the Court making the decree 
intended to give the net income fixed and 
also by implication in the use of the ex¬ 
pression “mesne profits” intended to give 
interest, and the interest not being speci¬ 


fied, will be at the Court rate, viz. 6 per 
oent per annum. In other cases without 
saying anything explicitly about interest 
a lump sum is fixed either as total or 
for each year in such a way as to indi¬ 
cate that is all that is awarded—perhaps 
because interest has been calculated and 
included in the lump sum, perhaps be¬ 
cause it has been refused. If it i 3 clear 
that nothing more than the 1 urnp sum 
has been awarded, the executing Court is 
not interested in the reason but has only 
to carry out the decree as made. But 
the exact significance of the decree is 
again a matter of interpretation. Some¬ 
times the fact that interest is mentioned 
in respect of some other amount in the 
same decree but is not mentioned in res¬ 
pect of the amount described in the de¬ 
cree as “profits” or “mesne profits” in¬ 
dicates that interest on the net income 
has been refused. There again the exe¬ 
cuting Court has to interpret the de¬ 
cree and so ascertain the intention of 
the Court which made it. All these 
are instances of badly drawn decrees, 
the result of careless work. But un¬ 
fortunately such decrees are sometimes— 
indeed too often made, and executing 
Courts have to make the best of them. 

A little time ago my brother Ananta- 
krishna Ayyar and I bad to interpret a 
decree for mesne profits in A. A. O. No. 
348 of 1928. There the deoree awarded 
mesne profits” and then fixed a rate of 
net income in money without mention¬ 
ing interest explicitly. We interpreted 
that to mean that the net income men¬ 
tioned and interest at 6 per cent were 
awarded as mesne profits. The reason 
that the deoree was not better worded 
may have been that it was mainly based 

upon a compromise between the parties. 

But it is not only compromise decrees 
which are worded obscurely in this res¬ 
pect, and, where there is obsourity, the 
executing Court has the duty of in¬ 
terpretation. S. 31 (2) is not of muoh 
help in such cases as the failure to men¬ 
tion interest explicitly is not decisive 
when the expression “ mesne profits ” 
which ordinarily includes interest, is 
used. 

I cannot answer the question put to 
us with a simple “Yes ” or “No.” My an¬ 
swer is that, even if the decree “is silent 
as to interest” in the sense that the word 
“interest” does not appear in it never¬ 
theless, if by the use of the expression 
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“mesne profits” combined -with a refe¬ 
rence to a rate of income or in any other 
way the decree indicates that interest is 
awarded the executing Court must give it 
and, no rate of interest being mentioned, 
should give it at the Court rato of 6 per 
cent. But this result, when reached, must 
be reached solely by interpretation of the 
decree, not by the use of any supposed 
discretion in the executing Court. And 
as the Court making the decree has the 
right to refuse interest, any indication 
that it has done so must be allowed full 
weight by the executing Court. “ Sil¬ 
ence ” so complete that there is no indi¬ 
cation that interest has been awarded 
would itself be an indication that in¬ 
terest has been refused. In every case 
in which the intention of the decree is 
not expressed with unquestionable dear¬ 
ness it is the duty of the executing 
Court to ascertain that intention by in¬ 
terpretation. But I may add that it is 
the duty of the Court making the decree to 
make its intention in the matter so clear 
that there is no room for interpretation. 

If I may express an opinion regard¬ 
ing the decree in the suit out of which 
this reference has arisen, I interpret it 
as not awarding interest on the future 
mesne profits fixed, an indication of that 
intention in spite of the use of the ex¬ 
pression “ mesne profits ” being found in 
the fact that no interest is mentioned 
in respect of those profits, though in¬ 
terest is explicitly awarded on the past 
kannipattarn. 

I agree that in reading the judgment 
of their Lordships of the Judioial Com¬ 
mittee in Girish Cliander Laliiri v. 
Shoshi Shelchareshwar Roy (3) we must 
remember that they were dealing with a 
case in which mesne profits had to be 
fixed in execution under the Code of 
1882, a duty which can never properly 
fall on the executing Court under the 
present Code. I agree also that the ap¬ 
plication of that judgment in Rama - 
lcrishna Ranga Rao v. Ayyagari Sodem- 
mal (2) was incorrect, though the inter¬ 
pretation whioh the learned Judges in 
the latter case put upon the decree be¬ 
fore them, which had not been drawn 
with sufficient care, may have been 
right. 

Rame8am, J.—I agree with the judg¬ 
ment of Anantakrishna Ayyar, J., and 
have nothing to add. 
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Full Bench 

Beasley, C. J., 
Anantakrishna Ayyar and 

Chetty, JJ. 
Arunachalam —Appellant. 


v. 


P. K. A. C. T. Veerappa Chettiar — 
Respondent. 

Appeal No. 274 of 1929, Decided on 
9th March 1931, against order of Tem¬ 
porary, Sub-Judge, Devakottah, D/- 6tb 
March 1929. 

** (a) Civil P. C. (1908), O. 9, R. 13— 

R. 13 does not apply to execution proceed¬ 
ings under O. 21, as fall within S. 47. 

Order 9, R; 13 does not apply to such execu¬ 
tion proceedings under O. 21, as also fall within 

S. 47. Reason is that the provisions of 0. 9 do 
not apply to anything but suits and an order 
in such execution proceedings is not a decree in 
suit : A. I. It. 1929 Mad. 757 [F. B.), Expl.; 
37 Mad. 462 ; A. I. R. 1926 Mad. 412 and 
A.I.R. 1927 Mad. 355, Ref. [P 657 C 2,P G58 0 2] 

(b) Civil P. C. (1908), O. 9, R. 13—Ad¬ 
visability of framing new rule suggested. 

Advisability of framing a rule making 0. 9 
applicable to proceedings in execution in certain 
cases suggested. ^ [P 659 C 1] 

T. M. Krishnaswami Iyer and S. 
Sulramania Iyer —for Appellant. 

K. S. Krishnaswamy Iyengar and 
N. Srinivasa Iyengai —for Respondent. 

Order of Reference.—The plaintiff 
obtained a decree for money against de¬ 
fendant 6, the father of the appellant 
before us. Defendant 6 died, and his 
minor son, the appellant before us“"was 
brought on record as the legal represen¬ 
tative of the deceased. The decree- 
holder applied by E. A. No. 17 of 1929 
on 7th January 1929 for attachment of 
certain immovable properties aod notice 
to the appellant, the minor son, was 
ordered on 8th January 1929, and the 
hearing of the petition was adjourned 
to 29th January 1929. The appellant 
not appearing on 29th January 1929, 
the learned Subordinate Judge passed 
orders that day ordering attachment of 
the immovable properties as prayed for 
by the decree-holder. Subsequently the 
appellant applied on 2nd February 1929, 
under O. 9, R. 7, Sch. 1 and S. 151, Civil 
P. C., to set aside the order passed on 
29th January 1929, after exousing b lfl 
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non-appearance on 29th January 1929, 
to hear his objections to the attachment 
of the properties and to cancel the 
order of attachment, alleging that his 
guardian ad litem had instructed a vakil 
to appear for him on the 29th and to op¬ 
pose the decree-holder's application, but 
that his vakil was late in appearing be¬ 
fore the Court by “ a minute,” and that 
orders were passed by the learned Sub¬ 
ordinate Judge ” a minute before the 
said vakil came to Court.” The decree- 
holder contended that the petition was 
not maintainable under any of the pro¬ 
visions of the Code. The learned Sub¬ 
ordinate Judge dismissed the application 
holding that O. 9, Civil P. C., was in¬ 
applicable to execution proceedings, and 
observed as follows : 

44 Ik appears to me that under the law as it 
stands the objections of the respondent must 
prevail. This petition cannot therefore he 
granted.” 

On this appeal preferred against the 
decision of the learned Subordinate 
Judge,,it was contended by the learned 
advocate for the appellant, that the 
recent decision of the Full Bench of this 
Court in Alagasundaram Pillaiv. Pichu- 
vier (1) is authority for the proposition 
that O. 9, Civil P. C., applied to such 
proceedings under O. 21 as fall within 
S. 47 of the Code, and that the proceed¬ 
ings now in question being proceedings 
under O. 21, falling also within S. 47 of 
the Code, the decision of the Full Bench 
is directly applicable, and that the ap¬ 
peal must be allowed apd the petition 
remanded to the lower.Court for fresh 
disposal. On the other hand, the lear¬ 
ned advooate for the respondent-decree- 
holder contended that the Full Bench 
had not to decide the general question 
whether O. 9, Civil P. C., applies to 
execution proceedings under O. 21, 
Civil P. C., falling within S. 47, 
Civil P. C., and that the questions 
whioh the Full Bench had to decide 
were only the two questions specifically 
mentioned in the order of reference. 
It was also pointed out that there are 
several decisions of this Court where 
learned Judges have held that O. 9. 
Civil P C., does not apply to execution 
proceedings under O. 21, Civil P. C.. and 
that it could not be said that the Full 
Bench has considered that question and 
overruled_t hose de cisions. m0 re esne- 

(1) A. I. R. 1029 Mad. 757=120 I. (3 507—52 
M id. 899 (F.B.). 
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cially as the points referred to the Full 
Bench did not necessitate the same. 

On the other hand, the learned advo¬ 
cate for the appellant drew our atten¬ 
tion to the wordings of the answer 
of the Full Bench to the first question, 
viz.: 

Order 9 does not apply to such proceeding?! 
under O. 21, Rr. 97 or 100, Civil P. C., as do not 
also fall within S. 47 of the Code.” 

We were referred to the decisions in 
Subbiah Naicker v. Ramanathan Chettiar 
(2), Chidamltaram Chetti v. Theivanai 
Ammal (3), Kali Shettathi v. Shama lion 
(4), Kajuluri Saumi v. Soortjanarayana 
Razu (5), Kaleakkal v. Palani Koundan 

(6) , Narayana Chettiar v. Muthu Chettiar 

(7) and V. Ramaraghaua Reddi v. Rajah 
of Venkatagiri (8) among others. We 
have not thought it necessary to refer 
in detail to the various other decisions 
that were cited to us in support of the 
contentions raised by the respective 
parties, as most of them have been re¬ 
ferred to either in Subbiah Naicker v. 
Ramanathan Chettiar (2) or Kaliakhal 
v. Palani Koundan (6). The question 
relates to a matter of practice of fre¬ 
quent occurrence, and as there should 
not be any doubt on such an important 
matter, we think that the following 
question should be referred to the deci¬ 
sion of a Full Bench: 

“ Whether O. 9, R. 13, Sch. 1, Civil P. C.. 
applies to such execution proceedings under 
O. 21 as also fall within S. 47 of the Code.” 

This appeal coming on for hearing in 
pursuance of the aforesaid order of 
reference to a Full Bench, the Court ex¬ 
pressed the following 

Opinion 

Beasley, C. J. —The plaintiff obtained 
a decree for money against defendant 6. 
Defendant 6 died and his minor son was 
brought on record as his legal representa¬ 
tive as defendant 8. The decree-holder 
applied by B. A. No. 17 of 1929 for at¬ 
tachment of certain immovable proper¬ 
ties in the hands of defendant 8 and 
notice was ordered on him. When the 
petition came on for hearing on 29th 
January 1929, in the absence of dofen- 

(2) [1914] 37 Mad. 4G2=22 I. C. 899. 

(3) A. I. R. 1924 Mad. 1=74 I. C. 155=40 

Mad. 708. 

(4) [1917] 37 L. C. 229. 

(5) A. I. R. 1925 Mid. 12G=81 1. C. 841. 

(0) A. I. R. 1920 Mad. 412 = 92 I. 0. 5J3. 

(7) A. I. R. 1920 Mad. 930=97 I. C. 1008=50 
Mad. 07. 

(8) A. T. R. 1927 Mad 355=99 I. C. 954. . 
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dant 8 who did Dot appear, the 'learned 
Subordinate Judge ordered attachment 
of the immovable properties as prayed 
for by the decree-holder. Subsequently 
defendant 8 applied on 2nd February 
1029 under 0. 9, R. 13, Civil P. C. to 
set aside that order on the ground that 
his non-appearance on the 29th January 
was due to the late appearance of his 
vakil. He alleged that his vakil had 
only been a minute late in appearing 
before the Court and that orders were 
passed by the learned Subordinate Judge 
a minute before the said vakil came to 
Court. The decree-holder contended that 


the petition was not maintainable under 
any of the provisions of the ^Code. 
The learned Subordinate Judge dismis¬ 
sed defendant 8’s application holding 
that 0. 9 of the Code was inapplicable 
to execution proceedings. From that 
order of the learned Subordinate Judge 
an appeal was preferred to the High 
Court. That appeal was considered by 
a Bench and the following question has 
been referred by that Bench to the de¬ 
cision of this Full Bench, namely, 

“ whether O. 9, R. 13, Sch. 1,-Civil P. Cm ap¬ 
plies to such execution'proceedings under O. 21. 

as also fall within S. 47 of the Code. < 

In the order of reference certain cases 
have been referred to, the most # impor¬ 
tant of which are the decisions in 
Subbiah Naicker v. Ramanathan Chet, 
tiar (2) and Kaliakkal v. Palani Koun- 
dan (6). These two decisions are direc- 
Hv in conflict. In the former case it 
was held that 0.9, R. 13, Civil P. C.. 
applies to ex parte orders in execution, 
and unless they are set aside by applica¬ 
tion under O. 9, R. 13, or by appeal, they 
cannot be questioned in the further 
stages of execution proceedings. On 
p. 475 it is stated as follows: 

**• it is contended by the appellant’s learned 
vakil, Mr. L. S. Govindaraghava Ayyar, that 
O. 9, R- 13, Civil P. C., does not apply to ex 
parte orders passed in execution, but only to 
ex parte decrees in suits. We think that that 
argument cannot be accepted. Orders in exe¬ 
cution which come under S. 47, Civil P. C., 
are decrees as defined in S. 2 of the Code and 
hence ex parte orders passed in execution are 
ex parte decrees and O. 9, R. 13, provides 
generally for the sotting aside of ex parte decrees 
and not only for setting aside of those classes 
of ex parte decrees which are not also orders 
passod under S. 47 in execution proceedings. 
\Yo are fortified in this view by the decision 
in Krishna Chandra Pal v. Protap Chandra 

Pal (9)." 

The last mentioned decision is the 
(9) [1900] 3 0. L. J. 276. 


only decision upon this point which is 
in agreement with the decision in Sub¬ 
biah Naicker v. Ramanathan Chettiar 
(2). In Kaliakkal v. Palani Koundan 
(6), Devadoss and Waller, JJ., took the 
opposite view. Before us it was conten¬ 
ded that the ex parte order passed against 
defendant 8, attaching his property/was 
a decree within the provisions of S. 47 
of the Code, and that since it is a decree, 
and since 0. 9 provides for the setting 
aside of ex parte decrees, defendant 8’s 
petition was maintainable. We are 
invited to interpret 0. 9, R. 13, as ap¬ 
plying to all ex parte decrees whether 
in suits or in execution proceedings. 
On the other side it is contended that 
0. 9 does not apply to execution pro- 
ceedings at all and that the whole 
scheme of the order is to provide for 
procedure in suits. In the rules of 
that order the words “ summons,” 

“ defendant ” and “ suit ” are used all of 
which are inappropriate to execution 
proceedings and in Vamareddi Raghava 
Reddi v. Rajah of Venkatagiri (8); it was 
held that cases of dismissal for default 
of an execution petition are not within 
0. 9 at all. It is quite true that in a 
Full Bench decision of this Court, 
namely, Alagasundaram Pillai v. Pxchu- 
vier (1) in which was raised the question 
of the power of this Court to set aside an 
order of dismissal for default it is stated 
on p. 909 : 

“ It is not contested that O. 9 does not apply 
to proceedings in execution except such as in¬ 
volve the determination of any question under 
S. 47 in which case the orders thereon would 
amount to decrees,” 

and further on 

“ the orders passed in the proceedings would be 
decrees and O, 9 would apply.” 

It may be observed that these obser¬ 
vations are obiter and unnecessary for 
the decision of the questions referred ; 
and it is quite clear that this question 
was not at all argued before that Full 
Bench although such a position may 
have been stated by way of an example. 

It is beyond dispute that such an ex 
parte order as was passed in these execu¬ 
tion proceedings is a decree within the 
provisions of S. 47, but it does not follow 
that the provisions of 0. 9, R. 13, apply 
to such a decree. If O. 9, R. 13, applies 
only to suits, then the fact that such an 
ex parte order is a decree within the 
provisions of S. 47 is of no real assistance 
to the defendant. Sub-S. 2 of that sec- 
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tion enables the Court to treat a proceed¬ 
ing under the section as a suit or a suit as 
proceeding. The use of the word “treat” 
is an indication to us that the proceed- 
ings under that section are not suits. 
Moreover, when S. 2 (2) of the Code 
which defines “ decrees ” is referred to, 
it will be seen that it shall be “deemed” 
to include the determination of any 
question within S. 47. Here again the 
use of the word deemed ” is inconsis¬ 
tent with something that is actual or 
real. It is quite clear to us that O. 9 
does not apply to anything but suits and 
has no application to execution proceed¬ 
ings and that such an ex parte order 
whilst it is a dooree is not a decree in a 
suit. That the provisions of O. 9 were 
not meant to apply even to appeals is 
evident from the fact that the legislature 
has made similar rules for governing 
cases of non-appearance of parties in ap¬ 
peals, viz., Rr. 11, 17, 18, 19 and 21 of 
O. 41. It follows therefore that the 


answer to th^qae otie g ’- .rptoi fis 
must be in the negative. Although the 
facts of this-Tsnrst* do- not disclose that 
defendant 8 has suffered any real hard¬ 
ship, wo are of the opinion that many 
cases may occur in execution proceedings 
where to prevent a judgment-debtor or a 
decree-holder having an application or 
petition restored under O. 9, R. 13, may 
be a great hardship and immediate steps 
will be taken to frame a new rule making 
O. 9, applicable to such proceedings in 
execution. 

Ramesam, J. I have no alteration 
or addition to make. 


Reilly, J. —I agree. 

Anantakrishna Ayyer, J.— I agree. 
Sundaram Chetfcy, J.— I agree. 
P.R.S./p.N. Answered negatively. 
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6th January 1931^ against order of Dist, 
Judge, Chittoor, D/- 4th March 1926 in 
Appeal Suit No. 324 of 1923. 


(a) ^ Madras Eatates Land Act (1908), 
Ss. 151 and 189—Agriculture—Growing of 
timber and fuel trees is not agriculture. 

The growing of timber or fuel trees is not an 
agricultural purpose within the meaning of the 
Estates Land Act. [P 6G0 C 2] 

Even if a man holds raiyati land in an 
*' estate ” under the Act, he is not a raiyati, 
unless ho holds it for agricultural purposes 
and the jurisdiction of a civil Court to try a 
suit for his ejectment is not barred : A. I. Ii 
1931 Mad. 194 ; A. I. R. 1924 P. C. 247, and 
84 I. G. 780, Ref; 24 Mad. 421 and 38 Mad. 738, 
Dus. from [P 6G0 C 1] 

(b) Interpretation of Statutes—Meaning 

°f—Particular word, how to be determined 
stated. 

To use tho definition of a word in one Act 
and to apply it as tho definition of that word 
in another Act, especially when the second Act 
is in force in another country and uuder other 
conditions is a very dangerous course. That is 
a road which leads to many pitfalls. On the 
other hand to compare and contrast the defini¬ 
tions of the samo word in a number of Acts is 
often of tho greatest use in determining what 
is the meaning to bo attached to the word in 
ouo of those Acts. [p ggj q 2 j 

5. Srinivasa Ayyar —for Appellant. 

T. KumaraswamiaJi —for Respondents. 

Reilly, J.— In this case the plaintiff 
has sued to recover from the defendant 
about six acres of land in the village of 
Chinnamapet with damages. The plain¬ 
tiff granted a lease of the whole village 
of Chinnamapet to the defendant as an 
inamdar for eight years in 1911. After 
the expiry of that term the defendant 
surrendered the whole village to the 
plaintiff with the exception of the six 
acres with which we are now concerned. 
On these six acres during the period of 
his lease the defendant had himself 
planted casuarina trees, and he claimed 
the right to remain in possession of that 
area as an occupancy ryot. The Dis¬ 
trict Munsif of Sholinghur who heard 
the suit, found that the defendant was 
not a raiyat bub a trespasser and made a 
decree for the plaintiff for the recovery 
of possession with Rs. 20 as damages 
and subsequent mesne profits to be fixed 
later. Against that decree both the 
plaintiff and the defendant appealed to 
the District Judge, the plaintiff olaiming 
that, the damages awarded to him were 
insufficient and the defendant objecting 
to the whole decree. It has been found 
by the District Judge that the-village of 
Chinnamapet is an “ estate ” under the 
Madras Estates Land Act, and that find¬ 
ing has not been disputed before us. It 
is also not now disputed that the land 
upon which the defendant planted his 
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casuarina trees is raiyati land. The Dis¬ 
trict Judge found that the civil Court 
had no jurisdiction in this case and re¬ 
turned the plaint for presentation to a 
revenue Court. Against that order the 
plaintiff now appeals. 

The only contention which has been 
urged before us on his behalf is that the 
defendant, although he has been occupy¬ 
ing raiyati land in an .‘estate” under the 
Madras Estates Band Act, is not a raiyat 
because he has not held the land for the 
purpose of agriculture, and, that being 
so, the jurisdiction of the civil Court is 
not excluded. It is not suggested that 
the defendant holds his land for any other 
purpose than for his casuarina planta¬ 
tion, and, as was decided recently by 
my learned brother and Wallace, JJ, in 
Venugojmla Rice Mill v. Rajah of 
Piitapuram (l), even if a^ man holds 
jraiyati land in an * estate ’ under the 
Madras Estates Land Act, he is not a 
raiyati unless he holds it for agricultural 
purposes. The question we have to 
decide in this appeal is whether growing 
casuarina trees, that is trees for fuel, is 
an agricultural purpose so as to make 
the person who holds the land for that 
purpose a raiyati within the meaning of 
the Estates Land Act. It has been 
pointed out to us for the defendant that, 
after he had surrendered the rest of the 
village to the plaintiff, the plaintiff ac¬ 
cepted rent from him for the land on 
which these casuarina trees stand for 
one fasli and gave him a receipt, Ex. 1, 
which refers to “ payment of cist made 
by the ryot ” and that the plaintiff also 
sent him a notice, Ex. B, on the follow¬ 
ing day saying that he might retain the 
land up to the end of the following fasli 
and should then surrender it, incidentally 
mentioning that the defendant was 
cultivating it and had planted casuarina 
trees thereon. ” I do not think we can 
decide this question whether the growing 
of casuarina trees as fuel is an agricul¬ 
tural purpose, on the language used by 
the plaintiff either in Ex. 1 or in Ex B. 
It is a legal question whioh affects the 
jurisdiction of the oivil Courts, and that 
oan certainly not be determined by the 
language \vhich the plaintiff happens to 
have used in those documents. 

I agree with the remark of Shephard, J. 
in Mnrugesa Chetti v. ‘ Chinnathamhi 

"( 1 ) A. I. R. 1031 Mad. 191=128 I. C. 525= 
4 63 Mad. 367. 


Goundan (2), that a man who plants or 
maintains trees for firewood is not in 
ordinary parlance an agriculturist. If 
we take the strict meaning of “ agri¬ 
culture ” according to its derivation it 
means the cultivation of a field, the 
cultivation of an open space, as opposed 
to horticulture, the cultivation of a com¬ 
paratively small enclosed space. The 
cultivation cither of the field in agricul¬ 
ture or of the garden in horticulture 
cannot be confined, I think, to any 
particular product. With great respect, 
I do not agree with the opinion of 
Bhashyam Ayyangar, J. in Murugesa 
Chetti v. Chinnathambi Goundan (2), that 
agriculture implies production of things 
useful as food for man or beast or other 
products fit for human consumption by 
way of luxury. That appears to me to 
b'e too narrow an interpretation. Still 
less do I agree with the opinion ex¬ 
pressed by Sadasiva Ayyar, J., in Rajah 
of Venkatagiri v. Ayyappa Reddi (3), 
that agriculture is confined to the pro¬ 
duction of grain crops. I can see no 
reason why the cultivation in open 
space of such useful products as cotton, 
jute, flax and hemp should not be agri¬ 
culture. Indeed I think agriculture can¬ 
not be defined by the nature of the pro¬ 
ducts cultivated, but should be defined 
rather by circumstances in which the 
cultivation is carried on. In some oases 
it has been suggested that agriculture 
is confined ’ to tillage. I think it can 
easily be shown that agriculture was 
carried on in this world before ploughs 
were invented. 

In the present day in many placo3 
cultivation is done with spades and not 
with ploughs. But the planting of 
timber or firewood trees, which are to 
stand on the land for a considerable 
number of years forming plantations or 
* woods or forests, appears to me to be 
. opposed to the idea of agriculture, the 
cultivation of an open space. It is 
true that for the purpose of growing 
trees in a plantation it may be necessary 
first to prepare the land. Later on it 
may be necessary to protect and water 
the young plants. Still later it may 
be necessary to thin out the plantation. 
But, when the land is covered with 
trees whioh have to stand on it for a 
number of years, sometim es as long as 

(2) [1901] 24 Mad. 421."“ en _ 

(9) 1916] 33 Mad. 738=21 I. C. 532. 
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a century, during most of which period 
the land itself is untouched, to describe 
that as agriculture appears to mo in¬ 
appropriate. To my mind it is some¬ 
thing very different from the cultivation 
of a field or of an open space. It may 
be noticed that in Keslio Prasad Singh 
v. Sheo Pragash Ojen (4), their Lord- 
ships of the Privy Council approve of 
the opinion expressed by two learned 
Judges of the Allahabad High Court 
that land let for a grove was nob let 
for an agricultural purpose. It happened 
that the case then under consideration 
was one arising under the Agra Tenancy 
Act. But in that Act there is no defi¬ 
nition of “agriculture." Therefore both 
the learned Judges of the Allahabad 
High Court and their Lordships of the 
Privy Council were, we may take it, con¬ 
sidering what is the meaning of the 
word “ agriculture ” in its general sense, 
I may mention also that in Commissioner 
of Income tax, Madras v. Manai'cdan 
Tirumalyad (5), a Full Bench of this 
Court remarked that income from cutting 
timber was not agricultural incomo. 

But for our present purpose I do not 
think any discussion or investigation of 
the meaning of “ agriculture " in gene¬ 
ral conversation or as ordinarily used by 
educated men is sufficient. We are more 
interested in ascertaining in what sense 
the word is used in the Act with which 
we are particularly concerned, in this 
case the Madras Estates Land Act. It 
happens that there is no direct decision 
on the question whether the growing of 
timber and fuel trees is agriculture as 
“ agriculture " is used in that Act. There 
are two decisions of’this Court in regard 
to the moaning of “ agriculture " and 
“ agricultural purposes ” as used in the 
Transfer of Property Act, to which I 
may refer. In Pavadai Pathan v. Hama, 
sivami Chettij (6), Spencer and Rame- 
sam, JJ., held that a leaso of land for 
growing casuarina trees for fuel was a 
leaso for agricultural purposes within 
the meaning of S. 117, T. P. Act. If that 
could be applied to the present case, it 
would decide the matter in favour of the 
defendant. Spencer, J., went so far in 
that ca s e as t o say that agriculture in- 

(4) A. I. R. 1924 P.0. 247=82 iTc.'9G2= 
61 I. A. 881 =4G All. 831 (P. C.) 

(6) A. I. R. 1930 Mad. 764=126 I. C. 59G= 
14 Mad. 21 (P. B.). 

(6) A. I. R. 1922 Mad. 351=70 I. C. 657=45 
Mad. 710. 


eludes horticulture, arboriculture and 
sylviculture. If I may say so with great 
respect that appears to me to be using 
the word “ agriculture "in a very loose 
way. It ignores the first two syllables 
of that word. It appears to me to be the 
result rather of stretching than of defin¬ 
ing the word. Ramesam, J., also agreed 
that the growing of timber trees would be 
included in agriculture. But again with 
the very greatest respect perhaps I may 
point out that his view of the matter ap¬ 
pears to have been affected by the defi¬ 
nition of “agriculture” in three modern 
English Acts. 

To use the definition of a word in one 
Act and to apply it as the definition of 
that word in another Act, especially 
when the second Act is in force in an¬ 
other country and under other conditions 
appears to me to be a very dangerous 
course. That is a road which, I think 
it is well known, leads to many pitfalls. 
On the other hand to compare and con¬ 
trast the definitions of the same woid in 
a number of Acts is often of the greatest 
use in determining what is the meaning 
to be attached to ihe word in one of 
those Acts. However, so far as ike 
Transfer of Property Act is concerned, 
it must be remembered that in Deuaruj i 
Naicken v. Ammani Animal (7) another 
Bench of this Court, Seshagiri Ayyar and 
Kumaraswami Sastriar, JJ., held that a 
lease for planting casuarina trees is not 
a lease for agricultural purposes within 
the meaning of that Act. That shows 
that even in regard to the Transfer of 
Proporty Act the question is not a very 
easy one to decide. But what we are 
concerned herewith is, not the Transfer 
of Property Act, but the Madras Estates 
Land Act; and, as I think it cannot be 
denied that in different Acts “ agricul¬ 
ture ’’ is used with varying contents and 
as ordinary educated people use “ agri¬ 
culture ” in different senses, the only 
safe course for us is to try by examining 
the Madras Estates Land Act itself to 
ascertain in what sense that word has 
been used in that Act. 

There appear to mo to be several indi¬ 
cations in the Madras Estates Land Act 
that the growing of timber and fuel trees 
was not regarded by the legislature 
whon making that act as an agriculture 
purpose. Wo have first the definition of 
the word “ ag riculture ” in that Act ; 

(7) [1916J 34 I. C. 539. 
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agriculture ” with its grammatical 
variations and cognate expressions shall 
include horticulture." Now as I have 
mentioned according to its derivation 
agriculture does not include horticulture; 
hut the framers of this Act have said that 
for the purpose of the Act agriculture 
shall include horticulture. They have 
chosen to extend the meaning of the 
word in that direction. But what is even 
of more interest to us is to notice that 
they have not chosen to extend the 
meaning ol the word in any other direc¬ 
tion. When we find that the essential, 
literal meaning of a word is deliberately 
extended by the framers of an Act for 
the purpose of that Act in one direction 
but not in any other, surely that is a 
clear indication that they wished to ex¬ 
clude any possibility of the word being 
extended by interpretation in any other 
direction. As I have mentioned Spen¬ 
cer, J., thought that the word “ agricul¬ 
ture ” might include among other things 
horticulture; but no one, so far as I am 
aware, has ever suggested that horticul¬ 
ture can include sylviculture and arbo¬ 
riculture in the sense of growing a large 
plantation or wood of timber or fuel 
trees. That definition of “agriculture” in 
the Act appears to me to ' be a very 
strong indication that the growing of 
timber or fuel trees is not an agricultu¬ 
ral purpose within the meaning of the 
Madias Estates Land Act. 

Then if wo look at the definition of 
‘‘ improvement ” i.n the Act we find that 
improvement” means with reference to 
a ryot’s holding 

“ any work which materially adds to the value 
of the holding, which is suitable to the holding 
and consistent with the character thereof.” 

We must remember that the holdings 
referred to are agricultural holdings and 
their character is agricultural. That 
definition goes on to say that " improve¬ 
ment” shall include (subject to the words 
I have quoted) certain specified things, 
and among them is the planting of fruit 
trees and fruit gardens. But under S. 14 
of the Act that kind of improvement 
may not be made by one class of ryots, 
non-occupancy rycts, without the per¬ 
mission of the landholder. How could 
the planting of fruit trees have been 
provided for specially as an improvement 
and have been made subject to that res¬ 
triction if the planting ol trees generally 
waB an agricultural purpose, which 
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might be carried out by an ordinary ag¬ 
riculturist ? 

Then we have S. 12 of the Act. In 
that it is provided among other things 
that 

“ subject to any rights which by custom or by 
contract in writing executed by any ryot before 
the passing of this Act are reserved to the land¬ 
holder every occupancy ryot shall have the 

right.in the case of trees which after 

the passing of this Act may be planted by the 
ryot or which may naturally grow upon the 

holding.to use, enjoy and cut them 

notwithstanding any contract or custom to tho 
contrary.” 

If the growing of trees was an ordi¬ 
nary agricultural purpose, why should it 
be necessary to provide that the ryot 
shall have the right to use, enjoy and 
cut down trees planted by him on his 
own holding ? That too is an indication, 

I think, that the growing of trees is not 
regarded as an agricultural purpose in 
this Act. But I must mention in con¬ 
nexion with that argument that some 
weight should be attached to the con¬ 
tention urged by Mr. Kumaraswamiah 
for the defendant that S. 12 was intro¬ 
duced into the Act for historical reasons, 
because there had been .certain disputes 
between landholders and their tenants 
about the right of the tenants to make 
use of trees on their holdings. That may 
detract a little from the use which we 
should otherwise make of tho words in 
the section I have mentioned; and the 
last words of the section show that spe¬ 
cial protection of tenants in this respect 
was thought necessary. 

Then later in tho Act we have the 
provision in S. 77 and the following sec¬ 
tions that, if a ryot does not pay the rent 
due on his holding in time, the land¬ 
holder among his remedies has tho right 
to distrain growing crops of the ryot. 
That is a very useful weapon for the land¬ 
holder and one of which he makes fre¬ 
quent use. But if a ryot in the ordinary 
course of agriculture can plant timber 
trees which will not be worth anything 
for a considerable number of years, so 
far as such a ryot is concerned, the 
landholder’s power of distress will often 
be illusory. That is perhaps another 
minor indication that the framers of the 
Act did not regard the growing of timber 
and fuel trees in large plantations as an 
ordinary agricultural purpose of a ryot. 

Then again there is the provision in 
S. 151 of the Act that a landholder may 
institute a suit before the Collector to 
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eject an occupancy ryot from bis holding 
on th3 ground that the ryot has mate¬ 
rially impaired the value of the holding 
for agricultural purposes and rendered 
it substantially unfit for such purposes. 
I take it that “ agricultural purposes ” 
in that section means agricultural pur¬ 
poses generally. It cannot be doubted 
that, if a ryot grew on his holding a 
large plantation of timber trees and cut 
them down when they matured, the 
stumps and roots in the land would ren¬ 
der it entirely unsuitable for ordinary 
agricultural purposes until they had been 
removed, which could often be done only 
at very great expense. It is no answer, 
I think, to that argument to say that, 
if the growing of trees is an agri¬ 
cultural purpose, the land may still be 
suitable for growing trees in the spaces 
between the trees already cut down. I 
think the meaning of the section is that 
the landholder can eject a ryot who 
makes his holding unfit for agricultural 
purposes generally, not unfit for all agri¬ 
cultural purposes except one, even if the 
growing of timber were an agricultural 
purpose. Such a heavy penalty could 
hardly have been provided if the grow¬ 
ing of timber trees were an agricultural 
purpose at all. With this provision 
S. 11 of the Act may be compared. 

There are five indications I find in the 
Act that “ agriculture ” was not 'meant 
by the framers of the Act to include 
the growing of plantations of timber 
or fuel trees. Mr. Ivumaraswamiah has 
drawn our attention to S. 26 of the 
Act. There wo find mention of a raiyat 
accepting a patta with a rent lower 
than the lawful rate previously payable 
on the .land on condition that he 
plants trees. Mr. Ivumaraswamiah has 
urged that the use of-the word “ raiyat ” 
and the use of the word “ rent ” in that 
section indicate that the ryot, who by 
definition must be a person holding land 
for the purpose of agriculture, may 
plant trees and pay rent -for them 
under the Act as .an agricultural pur- 
pose. Possibly the use of these two 
words raiyat " and “ rent » in that 
section may lend a little colour to the 
defendant’s contention in this case. But 
I think, if we examine the section, wo 
shall see that very, little can bo made 
of that. The section, so far as the 
planting of trees is concerned, is aimed 
at providing that a raiyat, who holds, 


or would ordinarily hold, land for agri¬ 
cultural purposes, may hold the land at 
a lower rate if he carries out the very 
useful purpose of planting some trees 
upon it and that, so long as he carries 
out that purpose and fulfils that con¬ 
dition, his rent shall not be enhanced. 
I do not think we can use the provision 
intended to secure reduction of rent to 
a raiyat who plants trees on his holding 
as showing that the planting of trees is an 
ordinary agricultural operation. Indeed, 
if the planting of trees was an ordinary 
agricultural operation of a raiyat, why 
should he be allowed a favourable rent 
when he did it? If the section is ex¬ 
amined a3 a whole, I do not think it 
throws any doubt upon the view that 
the framers of the Act did not include 
in agriculture the planting of timber or 
fuel trees. 

In my opinion therefore the defendant, 
though he holds raiyati land in an “estate” 
under the Madras Estates Land Act, is 
not a raiyat, because ho holds it for some 
purpose other than agriculture within 
the moaning of “agriculture” as used 
in the Act. That being so, in my opin¬ 
ion the learned District Judge was 
mistaken in supposing that the jurisdic¬ 
tion of the civil Court was excluded in 
this case, and his -order returning the 
plaint should be set aside. 

As I have said, the plaintiff appealed 
against the award of damages, main¬ 
taining that he was entitled to some¬ 
thing more. But Mr. Srinivasa Ayyar 
has informed us that, after the weary 
course this lengthy litigation has run, 
he does not wish to proceed with that 
appeal any further. So far as the defen¬ 
dant is concerned, although the learned 
Distriot Judge found in his favour, that 
the suit should have been brought in a 
revenue Court, he dealt with the other 
aspects of the case, and it ‘is unneces¬ 
sary to send the defendant’s appeal back 
to the District Court for further hearing. 

In my opinion the present appeal 
should be allowed with costs and the 
decree of the District Munsif restored. 
In the District Court each party should 
bear his own costs. 

Anantakrishna Ayyar, J. —I agree. 

The plaintiff filed the original suit to 
recover possession of six acres of land 
which he described in para. 6 of the 
plaint as poramboke land of the village 
of Chinnamapot. He also claimed dam- 
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ages from the defendant. The village 
of Chinnamapet belongs to the plaintiff. 
In L91L the plaintiff had granted, in 
favour of the defendant, an ijara to be 
in force for a term of eight years: Ex. A. 
Under that document, the defendant was 
practically to represent the plaintiff in 
respect of the plaintiff’s rights in that 
village during the eight years, and this 
defendant was authorized under that 
document to grant pattas to raiyats and 
to do all other things that would have 
to be done by the plaintiff but for the 
ijara. After the expiry of the period, 
the defendant surrendered possession to 
the plaintiff of all that he got under the 
ijara, but as regards the suit lands the 
defendant had planted casuarina trees 
thereon and consequently he did not 
surrender the same to the plaintiff. 
The present suit was accordingly brought 
to recover possession of the suit lands 
with damages. The defendant’s- plea 
was that the village was an estate with¬ 
in the meaning of the Madras Estates 
Land Act, that the suit lands constitu¬ 
ted raiyati lands, that the defendant was 
a raiyat, and that therefore the civil 
Court had no jurisdiction to entertain 
the suit; and he urged that the plain¬ 
tiff should have sought whatever reme¬ 
dies he was entitled to in the revenue 
Court. The District Munsif of Sho- 
linghur framed issue 1 in the following 
terms: 

“Is the defendant a trespasser as stated by 
plaintiff, or is ho a raiyat as alleged by him?’ 

Issue 3 was raised as to 

whether the District Munsif s Court had juris¬ 
diction to try the suit.” 

The learned Distriot Munsif came to 
the conclusion that the land was used 
by the defendant for rearing oasuarina 
trees, and that the land which must be 
taken to have been let out for such a 
purpose could not be said to be let “ for 
agricultural purposes ” within the mean¬ 
ing of the Estates - Land Act. He ac¬ 
cordingly held that the oivil Court had 
jurisdiction to entertain the suit and 
that the defendant was not entitled any 
longer to remain in possession of the 
land. He decreed the plaintiff's suit for 
possession of land, and awarded Rs. 20 
damages, and also mesne profits after 
date of suit. Both parties preferred 
appeals to the Distriot Court the plaih- 
fciff claiming a larger amount as for 
damages, and the defendant objecting to 
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the decree in ejectment passed by the 
trial Court. The learned District Judge, 
after remand found, as I understand his 
judgment, that the defendant should be 
taken to have been bolding this land 
for rearing casuarina trees. The ques¬ 
tion was therefore raised before the 
learned District Judge whether tbe let¬ 
ting of land for such a purpose would be 
letting lands “ for agricultural pur- 
posses ” within’.the meaning of the 
Madras Estates Land Act. He came to 
the conclusion that it-was, and accor¬ 
dingly reversed the decision of the 
trial Court and directed tho return of 
the plaint for presentation to the proper 
Court, holding that only revenue Courts 
have jurisdiction in the matter. The 
plaintiff has preferred the present Civil 
Miscellaneous Appeal against the order 
passed by the learned District Judge. 

For tbe purpose of disposing of this 
appeal it is necessary only to consider 
the question whether assuming the land 
to be raiyati land, the defendant holds 
th9 land for "purposes of agriculture.” 
As was hold in Venugopala Rice Mill v. 
Rajah of Pittapuram (i), if by agreement 
between the parties, a raiyati land is no 
longer held tor agricultural purposes but 
is held for non-agricultural purposes 
then, the jurisdiction of the civil Court 
to decide the rights of the parties thereto 
would not be ousted by the Estates Land 
Act. Therefore the argument in second 
appeal really centred on the question 
whether letting “land for rearing casua¬ 
rina trees” is letting it “for agricultural 
purposes." This leads naturally to the 
discussion as to what exactly is the 
meaning to be attached to the expression 
“agricultural purposes” occurring in the 
Act. Our attention was drawn to vari¬ 
ous definitions of the term “agriculture” 
which learned Judges have given on 
various occasions. In Murugesa Chetti 
v. Ghinnathambi Goundan (2) Shephard 
and Bhashyam Ayyangar, JJ„ had to 
decide the question whether the lease of 
land for the cultivation of betel is an 
agricultural lease. The question arose 
in connexion with S. 17, Registration 
Aot, and S. 117, T. P. Act. The learned 
Judges held that it was ; but in discus¬ 
sing the question, Bhashyam Ayyan¬ 
gar, J., at p. 425 defined “agriculture 

in the following terms : 

41 Agriculture as distinguished from horticul¬ 
ture includes not only all field cultivation b> 
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tillage but also all garden cultivation for purposes 
chiefly of procuring vegetables or fruits as food 
for man or beast and other products fit for 
human consumption by way of luxury, if not 
as an article of diet. ” 

The learned Judge fchue practically 
limited the application of the word "agii- 
culture” to the procuring of vegetables 
and fruits which are useful as food for 
man or beast and other products fit for 
human consumption by way of luxury if 
nob as an article of diet. Shephard, J., 
who agreed that the lease of land for 
the cultivation of betel is an agricultural 
lease was evidently not prepared to ac¬ 
cept the definition of the word, “agricu- 
ture” given by Bhashyarn Ayyangar, J. 
The learned Judge says that neither the 
man who planted fruit trees or bushes in 
an enclosed space, nor still less one who 
planted and maintained trees for fire¬ 
wood or other such purpose, could be 
called an “agriculturist.” The term 
“agriculture” however is capable of being 
applied to tillage of the soil in the widest 
sense. The learned Judge considered 
the context in which the expression "agri¬ 
cultural purpose” occurred in the Trans¬ 
fer of Property Aot, and came to the 
conclusion that a lease of land for culti¬ 
vating betel was an agricultural lease. 
The learned Judge also took occasion to 
say that the view expressed by him in 
an earlier case : Kunhayen Haji v. 
Mayan (8), that a lease of coffee garden 
was not an agricultural lease, was-not 
one to which he was inclined to adhere, 
after hearing further arguments upon 
the question. In Emperor v. Alexander 
Allan (9) Davies and Moore, JJ., referred 
to various dictionaries as to the defini¬ 
tion of the word “agriculture.” They 
referred to the Oxford Dictionary by 
Dr. Murray, and held in connexion with 
a case arising under the Madras District 
Municipalities Act, that lands let for 
pasture for cattle were lands lot for 
agricultural purposes, in the absence of 
a definition of the word “agriculture ’ 
in that Act. Sadasiva Ayyar, J., had 
occasion to consider the definition of 
agriculture” in two cases : Rajah of 
Venkatagiri v. Ayyappa Reddi (3) and 
Seshayya v. Rajah of Pittapur (10). 

°f Venkatagiri v. Ayyappa 
Reddi (3) the question that had to be 
consider ed was whethe r land leased for 

(8) [1804] 17 Mad. 9S=4 M. L. J. 21. 

(0) [1002] 25 Mad. 627=12 M. L. J. 393. 

(10) [1916] 34 I. C. 730. 


pasture for cattle was land let for "agri¬ 
cultural purpoi.es” within the moaning of 
the Madras Estates Land Act. In deci¬ 
ding the question in the negative the 
learned Judge observed at p. 741 as 
follows : 


“ The ordinary meaning of “agriculture” is 
the raising of annual or periodical grain crops 
through the operation of ploughing, sowing, 
etc. ” 


He reiterated the same definition in 
the later case in Seshayya v. Rajah of 
Pittapur (10). In Maharaja of Venkata¬ 
giri v. Rami Reddi (li) Sir John Wallis, 
C. J., and Phillips, J., had to consider 
the same question as regards lands let 
for pasture. These learned Judges agreed 
with the decision in the prior case in 
Rajah of Venkatagiri v. Ayyappa Reddi 
(3) and observed that lands held for pur¬ 
poses of pasture only could not be said 
to be held for purposes of agriculture 
within the meaning of the Madras Es¬ 
tates Land Act. Now, as regards the 
actual decision in those cases, I do not 
think that any doubt could be enter¬ 
tained. The Madras Estates Land Act 
itself contains indications with reference 
to pasture lands for the decision of such 
a question. In S. 3, Cl. 11, when defin¬ 
ing "rent” as whatever is lawfully pay¬ 
able in money or in kind, etc., for the 
use of land for the purpose of “agricul¬ 
ture,” the legislature thought it proper 
to include within that term and for the 
purpose of the Act, "sums payable by a 
rayot as such on account of pasturage 
fees and fishery rent.” The learned 
Judges who had to deal with this ques¬ 
tion naturally laid emphasis on this 
Cl. 11, S. 3, and (if one may say so res¬ 
pectfully), properly came to the conclu¬ 
sion that, so far as the Madras Estates 
Land Act is concerned, land let for pas¬ 
ture could not be said to be land let for 
"agriculture,” as otherwise there was no 
necessity for "including” in sub-Cl. (b), 
S. 3, Cl, 11 sums payable on account of 
pasture as “rent.” There are other in¬ 
dications also in the Act which would go 
to support the above decisions, which it 
is not necessary for me to mention here. 
Speaking with all respect, ib seems to 
me that the definition of the word “agri¬ 
culture” in Murugesa Chetli v. Chinna- 
thamhi Goundan is') by Sir V. Bhashyarn 
Ayyangar and by Sadasiva Ayyar, .T., 
in Rajah of Venkatagiri v. Ayyappa 


(11) [1916] 31 I. C. 607. 
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Reddi (3) and Seshayya v. Rajah of 
Pittapur (10) could not be accepted for 
all purposes without qualification. If 
we look into the recognized dictionaries 
as to the meaning of the word “agricul¬ 
ture.” all that we find is that “agricul¬ 
ture” means “field cultivation,” and 
'cultivation” is said to bo “tillage or 
breaking up the soil.” 

There is nothing in the definition 
of “agriculture,” given in the dictiona¬ 
ries, which I have been able to con¬ 
sult, which restricts its application to 
cases of production of those things 
only which are fit for human con¬ 
sumption for man or beast as described 
by Bhashyam Ayyangar, J. Ncr do 
I find anything which restricts its mean¬ 
ing to the raising of “grain crops'* as 
mentioned by Sadasiva Ayyar, J. When 
this question came later on for discus¬ 
sion before this Court in Pavadai Pathan 
v. Ramaswami Chetti (6) Spencer and 
Ramesam, JJ., found themselves un¬ 
able to agree with the definitions given 
by Bhashyam Ayyangar and Sadasiva 
Ayyar, JJ. I am not now however con¬ 
cerned with the definition given by the 
learned Judges in the case in Pavadai 
Pathan v. Ramasivami Chetti (6). In 
this connexion, reference may be made 
to a discussion of this question of “agri¬ 
culture” and “husbandry” generally in 
Duncan Keirin v. Thomas Gillespie { 12). 
However general definitions given in 
dictionaries would be of use only when 
there is nothing to the contrary in 
the context of any particular provision 
of law which the Courts have to con¬ 
strue. Pronouncements by Courts on 
other provisions of other Acts, however 
usoful, would not be decisive as autho¬ 
rity when we have to construe the 
provisions of quite a different Act. In 
several of the English statutes, viz. 
Agricultural Holdings Act, Agricultural 
Ratos Act, and other similar Acts, the 
legislature has chosen to enlarge the 
meaning of the term “agriculture,” as it 
thought fit, for the purpose of those Acts. 

It is therefore I think, not of real use to 
go to those definitions when we have to 
construe an Indian Act quite different. 
Our attention was drawn to a case in 
Kajumal v Salig Ram (13) where the 
Privy Council held that lands let out for 

12) [1917] 7 Tax Casos 473. 

18) A. I. R. 1921 P. C. 1=79 I. 0. 910=51 I. A. 

11=5 Lah. 50. 
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cultivation of tea are lands let for agri¬ 
culture. Similarly, there are oases which 
show that lands let for producing indigo 
are also lands let for cultivation pur¬ 
poses. The Privy Council in Kesho Pro- 
sad Singh v. Sheo Pragesh Ojah (4) held, 
with reference to the Agra Tenancy Act, 
in which I understand there is no special 
definition of the word “agriculture,” that 
rearing a grove was not one connected 
with agriculture : see also Eedayat Ali 
v. Kalanand Singh (14). 

As already remarked, one has really 
to fall back on the provisions of and ,the 
indications contained in the particular 
Act which one had to construe in dis¬ 
posing of cases like the one before us. 

I find that the definition of the word 
“agriculture” in S. 3 (l), Madras Estates 
Land Act; specifically makes it include 
“horticulture.” This, I think, is a matter 
of very great importance and help in 
deciding the point before us. If the 
legislature wanted the Courts to under¬ 
stand by the word “agriculture” what is 
generally supposed to come under its 
significance in its widest sense, then its 
express statement that “agriculture” 
in its grammatical sense shall “include 
horticulture” is meaningless, if we accept 
the view of the learned advocate for 
the respondent. If “agriculture,” ac¬ 
cording to this contention, includes 
“horticulture,” and possibly, also others, 
one cannot give effect to the inclusion 
of these words specifically in S. 3 (l) of 
the Act. There is the legal maxim— 
expressio unis exclusio alteris —that is, 
“the specific inclusion of one necessarily 
implies the exclusion of others;” so that, 
in the absence of any other indication 
afforded by the Aot, this one circum¬ 
stance is, I think, of so great significance 
that the contention of the learned 
advocate for the respondent on this 
point could not, in the circumstances, 
be upheld. But are there any further 
indications in the Act ? 

Now the definition of the word “im¬ 
provement” in S. 3, 01. 4, sub-Cl. (f), 
refers to the planting of “fruit trees and 
fruit gardens.” If agriculture includes 
the planting of fruit trees and fruit 
gardens, the definition of “improvement” 
mentioned above is meaningless. If 
one is however at liberty (I have my 
doubts whether one is) to look into 
other Acts passed by the Ma dras Legis - 
(11) [1913] 20 I. C. 332. 
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lature, one may refer to S. 4, Malabar 
Compensation for Tenants Improve¬ 
ments Act, 1 of 1900—where the word 
improvement” is made to include other 
things also, namely, ‘‘timber trees and 
other useful trees;” and in the recently 
enacted Madras Malabar Tenancy Act, 
14 of 1930, the definition of the word 
“improvement” given in the Compensa¬ 
tion Act, 1 of 1900, is taken to be the 
definition for the purpose of the new 
Act also. Again, while the planting of 
l’ruit trees and fruit gardens is included 
in the term improvements” we have 
not got anything to indicate that the 
planting of trees as such (irrespectively 
of fruit bearing) should be considered 
to be an “improvement.” S 12 of the 
Act, as I read it, is strongly against the 
argument of the learned advocate for 


the respondent. It speaks of trees 
planted by the raiyat after the passing of 
the Act and enacts that the raiyat is 
entitled to the same. If a raiyat entitled 
to use the land for agricultural purposes 
would be entitled to plant trees as 
coming within the operation of agri¬ 
culture as contended for by the learned 
advocate for the respondent, then a 
specific provision to this offect in S. 12, 
is, I think, not likely to have been made, 
there being no necessity for the same 
in that view. I am not able to agree 
with the explanation offered by the 
learned advocate for the respondent, 
namely, that it was ex abundanti 
cautela that such a provision was made. 
From what I am able to see, the first 
portion of S. 12 would be enough to 
achieve the object, and therefore I think 
that; the indication afforded by S. 12 
is also against the view contended for 
by the learned advocate for the respon¬ 
dent. Again, in S. 6, Cl. 4, I find the 
expression “agricultural crops.” I do not 
find the expression “agricultural grain 
crops. ^Therefore to restrict the mean- 
ing ot" agriculture” to the raising of 
grain crops, as was evidently sought 
to be done by Sadasiva Ayyar J. is, I 
tlnnk (speaking with all I0 8peet) agamst 
the indioation afforded by the Act, so 
far as I oan gather, from the reference 
to agricultural crops in S. 6, sub-Cl 4 
It cannot be said that the idea of a 
forest was not present to the mind 
of the draftsman of the Act, for T find 

^ W ?S. d f . used in S. 6 of the 

Act. lithe legislature meant that the 


term “agriculture” should also include 
‘ forestry” or “rearing of trees,” it seams 
to me that it would have expressly said 
so, when it expressly included “horti¬ 
culture” within tho purview of the word 
agriculture” for the purposes of this 
Act. I do not propose to attempt a 
positive definition of the word “agri¬ 
culture.” It is enough for tho disposal 
of this case to say that letting lands 
for rearing casuarina trees does not 
come within the scope of “agriculture/’ 
as the term is used in the Madras' 
Estates Land Act. As I said, it is not 
safe co draw any sort of conclusive in¬ 
ference from the meaning of the word 
agriculture used in one Act, when we 
have to construe another Act; but, so 
far as they go. the observations in 
Commissioner of Income-tax, Madras v. 
Manavedrn Tirumalpad (5) (at p. 267 
of 51 Mad.) a case that arose under the 
Income-tax Act—soeuis to support the 
contention of tho appellant in the present 
case. 

The question there was whether, under 
the Income-tax Act, amounts received 
from the sale of timber t.ees were income 
liable to income-tax assessment. The 
Court observed at p. 267 as follows: 

‘‘Of coarse wo are uuable to distinguish bet¬ 
ween income derived from the sale of paddy 
which is grown on the land and tho income 
derived from tho sale of timber cut in a forest. 
But the profits earned from the sale of paddy 
would bo assessable to income-tax but ior the 
special exemption given to that income in tho 
luoorne-tvx Act by reason of its being “agricul¬ 
tural incomo. ’ There is no such exemption in 
the case of income derived from the sale of 
timber.” 

Therefore when there was no definition 
of the word “agriculture,” the Court 
held that planting trees on lanc^ could 
nob be said to be operation by way of 
agriculture. In the case before us, we 
have got this extra indication, as I said, 
viz., the legislature has specifically said 
in so many words that “agriculture 
includos horticulture.” That being so, 
it seems to me that it would not in this 
Aco include other operations which in 
tho widest sense of the term might 
otherwise be taken to corno under the 
same. The question whether the rais¬ 
ing of casuarina trees is using lands for 
agricultural purposes came up for deci¬ 
sion before this Court, though not in 
connexion with tho Madras Estates 
Land Act. In Devaraja Naicken v. 
Ammani Animal (7), Seshagiri Ayyar and 
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Kurnaraswami Sastri, JJ., bad to consider 
that question in connexion with the 
Transfer of Property Act and the Regis¬ 
tration Act. The learned Judges held that 
a lease for planting casuarina trees is 
not one for an agricultural purpose. The 
learned Judges expressed concurrence 
with the opinion of Shephard, J., in the 
case in Muriujesa Chetti v. Chinnatliamli 

Gowidan (2) and they also remarked that 
"Mr. Ramachnndra Ayyar has rightly conceded 
that in the face of that ruling he cannot suc¬ 
cessfully contend that tho lease is one for 
agricultural purposes.'’ 

This case is to some extent an autho¬ 
rity in favour of the view I have ex¬ 
pressed. But in Pavadai Pa than v. 
Ramaswami Chetti/ (6), Spencer and 
Ramesam, JJ., had to consider practically 
the same question, and, as I said, that 
case also was not one that arose under 
the Madras Estates Land Act, but under 
the Transfer of Property Act and the 
Registration Act. The learned Judges 
were of opinion that the decision in 
Dcvaraja Naicken v. Amman/ Ammal (7) 
was based upon admission of counsel, 
and they were accordingly not prepared 
to accept the same as binding. The case 
before us is not under the general law, 
or under an Act which does rot describe 
the term “agriculture.” That being so, 

I do not think that the decision in 
Pavadi Pa than v. Ramaswa m i Chetti ((>), 
concludes this case. I have already re¬ 
marked that the learned Judges in the 
case in Pavadai Pa than v. Ramaswami 
Chetti (6) referred to the definition of the 
term “agriculture” given in some English 
statutes. All learned Judges are agreed 
that the word has to be construed with 
reference to the context, and > for reasons 
I have already given, it seems to me that 
tho indications given not only by the 
definition (rather description) of the word 
“agriculture,” but by the other provisions 
of the Madras Estates Land Act, to 
which my learned brother has elabo¬ 
rately referred, lead ns to the conclusion 
that the contention of the learned 
advocate for tho respondent should not 
bo upheld by us. There is a decision 
in Vcllayappa Chetti v. Subramaniam 
Chet Liar (15) where Devadoss and Wal¬ 
lace, JJ., had to consider the question 
whether cocoanut trees would be im¬ 
provements” within the meaning of the 
Madro.s Estates Land Act. The learned 
(16)A. i7 h. 1927 Mad. 137=99 I. 0.559=50 
Mad. *182. 


Judges held that they were not improve¬ 
ments, though they held so with groat 
hesitation. That exact question is not be¬ 
fore us. The question before us is with 
reference to casuarina trees. I gather 
that it takes about eight or ten years 
for casuarina trees to mature, that the 
fruits of these trees (nor the trees) are 
not fib for consumption either by man 
or beast, that they are used for firewood 
purposes, and that, after they are cut, 
the stumps remaining on the ground 
would seriously impede cultivation unless 
great expense is incurred in removing 
tho same. There is also the idea of 
periodically raising crops, anc preparing 
tho land, though it need not necessarily 
be at tho end of every year, and of care 
and supervision involved in operations 
relating to agriculture; and, from what 
I am able to gather, the planting of 
casuarina trees in no way conforms to 
these ideas. For the foregoing reasons, 

I am of opinion that this appeal should he 
allowed and that the District Munsifs 
decree should be restored. I also agree 
in the order as to costs proposed by my 
learned brother. 

P.R.S./K.N. Appeal allowed . 
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Wallace and Stone, JJ. 
Srinivasa Ayyar and another Appel¬ 


lants. 


v. 


Ammani Ammal —Respondent. 

Appeal No. 412 of 1929, Decided on 
i4th February 1931, from decree of 
Dist. Judge, East Tanjore, in Original 
Suit No. 14 of 1929. o , 

(a) Hindu Law—Maintenance—Suit for— 
loint member* need not file separate suit to 
ecover from widow funds from which she is 
o be paid maintenance. 

Whether a widow holds a joint property on 
he date of the suit or whether she has diesi- 
ated it before the suit, it is not ( necessary for 
he other joiut members to take recourse to a 
eparate suit to recover from her the funds 
rom which she is to bo paid the maintenance 
iter on. [f 5 ^70 C 1} 

ift (b) Hindu Law—Maintenance — Widow 
-Suit for maintenance — Her claim must 
irst be satisfied out of joint family property 
l her possession—When it is not sufficient 
aen she can claim maintenance from other 
>int -family property — Principle applies 
rhen she has no such property in her hand 
ut when she ought to have—When property 
issipated unascertainable suit must be dis- 
lissed—When traceable -in hands of third 
ersons no charge can be imposed unless 
bey are made parties to suit—It makes no 
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difference whether property is held in lieu of 
maintenance or not. 

When a widow claiming maintenance is in 
possession of the joint family property when 
she files her suit, it is the duty of the Court to 
compel her to satisfy her demand, so far as it 
can bo satisfied, first out of the property in her 
hands beforo sho can come upon it in the hands 
of the joint family. The correct decree in such 
a case is not to dismiss the suit but to direct 
the maiuteuanco primarily be, quantum valeat 
a charge upon the family property in her hands. 
When the property in her hands is not sufficient 
and sho must therefore live on the capital, sho 
will be entitled to come again for maintenance 
when that has been exhausted provided she has 
spent it with reasonable care and caution on the 
proper purpose, namely, her maintenance. The 
principle applies when sho does not have tho 
joint family property in her bauds on tho date 
of the suit but when she ought to have, 5. e. t 
when sho 'has dissipated the property. When 
the dissipated property is unascertainable there 
is no alternative but to dismiss her suit ; but 
when the property is traceable in hands ol' third 
persons, no charge can bo imposed unless the 
third persons are made parties to tho suit. 
Whon they are not made parties tho suit must 
bo dismissed. It makes no difference to this 
general statement of principle whether tho joint 
family property was held ex consensu in lieu of 
maintenance or not. [p 070 G 2] 

T. M. Krishnaswami Iyer and R. Vis- 
zvanatha Ayyar and S. Thyagaraja Iyer 
— for Appellants. 

V. V. Sriniwasa Ayyangar and K. 
Venkataraman - for Respondent. 

Wallace, J.—This appeal is against the 
decision of the District Judge of East 
Tanjore in a maintenance suit by a 
widow against her son, defendant 1, and 
grandson, defendant 2. The suit was for 
arrears of past maintenance, for a 
declaration of the amount of future 
maintenance and to make the defendants 
liable to pay certain other sums de¬ 
manded by the plaintiff. The lower 
Court refused the prayer for past main- 
• tenance and declared that the plaintiff 
was entitled to Rs. 500 a year .for future 
maintenance, and to two sums of Rs. 400 
for vratams and Rs. 500 for pilgrimage 
and that the defendants “do pay” these 
amounts. Defendants appeal. The 
plaintiff has not filed any memorandum 
of cross-objections or cross-appeal against 
the disallowance of past maintenance, 
oi the rate of future maintenance, or the 
cash allowances. 

Tho case before us turns on the 
general question how far, if at all, a 
\v idow can .sue for maintenance whon 
she has or ought to have in her hands 
sufficient joint family property .from 
which to maintain herself. It has * been 
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found by tho lower Court and has not 
been attacked here, that tho plaintiff, 
who was for a long time managing tho 
joint family property during and after 
the minority of her son, defendant, l, 
had in her hands in 1910, about Rs. 8,000 
worth of joint family property. The 
lower Court has also found that sho had 
by the date of the suit spent all that 
money, hut if plaintiff is to be believed, 
sh3 spent a major portion of it on pur¬ 
poses which would not be binding on the 
joint family. These are the essential 
facts on which the case has to be con¬ 
sidered. On the legal inference from 
these facts each side takes up an extreme 
position. The plaintiff maintains that 
the fact that she had or has or ought to 
have joint family property in her hands 
is no legal har to her right to mainten¬ 
ance, and that, if the defendants have 
any subsisting legal right to recover 
from her joint family property, they can 
only enforco that right hv a separate 
suit. The defendants contend that the 
fact that she has or ought to have in her 
possession joint family property is a 
sufficient bar to her suit, whatever the 
amount of that joint family property 
may be, and that she cannot be allowed 
to sue until she has restored to the joint 
family so muoh of its property as she 
has or ought to have in her possession, 
the joint family property itself being the 
source from which her maintenance has 
to he met. 

The plaintiff’s claim seems to us un¬ 
tenable in the form advanced. The 
simplest way to demonstrate that is to 
take an extreme case where tho widow 
suing the joint family for maintenance 
has the whole of the joirt family pro¬ 
perty in her hands. Such maintenance 
is primarily a charge on the estate and 
in tho case put is therefore primarily 
a charge on the joint family property 
•in the widow’s own hands. The plain¬ 
tiff’s contention is that even so sho is 
entitled to a decree for maintenance 
against the joint family members which 
would have to he a personal decree as 
the joint family ex hypothesi has no 
joint family property out of which the 
claim could he met. Wo are clear that 
the Court would be stultifying itself by 
giving her a decree for maintenance in 
such circumstances, unless the decree 
made it clear that tho maintenance pay. 
ment was to come out of the joint family 
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property in her hands, and no personal 
decree against the joint family members 
was given. Next let ns assume a case in 
which she has herself dissipated the 
whole of the joint family funds. Here 
again a Court could not give her a perso¬ 
nal decree against the joint family mem¬ 
bers for maintenance amount which 
ought primarily to be met from the 
funds which she had already enjoyed to 
the full herself. Even if when the suit 
started she had joint family property in 
her hands, she could defeat it by getting 
rid of it while the suit was going on. A 
notice to her of demand to return the 
joint family property in her hands would 
simply be a warning to her to get rid of 
it as soon as possible, and since such 
conduct would not ex hypothesi in any 
way prejudice her right to maintenance, 
she would obviously do so. As we have 
said, whether she holds joint family pro¬ 
perty on the date of the maintenance 
suit or whether she had dissipated it 
before suit, a Court would be stultifying 
itself by driving the joint family mem¬ 
bers to a separate suit to recover from 
her to-day funds from which she is to be 
paid her m&intenanoe tomorrow. We 
therefore cannot accept the plaintiff’s 
extreme position, for which indeed no 
authority is quoted before us. 

The defendant’s extreme position is in 
part supported by two reported rulings of 
the Bombay High Court, Dattatraya v. 
Rulcmabai (l), and Bai Kanku v. Bai 
Parvati (2), referred to in the former 
case. These rulings -set out this princi¬ 
ple: that where a widow suing for main¬ 
tenance has, at the time the suit was 
brought, sufficient joint family funds to 
provide her with maintenance at the 
'rate decreed, she has no.oause of action 
'and her suit must be dismissed. The 
defendant’s contention, however, goes 
further, and is that, so long as the 
widow has or ought to have any joint, 
family property in her hands, she can¬ 
not, unless and until she restore it to 
the joint family, sue for maintenance. 
For this extreme position the defendants 
quote a ruling of the Punjab Chief Court 
in Bhcigwan Kuar v. Harnam Kuar (3). 

In order to set out what appears to us 
ito be the oorreot position, we shall take 
Ifirst the case where it is pr oved t hat 

“(T) [1909] 83 Bom. 50=1 1.0. 466. 

(2) 11890] P. J. 400. 

(8) [1916] 20 1.0. 480. 


the plaintiff is in possession of joint, 
family property when she files her suit, 
that is, she herself is in possession of 
part of the very estate out of which her 
claim is to be met. In such a case it 
seems to us that it is the duty of the 
Court to compel her to satisfy her de¬ 
mand, so far as it can be satisfied, first 
out of the property in her hands before 
she can come upon the rest of it in the 
hands of the joint family. This is the 
principle of the Bombay cases, but we 
think that the more correct decree Id 
such a case is not to dismiss the suit but 
to direct that the maintenance primarily 
be, quantum valeat, a charge on the joint 
family property in her hands. If the 
income from that is or ought to be suffi¬ 
cient to give her a return equal to the 
maintenance amount, she is not entitled 
to any further relief’ unless unforeseen 
circumstances beyond her control put 
that property out of her possession. If 
the property in her hands is not sufficient 
and she must therefore live upon the 
capital, she will be entitled to come again 
for maintenance when that has been 
exhausted, provided she has spent it with 
reasonable care and caution on the pro¬ 
per purpose, namely, her maintenance. 

Does the same principle apply when 
she doo3 not have joint family property 
in her hands on the date of suit, but 
when she ought to have? It seems to us 
that it must. Otherwise she has a 
direct incentive to dissipate the joint 
family property in order to prepare the 
way for her suit, a direct motive for 
dissipating the whole or part of the very 
fund out of which she is entitled to be 
maintained, and the Court would not 
support a plaintiff who comes into Court 
to olaim from others what she has her- 
self assisted in putting beyond their 
reach. Two classes of suoh cases would 
occur; first, when the property dissipated 
is unascertainable, or untraceable; and 
secondly, when it is known and ascer¬ 
tained and is in the bands of third 
parties. In the former case there seems 
no alternative but to dismiss the plain¬ 
tiff’s suit, since a oharge cannot be im¬ 
posed on unascertained or untraceable 
property; in the latter case also no charge 
can be imposed unless the third parties 
are made parties to the suit, and, when 
they are not, the proper deoree again 
will be to dismiss the suit. It makes no 
difference to this general statement of 
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principle whether the joint family pro- 
perty was held ex consensu in lieu of 
maintenance or not. The plaintiff, we 
may point out, has in this very case 
accepted this general principle by not 
appealing against the disallowance of 
past maintenance, for that disallowance 
was on the very ground that she had 
joint family property out of which she 
had maintained or ought to have main¬ 
tained herself in the past. 

To apply these principles to the pre¬ 
sent case, the lower Court has found 
that in 1910 the plaintiff had Rs. 8,000 
of joint family property. This amount 
at a reasonable rate of interest,say 7 1/2 
per cent a rate at which she bas in fact 
lent out other moneys (see Ex. l.a)* 
would give an income of Rs. 600 a year, 
which is considerably more than the rate 
of maintenance awarded by the lower 
Court. Prima facie then she is not en¬ 
titled to hold the joint family legally 
liable for her maintenance. She con¬ 
tests this position on two grounds; first, 
that that Rs. 8,000 ceased, in 1911, by 
virtue of a compromise in a suit O S 
No. 69 of 1911, to be joint famil’y pro¬ 
perty at all, secondly, that she has spent 
part, if not most, of it on legitimate joint 
family purposes. As to point 1 it is 
necessary to set out shortly the history 
of O. S. No. 69 of 1911. In O. S. No. 23 
of 1910, on the file of the Sub Court, 
Mayavaram, defendant 1, her son, got a 
decree, Ex. VUI-b dated 30th September 
1911, against her setting aside as fraudu¬ 
lent a maintenance document, Ex 9 
dated 20th October 1909, and declaring 
that be is entitled to recover from her 
whatever she had collected .under Ex. 4 
a promissory note for Rs. 10,000 dated 
31st October 1908, and whatever was 
still due under it from the promisor, the 
latter amount to be determined in a 
separate suit. That suit was O. S. No. 
69 of 1911 and was by defendant 1 
against the promisor under Ex. IV and the 
present plaintiff. Ex. Vll.a an extract 
from the suit register, shows that that 

r U nn,f WaS M as adjusted out of 

Court. Neither .the judgment nor the 

dtoree in that suit has been filed. They 

appear to bo not available TUn 

8,000 which the pulntiff’is no e w R rn 0 d S 

to have been in possession of is the 
amount recovered by her under Ex I V 
I .8 contended that, since defendant I’s 
claim against the plaintiff for the sum 
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recovered by her under Ex. IV was finally 
settled by adjustment, it is not open to 
the defendants now to contend that they 
can recover it from the plaintiff as a 
kind of set-off to her claim for rnainten- 
nance. Now in the first place the plea 
of this adjustment as a legal bar to the 
defendant’s contention that the plaintiff 
has or ought to have Rs. 8,000 joint 
family property in her hands was not 
only not taken in the lower Court, but 
is entirely contrary to the plaintiff’s 
oase there, for there she denied all know¬ 
ledge of this suit whatever. On her 
case therefore apparently -she had so 

little interest in the result of the suit 

that she knew nothing about it. Her 
present contention, if allowed, also will 
have an obvious repercussion on other 
parties and the question would arise 
whether the adjustment binds defen¬ 
dant 2, who says ho partitioned from 
his father on 19th December 1910 before 
the date of this adjustment; • such ques¬ 
tions have never been put in issue or 
contested. 

The case which the defendants were 
called upon to meet in the lower 
Court was that the Rs. 8,000 was 
joint family property in her hands 
except a sum of Rs. 3,000 which was the 
proceeds of the sale of the plaintiff’s 
daughter’s jewels, and the only point at 
issue there was whether this Rs. 3,000 
leally was plaintiff s daughter's private 
property or part of the joint family pro¬ 
perty. The deoision -was that the whole 
Rs. 8,000 was joint family money in the 
plaintiff s hands, and that was the ground 
on which .the lower Court disallowed 
past maintenance, a decision which the 
plaintiff has accepted. We are of opin¬ 
ion therefore that it is not open to the 
plaintiff to abandon here entirely her 
position in the lower Court and con¬ 
tend that the Rs. 8,000 ceased by 
virtue of the adjustment in O. S. No. 69 
of 1911 to be joint family property in 
her hands. Each side has given oral evi¬ 
dence about this adjustment, plaintiff 
denying all knowledge whatever about 
the suit and defendant 1, saying that she 
took the Rs. 8000 in lieu of maintenance. 
Neither of these two witnesses is reliable, 
but on this part of the case we need say 
no more than that, if the retention of 
Rs. 8,000 by the plaintiff had no relation 
whatever to her maintenance, it is extra¬ 
ordinary that for 18 years she had never 
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attempted to come down on the joint 
family for her maintenance, and that she 
does so at the very moment when on her 
plea that Rs. 8,000 has come to an end. 
The contention put forward in her plaint 
that she had to borrow money for her 
maintenance she contradicted in her evi¬ 
dence. It may also be pointed out that 
even on her own case she did not realize 
the whole Rs. 8,000 before the date of 
the adjustment in O. S. 69 of 19LI, since 
Rs. 3.000 she lent under Ex. 1-A she says 
she got after the death of her daughter’s 
husband. That must be in 1913. The 
question for decision on this part of the 
case is not whether this joint family 
property can now be recovered for the 
joint family by a suit against the plain, 
tiff, but whether the plaintiff was holding 
in her hands joint family property. 
Plaintiff’s case in the lower Court was 
that she was, and we have no doubt that 
she was, to the extent of Rs. 8,000. 

The second point then is whether she 
has made out her plea that it was spent 
for purposes binding on the joint family. 
The District Judge seems to think it 
enough if the plaintiff proves that she 
had spent it, irrespective of whether the 
purpose of the expenditure was binding 
on the joint family or not, and that the 
onus of proving what the plaintiff did 
with it lies on the defendant. This is 
obviously wrong. The plaintiff alone 
knows what she did with the money and 
must give some account. Even on the 
view he took the District Judge has not 
been able to account for the whole sum 
and has to fall back upon vague state¬ 
ments that the plaintiff must have spent 
for ceremonies or for maintenance. One 
item which he allows to her credit is the 
costs of the suit which defendant 1, on 
behalf of the joint family, had to file 
against her to get rid of the fraudulent 
maintenance deed, Ex. 9. Obviously 
these costs camnot be jusifiahly debited 
to the joint family account. Most of the 
purposes for which the plaintiff says she 
spent the Rs. 8,000 are not binding on 
the joint family and it is not contested 
here that they are. The only expendi¬ 
ture which was ostensibly for joint 
family purposes was Rs. 1,000 to repair 
the family house in which the plaintiff 
resides and Rs. 150 to construct a well 
there. Even here we have only the 
plaintiff’s word, and that is far from 
reliable, as to the amount spent, although 


the defendants on the other hand might 
have called evidence to show that tnat 
amount had not been so spent. But even 
if we allow that cut of the Rs. 8,000 held 
by her Rs. 1,150 was spent on legitimate 
purposes binding on the joint family, she 
ought still to have a capital sum of 
Rs. 6,850 in her hands, whioh at 7-1/2 per 
cent will give an income of about Rs. 513 
a year, more than the Rs. 500 considered 
by the lower Court to be a proper rate 
of maintenance. It appears clear there¬ 
fore that the plaintiff has had or ought 
still to have in her hands a sufficient 
portion of joint family property to give 
her the lower Court’s rate of mainten¬ 
ance, and even if she has dissipated it, 
that does not, for the reasons we have 
already given, afford her a legal claim on 
the balance of joint family property in 
the hands of the defendants. As the 
amount which ought to be with .her 
available for her maintenance has, on 
her own showing, been mostly dissipated 
to third parties and is not now with her 
and therefore cannot bo made in this suit 
the subject of a charge, we have no 
alternative but to dismiss her suit. 

As to the amount decreed by the lower 
Court, namely Rs. 500, it is unnecessary 
to discuss here, but we are inclined to 
regard it as decidedly generous. We 
must however express our surprise that 
the lower Court was able to fix on such 
a figure without discussing the income 
of the joint family or recording any 
finding thereon. 

As to the claim for vratams and pilgrim¬ 
age, as we have held that plaintiff 
ought to have had with her sufficient 
funds to meet this extra expenditure also, 
wo are not prepared to uphold this claim. 
We therefore reverse the decree of the 
lower Court and dismiss the plaintiff s 

suit with costs here and below. 

™ a /n Suit dismissed. 
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ClJRGENVEN AND COHNISH, ,JJ. 

Ramaswami Ghettiar and others —Ap¬ 
pellants. 

v. 

Official Assignee of Madras —Respon¬ 
dent. 

Original Suit Appeals Nos. 7 and 11 of 
1931, Decided on 18th February 1931, 
from judgment of Waller, J.; D/- 26th 
January 1931. 
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Presidency Towns Insolvency Act (1909), 
S. 58 (2)—Title disputed—Insolvency Court 
can authorize Official Assignee to take 
charge of property. 

The insolvency Court, in a case where the 
title of the insolvent to certain property is 
disputed, can authorize the Official Assignee to 
take charge of that property pending settlement 
of the dispute : 86 Cal. 718, Rol. on. [P 673 C 2] 

V. V. Sri7iivasa Iyengar for N. T. 
Shamanna and T. li. Srinivasa Iyengar 
—for Appellants. 

M. Subbaraya Ayyar —for Respondent. 

Curgenven, J. —These two appeals 
arise out of two applications by the Offi¬ 
cial Assignee of Madras for tho delivery 
to him of certain property alleged to be¬ 
long to a firm known as the T. S. N. 
Firm, which was adjudicated insolvent 
on 10th March 1930 by the High Court 
of Rangoon in I. C. No. 14 of 1930. The 
applications recite that that High Court 
sent a copy of the order of adjudication 
to this Court, and requested that, under 
S. 176, Presidency Towns Insolvency 
Act read with S. 77, Provincial Insol¬ 
vency Act, the Official Assignee of Mad¬ 
ras should be' directed to act as auxi¬ 
liary to the Official Assignee of Rangoon 
in respect of the properties within the 
jurisdiction of this Court. This direction 
being given, the Official Assignee sent a 
representative to Tirupapuliyur to take 
possession of certain properties believed 
to belong to the insolvent firm, but the 
representative was met by a refusal to 
deliver on the ground that the properties 
were trust properties, the income of which 
was dedicated to charitable purposes. 
The Official Assignee accordingly took 
out applications before our learned 
brother Waller, J., sitting in insolvency, 
calling upon certain members of the 
firm and their agents to show cause why 
they should not deliver possession. It 
is stated, and I think it must on the 
materials before us be conceded, that 
the respondents to these notices were 
not afforded sufficient opportunity to ap¬ 
pear before the Court and show cause 
in accordance with the terms of the sum¬ 
monses issued to them. The Judge’s 
summonses appear to have issued on 16th 
January, orders in terms of the applica¬ 
tions were passed on 26th and the ap¬ 
pellants here have given reasons, which 
it is not possible at present to dispute, 
why they were unable to get their case 
ready in the interval. So far as appears 
■from the record therefore the - Official 
1931 M/85 & 86 


Assignee’s prayers for orders directing 
the insolvents and their agents to deli¬ 
ver possession were granted ex parte, 
upon the representations which his ap¬ 
plications contained. This is as much 
as I can infer from the learned Judge’s 
orders, which give no reasons for the 
summary character of the orders passed. 
The question now raised before us is 
whether the Court had jurisdiction under 
the terms of the Presidency Towns In¬ 
solvency Act to pass such orders. 

This raises the general question whe-l 
ther the insolvency Court, in a case 
where the title of the insolvent to cer¬ 
tain property is disputed, can authorize 
the Official Assignee to take charge of 
that property pending settlement of the 
dispute; because I conclude that it was: 
only to that length that the learned 
Judge's orders were intended to go, and 
that it was not his intention to deprive 
the respondents to the applications of 
further opportunity to contest either the 
jurisdiction of the Court to make the 
orders, or the liability of the property to 
form the subject matter of them. Under 
sub-S. (2), S. 58, Presidency Towns In¬ 
solvency Act: 

“The Official Assignee shall, in relation to, 
and for the purpose of acquiring or retaining 
possession of, the property of the insolvent, be 
in the same position as if ho were a receiver of 
the property appointed under tho Civil Proce¬ 
dure Code, and the Court may, on his applica¬ 
tion, enforce such acquisition or retention 
accordingly.” 

Now it is indisputable that under the 
terms of O. 40, R. 1, Civil P. C., it is 
perfectly open to a Court to oommit 
property of which the title is in dispute 
into the hands of a receiver, pending 
settlement of that dispute. In fact, no 
receiver pendente lite could be appointed 
if it were first necessary to determine 
the ownership of the property. It seems 
further evident that this principle must 
extend, subject to sub-S. (2), R. 1, O. 40, 
to cases where, as here, one of the 
parties alleges that the property is hold 
under a paramount title. This point has, 

I think, been correctly dealt with in 
Hudso?i v. Morgan (l). The circum¬ 
stances of that case were of a more ex¬ 
treme kind than we have here, because 
there a stranger to the litigation set up 
a paramount title, whereas here it ig 
the insolvents themselves (and their 
age nts) wh o claim title, though in a 
(1) [1909J 36 Gal. 713=1 I. C. 336. 
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capacity different from that in which 
they were adjudicated. 

“If this,” the learned Judges say “were 
the true rule of law, the action' of the 
Court might be paralyzed by the groundless as¬ 
sertion of an entirely unfounded claim. But 
as was pointed out by this Court in the case of 
Budh Siwjh Dudhuria v. Niradliaran Roy ( 2), 
“it is an elenjentary principle that when the 
jurisdiction of a Court to take cognizance of a 
matter brought before it is disputed, the Court 
must adjudicate upon the question. The jurisdic¬ 
tion of the Court is ousted, not by the mere as¬ 
sertion of the existence of the circumstances 
under which thi Court loses its jurisdiction, but 
by proof of their actual existence.” 

No doubt, the question of jurisdiction 
must be judicially investigated,' but the 
view that the Court must stay its hands 
upon the mere assertion of a paramount 
title cannot be supported. I cannot 
therefore accede to the appellant’s con¬ 
tention that the learned Judge had no 
power to pass his orders, not only until 
they had had an opportunity of repre¬ 
senting their case, but until the Court, 
had adjudicated upon such questions of 
jurisdiction and title as they thought fit 
to raise. 

There remains the question whether 
we should interfere with the discretion¬ 
ary power exercised by the insolvency 
Court. I think that, in view of the al¬ 
legations contained in the Official As¬ 
signee’s reports, there are no sufficient 
grounds at this stage to take this course. 
On the broad facts alleged, and without 
prejudging the issues, I am not prepared 
to say that the order was wrong. As 
however the title of the Official Assignee 
is likely to be contested, I think that, 
until due opportunity for such contest 
has been given, he should not hold them 
as would an interim receiver, without 
disposing either of the properties them¬ 
selves or their proceeds. The appeals 
are dismissed. The Official Assignee will 
get his costs out of the estate and the 
appellants will bear their own. 

Cornish, J. —I agree. If the property 
is held by the insolvents on trust for 
charity it will not be property of the in¬ 
solvent which vests in the Official As¬ 
signee, and the Court would not be com¬ 
petent to order delivery of it to the Of¬ 
ficial Assignee. But it appears from the 
Official Assignee’s report that the only 
ground for supposing the property to be 
trust property is the statement by an 
agent of the insolvents that the property 

(2) [1Q0G] 2 C. L. J. 431. 


is "earmarked for charities,” whatever 
they may mean. The insolvents them¬ 
selves, who reside without the jurisdic¬ 
tion of the Court, have declined, in spite 
of several letters from the Official As¬ 
signee, to give him any information or 
assistance in discovering the true char¬ 
acter of the property. On the other 
hand the enquiries made by the Official 
Assignee show that these properties 
stand in the names of the insolvents 
personally in the municipal registers. 
This is not of course conclusive that the 
insolvents are not trustees of the pro¬ 
perty. But ostensibly the property is 
the property of the insolvents, and in 
the circumstances this would justify the 
order of the Court under S. 58 (2), Presi¬ 
dency Towns Insolvency Act, for the de¬ 
livery of the properties to the Official. 
Assignee. The order however will not 
preclude the insolvents from showing to 
the satisfaction either of the Official 
Assignee or of the Court that they hav& 
no more than the legal interest of trus¬ 
tees in the properties. 

P.R.S./b.V. Appeals dismissed. 
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Ramesam, J. 

(Gunnam) Gangaraju — Defendant— 
Appellant. 

v. 

(Arimilli) Satyanarayana and others 
—Plaintiffs—Respondents. 

Second Appeal No. 1979 of 1927, Deci¬ 
ded on 21st January 1931, from decree of 
Sub-Judge, Cocanada, in Appeal Suit No. 
110 of 1925. 

# Minor—Minor unrepresented in suit 
Decree against him is nullity—Proper person 
not appointed guardian — Decree whether 
nullity depends on whether minor has been 
prejudiced by such irregularity—Civil P. C. 

(1908), O. 32, R. 3. . . . , . 

Where in a suit no guardian is appointed for 

a minor, or where a disqualified person is ap¬ 
pointed as guardian, the result is as if the 
minor is not represented and the decree must 
be regarded as a nullity; where a guardian, and 
that & qualified person is appointed, but where 
there is some irregularity in the proceedings, or 
whether on account of the fraud of the oppo¬ 
site party, appointment of one person is ob¬ 
tained instead of another who would have con- 
Jucted the case better on behalf of the minor, 
the decree is not a nullity. One has to see 
whether the irregularity has prejudiced the 
minor. It may be that in spite of the. irregu¬ 
larity or fraud the result is the same as if be 
aas been most efficiently represented. If so, 
;he Court would not set aside the decree. Eat 
f the Court finds that the irregularity or fraud 
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has prejudiced tho minor the Court will give 
appropriate relief: (Case Law discussed.) 

[P 677 C 2] 

G. Lakshmanna —for Appellant. 

P, Satyanarayana — for Respondents. 

Judgment. —The facts of this second 
appeal may be stated as follows: 

Tho plaintiff’s father Subbarayudu 
died before 1911 leaving three sons and 
a widow. The eldest son, defendant 1, 
was adopted by him. After adoption he 
had natural-born sons, the plaintiff and 
defendant 2. His widow is defendant 3. 
After the father’s-death, the two elder 
sons, namely, defendants 1 and 2, were 
managing the property, and in the course 
of their management they had incurred 
considerable debts. In connexion with 
such debts suits had been filed against 
them and defendant 3 and decrees ob¬ 
tained. It is now necessary to mention 
only two such suits. One is Small Cause 
Suit No. 1055 of 1919 on the file of the 
Subordinate Court of Cocanada. The 
decree in it is Ex. 4. It was obtained 
on three promissory notes, Exs. 4-C and 
4-D of 1917 and Ex. 4-E of 1918. The 
other papers in connexion with that suit 
are filed as Exs. 4 series and D series. 
Another such decree was obtained in S. 
C. S. No. 1292 of 1919 on the file of the 
Sub-Court, Cocanada on a promissory note 
Ex. 3-1 of 1918, which itself was in rene¬ 
wal of another promissory note, Ex. 3-M. 
The other papers connected with that 
suit are filed as Ex. 3 series and C series. 
The first decree was transferred to the 
District Munsif’s Court, Cocanada for 
execution and certain properties belong¬ 
ing to the three brothers were sold by 
Ex. 1. Ex. 2 is the delivery receipt to 
the purchaser. Out of the sale proceeds 
both the decrees were apparently paid 
off. The present suit was filed on 10th 
September 1921. It purports to be a suit 
for partition of the family properties 
against the two elder brothers. The 
mother was made defendant 3. Defen¬ 
dants 4, 5 and 6 are creditors of the 
family. . Defendant 7 is the tenant of 
the family lands. Defendant 8 was the 
purchaser in execution of S. C. S. No. 
1055 of 1919 and he was added as a sup. 
plernental defendant in 1924. The plaint 
denies defendant l’s adoption. Ifc also 
alleges that defendants 1 and 2 were 
making alienations which were not bind¬ 
ing on the plaintiff and prays for parti¬ 
tion of the family properties. The Dis¬ 


trict Munsif gave plaintiff a decree. He 
declared that the decrees in the two 
Small Causesuitsalready mentioned and 
the sale in execution were not binding 
on the plaintiff. There was an appeal 
by defendants 5, G and 8. The appeal 
was dismissed by the Subordinate Judge. 
The present second appeal is filed by de¬ 
fendant 8 only. In this second appeal 
we are concerned only with the pur¬ 
chase by -him in execution of the Small 
Cause decree. Both the lower Courts find 
that the Small Cause decrees were ob¬ 
tained by tho fraud of the plaintiffs in 
those suits namely, the 'present defen¬ 
dants 5 and G. Those suits were filed 
against the three brothers. The pre¬ 
sent plaintiff being a minor, defen¬ 
dant 1, the eldest brother, was ori¬ 
ginally proposed as Lhis guardia nd 
litem. He refused to be guardian and 
alleged that the minor was under the 
protection of his mother. The plain¬ 
tiffs then proposed that the mother 
should be appointed as guardian. The 
mother appeared in Court and filed 
counterpetitions, Exs. C-4 and *D-5, in 
which she stated that the minor was not 
under her protection but under the pro¬ 
tection of her daughter Rathamma re¬ 
siding at Bhimavaram and that tho said 
Rathamma should be appointed guar¬ 
dian of the minor. Tho plaintiff there¬ 
upon filed another petition in which he 
merely stated that the mother refused 
to receive notice saying that she would 
not act as guardian and that the sum¬ 
mons was returned. He made no men¬ 
tion of the fact that according to the 
mother the minor was under the protec¬ 
tion of his sister and that the sister was 
to be appointed as guardian. This fact 
was suppressed in his petition. The 
result was that the Subordinate Judge 
appointed a clerk as Court guardian. 
The written statement filed by the 
Court guardian and the judgments in 
the suits are not now available, though 
all the rest of the record has now been 
exhibited. When I called for them I 
got a report that they were destroyed. 
The Subordinate Judge says : 

“The plaintiff obtained the appointment of the 
Court guardian on false allegations that there 
was no near relation of the minor who could 
Ecrveas his guardian.” 

This statement is strictly incorrect. 
The District Munsif says that the Court 
guardian 
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properly attested and duly stamped. All that 
the vakil did iu those suit's was simply to put 
the plaintiffs in proof of their claim.” 

I do not know how the District Mun- 
sif got this information. Perhaps, he 
looked into the original judgments and 
written statements which were then not 
destroyed. As I have already stated, 
both the District Munsif and the Sub¬ 
ordinate Judge held that the decrees 
were not binding on the plaintiff on the 
ground that he was not properly repre¬ 
sented. The Subordinate Judge relies 
on the decision in Ririchand v. Manak - 
kal Raman Somayaj ipad (l). They also 
find that defendants 1 and 2 were living 
a life of reckless extravagance and both 
of them, or at least defendant 2 was ad¬ 
dicted to women and drink. 

It is now clear that the object of the 
present suit is really to get rid of the 
decrees obtained against the family so 
far as the plaintiff is concerned, that the 
partition is merely an incidental relief 
and that in fact the plaintiff seeks to 
set aside the decrees under the guise of 
a suit lor partition. In this suit the 
plaintiff ‘appears by his sister as his 
next friend. Issue 1 is whether de¬ 
fendant 1 is the adopted son of Subba- 
rayudu. This was, of course, found in 
favour of defendant 1 against the plain¬ 
tiff. This rather suggests that there 
was only a show of quarrel between the 
plaintiff and defendant 1 and that de¬ 
fendants 1 and 2 are really helping the 
plaintiff. But it is not possible to be 
very positive about the fact. The ques¬ 
tion now arises whether the former de¬ 
crees should be regarded as nullities. 


Between the years 1911 and 1918 they 
executed several documents—promissory 
notes or mortgages—for debts contrac¬ 
ted by them. In 1911 they executed 
Ex. X a mortgage, and Ex. X-b, a pro¬ 
missory note; in 1912 Ex. X-A, a pro- 
missory note, and Ex. IX-A a mortgage 
bond; in 1919 Ex. VII a promissory note 
in 1914 another promissory note Ex. VIII 
in 1915, a mortgage Ex. VI and a promis¬ 
sory note, Ex. Ill-m; in 1916 a promis¬ 
sory note, Ex. IV-e in 1917, a mortgage, 
Ex. XII, and promissory notes Exs. IV-c, 
IV-d and XIII and in 1918, a promis¬ 
sory note Ex. IIf-1 in renewal of 
Ex. Ill-m. 

It is not likely that the brothers who 
were guilty of such extravagance would 
raise proper pleas on behalf of their 
minor brother or can conduct the case 
properly on his behalf. It was impos¬ 
sible that they could plead their own 
extravagance and immorality. Defen¬ 
dant 1 therefore rightly refused to act 
as guardian in those suits. But the 
same cannot be said of the mother’s re¬ 
fusal to act as guardian. The mother 
represented the plaintiff as guardian in 
the promissory note Ex. III-m,and when 
it was renewed by Ex. III-l, it was ex¬ 
ecuted by defendants 1 and 2 only. Any¬ 
how if she was to conduct the defence 
properly, she will have to plead extra¬ 
vagance on the part of her other son 
and the adopted son. So she tried to 
shift the burden on to her daughter. I 
do not think that it would have made 
much difference whether the mother 
or the daughter represented the minor 
in those suits. But one thing is clear. 


When defendant 1 refused to be guar- It is only a member of the family who 
dian and when the mother also refused knew the course of extravagance of the 
to be guardian in those suits, one may two elder brothers that can adduce evi- 
fairly infer that they were not aoting dence of it and can effectively establish 
bona fide and that their object was to it in a Court of law. It is impossible 
protract the litigation and to throw as • for a olerk to adduce evidence of all 
many difficulties as they could in the these matters. The result was that 
way of the plaintiffs in those suits—a none of these documents or debts con- 
common triok with which we are too traoted by the brothers was exhibited 
familiar in this country. But though in those suits. The olerk did all that he 
we cannot sympathize with these tac- could to defend the case. The witnes¬ 
ses of defendants 1 and 2, this ought ses for the plaintiffs were cross-examined 
not to make us blind to the faot that at great length. This of course did not 
the plaintiff, a minor, ought not to suffer avail. Under these circumstances, it 
on acoount of these tactics. The faot oannot be said that, when the plaintiffs 
remains that his elder brothers, defen- in those suits omitted to mention the 
dants 1 and 2, entered upon a career of sister who was suggested as guardian by 
extravagance after th eir father’s death, the mother and obtained the appoint- 
(1) A. I. R. 1923 M<\d. 653=74 I. C. 809. ment of a Court guardian, it was al- 
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together without a motive or that they 
were acting entirely bona fide. In 
Maruthamalai v. Palani Goundan (2) 
the plaintiff suggested the head clerk as 
guardian, though he knew that there 
was the maternal grandfather who was 
a person fit and willing to act as guar¬ 
dian for the minor. 


The learned Judges, Sundara Ayyar 
and Sadasiva Ayyar, JJ., found that the 
statement of the plaintiff in that case 
could not be regarded as deliberately 
false and it amounted to no more than a 
statement that in his view there was no 
one who was fit and proper to be ap¬ 
pointed. To this extent, no doubt the 
facts of the present case seem to be 
similar to the facts in that decision, and 
Mr. Lakshmanna, who appeared for the 
appellant, contended that that decision 
ought to be applied here. But it must 
be remembered that in that case the 
other defendant was the father, and the 
father’s debts are prima facie binding 
upon the son and the father’s refusal to 
represent his son cannot be regarded as 
bona fide. In the later suit there is no 
evidence of the father’s immorality, and 
seeing that the Hindu law requires, for 
lather s debts not to be binding on a son 
that a specific connexion must be estab¬ 
lished between the father’s immorality 
and the debt and that it is not enough 
to prove a general course of immoral 
conduct, it is clear that the appointment 
of the Court guardian in that case could 
not have prejudiced the minor. In the 
present case the other defendants were 
the brothers and the debts were not 
contracted by the father but by the 
brothers. It is for the plaintiff’s credi¬ 
tors to show that the debts were bind¬ 
ing on the minor. The omission to 


suggest a relation and suggesting i 
Court guardian has far larger con 
sequences in the one case than ii 
the other, and one suspects that ii 
the present case there is a motive behinc 
it, whereas it is difficult to suspect sucl 
a motive in the other case. It is because 
of the surrounding circumstances anc 
the consequent dissimilarity between the 
two cases that I hold that the decision 
in Maruthamalai v. Palani Goundan (2' 
cannot apply to this case. I must agree 
with the finding of the Courts below that 
the omission of the plaintiff s in the Small 

(2) A. I. H. 1914 Mad. 584=10 I. C. 162. 


Cause suits in not suggesting the sister 
as guardian ad litem is not bona fide. 

The next question is, should the decrees 
be held ipso facto to be nullities. In 
Hirichand v. Manakkal Hainan Somay- 
ajipad (l) Krishnan, J., and myself held 
that the result of the plaintiff’s fraud 
was as if the minor was not represented 
at all. It seems to me that the legal 
effect of a fraudulent appointment of a 
guardian is not quite accurately stated 
there. The corrct proposition in such 
cases is stated by Das, J., in Pande 
Satdeo Kara in v. Hamanyan Teicari (3), 
at p. 345 (of 2 Pat.). This was quoted 
with approval in Mt. Chambi v. Tara - 
chand (4). There are two well-known! 
categories in relation to this matter (l). 
Where no guardian was appointed for a 
minor, or where a disqualified person 
was appointed as guardian, the result is 
as if the minor was not represented and 
the decree must be regarded as a nullity; 

(2) where a guardian, and that a qualified 
person, was appointed, but where there 
w 7 as some irregularity in the proceedings, 
or where, on account of the fraud of the 
opposite party, appointment of one per¬ 
son was obtained instead of another who 
would have conducted the case better on 
behalf of the minor, the decree is not a 
nullity. One has to see whether the 
irregularity has prejudiced the minor. 
It may be that in spite of the irregularity 
or fraud the result w T as the same as if he 
had been most efficiently represented. 

If so, the Court would not set aside the 
decree. But if the Court finds that the 
irregularity or fraud has prejudiced the 
minor, the Court will give appropriate 
relief. The docision in Hashidannissa v. 
Muhammad Ismail Khan (5), is a oase 
where the minor was not represented at 
all and the proceedings were therefore 
regarded as nullity. In Bhagican Dayal 
v. Paramsulth Das (6), the defect was 
only an irregularity and the Court pro¬ 
ceeded to examine how far the minor 
was prejudiced by it. 

It was only when the learned Judges 
were satisfied that the minor was pre¬ 
judiced that the relief sought by him was 
granted. Bhagwan Dayal v. Paramsukh 

(3) A. I." RWl923~TaT 242=71 I. G. 705=21 

Pat. 335. 

(4) A. I. R. 1924 All. 892=S2 I. C.51G=4G All. 

741. 

(5) . [1909] 31 All. 572=3G I. A. 1GS=3 I. C. 

6G4 (P. C.). 

(G) [1915] 37 All. 179=27 I. C. G23. 
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Das (7), is a continuation of the decision 
in Bliarjwcin Dayal v. Paramsulch Das (6) 
and it was held that the original pro¬ 
ceedings were rightly revived. In the 
case in Ririchand v. Manalckal Raman 
Somayajijmd (l) undoubtedly the minor 
was prejudiced because a lease was held 
to be binding on him though the minor 
could not cultivate the lands by himself, 
and a decree for sale followed. These 
were held properly to be not binding on 
the minor, though, as I have already re¬ 
marked, it would not be quite accurate 
to say that they should be considered 
as nullities. 

In Ponnayya v. Jangula Kanna Kot- 
ayya (8), all that was held was, where 
the appointment of the father who did 
not consent resulted in an ex parte 
decree against the minor an application 
under 0. 9, R. 13, to set aside the ex 
parte decree did not lie as the decree 
may be regarded as a nullity so far as 
the minor was concerned. In Venkata 
Lalcshmikanta Raju Garu v. Peda Ven¬ 
kata Jagannadha Raju Garu (9), it was 
held that, where a Court guardian was 
appointed after the father’s refusal, the 
decree is not necessarily bad, unless some 
collusion between the Court clerk and 
the plaintiff is shown. I would only add 
“or unless prejudice is shown.” In 
Vytheswara Ayyar v. Kumarapjm Cliet- 
tiar (10), there was a false allegation of 
the plaintiff that the guardian refused 
to act, whereas really no notice \yas 
sent to him. Afterwards in the same 
suit the error was sought to be rectified; 
and Phillips, J., held that the later pro¬ 
ceedings did not bind the minor and 
directed the District Munsif to restore 
the sifit to file and proceed according to 
law. The decree being set aside in the 
proceedings connected with the suit 
itself, the question did not there arise 
whether in a later litigation it should bo 
regarded as a nullity. 

Jambu Annual v. Natarajan Pillai (ll) 
is a similar decision by Devadoss, J., the 
proceedings being set aside in the suit 
itself. In the present appeal, I therefore 
hold that the plaintiff obtained appoint¬ 
ment of the guardian by the. suppression 
of an essential fact to suit his own pur- 

(7) [1917] 39 All. 8=36 I. C. 366. 

(8) [1919] 63 I. 0. 184. 

(9) A. I. R. 1924 Mad. 281=77 I. C. 464. 

(10) [1929] 116 I. G. 247. 

(11) A. I. R. 1922 Mod. 486=70 I. C. 867. 


poses, but that the decree is not a nullity. 
We have to see how far the minor is pre¬ 
judiced by this fraudulent act. The 
Courts below did not approach this ques¬ 
tion from this point of view. Having 
regard to the findings of the lower Courts 
as to the extravagance and immorality 
of defendants 1 and 2, I must find that 
the decree in S. C. S. No. 1292 of 1919 
is not binding on the minor. But, as to 
the decree in S. C. S. No. 1055 of 1919, 

I have already observed it is based on 
three promissory notes for Rs. 250. 
Ex. 4-c was executed by defendant 2 
alone; Ex 4-d was executed by defen¬ 
dant 1 alone; and Ex. 4-e by both. 

So far as the first two are concerned, 

I think that they are not binding on the 
minor. Ex. 4-e purports to be executed 
for the expenses of a litigation. The 
judgment in this litigation is filed as 
Ex. 5. In this litigation the two bro¬ 
thers, acting for themselves and on be. 
half of their brother, obtained a declara¬ 
tory decree establishing their right to 
certain property to which they were en¬ 
titled as reversioners. The date of the 
appeal judgment is 30th September 1916 
and Ex. 4-e is dated 11th October 1916. 

It is reasonable to hold that the con¬ 
nexion between Ex. 4-e and the litiga-' 
tion is made out. The amount of Ex. 4-e 
is Rs. 150. It purports to be partly for 
taxes and partly for the expenses of the 
litigation. How much was incurred 
under each head was not stated. Divid¬ 
ing it into two equal halves, we may 
presume that Rs. 75 was incurred for the 
purpose of the litigation. One-third 
share of this is Rs. 25. The amount of 
the deoree in S. C. S. No. 1055 of 1919 
isRs. 332-6-4. One-tenth of this is 
Rs. 33-4-0. To this extent the decree is 
binding on the minor. He cannot obtain 
the benefit of the decree in Ex. 5 with¬ 
out paying what was spent for his benefit. 

It seems to me that the sales in execu¬ 
tion of those decrees are bad on the 
ground of lis pendens also. I would 
therefore uphold the decrees of the Courts 
below, merely adding a direction that 
plaintiff is liable to pay defendant 8 
Rs. 33-4-0 with further interest up to 
the date from which the plaintiff gets 
mesne profits, i. e., the date of the plaint 
before recovering one-third share of the 
property. With this modification I dis¬ 
miss this second appeal. 
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I direct the appellant to pay three- 
fourths of the respondent’s costs. 
P.B.S./B.V. Decree modified: 

Appeal dismissed. 
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Madhavan Nair, J. 

{Vailam) Basavayya and another — 
Plaintiffs—Appellants. 

v. 

Govindaraju Veerabhadra Rao and 
others —Defendants—Respondents. 

Second Appeal No. 1583 of 1927, De¬ 
cided on 1st December 1930, from decree 
of Sub-Judge, Bezwada, in Appeal Suit 
No. 16 of 1926. 

(a) Civil P. C. (1908), O. 6, R. 15—Plaintiff 
is responsible for statements in plaint. 

Unless there is some evidence to the contrary, 
it must be presumed that the plaintiffs are res¬ 
ponsible for tho statements contained in the 
plaint. [P 660 C lj 

^ b) Decree—Setting aside—Ex parte de¬ 
cree — Plaintiff putting false case before 
Court—Decree can be set aside on ground 
of fraud — Civil P. C. O. 9, R. 13. 

When a party obtains a decree in a suit in 
which the defendant is ex parte by putting for¬ 
ward deliberately a false cjso before the Court 
and by misleading it by suppressing a fact 
which it was its duty to put before it that de¬ 
cree can bo set aside on the ground that it was 
vitiated bv fraud. (Case laxv discussed). 

[P GS1 C 1, P 682 C 2] 
P. Venlcataramana Rao —for Appel¬ 
lants. 

P. Somasundararn —for Respondents. 

Judgment. —-Plaintiffs 1 and 2, who 
are father and son, are the appellants. 
This second appeal arises out of a suit 
instituted by them for a declaration that 
the decree obtained by defendants 1 to 4 
against plaintiff 1 in O. S. 41 of 1921 
on the file of the Sub-Court, Coca- 
nada, is not binding on them. 

The facts are these: One Sitapathi 
Rao was a divided brother of one Krishna- 
murti. After his death plaintiff 1 pur¬ 
chased items 7 and 8 of the properties 
involved in the suit, O. S. No. 44 
of 1921. These properties belonged to 
Sitapathi Rao. The sale deed, Ex. A, 
was executed by his widow Venkayamma 
and her adopted son represented by her, 
and by Mahalakshcnamma and her minor 
son, who are defendants 1 to 4 in the 
present suit, represented by her. After 
^ enkayatn ma s death these defendants as 
plaintiffs filed O. S. 44 of 1921 to recover 
the properties of Sitapathi Rao as rever¬ 
sioners to his estate. By that time de¬ 
fendants 1 and 2 had become majors and 


defendants 3 and 4 (plaintiffs 3 and 4), 
who were still minors, were represented 
by their mother, Mahalakahmamma. In 
that suit the present plaintiff 1 was 
impleaded as defendant 12 and it was 
alleged that he was in possession of 
items 7 and 8 as a tenant. Those items 
are the present suit properties. Defen¬ 
dants 4, 5 and 12 (the present plaintiffs) 
were ex parte in that suit. The suit was 
compromised by the plaintiffs therein 
and they obtained a decree. 

The present plaintiffs seek to set aside 
the decree in O.' S. 44 of 1921 on the 
ground that defendants 1 to 4 played a 
fraud upon the Subordinate Judge's Court 
of Cocanada as they abstained from 
bringing to tho notice of that Court the 
sale deed, Ex. A, and misrepresented 
that plaintiff 1 was only a tenant in 
possession, while as a matter of fact he 
was holding the properties as a vendee 
under Ex. A and also on the ground that 
they fraudulently prevented the service 
of summons on plaintiff 1 and got him 
declared ex parte. With respect to the 
latter ground both the Courts found that 
plaintiff 1 was not properly served and 
that the defendants had really nothing to 
do with the act of the Court in declaring 
the plaintiff ex parte. 

The main point for consideration is 
whether the defendants played a fraud 
upon tho Cocanada Sub-Court in O. S. 44 
of 1921 by omitting to mention’Ex. A and 
by saying that plaintiff 1 was a tenant, 
while as a matter of fact he was a 
vendee of the properties. On this point 
the first Court found that a fraud was 
practised on tho Court by the defendants 
and so the decree was set aside. On 
appeal the learned Subordinate Judge 
held that he 

“cannot believe that the defendants wilfully 
abstained from informing the Cocanada -Court 
of Ex. A and misled it conscious of the existence 
of such a sale deed at the time of filing O. S. 44 
of 1921.” 

He also held that 

“oven granting that the defendants had know- 
ledge of Ex. A, mado false statements and per¬ 
jured themselves and misled tho Court, no 
separate suit would lie” 
to set aside that decree. 

In second appeal it is argued that the 
opinion of the Subordinate Judge that he 

‘‘cannot bolieve that the defendants wilfully 
abstained from informing the Cooauada Court 
of Ex. A and misled it conscious cf its exis¬ 
tence" ’ 
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is a pure surmise and is not supported 
by any evidence and that a separate suit 
would lie to set aside a decree obtained 
by wilfully misleading the Court. 

I shall first deal with the finding of 
the learned Subordinate Judge that the 
present defendants did not wilfully 
mislead the Court in 0. S. 44 of 1921. 

It will be remembered that, when 
Ex. A was executed, defendants 1 to 4 
were minors represented by their guar¬ 
dian Mahalakshmamma. By the time 
the suit was instituted defendants 1 and 

2 had become majors and defendants 3 
and 4, who were still minors, were re¬ 
presented in the suit by Mahalaksh¬ 
mamma. The learned Subordinate Judge 
says that defendants 1 and 2 were 
very young men in 1921 and that the 
verification contained in the plaint does 
not say that defendants 1 and 2 knew of 
the allegations therein personally. He 
also says that, in executing the sale 
deed, Venkayamma might have taken a 
prominent part. The latter ground is 
obviously intended to exculpate Maha¬ 
lakshmamma who, on behalf of defendants 

3 and 4, should have brought to the no¬ 
tice of the Court the existence of Ex. A, 
she having taken part in its execution 
both on her own behalf and also on be¬ 
half of defendants 3 and 4. I must also 
mention that the Subordinate Judge 
refers to the fact that plaintiff 1 was 
enjoying a portion of the suit lands 
even before the date of Ex. A. These 
are the various reasons assigned by the 
learned Subordinate Judge for coming to 
the conclusion that defendants 1 to 4 can¬ 
not be taken to have misled the Court 
when they failed to mention about 
Ex. A in the plaint in O. ,S. 44 of 1921 
and stated that defendant 12 was a 
tenant in possession. These reasons are 
mentioned in para. 13 of his judgment. 

A bare perusal of this paragraph is 
enough to show that the learned Subor¬ 
dinate Judge is indulging in what I con¬ 
sider to be special pleading on behalf of 
defendants 1 to 4. The plaint in O. S. 

44 of 1921 has been signed by all the 
four defendants, defendants 1 and 2 
signing for themselves and Mahalaksh¬ 
mamma, putting her mark on behalf of 
[defendants 3 and 4 who were minors. 
Unless there is some evidence to the 
contrary, it must be presumed that the 
plaintiffs are responsible for the state¬ 
ments contained in the plaint. In para. 8 
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of the plaint it is distinctly stated " . . 

. . that defendant 1’s father and other 
defendants,” which would include plain¬ 
tiff 1 who was defendant 12, “are the 
tenants in possession of the suit pro¬ 
perties.” • Then it is stated that 

all the allegations in the above paragraphs 
of this plaint are personally known to the 
guardian (next friend) of plaintiffs 3 and 4 
(they are) true. The allegations in paras. 1 and 
2 have been borne out by record and they are 
true. Signatures and marks have been affixed 
to this verification etc. etc.” 

Not a word is mentioned in the plaint 
about Ex. A, the sale deed, or of the fact 
that defendant 12 is the purchaser of 
items 7 and 8. Assaming that plain¬ 
tiffs 1 and 2 did not know anything 
about the sale deed—for this there is no 
justification—how can we ignore the fact 
that Mahalakshmamma, who subscribed 
to the plaint on behalf of defendants 3 
and 4, must be taken to have known 
everything about it as she was herself a 
party to Ex. A and represented defen¬ 
dants 1 to 4 in the execution of that 
document ? She was in full possession 
of the true facts and yet in the plaint it 
is stated that she knows that defendant 
12 is a tenant in possession, that this is 
personally known to her and that the 
allegations in the plaint including this 
are borne out by record and that they 
are true. This is clearly a statement 
false to her knowledge. The Subor¬ 
dinate Judge excuses Mahalakshmamma’s. 
conduct by saying that in the execution 
of Ex.A, Venkayamma, the other widow, 
might have taken a more prominent part. 
There is no evidence in support of this 
statement. This is a surmise indulged 
in by the Subordinate Judge for the spe¬ 
cial purpose of ignoring the significance 
of the conduct of Mahalakshmamma. 

On these which are the only facts which 
form the basis of the.Subordinate Judge’s 
conclusion, I must find that the present 
defendants 1 to 4 had knowledge of 
Ex. A, when the plaint in 0. S. 44 of 
1921 was filed, that the statement made 
by them that defendant 12 therein (the 
present plaintiff) was a tenant in posses¬ 
sion of items 7 and 8 was false to their 
knowledge and that they made this false 
statement and refrained from bringing 
Ex. A to the knowledge of the Court 
deliberately for the purpose of getting 
a decree against him with respect to 
those items without any difficulty. It 
will be remembered that defendants 
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5 and 12 (the present plaintiffs) were ex 
parte and with the rest of the defendants 
the suit was compromised. 

It is obvious that, as a tenant in pos¬ 
session, the present plaintiff, ‘inasmuch 
as he has in that view no title to the 
lands in question, will have to surrender 
them and the Court, when it finds that 
the title of the plaintiffs is not disputed, 
will pass a decree for possession; but if 
it was known to the Court that he was 
a vendee under Ex. A, then it is clear 
that the plaintiffs in O. S. 44 of 1921 
(that is the present defendants) would 
not be entitled to get a decree unless 
the document is set aside for appropriate 
reasons. The sale deed, Ex. A, is not a 
void document. It was executed by two 
widows and the minors represented by 
their guardians and these were all the 
persons who had any interest in the pro¬ 
perty covered by it. Unless the Court 
was satisfied that the sale deed was 
executed for a purpose not binding on 
the minors, it would not set it aside. 
It would have been prima facie a very 
difficult, if not an impossible thing for 
the plaintiffs to get Ex. A set aside, and 
to avoid this difficulty they deliberately 
suppiessed the fact of its existence and 
misled the Court by describing the plain¬ 
tiff as a tenant in possession. I have 
already stated that, though the present 
defendants were not responsible for it, 
there was no proper service of notice 
on plaintiff 1 and he had throughout 
remained ex parte. 

The question is whether, when a party 
'.obtains a decree in a suit in which the 
defendant is ex parte by putting forward 
deliberately a false case before the Court 
and by misleading it by suppressing a 
fact which it was its duty to put before 
it, can that decree be set aside on the 
ground that it was vitiated by fraud ? 
This precise question does not seem to 
have arisen for decision in this Court 
before. In Chinnaytja v. Ramanna (l) 
it was held, after an exhaustive discus¬ 
sion of the English and Indian law', that 
a judgment in a prior suit is not liable 
to be sot aside on the ground that it w'as 
obtained by suppressing certain material 
evidence in the case. In Kadirvelu 
•N dinar v. Kuppuswami Naicker (2) it 
was held by a Full Bench that a suit 
does not lie to set aside a judgment in 

(1) [1015j 38 Mad. 203=19 I. O. 579. -- 

(2) [1918] 41 Mad. 743=45 I. C. 774 (F.B.). 


a previous suit on the ground that it 
was obtained by perjured evidence. To 
the same effect is the judgment of this 
Court in Subbanna v. Dhanda Bayamma 
(3). In that case the plaintiff’s case was 
a false one and he sought to support it 
by perjured evidence. The present case 
differs from it in this, that here the 
plaintiffs obtained the decree not by 
perjured evidence but by wilfully and 
deliberately misleading the Court by 
refraining from disclosing a fact which 
it was their duty to disclose. No such 
conduct on the part of the plaintiffs was 
alleged or found in Subbanna v. Dhanda 
Bayamma (3) and no question cf per¬ 
jured evidence arises in this case. It 
has been held in other High Courts- 
that the mere fact that a decree was 
supported by perjured evidence would not 
be a ground for setting aside that decree 
on the ground of fraud : see Munshi J lo- 
suful TIuq v. Surendra Natli Bay (4), 
Kripasindhu v. Nandu Charan (5) and 
Jani Knar v. Lachmi Narain (6). In 
Nanda Kumar Howladar v. Bam Jiban 
Howladar (7) at p. 99S, it was pointed 
out that a decree will not bo set aside 
by merely showing that it was based on 
an erroneous appreciation of the evidence. 
None of these decisions applies to the 
present case though they are helpful as 
they contain discussions of the leading 
decisions bearing on the subject. 

Two decisions of the Calcutta High 
Court, Kedar Nath Das v. Hemanto Ku- 
mari Dasi (8) and Bajani Kanta Das v. 
Purnachandra Kundu (9) and one of the 
Oudh Judicial Commissioner s Court, il la- 
dari Singh v. Ban } Baton (10) may be 
referred to with advantage in deciding 
the present case. In Kedar Nath Das v. 
Hemanta Kumari Dasi (8), it was pointed 
out by Fletcher, J. : 

.nobody ever challenged th9 proposi¬ 
tion that the mere fact that a decree has been 
obtained by perjury is not a sufficient ground for 
setting it aside. A different consideration arises 
where a false case is placed before the Court. 
We have got the decisions in About// v. Oppen- 

(3) A. I. R. 1925 Mad. G10=8G I. C. 498. 

(4) [1912] 1G C.W.N. 1002 = 15 l.C. 893. 

(5) [1920J 56 l.C. GOG. 

(G) [1915] 37 All. 535=30 l.C. 7S9. 

(7) A. I. R. 1914 Cal. 232=23 I. C. 337. 

(8) [1914] 22 l.C. 709. 

(9) A.I.R. 1921 Cal. 298=G3 l.C. 712=48 Cal. 

298. 

(10) A. I. R. 1914 Oudh 1S9=23 I. C. 97G. 
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heimcr (l 1) and Y a da-la v. Laioes (12), •which 
show quite clearly that, if the case which was 
placed before the Court was a false one, the 
Court has jurisdiction in a subsequent suit to 
set aside the decree which was obtained by 
fraud practised on the Court.” 

The learned Judge then stated that 

“the plaintiff in the previous suit presented a 
fraudulent case before the Court and that the 
learned Judge had jurisdiction to set aside that 
decree.” 

Chatterjea, J., agreed with these ob¬ 
servations. In Rajani Kantu Das v. 
Purnachandra Kitndu (9), a Bench of the 
Calcutta High Court held where plain¬ 
tiff brings a suit or claim which to his 
knowledge is false, and obtains an ex- 
parte decree, the decree is liable to be 
set aside. The following observations of 
the learned Judges are very instructive : 

“The present, case is not a case in which it 
has been found merely that the decree was ob¬ 
tained bv perjured evidence. It has been found 
here that the suit or claim was a false suit or 
claim and the falsity of the claim was neces¬ 
sarily known to the party putting forward the 
claim. That being so, it is clear that the decree 
in question has been properly sot aside.” 

In Madari Singh v. Ram Ratan (10), 
it was held by the Oudh Judicial Com¬ 
missioner’s Court that 

“if a plaintiff knowing his claim to be baseless, 
puts a defendant into Court and succeeds in 
getting an ex parte decree, he cannot, in a subse¬ 
quent suit brought by the latter for cancella¬ 
tion of the decree on the ground of its being ob¬ 
tained by fraud, plead that he was not guilty of 
fraudulent conduct. That very knowledge of the 
plaintiff amounts to fraud.” 

Shortly stated all the cases proceed on 
the principle, that, if a fraud is prac¬ 
tised upon the Court by putting forward 
a false case, false to the knowledge of 
the plaintiff, and a decree is obtained 
then, such a decree is liable to be set 
aside in a rubsequent suit on the ground 
of fraud. In ex parte Alice Cockerell (13), 
it was observed by Lord Coleridge, C. J. 
that 

“if it can l>o shown that the order was obtained 
by fraud or by the suppression of information 
which it was-essential that the Court should 
have, the Court will undoubtedly set aside the 
order.” 

As pointed out by Sundara Ayyar, J. 
in Chinnayya v. Ramanna (l) at p. 212 : 

“this decision cannot bo taken to Jay down that 
every party is bound to bring voluntarily before 
tho Court all matters that have a material bear¬ 
ing on the question at issue and that every 
suppression of information by a litigant would 
make a decroe in his favour liable to be set 
.aside __ 

(lT)Tl883] 10 Q.B.D. 295=52 L.J. Q-B. 1=47 
L.T. 825=31 W.R. 57. 

(12) [1891] 25 Q.B.D. 310=03 L.T. 123. 

<18) [1878] 4 C.P.D. 39. 


but a wilful suppression of information 
and a deliberate misleading of the Court 
in circumstances which would show that 
it was the duty of the party complained] 
against to put the Court in possession ofl 
the true state of facts, will, I think, be 
a sufficient ground for getting the decree 1 
set aside on the ground of fraud. 

Of course it will be difficult to say in 
what circumstances a fraud can be said 
to have been practised on the Court by a 
party. The conclusion in each case will 
necessarily depend upon the special facts 
of the case. A false case supported by 
false evidence stands on a different foot¬ 


ing from a false case in which the alle¬ 
gation relating to the falsehood amounts 
to tho practice of a fraud upon the Court. 
In this connexion attention may bo 
drawn to the observations of L:rd Cairns, 
L. J., in Patch v. Ward (14). Referring 
to the Duchess of Kingston's (15) case hig 
Lordship observes : 

“the fraud must be actual positive fraud, a 
meditated and intentional contrivance to keep 
the parties and the Court in ignorance of the 
real facts of the case and obtaining that decree 
by that contrivance.” 

As observed by Jenkins, C. J. in Nanda 
Kumar Ilorvladar v. Ram Jiban How- 
lad ar (7) at p. 998 : 

“Lord Selbourne in Ochsenbein v. Papclier 
(1G) at p. G9S quotes as sound law the dictum of 
Chief Justice De Grey in the Duchess of King-, 
sfon's case (15), that a judgment ‘like all other 
acts of the highest judicial authority is im¬ 
peachable from without ; although it is not per¬ 
mitted to show that tho Court was mistaken, it 
may be shown that they were misled.’ 

As pointed out by the same learned 
Judge no doubt the unquestioned juris¬ 
diction of a Court to set aside a decree 
on the ground of fraud is to be exercised 
with care and reserve, for it would be 
highly detrimental to encourage the idea 
in litigants that the final judgment in ^ 
suit is to be merely a prelude to further 
litigation. Giving full weight to these 
observations, I am satisfied that the de¬ 
cree questioned in the present suit 
should be set aside as the Court wa? mis-, 
led and misled deliberately and with 
fraudulent intent by the present defen¬ 
dants 1 to 4 to the detriment of the pre¬ 
sent plaintiff 1. I would therefore hold: 
that the decree in O. S. No. 44 of 1921 is 
not binding on the present plaintiff 1 
and consequently an injunction will issu^ 


(14) [13G7; 


(15) 

(1C) 
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in his favour restraining defendants 1 to 
4 from executing the said decree against 
him. In this view, it is not necessary to 
decide issue 3 in this case. 

The second appeal is allowed and the 
lower Court’s decree is set aside with 
oosts here and in the Court below. 

p.R.S./b. v. Appeal allowed. 
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Reilly and Anantakrishna 
Ayyar, JJ. 

T. S. Ramasivami Aytjar and anothe )— 
Petitioner. 

v. 

M. A. Rangaswami Ayyar — Respon¬ 
dent. 

Civil Revn. Petn. Nos. 1397 and 1613 
of 1927, Decided on 3l9t March 1931, 
against order of Dist. Munsif, Calicut, 
D/- 9th March 1927. 

& (a) Court-fee— Administration suit — 

Preliminary decree passed—Another creditor 
claimant has to pay no court-fee afterwards. 

No court-fee is required to bo paid by another 
■creditor of the estate who comes in with a claim 
after a preliminary decree for administration 
has been made in an administration suit : 44 

Cal. 8'JO, Expl. ( Case laxo discussed). 

[P GS3 C 2] 

(b) Administration suit—Plaintiff creditor 
does not represent to full extent other cre¬ 
ditors in such suit. 

A plaintiff creditor in an administration suit 
does not represent all the other creditors in the 
seuse that they are in effect parties to the suit 
from the outset : lie Graves Bray v. Taffield, 
18 Ch. D. 551, Itel. on. (Case laic discussed). 

[P 084 0 1] 

fc) Court-fees Act — It must be strictly 
interpreted while taxing a subject. 

When the Stale requires the subject to pay a 
tax of any kind, that must bo done by definite 
•enaotment strictly interpreted. 

The Court-fees Act being a fiscal.enactment 
lias to be construed according to well-known 
rules of interpretation. The Courts are not en¬ 
titled to strain the wordings of the Court-fees 
Act with a view to tax the subject. 

[P G34 0 2; P G87 C 1] 

P. S. Narayanaswami Ayyar —for Peti¬ 
tioner. 

Government Pleader — for the Crown. 

C. V. Harihara Ayyar and T. S. An- 
'antanarayana Ayyar— for Respondent. 

Reilly, J. These petitions relate to a 
suit in which the District Munsif of 
Calicut made a preliminary decree for 
the administration of the estate of one 
Rama Pattar on a creditor’s plaint. 
After that preliminary decree was made, 
two other creditors put in claims against 
Rama Pattar’s estate. The District 
Munsif has ordered that on those claims 
they must pay ad valorem court-fee as if 


they were plaints. These revision peti¬ 
tions are against those orders. 

It will be noticed that we are not con¬ 
cerned here with the question what 
court-fee should be paid by a creditor 
who institutes an administration suit. 
The question is what court-fee. if any, 
should be paid by another creditor, who 
comes in with a claim after a prelimi¬ 
nary deoree for administration ha9 been 
made in such a suit. The learned Govern¬ 
ment Pleader has admitted that there is 
no explicit provision in the Court-fees 
Act requiring any court-fee to be paid on 
such a claim. But ho has suggested that 
we should treat such claims as plaints 
for the purpose of the Court-fees Act. 
Except throwing out that suggestion he 
has not shown us. in my opinion, any 
good reason why we should extend the 
definition of the word “plaint” in that 
way. But his more serious argument is 
that such a creditor’s suit for adminis¬ 
tration is realiy a suit for an account, 
the plaintiff creditor representing in it 
all the other creditors, who, being so re¬ 
presented, are in effect parties to the 
suit from the outset. His view of the 
suit is that the plaintiff creditor may fix 
his own valuation and court-fee in the 
first instance, but that, before any fur¬ 
ther amount than that on which he 
has paid the court-fee can he recovered 
by any creditor, additional court-fee 
must be paid in some such way as it is 
required to he paid in other suits for ac¬ 
counts by S. 11, Court-fees Act. 

In a sense a creditor’s suit for admi¬ 
nistration is a suit for an account ; but 
the analogy between it and an ordinary 
suit for an account will not in my opi¬ 
nion carry us far enough. First, it must 
be noticed that in an ordinary suit for 
an account, if a larger amount is found 
due to the plaintiff when the account is 
taken than that on which he has paid 
court-fee, S. 11, Court-fees Act, provides 
that the cannot execute his deciee for the 
larger amount without paying additional 
court-fee on it. That is not exactly what 
the learned Government Pleader is con¬ 
tending for in this instance. Here it is 
contended that the creditors other than 
the plaintiff creditor must pay addi¬ 
tional court-fees at an earlier stage, not 
when they are executing any decree or 
order which they may eventually obtain 
in the suit, but when they put in their 
claims. And does a plaintiff creditor in 
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such an administration suit 'really re¬ 
present all the other creditors ? 

In one sense his suit is a suit for the 
benefit of all the creditors of the estate. 
But I think it is clear that the other 
creditors cannot be held to be repre¬ 
sented by him in the sense that they are 
in effect parties to the suit from the out¬ 
set. It is clear I think that, if during 
the,pendency of the suit, before a preli¬ 
minary decree for administration is made, 
a claim of one of the other creditors be¬ 
comes barred by time, it is gone : it can¬ 
not be enforced in the administration 
suit. That could not be if the other cre¬ 
ditor had been represented by the plain¬ 
tiff creditor and was in effect a party to 
the suit from the start. On that subject 
it is useful to compare In re Graves Bray 
v. Taffield (I), which explains the En¬ 
glish law on the subject ; and I see no 
reason to suppose that the position in 
this country is different in that respect. 
Then it must be noticed that, before 
the preliminary decree for adminis¬ 
tration is made, if the person who 
represents the estate of the deceased 
pays off the plaintiff-creditor’s claim the 
suit will be dismissed, although none of 
the other creditors has been satisfied at 
all. That too shows that the plaintiff- 
creditor does not effectively represent all 
the other creditors so as to make his 
suit a suit for an account on behalf of 
all. which is really what the learned 
Government Pleader contends for. We 
must all remember that in an administra¬ 
tion suit the Court takes control of the 
estate and distributes it among the 
creditors, and it is no part of the duty of 
the Court to do that in an ordinary suit 
for an account. When we examine the 
matter in that way, it will be seen what 
a short distance the analogy of a suit for 
an account takes us in this matter. 
But, even if it went much further, could 
analogy help us? The learned Distriot 
Munsif has relied on some remarks in 
Shashi Bliuslian Doss v. Manindra 
Chandu Nandy (2), on the subject. In 
that case the learned Judges said: 

“ After the preliminary deciee has been made 
and the other creditors have been invited to 
establish their claims, if any, ngainst the debtor, 
each creditor who puts forward a claim not 
already transformed into a judpment-dobt* may 
well bo required to pay court-fees ad valorem 
on his application, as if it were a plaint in a 

fl) [1880-81] 18 Ch. D. 551. 

(2) [1917] 44 Cal. 890=38 I. C. 835. 


suit for the recovery of the sum he claims. 
Such a procedure can be sustained on the 
analogy of S. 11, Court-fees Act ” 

In regard to that it must first be 
noticed that what the learned Judges 
said was only obiter dictum and in no 
way necessary for the decision of the 
case before them. And apart from that 
with very great respect I may say that 
I do not understand how any fiscal 
statute can be applied by analogy. Whenj 
the State requires the subject to pay ai 
tax of any kind, that must be done by! 
definite enactment strictly interpreted;! 
and that is a principle which we are 
bound always to defend. In my opinion, 
there being no enactment requiring court- 
fee to be paid on such olaims as these, 
the learned District Munsif was wrong 
in his order: these petitions should be 
allowed and the claims inquired into 
without court-fee: if the petitioners 
have now paid court-fees, they should be 
refunded. 

It may well be that this is a matter 
for legislation and that creditors should 
not on principle be allowed to urge their 
claims in such suits without paying some 
court-fee on them. But that is a matter 
for legislation, in connexion with which 
it would be necessary to consider such 
questions as what should be done in 
cases where the deceased’s estate -was 
insolvent and what should be done where 
some of the creditors had already ob¬ 
tained decrees against the deceased or his 
estate, on which they had already paid 
court-fee. These questions no doubt 
would have to be taken into considera¬ 
tion if legislation in the matter was 
undertaken; but it is unnecessary for us 
to consider them now. 

Anantakrishna Ayyar, J. I should 
like to add a few words of my own, as 
the case involves the decision of a ques¬ 
tion of law of some importance. The 
question for decision is as to the amount 
of court-fee payable on a claim sought to 
be filed by an alleged creditor to the 
estate of a deceased person, in respect 
of whose estate a preliminary decree for 
administration had been made. One of 
the creditors filed a suit, purporting to 
be instituted on behalf of himself and 
other creditors of the deceased debtor. 

A preliminary decree for administration 
was passed. Public notice was given of 
the preliminary decree for administra¬ 
tion of the estate of the deceased person. 
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having been passed, and claims from 
creditors of the estate were invited to 
be filed within a particular time. The 
petitioners in the revision petitions be 
fore us accordingly filed their claims 
The learned District Munsif directed 
that before their claims coultf be in¬ 
quired into, they should pay ad valorem 
court-fee on the amounts of their res¬ 
pective claims. The present Civil Revi¬ 
sion Petitions have been filed by those 
claimants against that order of the 
learned District Munsif. 


The suit that was instituted by the 
creditor, O. S. No. 519 of 1925, has at 
present ended in this preliminary decree 
for administration. We are not now 
concerned with the question as to the 
exact amount of court-fee payable in 
respect of such a plaint. Both the 
Bombay and the Calcutta High Courts 
had to consider the quostion of court- 
fee payable in respect of such a plaint. 
For purposes of court-fee, both the High 
Courts have held that such a plaint 
should be treated as a plaint in a suit 
for an account: see Shashi Bhushan v. 
Manindra Chandu (2) and Khatiji v. 
Shekh Adam Husanally (3). The neces¬ 
sary court-fee having been paid by the 
plaintiff in the suit, and the suit hav¬ 
ing, as I said, for the present ended in 
a preliminary decree for administration, 
the question with which we are now 
directly concerned is not whether the 
plaintiff in the suit has to pay any, and 
if so what, additonal court-fee, but 
whether the new claimants, who, in 
obedience to the advertisement 
oaused to be published in pursuance of 
the preliminary decree for administration 
passed in the suit, filed their claims, 
have to pay ad valorem court-fee on the 


amounts of their claims. It was argued 
by the learned Government Pleader that 
such a plaint as the one in O. S. No. 519 
of 1925, though filed by a single creditor, 
should be taken to be filed not in the 
individual capacity of that creditor of 
the estate but as .filed by him as repre- 
senting both himself and the other oredi- 

S3tat6 ' But this argument 

sense K°th r e -r ly J n , a Vary limited 
If ^? 9 , sulfc sh °ui<* be, taken to 

have been filed not only on his own be- 

thl no ° n b f® haU ° fch0r credifc °« also 
m! k ° f any coar t-fea paya- 

b^ b^the other_creditors only would 

(3) [1915] 39 Bom. 545=29 I. C. 949 ^- 
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arise, since the other creditors would, on 
that hypothesis, being parties to the suit 
and the decree not have to pay any court- 
fee at the time they filed their claims. 
If however all claimants other than the 
plaintiff on record have to pay court-fee 
when filing their claims in pursuance of 
the preliminary decree for administration 
then, even creditors who have obtained 
independent decrees for moneys due to 
them from the estate would have to pay 
court-fees afresh on the amount of their 
deoreos, which is of course very unjust. 
There is no provision of law to which 
our attention was called which directs 
the payment of ad valorem court-fees in 
such circumstances by the claimants 
against the estate, whether their claims 
have ripened into a decree or not. Again, 
it has been decided that a plaintiff in 
such a suit can have his suit dismissed, 
compromised, withdrawn or otherwise 
settled out of Court by an arrangement 
with those representing the estate, with¬ 
out in any way caring for the interests 
of the other creditors of the estate. 
There is a direct observation to this 
effect by Sir Arnold White, C. J., and 
Oldfield, J., in Atlialur Malakondiah v. 
Lakshminarasimhalu Chettij (i) at p. 313 
(of 26 M. L. J.). There is also English 
authority to support such a position. 

At p. 1631, Vol. 11 of Williams on 
Executors and Administrators, it is men¬ 
tioned as follows : 

After the usual administration judgment 
or order, every creditor has an interest intho 
suit, and is in a sense deemed to be before the 
Court ; yet, until such order, the plaintiff is 
dominus litis, so that he may deal with the 
action as he pleases ; and he may settle the 
matter with the executor, by the latter pavin'* 
th6 debt and costs of the action, and compro¬ 
mise the action and relinquish proceedings. 
And indeed the Court will compel the creditor 
to accept payment of his debt when the executor 
offers to p»y it with the costs of the action.” 

In para. 392 of Halsbury’s Laws of 
England, Yol. 19, it is observed : 

If administration proceedings under the 
present practice are commenced by an executor 
who is also a creditor of the testator, and a 
claim is brought in by a creditor for a simple 
contract debt, which, was more than six years 
old at the time of the judgment but not at the 
time of tho commencement of the action, the 
olaim is barred by tho statute.” 

Again in para. 807, at p. 341 of Hals¬ 
bury’s Laws of England, Vol. 14, it is 
stated as follows : 

“ A judgmont for administration prevents 
time from running against the claims of all 

(4) A. I. R. 1914 Mad. G4G=23 I. C. 134. 
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creditors coining in under the judgment, but 
the mere institution of administration proceed¬ 
ings is uot sufficient to effect this.” 

Again, at p. 388, para. 798, it is stated 
that 

“ the Court may also, where necessary to 
prevent proceedings by other creditors or by 
persons beneficially interested, make the usual 
order for administration, with a proviso that no 
proceedings are to be taken under the order 
without leave of the Judge in person. Nothing 
short of an order for administration will pre¬ 
vent a creditor from suing the representative 
or the representatives from preferring credi¬ 
tors.” 

The law in India is also stated to be 
the same by the learned Judges in the 
case reported in Shashi Bliusan v. Ma- 
nindra Ghandu (2). At p. 895 the learned 


Judges observed: 

“ The suit is in essence for an account and 
application of the estate of the debtor for the 
satisfaction of the dues of all the creditors ; 
the whole administration and settlement of the 
estate are assumed by the Court, the assets are 
marshalled, and the decree is made for the 
benefit of all the creditors. Creditors other than 
the plaintiff may come in under the decree and 
prove their debts and obtain satisfaction of their 

that where one creditor sues on behalf of him¬ 
self and the others for administration of the 
estate of the debtor, the defendant may at any 
time before judgment, have the action dismissed 
on payment of the plaintiff’s debt and all the 
costs of the action. 

Their Lordships follow the observa¬ 
tions to the same effect in AtlieLur 
]\falakondiah v. Lakshminarasimhala 
Chelty (4) where it was held by a Bench 
of this Court that 

“ it seems clear that under the English prac¬ 
tice, whero one creditor sues on behalf 
of others tor the administration of the estate 
of a deceased person, the defendant may at any 
time beforo judgment have the action dis¬ 
missed on payment of the plaintiff's debts and 
all co3ts of the action : sco Daniel’s Chancory 
Practice, Edn. 7, Yol. I, p. 195 and the cases 
there cited.” 

If such a suit be treated strictly and 
in all respects as a suit brought by the 


other creditors also, then ft would not 
be open to other creditors to file indepen¬ 
dent suits of their own in addition to 
such a suit when it was pending. On 
the other hand Courts have held that it 
is not only open to the other creditors 
to file suits to enforce their own claims, 
but that, if their claims should become 
time barred before the preliminary order 
for administration is passed, they could 
not successfully prosecute their claims 
against the estate. It has also been 


held that it is open to'persons represent¬ 
ing the estate to pay off any of the other 
creditors of the estate even when such 
a suit is pending, and that when they 
render an account in respect of the as¬ 
sets tha{j have come into their hands 
they are entitled to be given full credit 
in respect of such payments. It has 
boon clearly laid down by Jessel, M. R., 
in the case in Re Graves Bray v. Taf- 
field (1), that if the right of the other 
creditors is barred by limitation when 
the preliminary order for administration 
is passed, then such creditors could not 
take advantage of the order for adminis¬ 
tration. 

There is an early English case reported 
in Sterndale v. Hankinson (5), where Sir 
Anthony Hart, V. C., while discussing 
the exact nature of suits like the one be¬ 
fore us, laid emphasis on the fact that 
all creditors of the estate are also inte¬ 
rested in suoh a suit; and the learned 
Vice-Chancellor went to the extent of 
observing that if the rights of the other 
creditors be not barred by limitation on 
the date of the plaint in such a suit, 
their rights would not be barred at all. 
That would seem to be the law in 
Ireland, as seen from the decision in 
Harpur v. Buchanan (6). Jessel, M. R., 
in Re Graves Bray \r. Taffield (l) had to 
consider how far that view of the 
learned Vice-Chancellor was sustainable 
after the Judicature Acts were passed in 
England. The learned Master of the 
Rolls remarked that in early days, equity 
Courts viewed question of limitation 
only as a matter of laches and delay and 
as such would only be a guide to equity 
Courts in the matter of exercising their 
equitable jurisdiction. It is clear that 
after the Judicature Aots were passed, 
pleas of limitation apply to all actions 
whether tried in the Chancery Division 
or Common Law Division. It was fur¬ 
ther observed that the remarks of the 
learned Vice-Chancellor in Sterndale v. 
Hankinson (5) should not be taken as 
authority on the point. In fact, the 
learned Master of the Rolls specifically 
stated as follows: “Creditors had better 
not rely upon that decision of the Vice- 
Chancellor.” (It may be noted that the 
Vice Chancellor’s name is given in lie 
Graves Bray v. Taffield (l) at p. 553 as 
Sir John Leach, whereas it is given as 

5) 57~E~R. 6^ 

0) [1919] 1 Ir. R. 1. 
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Sir Anthony Hart in Sterndale v. 7 Jan- 
kinson (5) at p. 627). In Harpur v. Bu¬ 
chanan (6) at p. 3, O’Conner, M. R., ob¬ 
served with reference to Sterndale v. 
Hankinson (5), as follows : 

"The principle of that case is that a creditor’s 
admininistration suit is one on behalf of all 
creditors, and that each creditor is entitled to 
the benefit of it just as if he instituted the suit 
himself. This may not now be the law in 
England, but it has always been followed in 
Ireland.” 

We also find that text writers have ad¬ 
opted the view of Jessel, M. R. In the 
circumstances, it must bo taken to be 
settled law in England that the mere 
filing of such a plaint does not stop the 
period of limitation running against the 
other creditors of the estate. 

I think the above observations are 
enough to show that it is not strictly 
correct to say that the Suit No. 519 of 
1925 was a suit to which all the other 
creditors should be taken to have been 
parties in the ordinary sense of the term. 

Further, when once a decree has been 
passed, the only provision of the Court- 
fees Act by virtue of which additional 
court-fee is payable is that provided for 
by S. 11, Court-fees Act. Under the 
terms of S. 11, tho petitioners could not 
be called upon to pay ad valorem court- 
fees when they filed their olaims. 

As I said the question of the court-fee 
payable in respect of the plaint in O. S. 
519 of 1925 is not before us at present; 
the only question which we have now to 
decide is what, if any, is the court-fee 
payable on tho claims preferred by the 
other creditors of the estate after an 
order for administration had been passed. 
If I understood the learned Government 
Pleader aright, there does not seem to be 
any specific provision in the Court-fees 
Act which, exactly covers a case like 
the present. In fact the difficulty 
seems to have been felt by the Senior 
Government Pleader of Calcutta who 
argued the case reported in Shashi Bhu- 
san v - Manindra Chandu (2), and he 
represented to the Court on that occa¬ 
sion that the court-fees due to Govern¬ 
ment would be largely lost if such claim¬ 
ants are let oil without being compelled 
to pay ad valorem court-fees on the 
value of their claims. It was in that 
connexion that the learned Judges, 
Mookerjee and Cuming, JJ., made the 
remarks, that were read to us, at p. 897 
of the report. I must say that the lear¬ 


ned Judges had not to decide the present 
question in that case. The only question 
before the Court was as to the amount oi 
court-fee payable in respect of the plaint 
in such a case. The observations there¬ 
fore at p. 897, relied on by the learned 
Government Pleader before us, were there¬ 
fore only obiter. Further, the learned 
Judges after observing that the case was 
not specifically covered by any provision 
of the Court-fees Act, only threw out an 
observation, with reference to the re¬ 
mark made by the Senior Government 
Pleader of Calcutta, that by way of ana¬ 
logy the provisions of S. 11, Court-fees 
Act, might be applied. It is possible that 
the learned Judges’ observations were 
meant to be no more than a suggestion 
that that would be the way in which 
such cases could - be dealt with in any 
attempt to collect court-fee from such 
claimants. If the learned Judges pur¬ 
ported to go further, and meant to decide 
that as tho Court-fees Act now stands 
such claimants come within S. 11, Court- 
fees Act, and that they have to pay ad 
valorem court-fee on the amount of their 
claims when filing their claims, then, 
with all deference to the learned Judges, 

I am not able to agree with them. The 
Court-fees Act being a fiscal enactment 
has to be construed according to well- 
known rules of interpretation. The 
Courts are not entitled to strain the 
wordings of the Court-fees Act with a 
view to tax the subject. It may be that 
the present is a case of omission. If 
that is so, it is not a matter for the 
Courts but one for the legislature. Again, 
if argument by way of analogy be per¬ 
missible, we find that under the provi¬ 
sions of S. 28, Provincial Insolvency Act, 
on the making of an order for adjudica¬ 
tion, the estate of the insolvent vests in 
the Court or in the Olficial Pteceiver. 
There is a specific provision made in 
that section that after that event, the 
money creditors of the insolvent are not 
entitled to commence an action to en¬ 
force their dues, but that, whatever re¬ 
liefs they are entitled to, they should 
seek only in the insolvency proceedings. 
As far as I am aware, no ad valorem 
court-fee is levied from creditors who 
prove their claims in insolvency. If the 
intention was that in respect of adminis¬ 
tration actions also, ad valorem court- 
fees should not be levied from the credi¬ 
tors who seek to file their claims in pur- 
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-suance of the order of administration 
passed by a Court, then, we have got 
a consistent procedure covering these 
classes of cases. It was brought to our 
notice by the learned advocate for the 
petitioners that O. 20, R. 13, Civil P. C., 
refers to the procedure to be followed 
with reference to insolvency ; but as 
I read the rule, it only goes to the extent 
of providing for the way in which the 
assets should be distributed among the 
secured and unsecured creditors, and 
refers to the Insolvency Act only to that 
extent and for that purpose; and the 
rule cannot, as its wordings now stand, 
be taken to expressly cover the question 
of court-fee also. It is enough to say 
for the present, that, if there is an omis¬ 
sion in the Court-fees Act, the litigant 
is entitled to take advantage of the same. 

Finally, I take it that when a prelimi¬ 
nary order for administration is passed, 
a receiver is at once appointed. It is a 
settled rule of practice that no suit can 
be instituted against a receiver appointed 
by a Court without the permission of the 
Court. When the Court has invited 
olaims with a view to have them adjudi¬ 
cated, and to have the estate before the 
Court administered among the creditors, 
&o., the Court is not ordinarily likely to 
refer a claimant to a separate suit. I am 
not here concerned with a case where 
for any special reason, the Court may 
consider that in the circumstances a 
separate suit should be filed to have the 
claim properly adjudicated, and may 
grant permission for the filing of 6uch a 
suit against the estate in the hands of 
the receiver. In any event, the present 
is not alleged to be such a case, and that 
is not the reason given by the learned 
District Munsif. I have accordingly 
come to the conclusion that as the law 
now stands, Courts are not entitled to 
demand from claimants like those before 
us ad valorem court-fee before their 
claims are entertained by the Court ad¬ 
ministering the estate of the deceased 
debtor. 

I agree with my learned brother that 
the orders of the lower Court in these 
.petitions should be reversed and the ad 
valorem court-fee, if paid, directed to be 
refunded. We make no order as to 
costs in the revision petitions in the 
High Court in the circumstances. 

P.r.S./b.V. Revision allowed. 
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Jackson, J. 

In re Gopala Menon —Petitioner. 

Civil Misc. Petn. No. 531 of 1931, De¬ 
cided on 10th February 1931. 

Legal Practitioners Act (1879), S. 7—Rules 
framed under R. 13—Under R. 13 High Court 
has not delegated to District Judges power to 
suspend practitioners pending receipt of 
their renewed certificates. 

Under R. 13 the High Court his not delegated 
to District Judges the power to suspend practi¬ 
tioners pending the receipt of their renewed 
certificates. Any orders in regard to non-rene¬ 
wal or suspension pending refusal 'to renew 
must proceed direct from the High Court. 

[P 633 C 2] 

S. Duraiswami Iyer for P. Govinda 
Menon —for Petitioner. 

Advocate General —for the Crown. 

Order. — This is a petition from a 
legal practitioner practising in the Court 
of the District Judge of South Malabar to 
set aside the order of the District Judge 
dated 21st January 1931 forbidding him 
to practise pending the receipt from the 
High Court of his renewed certificate. 
The petitioner held a certificate for the 
year 1930 which was to hold good till 
31st December 1930. Under S. 7, Legal 
Practitioners Act: 

“at the expiration of such period, the holder of 
the certificate if he desires to continue to prac¬ 
tise, shall, subject to any rules consistent with 
this Act which may, from time to time, be made 
by the High Court in this behalf, be entitled to 
have his certificate renewed by the Judge of the 
District Court, etc.” 

The only rule framed in this connexion 
is R. 13 which provides that pending the 
receipt of the renewed certificate practi¬ 
tioners may continue to practise subject 
to such precautions as to identification as 
the District Judge may think fit to pres-i 
cribe. It is therefore clear that the 
High Court .has not delegated to District 
Judges the power to suspend practitioners 
pending the receipt of their renewed 
certificates. Any orders in regard to non-, 
renewal or suspension pending refusal to 
renew must proceed direct from the High 
Court. In the circumstances, the order 
of the learned District Judge cannot be 
supported and is cancelled. With this 
view the learned Advocate-General 
agrees. 

p.r.S./p.N. Petition allowed. 



1931 


Venkatasubba V. Emperor (Sundaram Chetfcy, J.) Madras 6S9 


A. I. R. 1931 Madras 689 

Beasley, 0. J. and 


(e) Evidence Act (1872), S. 8— Heariay 
evidence is not admissible even to prove in¬ 
tention or motive. 


Sundaram Chetty, J. 

Venkatasubba Beddi and others —Ac¬ 
cused. 

v. 

Emperoi —Opposite Party. 

Referred Trial No. Ill of 1930 and Cri¬ 
minal Appeal No. 473 of 1930, Decided on 
20bh January 1931, referred by Sessions 
Judge, Cuddapah. 

(a) Evidence Act (1872), S. 114, Illus. (b)— 
It is unsafe to convict on uncorroborated 
testimony of accomplice. 

The testimony of au accomplice is doubtless 
tainted evidence. It is well settled by judicial 
decisions, that though a conviction on the un¬ 
corroborated testimony of an approver is not 
illegal, it is however unsafe to convict in the 
absence of independent corroborative evidence 
as regards material particulars. Such corrobo¬ 
rative evidence may be either direot or circum¬ 
stantial. [P goo q 2 ) 

(b) Evidence Act (1872), S. 114, Illus. (b)— 
Corroborative evidence explained. 

Corroborative evidence is evidence which 
shows or tends to show that the story of the ac¬ 
complice that the accused committed the crime 
is true, not merely that the crime has been com¬ 
mitted, but that it was committed by the ac- 
cused. [p 691 C D 

(c) Evidence Act (1872), S. 114, Illus. (b) — 

Duty of prosecution is to adduce corrobora¬ 
tive evidence—Corroboration not proved_ 

Gaining over of witnesses or suppression of 
truth by them is immaterial. 

The prosecution has to adduce evidence to 
corroborate a material pirticular in the evidence 
of the approver for connecting the accused with 
the crime, and wlion witnesses cited for such a 
corroboration, fail to corroborate, it is no use 
saying that they wore gained over, or are sup¬ 
pressing tho truth. The fact however remains, 
that oorroboration is wanting. [P 094 C 2] 

(d) Criminal Trial—Mere strong suspicion 
is not enough—Benefit of doubt must be given 

to accused—Defence not able to account for 

murder in any other way is immaterial. 

In a criminal case when a set of circumstan¬ 
tial evidence is cabbie of two constructions, 
one in favour of the accused, aud one against 
him, he should at least be entitled to tho benefit 
of tho doubt. [p Q 9 Q q 2 ] 

But where the proof adduced, at best loads to 
strong suspicion, but falls short of tho requisite 
standard the benefit of the doubt should be given 
o the accused. In order to convict persons 
charged with murdor there should be unimpoach- 

of reli “*>le witnesses, bringing 

douhi th Tf 8 ! 1 il lt J' 0 the accu8ed beyond reasonable 
f v_V ll ? e defence is unable to account for 

thafc «i d6r m pother way, it cannot be taken, 
It mnof P r °se,°ufcion story is necessarily true, 

an?!!to U „T d ° n , the stren Gtb of its own case, 
susnin?! the we * k “ os . s o{ the defence. Neither 
the ahimn/. n0r « Probabilities can decide cases in 
not?hI eofJegaI ev *dcnce. Where there is 

XdTrs.r 1 ? 1 ™ to tucu str ° D s Bua pi- 

the nr^™f bblty lnfco a reasonable certainty, 
the prosecution must fail. [P 936 0 j] 
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If the intention of the person cm b3 proved 
by direct evidence, then such evidence is clearly 
admissible to prove tho relevant fact of motive 
but there is nothing in the Evidence Act which 
renders hearsay evidence of such intention ad¬ 
missible. There is nothing in S. 8 which sup¬ 
ports the contention of the prosecution that a 
relevant fact can be proved by hearsay evidence. 
Hearsay evidence can never be admitted unless 
tho Evidence Act permits it. [P 097 c 1 ] 

Nugent Grant, V. L. Ethiraj, A. S. 
Sivakaminathan , N. Somasundaravi, D. 
B. Venkatesa Aiyar, G. K. Damodara 
Bao and L. Jayaram —for Accused. 

Public Prosecutor —for the Crown. 

Sundaram Chetty. J.— Accused 1 to 
7 have been convicted by the Sessions 
Judge of Cuddapah for the murder of 
Eddula Sivamma at Chinnadandlur vil¬ 
lage on 20th February 1930, and all of 
them except accused 4 were sentenced to 
death, and accused 4 to transportation 
for life. Accused 5 to 7 are alleged to 
be the hired assassins who committed 
the murder, whereas accused 1 to 4 are 
said to have abetted it. 

The facts of the prosecution case are 
briefly as follows: Sivamma was a widow 
aged about GO, in affluent circumstances, 
without any issue. She was a charitable 
lady, and many and various were her 
religious and charitable dispositions. 
Accused 1 had an elder brother, who was 
brought up by Sivamma, but he died some 
years ago, leaving his widow Subbamma 
(P. W. 7) who is now aged about 23. 
Accused 1 has two younger brothers, Ven- 
katasiva Reddy aged about 18 (C. W. 2) 
and a minor aged 12. Sivamma was pro¬ 
tecting Subbamma (P. W. 7) in her own 
house, and treating accused 1 and his 
younger brothers with affeotion, they 
being her paternal uncle’s greatgrand- 
sons. They were living in another house, 
which is two or three doors off Sivarama’s 
house. Her last will is Ex. L which she 
executed in 1924, whereby, she left the 
bulk of her estate to accused 1 and his 
two younger brothers, after making some 
bequests for charity, and some provisions 
for Subbamma. Pedda Venkatasubba 
Reddy (C. W. 3), the paternal uncle of 
accused 1 was keeping the accounts of 
Sivamma for several years, till a few 
months before her death, and she was 
lending out considerable sums of money 
on promissory notes and owned also 
landed property. Accused 2 is the husband 


G90 Madras Vekkatasubba v. Emperor (Sundaram Chetty, J.) 1931 


of accused l’s sister, residing at Kotha- 
petta, two and a half miles from Chinna- 
dandlur, while accused 4 who lives in a 
distant village Pothireddipalli, is accused 
l’s wife’s brother. Accused 3 who is a 
native of Kothapetta has recently settled 
at Chinnadandlur to look after his minor 
nephews. Both accused 2 and accused 4 
owed money to Sivamma on promissory 
notes, whereas accused 3 owed a sum of 
Bs. 600 on a promissory note to accused 2. 

It is beyond doubt that Sivamma was 
most brutally murdered in the early part 
of the night of 20th February 1930, bet¬ 
ween 7 and 8 p. in. when she was sitting 
on the outer pial of her house chewing 
betel, after her dinner. According to 
the prosecution case, it was accused 1 
who plotted the murder of Sivamma in a 
diabolical manner. It is alleged, that 
about three months before the occurrence, 
when Subbamma was left alone in Siv- 
amina’s house during the latter’s absence 
for a week from the village, accused 1 
approached Subbamma and made impro¬ 
per overtures to her, that when she re¬ 
ported this matter to Sivamma on her 
return, she became enraged and after 
severely scolding accused 1, told him not 
to enter her house, and that she was 
also saying that she would alter her 
will and settle at Gundlakunta. This 
threatened disinheritance is said to have 
supplied accused 1, a motive for bringing 
about the death of Sivamma, with the 

aid of hired assassins. . 

There has been an elaborate trial in 
this case, and the learned Sessions Judge 
has written an exhaustive judgment, 
adverting to the evidence in great detail. 
As observed by him more than once in 
his judgment, the case for the prosecution 
principally depends on the evidence of 
the approver alone. 

P. W. 1 is the approver. He is doubt¬ 
less a man of disreputable character, 
addicted to drinking and gambling. 
About a month before the murder of Siv¬ 
amma, he came out of the jail, after 
serving nine months’ term of imprisonment 
for robbing a woman. In connexion with 
this case, he was arrested by the polioe 
on 3rd March 1930, after getting some 
clue from his associate, one Sanjanna. 
He was taken before the Stationary Sub- 
Magistrate of Proddatur on 4th March 
for remand, and on the next day bis con¬ 
fession was recorded (Ex. A). He has 
given a long narrative. In para. 15 of 


his judgment, the Sessions Judge has 
summarised it as follows: 

“Briefly it is to the effect that he accompanied 
accused 2 on the afternoon of the 17th to Prod¬ 
datur. From there they took a motor bus to 
Yerraguntla and entrained for Tadpatri that 
night. At Tadpathri accused 2 inquired for 
Tirumal Reddi (accused 4) and ultimately found 
him in the village of Kodur. On the way ac¬ 
cused 2 told P. W. 1 that he was going to get 
men from Tirumal Reddi to murder Sivamma. 
P. W. 1 and accused 2 returned from Kodur by 
train from a neighbouring station Vanganur on 
the night of the 18th. They reached Proddatur 
on the 19th morning and from there returned 
to Kothapota. On the 20 th morning accused 2 
went to Kalamalla Railway Station which is 
five miles from Kothepata and met four hired 
assassins alleged to have been sent by Tirumal 
Reddi. He brought them to his house in Kotha- 
peta and in the evening they sot out for Ohinna- 
dandlur. The approver describes the parts played 
by the accused including himself that fatal 

evening.” 

In the detailed narrative of P. W. 1 
as regards the parts played by these ac¬ 
cused (adverted to in para. 16 of the 
learned Sessions Judge’s judgment), what 
is it he has ascribed to accused 1? All 
that the approver says is, that on 20th 
February, when he, and accused 2 and 
the four strangers (accused 5 to 7 and 
another) were lurking after dusk in a 
hay yard (marked in the plan Ex. J«J)» 
accused 1 came to them and said, that 
only the strangers should go and beat 
Sivamma, but those known to Sivamma 
should merely keep watch. After a while, 
acoused 1 came there again and said: 
“She is sitting outside. You had better 
get up. ” When they came to the pot¬ 
ter's lane, accused 1 asked P. W. 1 o 
stay there, and pelt stones if anyone 
should turn up, and himself went mto a 
cattle shed opposite to Sivamma s pial. 

This story of the approver, w, ' lcho °°' 
neots accused 1 with this murder as the 
prime abettor is altogether uncorrobo¬ 
rated by any evidence, and is left se¬ 
verely alone Esoept for the motive there 
is absolutely no proof as to what part, 
if any, acoused 1 played in connex¬ 
ion with this murler, beyond the un¬ 
corroborated statement of the approver. 

The testimony of an accomplice is 
doubtless tainted evidence. It is well 
settled by judicial decisions, that though 
a conviction on the uncorroborated testi¬ 
mony of an approver is not illegal, it is 
however unsafe to convict in the absencej 
of independent corroborative evidence as 
regards material particulars. < Such cor¬ 
roborative evidence may be either direo 
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or circumstantial. This question has 
been well discussed in the case of “ King 
v. Baskerville (1). ” Lord Reading, C. J., 
has laid down tho principles of law at 
p. 667 as follows: 

“ V, o hold that evidence in corroboration 
must be independent testimony which affects 
the accused by connecting or tending to con¬ 
nect him with tho crime. In other words, it 
must be evidence which implicates him, that is, 
which confirms in some material particular not 
only the evidence that the crime has been com- 
mittoJ, but also that the prisouer committed 

it. It would be in high degree dangerous 

to attempt to formulate the kind of evidence 
which would be regarded as corroboration, 
except to say that corroborative evidence is 
evidence which shows or tends to show that 
the story of the accomplice that the accused 
committed tho crime is true, not merely that 
tho crime has been committed, but that it was 
committed by tho accused. ” 


Applying the aforesaid test, the cor¬ 
roborative evidence as regards the ap¬ 
prover’s story to connect accused 1 with 
this crime as an abettor, by the narra¬ 
tion of the part played by him just be¬ 
fore the murder, must be treated to be 
nil. Coming now to the alleged motive 
for accused 1 to plot this murder, there 
is, of course, the evidence of Subbamma 
(P. W. 7). It is argued for the appel¬ 
lants that her evidence is suspicious and 
uutrustworthy, as she did not mention to 
the police the true main details of her 
evidence, viz., her molestation by accused 
1 which resulted in the estrangement 
between accused 1 and Sivamma, and 
the rifling by him of Sivamma’s iron safe 
after the cremation. It is admitted by 
the Circle Inspector (P. W. 31) that he 
examined Subbamma on 24th February. 
Rut she herself admits in her statement 
given before the Magistrate under S. 146 
Criminal P. C., on 10th March 1930 
(Ex. K), fchat she did not state theso 
facts to the police. Conscious of the 
necessity to account for her omission to 
state all theso to the police, she wound 
up her statement, with the explanation 
that owing to fear, and to her having 
been watched by her brother-in-law 
(accused l) she did not mention those 

AU 1 ? fc -, ho pollce or to other officials. 
A belated statement of these important 

rall!’fn affc0 ^ a d6lay ° f nearl y 20 days, 
calls for adverse comment, and at any 

rate cannot be accepted without much 

that if f Ha* ^ e . re ’ 8 the question, 

that if theomissio nto mention two 
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facts to tho police was due to their net 
having oocurred, why should Subbamma 
subsequently turn hostile and invent 
them to implicate accused 1 ? The ex¬ 
planation givon by accused 1 is to the 
effect, that Subbamma came and stayed 
in his house for 10 or 12 days after the 
murder and asked him to give her jewels 
and some cash for her share, and as he 
refused to give her a share in Sivamma's 
bonds, she gave false evidence. Ee this 
as it may: Subbamma’s evidence as re¬ 
gards the relinquishment deed Ex. M, 
executed by her, in favour of accused 1 
and his two brothers, is mendacious, not 
to speak of the disingenuous character of 
the answers given by her, as regards 
that transaction. She is shrewd enough 
to shape her answers, to serve her in¬ 
terests and cannot be deemed to be 
guileless. But, the explanation of ac¬ 
cused 1 as to the reason for the subse¬ 
quent change in her attitude, is not also 
convincing. 

In order to prove the motive for ac¬ 
cused 1 to plot this murder, the prosecu¬ 
tion relies on the evidence of P. Ws. 7, 
14 and 15. They speak to certain state¬ 
ments made by Sivamma, in her out¬ 
burst, having been enraged against ac¬ 
cused 1, by reason of his molestation of 
Subbamma. As for the molestation, 
there is only the evidence of Subbamma. 
P. W. 14 says, that Sivamma told him, 
that as Subbamma had complained to 
her that accused 1 molested her, she 
forbade him to come to her house.' She 
fuither said, that after Venkatasiva 
Reddi’s marriage, she would cancel her 
will, and go and live at Gandiakunta. 

P. W. 15 also speaks to the outburst of 
Sivamma, and says that she told him 
that after marrying Venkatasiva Reddi, 
she would cancel her will and oollect all’ 
the bonds standing in accused's name. 

It is argued by the learned counsel for 
the appellants, that these statements of 
the deceased are inadmissible in evi¬ 
dence, unless they can be brought under 
S. 8, Explanation 1, or S. 32 (l), Evi¬ 
dence Act. According to the prosecution, 
the disclosure of Sivamma’s intention to 
cancel the will (Ex. L) and disinherit 
him, was the reason for accused 1 to 
plot the murder of Sivamma. S. 8 says, 
that any fact is relevant which shows or 
constitutes a motive for aDy fact in issue. 

In this case, the fact in issue is, whether 
acoused 1 caused the murder of Sivamma. 
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The motive for this can be proved, as a 
relevant fact. But a fact, though re¬ 
levant, must only be proved by admis¬ 
sible evidence. What P. Ws. 14 and 15 
heard Sivamma say, would be hearsay 
evidence, and as such inadmissible, un¬ 
less it can be brought under any recog¬ 
nized exception. I at first thought, that 
if what Sivamma stated ‘about her in¬ 
tention to cancel the will constituted a 
motive for accused 1 to devise her. 
murder, that statement can be proved 
only by those who heard it from her. 
There is however this difficulty, viz. 
that though that statement shows a 
motive for accused l’s act, it does not 
lose the character of being a statement 
made by a deceased person. Such a 
statement will be admissible under S. 32 
(l), if it satisfies the requisites men¬ 
tioned therein. It cannot be deemed to 
be a statement as to the cause of her 
death, or as to any of the circumstances 
of the transaction which resulted in her 
death, and it would therefore be hearsay 
and not admissible: vide Queen-Empress 
v. Surendra Nath Sarkar (2). Unless such 
a statement is shown to have accom¬ 
panied or explained any act of Sivamma, 
it would not come under Expln. (1), 
S. 8. It must also- be noted that 
p' W. 15*says that accused 1 was not 
present when Sivamma said so. It is not 
shown that Sivamma stated like that in 
the presence or to the knowledge of 
accused 1. No doubt, the result will be, 
that where a statement made by a de¬ 
ceased person is said to constitute a 
motive for another to commit a crime, 
it cannot be proved by one who heard 
the deceased say so. It is contended, 
that a motive is provable as a relevant 
faot, but it cannot be proved by hearsay 
evidence. With some hesitation, I am 
constrained to accede to the contention 
that the evidence of these witnesses as 
to what Sivamma stated to them is 
inadmissible. That being so, it should be 
taken, that there is only slender proof 
in support of the alleged motive, which 
coneists in the evidence of P. W. 7. 

In the statement of Sivamma, recorded 
by the Village Munsif (P. W. 30) shortly 
after the attaok on her, which is filed as 
Ex. DD, she said that some persons four 
or three in number came and cut her on 
her forehead with a hatchet and out her 
with an axe on her side and forehead and 
~(2) [1901] 28 Qal. 897=6 0. W. N. 574. . 


that as her left arm was cut on the 
wrist, it fell down. She is alleged to 
have added at the end, that the keys, 
etc., which were with her were taken 
away. In para. 38 of his judgment, the 
learned Sessions Judge says: 

“The prosecution have based their arguments 
on the dava being true and the fact that 
Sivamma did state to the Village Munsif that 
her keys were lost.” 

Assuming that this is a correct record 
of what Sivamma said, as it purports to 
be, it miy be asked, why Sivamma 
failed to mention her suspicion about 
accused 1 being the abettor of this crime. 
The prosecution.'case is that Sivamma was 
apprehending some foul play by accused 
1 but even if she was fully conscious 
when she made the statement to the 
Village Munsif it is doubtful whether she 
was in a position at the time of physical 
agony and distress to reflect calmly 
over the affair and make any such in¬ 
ference. Her omission, the defence would 
try to rely on. But the prosecution has 
treated P. W. 30 as a hostile witness and 
obtained permission to cross-examina¬ 
tion. This so-called dava is either wholly 
true or wholly concocted, and the third 
alternative is, that it is partly true and 
partly concocted. If Sivamma should 
have lost consciousness after such a 
brutal attack, she could not have made 
any statement at all to the Village 
Munsif. In that case, there is good reason 
to suspect that this dava was got up by 
accused 1 and his party with the aid of 
the Village Munsif (P. W. 30). 

But it would appear even from the 
evidence of P. W. 7, that when she ques¬ 
tioned Sivamma after opening the door of 
the house, as to who had beaten her, she 
said: "Some strangers.” This shows, 
that she was not completely unconscious. 
Ex. DD is not altogether free from sus¬ 
picion, if regard be had to the circums¬ 
tances of this case. 

The difficulty in this case is that 
apart from the evidence of the approver, 
there is scanty evidence of a direct cha¬ 
racter. So far as accused 1 is concerned, 
there is no corroboration of the ap¬ 
prover’s story regarding the part played 
by accused 1 on that fatal night, just 
before the ooourrence. The approver 
has not stated anything else about ac¬ 
cused 1, in the whole of his long narra¬ 
tive. I have .already dealt with the 
proof adduced for showing.a motive for 
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him to oommit this crime. It is sugges¬ 
ted by the defence, that this crime might 
be the work of dacoits or robbers. But, 
considering the time, place and circums¬ 
tances of the attack, the most brutal 
manner in which the poor woman was 
ruthlessly attacked with a deadly weapon 
and the absence of any attempt by the 
culprits to enter into the house for 
plundering property, I have no hesita¬ 
tion to reject this suggestion as unten¬ 
able. If the defence is unable to ac¬ 
count for the murder in any other way, 
it cannot be taken, that the prosecution 
story is necessarily true. It must suc¬ 
ceed on the strength of its own case, and 
not on the weakness of the defence. 

Stress has been laid by the prosecu¬ 
tion, on the conduct of accused 1, in 
rifling the iron-safe of Sivamma on 21st 
February, with the aid of the keys, 
which Sivamma lost during the attack 
on her. This is spoken to by Subbamma 
(P. W. 7) alone in her evidence. Her 
omission to mention this fact, without 
suspiciously long delay, is a factor to be 
counted against her ;veracity. Granting 
that ‘accused 1 did meddle with the 
iron-safe, as alleged, and remove some 
cash, jewels, and promissory notes, is 
the inference that he must have brought 
about .the murder irresistible? After 
Sivamrna’s death, accused 1 and his 
brothers would be entitled to her pro¬ 
perties under the will (Ex. L) which 
remained uncancelled. There was really 
no need for accused 1 to clandestinely 
open the iron-safe, for removing some of 
the contents thereof, as he could get 
possession of those properties, on the 
basis of the will, in due course. It is diffi¬ 
cult to accept the view of the learned 
Sessions Judge that the opening of the 
safe by accusod 1 on the 2Lst evening 
is a tangible piece of corroborative evi¬ 
dence as against accused 1. There is the 
fact that the keys were voluntarily pro¬ 
duced before the police on the 22nd, 
as having been discovered with the 
blood-stained cloth. The subsequent 
conduct of accused 1. in coming to the 
scene of attack at once along with the 
Village Munsif and others, in taking the 
injured woman to the hospital, and 
attending the cremation etc., just as a 
cordial relation of hers would do, and 
in the production of the keys before the 
police on the 22nd itself, admits of two 
constructions, according to the angle of 


vision used. Apart from such conduct, 
if there is some adequate proof of his 
complicity in the murder, we can easily 
deem such conduct as a studious simula¬ 
tion on his part to cover up his guilt. 
When there is no such proof except the 
uncorroborated statement of the ap¬ 
prover, such conduct which is prima 
facie indicative of the innocence, cannot 
be viewed L as mere simulation. At any 
rate, in a criminal case of this kind, 
when a set of circumstantial evidence is 
capable of two constructions, one in fav¬ 
our of the accused, and one against 
him, he should at least be entitled to 
the benefit of the doubt. In para. 39 of 
his judgment, the learned Sessions Judge 
gees on to say: 

“ This is a carefully plotted murder iu which 
considerable foresight has obviously been taken 
by the culprits who successfully covered up all 
their traces.” 

The insurmountable difficulties which 
the prosecution meets with in bringing 
home the guilt to the accused, owing to 
the refractory nature of witnesses, who 
would not disclose what they know, or 
w’ho have come under the sway of the 
influence of the accused, are certainly 
deplorable, but in view thereof, there 
would be no justification for convicting 
the accused, on insufficient or inadequate 
evidence however strong the suspicion 
may be, giving rise to righteous indigna¬ 
tion. The learned Sessions Judge has cha¬ 
racterized P. Ws. 6 and 30, as most un¬ 
satisfactory witnesses. He is of opinion 
that they are the confederates of accu¬ 
sed 1. P. W. 6 is even suspected by him 
of complicity in the murder, and he is 
the man who is said to have been talk¬ 
ing to Sivamma on the pial, just before 
the attack, and to have also received 
some minor injuries at the hands of some 
of the assailants. C. W. 2 is a younger 
brother of accused 1 and G. W. 3 is the 
paternal uncle of accused 1. They both 
support the evidence of the Village Mun¬ 
sif (P. W. 30) whom the prosecution dis¬ 
cards as a hostile witness. Direct evi¬ 
dence to prove the guilt of acoused 1 in 
connexion with this murder, is practi¬ 
cally nil, excopt that of the approver. 
The motive for him as disclosed by Sub¬ 
bamma (P. W. 7) leads to suspicion, eveu 
strong suspicion against him. The cir¬ 
cumstantial evidence, as regards him, is 
capable of two constructions, and is not 
consistent only with his guilt. The quos- 
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tion is, whether it is safe to act solely on 
the evidence of the approver ‘and convict 
accused 1 for abetment of murder. 

If the guilt of accused 1 himself should 
bo deemed to have not been proved be¬ 
yond reasonable doubt, is there a good 
basis for convicting accused 2 to 4, who 
are alleged to have assisted accused 1 in 
carrying out his design against the life 
of Sivamma ? Accused 2 and accused 4 
are no doubt close relations of accused 1, 
but accused 3 is not a relation. The mere 
fact that accused 2 and accused 4 are in¬ 
debted to Sivamma, is hardly sufficient 
to hold that they would readily consent 
to procure assassins for murdering Siv¬ 
amma in order to make a gain for them¬ 
selves by getting rid of those debts. On 
the other hand the promissory notes exe¬ 
cuted by them to Sivamma have not been 
destroyed after her murder, and are still 
intact. There is also the fact that ac¬ 
cused 4 is a man of considerable pro¬ 
perty. The only reason for their stop¬ 
ping to join in this nefarious crime can 
be to oblige their relation (accused l). 
There can be no such motive, so far as 
accused 3 is concerned. 

The story of the approver (P. W. l) 
has been the subject of much adverse 
comment by the learned counsel for the 
appellants. His story is a long narra¬ 
tive and he has on the whole stood the 
long and searching cross-examination, 
without committing himself to serious 
inconsistencies. But on a careful scru¬ 
tiny of his narrative, it looks as if he 
studiedly minimized the importance of 
the part played by him. To be an ac¬ 
complice, he should have done some¬ 
thing more than what he would ascribe 
to himself. It is urged on behalf of the 
accused, that the approver, as shown by 
his narrative was there not as au accom¬ 
plice in the crime, but more as an incu¬ 
bus to watch others’ dealings for dis¬ 
closing them. It is also contended that 
this man must have been supplied to the 
police by Podda Obula Reddi of Kotha- 
peta (G. W. I) in whose employ he lias 
been after his release from jail, and in 
whose cattle shed he used to sleep. 
Much has been said on both sides about 
G. W. 1 and eaoh side is urging that he 
has a leaning towards the other. There 
is no doubt that P. W. 1, is a man dis¬ 
reputable in character, who may run 
with the hare and hunt with the hound. 
In the face of the evidence of 0. W. 1, 


who says h3 i3 related to G. W. 3, as 
also to accused 2, accused 3 and accused 
4, it is difficult to acoept the suggestion, 
that he should have supplied the appro¬ 
ver to implicate them in this case unless 
by wild speculation. 

Taking the case of accused 2, there is 
really no corroboration of the approver’s 
story that he was in company with accu¬ 
sed 2 from the 17th evening. P. W. 23 
(the Village Munsif of Mundanur) do not 
really corroborate what the approvor has 
said, to connect accused 2 with this 
affair, as an introductory circumstance. 
The learned Sessions Judge views the 
divergence of the evidence of P. Ws. 23 
and 25 from that of the approver as sus¬ 
picious. But this view does not advance 
the case of the prosecution. What it has 
to do is to adduce evidence to corroborate 
a material particular in the evidence of 
the approver for connecting the accused 
with the crime, and when witnesses 
cited for such a corroboration, fail to cor¬ 
roborate, it is no use saying that they 
were gained over, or are suppressing the 
truth. The fact however remains that 
corroboration is wanting. 

By the evidence of P. Ws. 27 and 28, 
we may take it that the approver’s state¬ 
ment that he and accused 2, were at 
Proddatur on the 19th morning is corro¬ 
borated. It is true as observed by the 
learned Sessions Judge, that desperate 
attempts have been made by the defence 
to show that the man who sent the chit 
to the hotel-keeper (P. W. 27) was not 
P. W. 28, but his elder brother. There 
is however no good reason to doubt that 
the man who sent the chit is P. W. 28. 

According to the approver he was ask¬ 
ed by accused 2 on reaching Kodur on 
the 18th to see whether accused 4 was 
there As desired by accused 4, P. W. 1, 
brought accused 2 to the Kallam Doddi 
or hay yard, a little before sunset. When 
aooused 2 and accused 4 were ‘sitting 
near the hay-rioks, two strangers (one of 
whom is aooused 7) came there and join¬ 
ed them. But P. W. 1 did not hear their 
conversation. The prosecution has let 
in the evidence of Mooji Obula Reddi 
(P. W. 19) to corroborate the story of 
accused 2, accused 4 and accused 7 hav¬ 
ing met there. This witness speaks to 
his having gone there to bring a stone 
roller, and see them all sitting there. 
But the approver does not speak to his 
having seen P. W. 19. The credibility 
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of this witness is attacked on the ground 
that he is a biassed witness as accused 5 
and acoused 7 are according to his own 
admission in a faotion opposed to that of 
his uncle Obula Reddi. It may be that 
acoused 4 has no concern in that faction. 
In this case it is curious, that even for 
such slender corroboration, the proseou- 
tion has been unable to bring in a wit¬ 
ness altogether disinterested. 

As regards some of the particulars in 
the narrative of the approver relating to 
the date of offence (20th February) the 
evidenoe of P. Ws. 20, 21 and 22 is ad- 
duced by way of corroboration. P. W. 20 
is a resident of Chinnadandlur. On his 
way to his field at about 9 a. m., on that 
day, he saw accused 2 going along a foot¬ 
path, followed by four strangers who 
wore walking one behind the other. A 
month thereafter he identified two of the 
strangers as accused 5 and accused 6 and 
a month later still, he identified accu¬ 
sed 7, as one of them at a parade. His 
evidence looks rather artificial. There 
was nothing special to attract his atten¬ 
tion, when he saw some persons going 
along a foot path, and it is difficult to 
believe that by a casual glance at some 
strangers, without any reason for rivet- 
ting his attention on them, he would be 
able to identify them one or two months 
later. This man is related to Eddula 
Narsi Reidi (P. W. 15) according to the 
lattor’s admission in cross-examination, 
but when questioned about that relation¬ 
ship, this witness would ignore it. The 
defence is emphasizing the fact that 
P. W. 15 is an arch enemy of accused 1, 
and accused 2 a leader of the opposite 
faction. Though P. W. 15 says that the 
disputes of the faction wore squared up 
20 years ago, he is driven to admit a re¬ 
cent oriminal case as also disputes 
connected with Taluk Board elections, 
which surely indicate the strained na¬ 
ture of the feelings between him and ac¬ 
cused 1 and accused 2 and their rela¬ 
tions. P. W. 21 (the Village Munsif of 
Gopalapuram) who speaks to his having 
seen accused 3 and accused 7 cross him 
on the road at about 3 p. m ., on 20th 
hebruary, moro than a chain away from 
Sivamma’s house, is a witness to corro¬ 
borate the approver’s story, that it was 
accused 3 who took acoused 7 to Chinna¬ 
dandlur to point out Sivamma that after¬ 
noon. It is urged for the defence, that 
this witness is a biased witness, belong¬ 


ing to the faction of P. W. 15. He 
admits that ho is a co-accused with the 
son and brother of P. W. 15 in a cri¬ 
minal case recently filed by one 
Pulligadu. He is related to C. W. 1 
and also to accused 2. He did not tell 
anyone about his having seen accused 3 
and accused 7 passing along, till 5th 
March 1930, when he was examined by 
the police. Even when he attested the 
panchayatnama (Ex. T) on 26th Febru¬ 
ary, he made no mention of this, but 
this omission is sought to be explained 
by the prosecution, by stating that the 
witness could not* have suspected ac¬ 
cused 3 until the approver was examined 
by the police on 3rd March. It is un¬ 
fortunate that the only man whom the 
prosecution could get to speak to this 
particular is a person not free from 
bias and a member of an opposite faction. 

There remains the evidence of P.W. 22, 
who belongs to the village of Thimma- 
puram, five miles from Kodur. His evi¬ 
dence is fully discussed by the learned 
Sessions Judge in para. 24 of his judg¬ 
ment. This witness who was driving o, 
single-bullock cart during the latter 
part of the night of 29th February, 
found his cart stranded in the sandy bed 
of the Pennar, when ho noticed 5 or 6 
persons comiug from Vanganur side. He 
found accused 4 coming along with ac¬ 
cused 6 and accused 7 and others. When 
he sought for help accused 4 askod them 
to assist him in pushing the bandy for 
some distance, and they did so. This 
witness was examined by the police on 
12th March, about 20 days after the oo- 
currenoe. Ho is definite in his denial of 
the presence of accused 5 among the per¬ 
sons whom he saw. By his bungling as 
to when he sold the cotton for paying 
for the ragi bought at Kodur ho has 
failed to satisfy our test applied to decide 
the truth of his version in respect of the 
incident mentioned by him. In a case 
of this kind, which shows the murder in 
question must be the outcome of a 
cleverly conceived and carefully worked 
out plot, the task of the police in pro¬ 
curing adequate evidence to prove in a 
Court of law the guilt of the accused, 
even if they were able to trace them as 
the real culprits, is no easy one. The 
learned Sessions Judge appears to be 
keenly alive to the fact that the oul- 
prits have successfully covered up all 
their traces, so as to make the task of 
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observations in weighing the evidence, 
seem to have been coloured by this 
impression. But, in order to convict 
persons charged with murder, there 
should be unimpeachable evidence of 
reliable witnesses, bringing home the 
guilt to the accused beyond reasonable 
doubt. Such evidence is wanting in the 
present case, and it need not be reiter¬ 
ated that it is not safe to convict on the 
sole testimony of an approver, without 
sufficient corroboration in material parti¬ 
culars, either by direct or circumstantial 
evidence. We have ’bestowed our anx¬ 
ious consideration over this case. The 
learned Sessions Judge has doubtless 
evinced a commendable anxiety to get at 
the truth. But if we find that the proof 
adduced at best leads to strong suspi¬ 
cion, but falls short of the requisite 
standard, we are constrained to give the 
benefit of the doubt to the accused. In 
this case, if the accused escaped, it is 
certainly not because their innocence is 
established, but only as the recipients 
of the benefit of doubt. 

In the result, the conviction and sen¬ 
tence of all the accused are set aside. 
They are acquitted and will be set at 
liberty. 

Beasley, C. J. I entirely agree with 
the judgment of my learned brother 
and do not propose to add anything 
with regard to the facts of this case but 
I think it is necessary to say something 
with regard to the admissibility of some 
important matters tendered in evidence 
in the Sessions Court and held to be 
admissible by the learned Sessions Judge 
in spite of the objection taken to admis¬ 
sibility by the defenoe. That evidence 
relates to the motive for the murder 
relied upon by the prosecution. It is 
contended that accused 1 caused Sivamma 
to be murdered because she intended 
to alter her will which was in his 
favour. This it is alleged was because 
he had made indecent overtures to Sub- 
bamma during the absence of Sivamma 
from her village and that in consequence 
of a complaint made by Subbamma to 
her on her return about those overtures 
Sivamma was very much incensed and 
expressed her intention of cutting ac¬ 
cused 1 out of her will. P. W. 15 states 
as follows : . , . . . 

"When I asked her about the inferior jewels 
she was getting made, she began to abuse say 
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ing, outcasle is a wretched Mala Madiga 
caste. There is no ca9te like this anywhere 
else. They are eating my properties. They are 
ungrateful lo me. Should I burn more pro¬ 
perty over them ? Iam quite sure they will 
murder me in six months or a year. She was 
on the pial and abusing like this very loud. 
She said that after marrying Venkata Sivadu, 
she would cancel her will and retransfer or col¬ 
lect all the bond standing in accused l's name 
and go and settle at Gundalakunta or Kokat- 
tam. She said she would give her property to 
such persons as she liked. She said all this out 
loud. Accused 1 was not present at the time. 
All Sivamma’s anger was because accused 1 
had caught hold of Subbamma’'. 

Subbamma (P. W. 7) in her evidence 
states : 

“In her second will Sivamma left property 
to me and to accused 1 and his two brothers. 
Sivamma was not on speaking terms with ac¬ 
cused 1 for about three months prior to the 
murder and he did not come to our house. One 
day he came and molested me when Sivamma 
had gone to Nallaballe. Sivamma went there 
for eight days and I was left alone in the house. 

He came during the daytime when I was alone. 

I told him he should come only when Sivamma 
was at home. He then went away, I com¬ 
plained weeping to Sivamma when she returned 
home two or three days later. She sent for 
accused 1 and scolded him and asked him not 
to come to her house again. Since then we and 
accused 1 were not on speaking terms.” 

Then : 

“Sivamma also told me after this incident 
with accused 1 that she would alter her will 
and that she would go and settle at Gudla- 
kuntla as accused 1 was a bad character.” 

P.W. 14 also gives similar evidence. 

Clearly the statement of Sivamma 
was not one made as to the cause of her 
death or as to any of the circumstances 
of the transaction which resulted in her 
death and this is conceded by the learned 
Publio Prosecutor. Sivamma’s state¬ 
ment therefore is not admissible as one 
coming within the provision of S. 32, 
Evidence Act. But it is contended that 
her statement is admissible under S. 8, 
Evidence Act, because it shows a motive 
for the murder. S. 3 makes any fact 
relevant which shows or constitutes a 
motive for any faot in issue and the 
conduct of any party is relevant as prov¬ 
ing such motive. It is contended by the 
prosecution that Sivamma’s intention ta 
alter her will is conduct showing such 
motive, and clearly her intention to alter 
her will is a relevant fact but the ques¬ 
tion is how such an intention is proved. 

The learned Public Prosecutor of Cud- 
dappah who has most ably argued the 
oase contends that because her intention 
is relevant it can be proved by hearsay 
evidence. With this contention I oan- 
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not agree. If the intention of a person 
can be proved by direct evidence then 
such evidence is olearly admissible to 
prove the relevant fact of motive but I 
can find nothing in the Evidence Act 
which renders hearsay evidence of such 
intention admissible ; and it seems to 
me that the learned Sessions Judge has 
failed to draw a distinction between the 
relevancy of evidence and its admissibi¬ 
lity. I oan find nothing in S. 8, Evi¬ 
dence Act, which supports the conten¬ 
tion of the prosecution that a relevant 
fact can bo proved by hearsay evidence. 
Hearsay evidence can never be admitted 
unless the Evidence Act permits it. 
S. 32 does, subject to the conditions 
therein stated, admit hearsay evidence. 
If the learned Public Prosecutor's con¬ 
tention is correct, then it means that 
evidence otherwise inadmissible, ; namely 
hearsay evidence can be admitted in 
order to prove any relevant fact. This 
it seems to me is an utterly impossible 
contention. It oannot be argued that 
Sivamma s expressed intention amounted 
to conduct because Expl. (l) expressly 
rules out any such contention. That 
explanation says : 

"The word conduct in this section does not 
include statements, unless those statements ac¬ 
company and explain acts other than state¬ 
ments ; but this explanation is not to affect 
the relevancy of statements under any other 
section of this Act.” 

What Sivamma said was not in expla¬ 
nation of any act of bars nor did it ac¬ 
company any aot of hers. It is a bare 
statement unaccompanied by any act 
and not any explanation of any act. If 
Sivamma had attempted to tear up her 
will, that would have been evidence 
of conduct admissible under S. 8, Evi¬ 
dence Act ; if she had made any state¬ 
ment in doing so, that also would have 
been admissible under S. 8 ; and if 
she had explained why she was doing 
so, that also would have been admis¬ 
sible under the same section. But that 
i3 not the ease at all and I am unable 
to see how the statement made by her 
can possibly be admitted. She has not 
been oalled and it is merely the evidence 
of what other persons heard her say in 
the absence of accused 1. Therefore in 
my view, the learned Sessions Judge was 
wrong in admitting such evidence. 

I think it necessary to add that it is 
quite clear that the polioe were faced in 
this case with a very difficult task. I 


am satisfied that the motive for this 
murder was not robbery and that no one 
except one who would benefit financially 
by Sivamma’s death was likely to bring 
about her death. Judging the case from 
the probabilities and strong suspicion, 
the conclusion may well be that it was . 
accused I who brought about her death 
but in criminal cases neither suspicion, 
nor probabilities oan decide cases in the 
absence of legal evidence. In this casein 
the course of the argument of the learned 
counsel for the acoused the learned Ses¬ 
sions Judge was accused of being obses¬ 
sed with the belief of the guilt of the 
accused and to have exhibited unneces¬ 
sary and unwarranted zeal in convicting 
them. Ilis task was a very difficult one 
indeed and I am far from saying that 
there were not good grounds for the 
obsession attributed to him. Unfortu¬ 
nately, as my learned brother has 
pointed out in his judgment, there is nob 
the necessary evidence to turn strong 
suspicion and probability into a reason¬ 
able certainty and the prosecution case 
fails on that account and I agree that 
this appeal must be allowed and the con¬ 
viction and senteuce set aside and the 
accused set at liberty. 

P.R.S./k n. Appeal allowed, 
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Full Bench 

Beasley, C. J., Ramesam, Jackson, 
Anantakrishna Ayyar and 

SUNDARAM CHETTY, JJ. 

Arumugha Solagan — Accused— Peti¬ 
tioner. 

v. 

Emperor — Opposite Party. 

Criminal Mise. Petn. No. 36 of 1931, 
Decided on 26th January 1931, against 
sentence of death passed by the Court of 
Session, East Tanjore. 

(a) Criminal P. C. (1S98), S. 7 (1)—Object 
of S. 7 (1) is to lay down rule governing rela¬ 
tion between Sessions divisions and districts. 

The object of Cl. (1) is not to enable tho Local 
Government to constitute Sessions divisions 
out of districts but to lay down a rule governing 
tho relation between Sessions divisions and the 
districts ; th.it is, a Sessions division shall not 
consist of half a district or even one and a half 
districts, but shall consist of one district or 
plurality of whole districts. [P G98 0 2] 

**(b) Criminal P. C. (1898), S. 7(1)— 

(Per Full Bench) “District” means district 
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for purposes of criminal administration—■ 

( Jackson , J. contra). 

(Fcr Full Bench). —The word “district” as used 
in S. 7 and in other sections of the Cotie is a 
district for the purposes of criminal administra¬ 
tion which shall have a District Magistrate ac¬ 
cording to S. 10, and that the Sessions division 
should be the equivalent of one such district or 
a number of such districts is all that is meant 
by S. 7 (1), and whatever alteration is made in 
the limits cr numbers of divisions or of districts, 
it should always conform to the principle in 
Cl. (1), viz., that a Sessions division should bo 
equivalent to a whole district or number of 
whole districts without having fraction— (Jack- 
son, J. conir a). [P 698 C 2] 

*(c, Criminal P.C. (1398), S. 10— (Per Full 
'Bench) —One officer can be District Magis¬ 
trate for two districts—( Jackson, J. contra). 

(Per Full Bench) —One officer cau be appointed 
District Magistrate for two districts : (Jackson, 
J. contra). [P 7C0 C 2] 

(d) Criminal P.C. (1893), S. 7(2)—Local 
Government can alter number and limits both 
of divisions and districts. 

Under S. 7 (2) the Local Government have got 
the power of altering the number and limits of 
divisions as well as the number and limits of 
districts. [P 700 C 2] 

** (e) Criminal P.C. (1898), S. 7 (2)— 
(Per Full Bench) —Notification creating two 
Sessions divisions of Tanjore held not ultra 
vires of Local Government — ( Jackson , J . 
contra). 

{Per Full Bench) —Where a notification issued 
by the Local Government created two Sessions 
divisions of Tanjore, East Tanjore Sessions Divi¬ 
sion and West Tanjoro Sessions Division out of 
one Tanjoro Sessions Division which was also a 
Tanjore District and tho Government did not 
notify that each Sessions division should consist 
of more than one district. 

Hell: (1) that after the notification by the 
operation of S. 7 (1) each Sessions division also 
became a district creating East Tanjore Sessions 
division and also East Tanjore District and 
West Tanjore Sessions division and West Tan¬ 
jore District : 10 Bom. 374, Ref. ; (2) that there 
was nothing wrong in having one District Mag¬ 
istrate for both the districts of East Tanjore 
and West Tanjore ; and (3) that the constitution 
of two Sessions divisions each consisting of a 
full district, viz. East Tanjore and West Tanjore^ 
di l not offend any section and was not ultra 
vires of the powers of the Local Government. 
(Jackson, J. contra) [p 700 C 1, 2] 

K. S. Jayarama Aiyar, S. Nagaraja 
Aiyar and G. Gopalciswami —for Peti¬ 
tioner. 

Advocate-General —for Local Govern¬ 
ment. 

The Public Prosecutor —for the Crown. 

Ramesam, J. — The question arising 
boforo us is whether Notifications Nos. 
175 and 177 of the Local Government, 
dated 22nd June 1921, constituting a 
Sessions division of West Tanjore and 
a Sessions division of East Tanjore are 
intra vires or ultra vires of the Local 
government. The doubt arises because 


of the language of S. 7, Cl. (i), Criminal 
P. 0., the latter part of which says : 

Every Sessions division shall, for the pur¬ 
poses of this Cole, be a district or consist of 
districts.” 

Two alternative meanings have been 
suggested for this clause. According to 
one, tho sentence merely lays down tho 
relation between a Sessions division and 
a district namely, that either a Sessions 
division shall be equivalent to a district, 
or it shall be equivalent to a number of 
whole districts. The other interpreta¬ 
tion is that a Sessions division should be 
constituted out of a single district or a 
number of districts. In the latter in¬ 
terpretation a district is already a thing 
known; but a Sessions division, a new 
thing, is to be formed out of a district or 
districts which are known. If Sessions 
divisions were unknown at the time when 
the Code was passed, but only districts 
were known, the second interpretation 
would certainly be a reasonable inter¬ 
pretation. But, as Cl. (3), S. 7, points 
out, both Sessions divisions and districts 
were already known. So the object of 
Cl. (l) is not to enable the Local Govern¬ 
ment to constitute Sessions divisions out 
of districts but to lay down a rule govern' 
iog the relation between Sessions divi¬ 
sions and districts ; that is, a Sessions 
division shall not consist of half a district 
or even one and a half districts, but shall 
consist of one district or of a plurality 
of whole districts. Even accepting the 
second interpretation, it does not follow 
that the word “district” there is a revenue 
district. In my opinion, the word dis¬ 
trict” as used in S. 7 and in other sec¬ 
tions of the Code is a district for the 
purposes of criminal administration. The 
word “district” has not one . well-known 
sense which might be described as the 
ordinary sense. We have revenue dis¬ 
tricts in the Presidency administered by 
Collectors. We have got civil judicial 
districts within the jurisdiction of District 
Judges. We have also got registration 
districts. It is because the word “dis¬ 
trict” has got all these senses, that it is 
not defined in tho General Clauses Act of 
1868, 1887 or 1897. Nor is it defined in 
the Code. It seems to me that, just as 
there are other kinds of districts, there 
is also a district for the purposes of cri¬ 
minal administration. Such districts 
shall have a District Magistrate accord¬ 
ing to S. 10, and that a Sessions division! 
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should be the equivalent of one suoh dis¬ 
trict or a number of suoh districts is all 
that is meant by S. 7 (l). Cl. (2), S. 7 
enables the Local Government to alter 
the limits or number of divisions and 
districts. Though generally a district 
and a division may be identical in area, 
they need not necessarily be identical, 
because a Sessions division may be equi¬ 
valent to two or more districts. But, 
whatever alteration is made in tho limits 
or numbers of divisions or of districts, 
jit should always conform to the principle 
jin Cl. (1), viz., that a Sessions division 
should be equivalent to a whole district 
; or should be equivalent to a number of 
■ whole districts without having a fraction. 
I have already observed that Cl. (3) re¬ 
cognizes Sessions divisions and districts 
as existing when tho Code was passed. 
Now, what were tho districts which were 
existing then and which the Code re¬ 
cognized ? 

To examine this question and not for 
the purpose of interpreting S. 7 in the 
light of the corresponding sections of 
the earlier Codes, a process condemned 
by the House of Lords, we may look 
into the earlier Codes to see the history 
of Sessions divisions and districts. 

In tho Criminal Procedure Code of 
18GL there were no Sessions divisions, but 
Courts of session wore mentioned. Tho 
Magistrate of a district was defined. 
“District” was also defined as the local 
jurisdiction of the Magistrate of a dis¬ 
trict. This definition cannot be con¬ 
sidered a3 a logical definition because the 
term defined also occurs in the definition. 
But however wo may assume that “dis¬ 
trict in the Code of I8G1, perhaps meant 
a revenue district which was probably 
the only district known at that time. 
Coming to tho Code of 1872, we find 
that the term ‘Sessions divisions” was 
first introduced. S. 12 in Ch. 3 refers to 
Sessions divisions. Apparently it cor¬ 
responds to S. 7 in the later codes. The 
whole of Ch. 3 refers only to Sessions 
divisions and makes no reference to dis- 
* i ; 10fc8 * There is no section in that Code 
like S. 7 (1) of the later Codes laying 
down any rule regarding the relation 
between Sessions divisions and districts. 
The next chapter, that is Ch. 4, refers to 
districts. In S 22(b) for the first time 
we have got reference to the Magistrate 
of a district and S. 35 enacts that in 
every district there shall be a Magistrate 


called the Magistrate of the District. So 
far, one may assume in favour of tho 
other argument that at tho time when 
the Code of 1872 was enacted the only 
district known, was a revenue district. 
But by S. 4, Act 11 of 1874 an amend¬ 
ment was introduced into S. 39 of that 
Code by which the Local Government 
may, with the previous sanction of the 
Governor-General in Council, declare 
any local area to be a district. It 
seems to me that a district so declared 
by the power conferred under S. 39 
would have been so declared for tho pur¬ 
poses of tbe Code and not for any other 
purposes, i. e., it would be a district 
for criminal administration. A revenue 
district or a registration district could 
not bo declared” under the power con¬ 
ferred by S. 39, Criminal P. C. There- 
fore a district created under S. 39 would 
be district for the purposes of adminis¬ 
tering the Criminal Procedure Code and, 
in my opinion, from and after that 
amendment a new kind of district was 
created in the presidency, namely, a 
district for criminal administrative 
purposes. When the Code of 1882 was 
passed there were already sessions divi¬ 
sions and also districts for the purposes 
of criminal administration existing, but 

no rule governing the relation between 
them. 

Now comes S. 7 of the Cede of 1S82, 
which resembles S. 7 of tho Code of 
189S. Cl. 1, S. 7, for tho first time 
lays down a rule that a Sessions 
division should for the purposes of 
the Criminal Procedure Code bo equi¬ 
valent to one district or should be 
equivalent to a number of whole dis¬ 
tricts. Sessions divisions had not to bo 
newly constituted then for they were 
already existing. Cl. 3 of that section 
enacts that the Sessions divisions and 
districts existing at tho time when 
the Code was passed shall be recog¬ 
nized as Sessions divisions and dis¬ 
tricts. Cl. 2 was enacted enabling 
the Local Government to alter tho 
limits and the number of divisions 
and districts. The Code of 1898 merely 
continues the Cole of 1882. It is thus 
seen from the scheme of the Codes of 1882 
and 1898 that a district has a different 
conception from that of a division, 
though a division may be equivalent 
to a district. It need not necessarily 
be so, for it may consist of a number 
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of districts. The conception underlying 
a division is that a Sessions Judge is 
presiding over a division: vide S. 9. The 
conception underlying a district is that 
there is a District Magistrate for each 
district: vide S. 10. So a Sessions divi¬ 
sion is not identical with a district 
though territorially one may be (but 
may not be) equivalent to a district. 
It seems to me that from 1874 the dis¬ 
tinct conception of a district for criminal 
administrative purposes was introduced. 
It was made clearer in the Codes of 
1882 and 1898 by the use of the words 
“for the purposes of the Code” in S. 7, 
Cl. (1). It seems to me that the word 
‘district” has not one ordinary sense. 
Now, at any rate, it has several ordi¬ 
nary senses. One of them, viz., a 
revenue district, is perhaps of a longer 
duration than the other senses at 
present existing and there is no reason 
why the word “district” in S. 7 should 
be taken in a sense alien to the pur¬ 
poses of the Code and not in the sense 
of a district for criminal administration 
which is the only proper sense for the 
purposes of the Code. 

Now, according to the above inter¬ 
pretation, let us see what has happened 
in 1921 when the notification was 
issued. Before the notification there 
was one Tanjore Sessions Division. It 
was also a Tanjore District for criminal 
administration. The notification creates 
two Sessions divisions. By the opera¬ 
tion of S. 7, Cl. (l), each Sessions divi¬ 
sion also becomes a district, the Govern- 
• ment not having notified that each 
Sessions division should consist of more 
jthan one district. So that, after the 
(notification we have got East Tanjore 
Sessions Division and also East Tanjore 
District. We have also ^Ve?t Tanjore 
Sessions Division and also West Tanjore 
District. This is in accordance with 
S. 7. This is supported by the reason¬ 
ing of Birdwood and Jardine, JJ., in 
Queen-Empress v. Mangal Tekchand { l) 
at p. 383, where they say: 

"Perim is a Sessions division. It is also a 
distriol under S. 7 of the Code.” 

We have not got a Sessions division 
which consists of half a district, but each 
of the two divisions consists of one 
jdistriot. It is true that S. 10 directs 
that a District Magistrate shall be ap¬ 
pointed for every district; but that 

*""i(l7~ [188G] 10 £om. 874> 
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section does not say that one officer 
should not be appointed District Magis-; 
trate for two districts. 

There is nothing wrong in having one 
District Magistrate for both the dis¬ 
tricts of East Tanjore and West Tanjore.| 
Perhaps if any mistake was ever com-' 
mitted it must have been a verbal 
mistake, that is, the officers who have 
been District Magistrates in Tanjore 
from 1921 up to now should be strictly 
described as District Magistrates of 
East Tanjore and as District Magis¬ 
trates of West Tanjore and not as 
District Magistrates of Tanjore District, 
because for criminal administrative 
purposes there are two districts. It may 
be they are properly described as 
Collectors of Tanjore, there being one 
district for revenue purposes. But for 
the purposes of Criminal Procedure Code 
there were two districts each -having, 
a District Magistrate. It may be that 
the same officer was the District Magis¬ 
trate for both. Beyond this possible 
verbal mistake, namely, that the Dis¬ 
trict Magistrate of East Tanjore Dis¬ 
trict and of West Tanjore District wa3 
described as the District Magistrate of 
Tanjore District, I do not think any 
mistake has ever been committed by the! 
Local Government. But whatever errorl 
might have happened in connexion with! 
S. 10, I do not think that the constitu¬ 
tion of two Sessions divisions each con¬ 
sisting of a full district, viz., East 
Tanjore District and West Tanjore Dis¬ 
trict, offends any section. 

Mr. Jayarama Ayyar, the learned 
advocate who appeared for the peti¬ 
tioner, argued that in S. 7, Cl. (2), the 
power to alter does not include the 
power of addition, and he also argued 
that the word “and” there does not 
mean “or.” I do not think there is any¬ 
thing in this contention. In my opinion, 
in altering the number, a number can be 
added. Though “and” may not be the 
same as “or,” still it does not prevent a 
distributive sense; that is, the Local 
Government have got the power of alter¬ 
ing the number and limits of divisions 
as well as the number and limits of dis¬ 
tricts. Nor dos3 S. 531 throw any light 
on the matter, except that a sessions 
division connotes a different idea from 
that of a district which of course I do 
not deny. 
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I therefore find that the notifications 
are intra vires of the Local Govern¬ 
ment. 

Beasley, C. J. —I agree with the 
judgment just pronounced by my learned 
brother Ramesam, J., and have nothing 
to add. 

Anantakrishna Ayyar, J.— I agree 

with the judgment of my learned brother 
Sir V. Ramesam, J. 

Sundaram Chetty, J.— I agree with 
the judgment of my learned brother Sir 
V. Ramesam, J. 

Jackson, J. I agree that the ques¬ 
tion before us turns upon the meaning of 
4 district ’ in S. 7, Criminal P. C. In 
the course of the argument alternative 
interpretations were suggested. Either 
. district ” is merely a compendious 
term for “ sessions division,” the two 
for the purposes of the Cede, being inter¬ 
changeable and synonymous ; or “ dis¬ 
trict ” is used in its generally accepted 
sense of the revenue division in charge 
(in this presidency) of a Collector. 

As regards the first alternative the 
learned Advocate-General frankly con¬ 
ceded that if district merely means Ses¬ 
sions division it is not compatible with 
ordinary language to say, as S. 7 says, 

that a Sessions division shall be a dis¬ 
trict, or consist of districts. It would 
always be a district. There are other 
indications both in this section, and in 
the rest of the Code that Sessions divi¬ 
sion and district whatever they may 
mean, are not regarded as identical 
terms ; but there is no need to go elabo¬ 
rately into the matter because, I think, 
this first alternative interpretation has 
found no acceptance. 

Then it would seem that the second 
holds the field. 


It is certainly not unnatural to take 
district ” in its ordinary sense, and if 
that is done, the-word in the various 
sections of the Code presents no diffi¬ 
culties at all. 


It is hardly neoessary to labour th 
point that there is a generally accepte 
sense. The Simon Commission reporf 
in para. 308 of the preliminary .survey: 

.J'£ paT . 1b , from the exceptional areas such t 
| fi e h P T^ f?° y ■ town 1 8 ® v « r y, inch of soil in Br 

tish India forms part of a district, and at th 

3 ° r 0Ver ? district there is an officer who ; 

Government.” 0 ^ Us ‘-"^Hants 


Nor is the point quite uncovered by 
-authority. In Valia Ambu Poduval v. 


Emperor (2), two experienced Judges of 
this Court had to decide, when there are 
two Sessions divisions in the jurisdiction 
of one First Class Magistrate to which 
Sessions Judge appeals from that Magis¬ 
trate shall go. They began by assuming 
possibly obiter but still with no hesita¬ 
tion that district meant the well-known 
revenue district of Malabar; and not 
that there were two districts one of 
South and one of North Malabar. 

I think too that we are agreed that in 
the Code of 1872 district had undoubt¬ 
edly this sense, and I cannot see that 
the short amending Act of 1874 enabling 
the Local Government with the previous 
sanction of the Governor-General in 
Council to declare any local area to be a 
distriot, indicates that a new meaning 
had been adopted. Because even in the 
present Code it seems to me that there 
has been no departure from the accepted 
sense. S. 11 runs : 

“ Whenever, in consequence of the office of a 
District Magistrate becoming vacant any officer 
succeeds temporarily to the chief executive 

administration of the district such officer. 

shall perform the duties imposed by this Code 
on the District Magistrate.” 

In that section, to my mind, district 
in its generally accepted sense is clearly 
meant. 


I should hold therefore that under 
S. 7 a Sessions division shall either be' 
a district, as for instance in Madura 
where the jurisdiction of the Sessions 
Judge and of the District Magistrate is 
conterminous, or shall consist of districts 
as in Coimbatore and the'Nilgiris where 
there is one Sessions Judge with two 
Distriot Magistrates. But (except in 
Malabar which was validated by sub-1 
Cl. 3 of this S. 7) there may not be a 
Sessions division consisting of part of a 
district as in Tanjore. Therefore the 
notification establishing such Sessions 
divisions in East and West Tanjore ap¬ 
pears to me to be ultra vires. 

I have carefully considered whethe it 
can be said that these divisions so consit- 
tuted are also districts, in the sense fciat 
when the Looal Government made two 
Sessions divisions it also made two dis¬ 
tricts ; so that we have an East and 
West Tanjore Sessions Division, and also 
an East and a West Tanjore District. Of 
course the Looal Government can create 
new districts, and if that had been done 

(2) [1908] 30 Mad. 18G=4 Cr. L. J. 443 = 16 
M. L. J. 444. 
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in regard fco Bast and West Tanjcre there 
would be no difficulty. The difficulty to 
my mind precisely arises because it has 
nob done so. The old unified district of 
Tanjore still continues intact, and there 
is one District Magistrate, as provided 
in S. 10, in that district. He is not in 
West Tanjore and in East Tanjore and if 
Valia Ambu Poduval v. Emperor (2) is 
good law, appeals from his decisions all 
go to West Tanjore. How can he then 
be said to be a District Magistrate in 
East Tanjore. If the Government had 
made two districts, East and West 
Tanjore, it would have appointed a Dis¬ 
trict Magistrate in each district as under 
S. 10 it is bound to do. So too in Mala¬ 
bar it would have been bound to appoint 
a District Magistrate for the district of 
North, and a District Magistrate for the 
district of South Malabar. If these are 
all districts under S. 10 grave doubt 
would seem to arise in regard to the 
jurisdiction of the present District 
Magistrates of Malabar and Tanjore who 
have never been appointed District 
Magistrates of these distinct moieties of 
their respective districts. In fact this 
conception though it may lift one foot 
from the slough of the Sessions jurisdic¬ 
tions only plunges the othor into the 
slough of the magisterial jurisdictions. 

Beasley, C. J. —In the result, the 
opinion of the majority prevails and the 
referred trial will come before the 
Criminal Bench for hearing in due 
course. 

P.R.S./v.B. Order accordingly. _ 
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Beasley, C. J. and Sundaram 

Chetty, J. 

K. Dholiah —Petitioner. 


v. 

Sub-Inspector of Police, Wellington 
Station —Respondent. 

Criminal Revn. No. 715 of 1930 and 
Criminal Revn. Petn. No. 666 of 1930, 
Decided on 29th March 1931, from order 
of Sub-Divisional Magistrate, Coonoor, in 
Cr. Case No. 52 of 1930. 

* * Criminal P. C. (1898), S. 195 (1) (b) 
— Complaint stating facts disclosing minor 
and graver offence — Prosecution ■hould be 
for graver offence — Penal Code (I860), 

Ss. 182 and 211. , . . 

When a complaint sots forth oertain facta 

disclosing a minor offence and also a graver 
offonoe, the prosooution should ordinarily be for 


the graver offence. If in entertaining such a 
complaint there is a legal bar to taking cogniz¬ 
ance of the graver offence by reason of the want 
of a complaint by the Magistrate, the legal 
cousequence should not be allowed to bo evaded 
by confining the case to the minor offence alone 
and disposing of it accordingly. [P 703 G 1] 

Where a case relates to a complaint which 
disclosed not only a false charge made to the 
police but also a false charge subsequently made 
to tho Magistrate on the strength of the same 
facts, such a case could not bo taken cognizance 
of without a written complaint by the Magis¬ 
trate as required by S. 195 (1) (b), Criminal P. 
C. : A. 1. R. 1929 Mad. 21 ; 43 Cal. 1152 ; 44 
Cal. 650 ; A. J. R. 1927 Cal. 95 ; A. I. R. 1925 
Pat. 483 ; A. J. R. 1925 Pat. 717 ; A. I. R. 1928 
Rang. 254, Ref. ; A. I. R. 1931 Rang. 12 ; A. I ► 

R. 1928 All. 765 and A.I.R. 1927 Mad. 851, Dist. 

[P 704 C 2] 

K. S. Jayarama Ayyar and G. GopaU 
swami —for Petitioner. 

K. N. Ganapathi — for Public Prose¬ 
cutor. 

L. H. Bewes —for the Crown. 
Sundaram Chetty, J. —This is a cri¬ 
minal revision petition filed by the ac¬ 
cused against the conviotion and sentence 
passed by the Subdivisional Magistrate, 
Coonoor, under S. 182, I. P. C., imposing 
on him a fine of Rs. 25. The Subdivi¬ 
sional Magistrate took cognizance of this 
case on a complaint filed by the Sub- 
Inspector of Police against the accused. 
In that complaint it is alleged that the 
accused gave false information to the 
Sub-Inspector of Police, Wellington, that 
three persons, namely, P. Ws. 3, 4 and 5, 
had broken the seal and lock of a temple 
in Karteri and entered into the temple. 
After some investigation, the police re¬ 
ported to the Stationary Sub-Magistrate 
that the case was false. Thereupon, the 
present accused pressed the same com¬ 
plaint before the Stationary Sub-Magis¬ 
trate, Coonor, requesting the Court to 
make a judicial investigation of the 
charge. Subsequently the Magistrate 
discharged the accused persons in that 
c&so under S. 263 (2), Criminal P. C. f 
finding the charge against them to be 
groundless. Embodying these facts in 
the present complaint and alleging that 
by reason of these circumstances the ac¬ 
cused has committed an offence under 

S. 211, I. P. C., the present prosecution 
was launohed by the Sub-Inspeotor of 
Police against the aocused. 

A preliminary objection was taken on 
behalf of the defence before the Magis¬ 
trate that in the face of the facts alleged 
in the complaint, the offence is one under 
S. 211, I. P. 0., committed in or in rela- 


1931 Dholiah v. S. I. Police, Wellington (Sundaram Chetfcy, J.) Madras 703 


tion to a proceeding in Court and there¬ 
fore the Magistrate could not take cog¬ 
nizance of the offence in the absence of 
a complaint in writing of the Stationary 
Sub-Magistrate, Coonoor. Overruling 
this objection, the learned Magistrate 
considered that the case should be tried 
under S. 182, I. P. C., and accordingly 
tried the case whiok resulted in the con¬ 
viction of the accused. 

It is argued before U3 that the facts as 
set forth in the complaint clearly bring 
the offence under S. 211, I. P. C., alleged 
to have been committed in or in relation 
to a proceeding in a Court, and that 
being so, the learned Subdivisional Ma¬ 
gistrate had no jurisdiction to take cog¬ 
nizance of this case in the absence of a 
complaint in writing of the Sub-Magis¬ 
trate of Coonoor as required by S. 195 (l) 
(b), Criminal P. C. In the first place, it 
must be observed that, if regard be had 
to the facts disclosed in the present com¬ 
plaint, the charge against the accused is 
not simply for giving false information 
to the police (S. 182, I. P. C.), or making 
a false charge against some persons be¬ 
fore the police (3. 211, I. P. C.), but it is 
also distinctly stated that the false in¬ 
formation to the polioe was followed by 
a complaint to the Stationary Sub-Ma¬ 
gistrate who took cognizance of the case 
and eventually discharged the accused 
holding the charge against them to be 
groundless. When a complaint sets forth 
certain facts disclosing a minor offence 
and also a graver offence, the prosecution 
should ordinarily be for the graver 
offence. If in entertaining such a com¬ 
plaint there is a legal bar to taking cog¬ 
nizance of the graver offence by reason 
of the want of a complaint by the Magis¬ 
trate, the legal oonsequence should not 
be allowed to be evaded by confining the 
case to the minor offence alone aud dis¬ 
posing of it accordingly. 

A similar question was considered by 
J. in a recent case reported 
in Perianna Muthirian v. Vengu Ay - 
yar (1), and after a review of the case law 
on the point that learned Judge has held, 
that if a graver offence is disclosed from 
the faots stated in a .complaint, the con- 
dition fixed in S. .195 (1) (b). Criminal P. 
O., for taking cognizance of such a case 
cannot be evaded by eleoting to name 
the offence under another sectio n which 

(1) A.I.R, 1929 Mad. 21=114 I.C, 360. 


is more general and less grave. The 
course which the learned Subdivisional 
Magistrate seems to have adopted in the 
present case is open to the objection 
pointed out by Curgonvan, J. in th3 above 
case. 

A number of decisions have been 
brought to our notice, and there is doubt¬ 
less a conflict of opinion ; but in the pre¬ 
sent case, the question on which there is 
a conflict of judicial 'opinion does not, in 
our opinion, necessarily arise for deter¬ 
mination. If in the present caso the 
complaint made by the Sub-Inspector of 
Police against the accused’ was confined 
solely to the false information alleged to- 
have been given to the police or the false 
charge made by him before the police, 
then a question will arise whether by 
reason of the fact that this information 
or oharge made to the police was fol¬ 
lowed up by a complaint to the Magis¬ 
trate would preclude the Subdivisional. 
Magistrate from taking cognizance of 
this case without a written complaint 
from the Sub-Magistrate of Coonoor. The 
view taken by the Calcutta High Court 
is that, in such a case, even in respect of 
the false charge made to the police, it 
should be taken to be an offence under 
S. 211 committed in relation to a pro¬ 
ceeding in Court and therefore the com¬ 
plaint of the Court itself would be neces¬ 
sary for taking cognizance of such a 
charge: Tayabulla v. Emperor (2), Broien 
v. Ananda Lai Mullick (3), Sheik Samir 
v. Sajidar Rahvian (l). In the case de¬ 
cided by a Bench of the Patna High 
Court in Muhammad Yassin v. Emperor 
(5), the view taken by the Calcutta High 
Court has been followed. The view taken 
in that decision goes a step further, be¬ 
cause it is stated that, even in respect of 
the false charge made to the police which 
alone is the subject-matter of the com¬ 
plaint, the complaint of the Court itself 
would be necessary for taking cognizance 
of the case, if it is shown that after 
making a false oharge a complaint was 
also preferred to a Magistrate for judicial 
investigation, even though that Magis- 

(2) [1916] 43 Gal. 1152=18 Cr. L.J. 13=36- I. 

C. 845. 

(3) [1917] 44 Cal. 650=18 Cr. L.J, 25=36 I.C., 

857. 

(4) A.I.R. 1927 Cal. 95=99 I.C. 118=28 Cr. L. 

J. 86=53 Cal. 824. 

(5) A.I.R. 1925 Pat. 493=86 1.0. 825=26 Cr„ 

L.J. 889=4 Pot. 323. 
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irate had not investigated the com¬ 
plaint. 

In a later decision of that High Court, 
Dariga Gopi v. Emperor (6), the prin¬ 
ciple of the decision in Muhammad 
Yassin v. Emperor (5) was upheld, if the 
prosecution be for an offence under 
S. 211, I. P. C., in respect of a false 
charge made to the police, but it is ob¬ 
served that the case can be proceeded 
with even without a complaint in writ¬ 
ing by the Magistrate if the offence is 
treated to be one falling under S. 182, I. 
P. C., whereas a contrary view was taken 
in the case in Ramhrose v. Emperor (7), 
decided by a single Judge who says that 
a prosecution under S. 182 (a minor 
offence) should not be permitted and 
should be abandoned when the facts 
amount to a graver offence under S. 211, 
I. P. C. The view taken by that learned 
Judge is that the conviction for the minor 
offence when a charge under the graver 
offence could not be taken cognizance of 
without the complaint of the Magistrate 
would not be legal. But this view has 
been dissented from in a subsequent de¬ 
cision of the Bench of that High Court 
in the case reported in Ma Paw v. Em¬ 
peror (8). On p. 505 (of 8 Rang.) the 
learned Judges have however observed as 
follows : 

“In tho ordinary way, if a prosecution takes 
place, it should be for the more serious of the 
two offences committed. This may, no doubt, 
be a good ground for quashing proceedings under 
the minor section in their early stages ; but 
when there has been no prosecution for the 
more serious offence and a person has been 
prosecuted and convicted for the minor offence 
and the wholo case is complete, we see no rea¬ 
son for holding that tho conviction is illegal 
and must bo set aside.” 

It is noteworthy that the facts in that 
case are clearly distinguishable from the 
facts of the present case. The prose¬ 
cution in that case was solely in respect 
of the alleged false information made to 
the polioe which would bring the charge 
under S. 182, I. P. C., and no reference 
was made in that complaint to any false 
charge made before a Magistrate subse¬ 
quent to tho giving of information to the 
polioe. In faot the complaint subse¬ 


(G) A.I.R. 1925 Pat. 717=88 I.C. 1045=26 Cr. 
L.J. 12G9=5 Pat. 33. 

(7) A.I.R. 1928 Rang. 254=G Rang. 578. 

(8) A.I.R. 1931 Rang. 12=1931 Cr. C. 28=128 
I.O. 88G=8 Rang. 499. 


quently made to the Magistrate was not 
even disposed of by that time. It was 
therefore held that the offence disclosed 
in the complaint put in by the police was 
a distinct offence under S. 182, I. P. 0., 
which can be tried on the complaint of 
the police officer himself. The view taken 
in Emperor v. Prag Datt (9) and some 
other decisions of that High Court is in 
conformity with that expressed by the 
Rangoon High Court in Ma Pawy. Em -, 
peror (8). The present case relates to a 
complaint which disclosed not only a 
false charge made to the police but also 
a false charge subsequently made to the 
Magistrate on the strength of the same 
facts. Such a case could not be taken cog¬ 
nizance of without a written complaint by 
the Magistrate as required by S. 195 (l) 
(b), Criminal P. C. The view expressed 
in the Calcutta decisions has been fol¬ 
lowed by a learned Judge of this Court 
in the case in Murugan v. Gutha Rami 
Naidu (10). We are not dealing with a 
complaint by a police officer under S. 182, 
I. P. C. In such a case alone, it may be 
doubted, in view of the conflict of judi¬ 
cial opinion pointed out above, whether 
a complaint by the Magistrate also is 
necessary ; but much of the ground for 
conflict has been steered clear, inasmuch 
as the present complaint disclosed clear¬ 
ly an offence under S. 211 alleged to 
have been committed in or in relation to 
a proceeding in Court. 

That being so, the want of a complaint 
in writing by the Magistrate is certainly 
a bar to taking cognizance of this case 
by the Subdivisional Magistrate. In 
this view, the conviction and sentence 
passed by him should be quashed as 
illegal, and the fine, if levied, will be re¬ 
funded to the accused. 

Beasley, C. J.—I agree. 

p.R.S./k.N. Order accordingly . 


(9) A.I.R. 1928 All. 765=111 1.0. 858=51 All. 
382 

(10) A.I.R. 1927 Mad. 851=104 I.O. 625. 
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Pandalai, J. 

Manubothula Rama ‘Rao —Defendant 
Appellant. 


Re. 12 a month so long as the defen¬ 
dant remained in his present service in 
the railway and thereafter at Rs. 10 a 
month. 


v. 

ManubothuJa Venkayamma and an. 
other Plaintiffs—Respondents. 

Second Appeal Nos. 1132 of 1927 and 
1281 of 1929, Decided on 5th February 
1931, from decree of Court of Sub- 
Judge, El lore in A. S. No. J4 of 1926. 

(a) Hindu Law—Maintenance—Wife. 

When tho husband deserts his wife and 
neglects his duty to maintain her tho wife is 
entitled to a decree for maintenance. 

[P 705 G 2] 

* (b) Civil P. C. (1908), O. 2. Rr. 2 (1) and 
(3) Cls. (1) and (3), O. 2, R. 2, operate 
even where reliefs open to plaintiff taken 
separately and alone would be cognizable in 
different jurisdiction—Rules of residence in 
S. 20 is to limitations of Ss. 16 to 18—Civil 
P. C. (1908), Ss. 20 and 16. 

Order 2, R. 2, Cls. (l) and (3) are not limited 
in their operation to .eases where of two re¬ 
liefs open to a plaintiff on tho samo cause of 
action both are cognizable by the same Court. 
They aro operative even when those reliefs 
taken separately and alone would be cognizable 
in different jurisdictions. [P 700 G lj 

The rules of residence laid down in S. 20 are 
subject to tho limitations as to tho place of 
suing where immovable properties are con¬ 
cerned as laid down by 3s. 16 to 19. [P 707 C 2] 

Where a plaintiff in a suit for maintenance 
against her husband does not ask for the relief 
that any amount that would bo decreed to her 
should be made a ohargo on tho husband’s 
property for tho reason that tho husband has 
no property in tho jurisdiction of the Court 
where the suit is instituted, -a second suit bv 
her in tho Court within whoso jurisdiction the 
property of the husband is situated, is not 
competent and she must bo held to have 
relinquished tho particular relief which might 
have been open to her ot getting a charge °on 
the .husband's property situated in different 
jurisdiction. To make the husband’s property 
charged for her decree it is obligatory upon her 
to sue in the Court where it is situated and in 
such she can ask for a personal remedy against 
the husband although ho resides outsido the 
jurisdiction of tho Court. [P 707 C 1] 

Ch. Raghava Rao —for Appellant. 

Govt. Pleader and Suryanarayana — 
for Respondents. 

Judgment. These are connected se¬ 
cond appeals. The main suit out of 
which the litigation arose was brought 
by a Hindu wifo against her husband, 
the appellant in S. A. No. 1432 of 1927, 
for future maintenance and arrears of 
maintenance. The first Court dismissed 
the suit, but the appellate Court 
awarded the plaintiff arrears of maint¬ 
enance at the rata of Rs. 10 a month and 
future maintenance at the rate of 
1931 M/89 & 90 


Second Appeal No. 1432 of 1927. 

Tn this appeal the appellant’s main 
point is that there should not havo been 
any decree for maintenance because the 
respondent (plaintiff) has not establi¬ 
shed her right to maintenance accord¬ 
ing to Hindu law. The facts established 
are that the appellant married the res¬ 
pondent some 21 years before the suit, 
of which for the first 13 years they 
lived in harmony together and for the re¬ 
maining period of eight years the parties 
lived separately. The wife accuses the 
husband of cruelty, abandonment, and 
domestic infidelity. The husband denies 
these charges and says that the wife 
has only herself to blame and that he 
is willing to take her back. As usual 
both these charges and explanations 
were found by the lower appellate Court 
to be somewhat exaggerated. But the 
truth as found by tho lower appellate 
Court is that the relations between the 
spouses have bean so estranged for the 
last eight years that they have found it 
impossible’to live together and have more 
or less reconciled themselves to that 
fact. During 'the period the husband 
has not maintained his wife. The wife 
was, it seems seriously ill, for two years 
at Ellore but the husband who was then 
employed at Hyderabad made no in¬ 
quiries and paid no thought to the wife’s 
condition. After she became a little 
better, she and her maternal uncle - went 
to Hyderabad in 1920 and asked the 
appellant to take her into the house. 
He refused and sent them away. Some¬ 
time later the husband came to the 
neighbourhood of the wife’s residence on 
some business but never cared to go to 
the wife or to make any inquiries of 
her. He now excuses himself upon the 
ground of rain and badness of the road 
which are excuses merely. On the evi¬ 
dence T have not the slightest doubt 
that the appellate Court came to the 
correct conclusion that tho husband has 1 
deserted his wife and neglected his! 
duty to maintain her. In these cir- 1 
curastances the plaintiff was clearly' 
entitled to a decree. • 

The decree actually awarded Rupees 
12 a month after suit so long as the 
defendant is in railway .service and 
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Rs. 10 after be retires. The respondent 
asks that the limitation may be re¬ 
moved. I think it right not merely in 
the circumstances of the husband but 
also to prevent further estrangement 
between the parties that this limit 
should 1)6 removed and I consider that 
a sum of Rs. 12 a month is by no means 
excessive having regard to the fact that 
the husband’s salary is well over Rupees 
120 and that he is supposed to have 
saved something and will on retirement 
become entitled to his provident fund 
money. I therefore modify the decree 
of the lower appellate Court by remov¬ 
ing the limit for the payment of Rupees 
12 to the period of the defendant's 
employment. 

The result is that there will be a de¬ 
cree for Rs. 12 a month from the date 
of plaint. The words in the decree of 
the lower Court 


“until ho retires from the railway employment 
and thereafter at Rs. 10 a month” 
will be deleted accordingly.. 

The only other matter arising in this 
appeal is that a small error has crept 
into the decree of the lower Court 
which makes it discrepant with the 
judgment. The lower Court awarded 
the plaintiff her full costs in the first 
Court and the lower appellate Court 
which of course includes the institution 
fees and then gave the Government a 
charge upon the whole of the decree 
obtained by the plaintiff for court-fees 
payable to Government by the plaintiff 
who brought the suit in forma pauperis. 
But in the decree of the lower appol- 
tate Court the institution fees are not 
included in mentioning the costs due to 
the plaintiff. That deoree will therefore 
be amended by adding institution fees, 
namely, Rs. 179-13 0 to the plain¬ 
tiff's costs in the first Court and in the 
lower appellate Court payable by the 
defondant. 

The second appeal (1432 of 1927) sub¬ 


stantially fails and is dismissed with 
costs of respondent (plaintiff). 

Second Apical ^ 7 °- 1281 °f 1929 - 
This second appeal arises from a suit 
brought by the same wife as in the other 

second appeal against her husband in 

the Gudivada Munsif’s Court for having 
the amount of the decree a warded to 

her in the first suit in the Ellore District 
Munsif’s Court made a charge upon cer¬ 
tain property of the husband in the 


Gudivada jurisdiction. This was occa¬ 
sioned by the fact that in the first suit 
the plaintiff did not ask that any 
amount decreed to her might be made a 
charge upon the husband’s property and 
I am told that this was because the 
husband had no property in ! the Ellore 
jurisdiction. However that may be 
the second suit, the subject of this se¬ 
cond appeal, was met bysthe defence that 
the suit was incompetent by reason of 
O. 2, R. 2. That defence has been up¬ 
held by both the Courts below. 

In second appeal the appellant (wife) 
urges that those decisions are wrODg, 
The decision in Rangamma v. Vehalayya 
(1) is a direct authority which would 
be binding in this case if the husband s 
properties sought to be made liable in 
the second suit were within the same 
jurisdiction as that in which the first 
suit was brought. It is argued that, as in 
this case the property sought to bo made 
liable is in the Gudivada jurisdiction 
whereas the first suit brought for per¬ 
sonal remedy was brought in the Ellore 
Court, that makes the decision inappli¬ 
cable. I think there is no such distinc¬ 
tion on principle. According to O. 2, 
E. 2, Cl. (i): 

“ Every suit shall include the whole of the 
claim which the plaintiff is entitled to make 
in respect of the cause of action; but a plain¬ 
tiff may relinquish any portion of his claim 
in order to bring the suit within the jurisdic¬ 
tion of any Court.” 

Clause (3) is: 

“ A person entitled to more than one relief 
in respect of the same cause of action may 
sue for all or any of such reliefs; but if he 
omits, except with the leave of the Court, to 
sue for all such reliefs, he shall not afterwards 
sue for anv relief so omitted.’ 

There 'is in my opinion nothing in 
these rules which limits tbe.r operation 
to oases where of two reliefs open 
plaintiff on the same cause of action 
both are cognizable by the same Court. 
On the contrary they are operative even 
where these reliefs taken separately and 
alone would be cognizable in different 
jurisdictions. Several illustrations of this 
may be given. In the case of a mort¬ 
gage with a personal covenant the juris¬ 
diction within which the suit must be 
brought on the mortgage is where the 
property is situate. If a suit were to be 
brought on the personal covenant alone, 
it may have to be brought in a differed 
jurisdiction; but that could not enable 

~( 1 ) [lSSS^ 11 Mad. 127. 
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the plaintiff to first sue on the personal 
covenant and then sue on the mortgage. 
I do not lose sight, of course, of the 
provisions of O. 34, R. 14, which 
makes it plain that, but for that rule, 
what I have said above about a mort¬ 
gage would be right. Take again a case 
where there are two persons liable on a 
promissory note, each of whom is living 
in a different jurisdiction. A suit can 
I e brought in either the one or the other 
but with leave under S. 20 (b). Can a 
plaintiff bring a suit in one jurisdiction 
against one debtor without impleading 
the other or asking for leave and then 
bring another suit against the other 
debtor in the other jurisdiction and 
justify himself on the ground that the 
prohibition of O. 2, R. 2, only applies 
to cases where both reliefs are open in 
the same Court? Clearly not. There¬ 
fore it seems to me the argument that 
.because the plaintiff could not have 
asked the Ellore Court to give her a 
decree charging the property in the 
Gudivada jurisdiction she is entitled to 
bring another suit in the Gudivada juris¬ 
diction for that relief is not right. The 
answer to the argument is that if the 
iPlaintiif wished to make the husband’s 
property in the Gudivada jurisdiction 
charged for her decree amount it was 
obligatory upon her to sue in the Gudi- 
;vad* Court, and in that suit there is no 
doubt upon the rules and orders upon 
the subject that she could have asked 
for a personal remedy against her hus¬ 
band, because the rules of jurisdiction 
based on personal residence laid down 
in S. 20 are subject to the limitations 
as to the place of suing where immo¬ 
vable properties are concerned as laid 
down by Ss. 16 to 18. She having failed 
to do that, and having brought her suit 
in the Ellore Court, must be held to have 
relinquished tlfat particular relief which 
might have been open to her of getting 

a charge on her husband's Gudivada 
property. 

The appellant’s learned advocate in 
the latter half of his address argues that 
in the suit brought in the Ellore Court 
the plaintiff might have asked for re¬ 
lief against the Gudivada property and 
on that footing asked me to give that 
relief in the second appeal which has 
already been disposed of. But that 
argument, while it is contradictory to 
the-earlier portion of his own argument 
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is not based upon any authority which is 
applicable and is directly contrary to 
the decision in Sitabai v. Laxmibai (2). 
The only approach to support for that 
argument is found in an observation 
contained in Sundara • Bai Sahiba v. 
Tirumal Bao Sahib (3). That was a suit 
brought on the original side of this 
Court against the -defendant who was 
living outside the original jurisdiction 
of this Court for maintenance charging 
it upon property in Madras. The ques¬ 
tion arose whether such a suit was a 
suit ior land within the meaning of 
S. 12, Letters Patent. • It was held that 
it was, and in so holding their Lordships 
made an observation that 
“ whore iu a suit for maintenance the plain¬ 
tiff only prays for a decree charging her main¬ 
tenance on ancestr.il property without specifying 
any particular • portion of that property,' the 
suit may not be a suit for land as she does 
not claim any relief against anv specified 
property.” 

Apart from the fact that this was an 
observation merely, it was made in a 
case which depended upon the meaning 
of the words "for land” in Cl. 12, 
Letters Patent, and not upon the Code 
of Civil Procedure where the words of 
S. 16 are: 

“■for tho determination of any other right to 
or interest in immovable property.” 

Having regard to ‘the difference in 

language I am not able to say that the 

learned advocate’s first argument on 

this point was not right or that the 

second argument is. 

Tho result is that the decision of the 
lower Courts dismissing tho suit as in¬ 
competent is right and the second appeal 
must be dismissed with costs. 

_ P.R.S./ r.M. Appeal dismissed. 

(•21 [1916] 40 Bom7~337=32 I. C. 985 
(3) [1910] 33 Mad. 131=3 I. C. 930. 


* A. I. R. 1931 Madras 707 

ClJRGENVEN AND CORNISH, J.J. 

( Puttaijunta ) Ramakotayya —Plaintiff 
—Appellant. 

v. 

(Putta (junta ) Sundararamayya and 
others —Defendants—Respondents. 

Appeal No. 327 of 1925, Decided on 
1st April 1931, from decree of Court of 
Sub-Judge, Masulipatam, in O. S. No. 1 
of 1923. 

• ❖ Limitation Act (1908), Arts. 96, 127 
and 144 — Partition between two brothers B 
and C'of family property and maternal grand¬ 
father's property in possession of his widow 
—B getting larger share in latter property 
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and correspondingly smaller share in ances¬ 
tral property—Widow surviving D and C and 
property of maternal grandfather passing to 
widow's reversioners on her death and B’s 
share taken possession of by them — Suit by 
Jj's son for re adjustment of shares held to 
be governed by Art. 96 and not by Arts. 127 
or 144. 

A partition among two brothers B and C 
comprised not only the family property but 
also certain property which had belonged to 
their maternal grandfather D and was at the 
time in the possession of his widow. B received 
a larger share of the latter property than C and 
correspondingly smaller share in the ancestral 
property. But the widow survived B and C and 
D's property instead of descending to B and C 
passed away to certain agnatic reversioners who 
sued B's son A and obtained possession of B's 
maternal grandfather’s property in A's hands. 
A thereupon brought a suit to get the disparity 
between the shares effected by the partition, 
by a fresh adjustment of the ancestral pro¬ 
perty. 

Hold : that Art. 96 applied to the case and 
not Arts. 127 or 144. The cause of action arose 
out of the mistake that was committed and 
which alone gave A a right to sue. [P 708 0 1] 

That the latest possible date from which the 
time ran was that of A’s dispossession in pur¬ 
suance of the decree against him : A. I. B. 
1921 Bom. 184; 21 Bom. 333; 40 All. 374 and 
A. I. 11. 1922 Mad. 150, Ref. [P 710 C 1] 

V . Govindarajachariar — for Appel¬ 
lant. 

T, V. Muthukrishna Ayyar , A. Vcnka- 
tachalam, N. Muthuswami and N . Rama - 
natha Ayyat —for Respondents. 

Judgment. — The plaintiff appeals 
against the dismissal of his suit on the 
ground of limitation. The suit was filed 
to reopen a partition which was made 
between his father Nagayya and his 
uncle Venkataratnam, father of the de¬ 
fendants in 1901. That partition com¬ 
prised not only the property that be¬ 
longed to the family of these two bro¬ 
thers but also certain property which 
had belonged to their maternal grand¬ 
father China Naganna and was at the 
time in the possession of his widow 
Akkamma. The plaintiff’s father Nagayya 
received a larger share in that property 
than Venkataratnam and correspondingly 
smaller share in the ancestral property. 
Unfortunately Akkamma survived her 
grandsons and the property of China 
Naganna instead of descending to them 
passed away to certain agnatic rever¬ 
sioners. Those persons sued the plain¬ 
tiff and obtained a decree and even¬ 
tually possession of the maternal grand¬ 
father’s property in his hands on 14th 
December 1916. The plaintiff accord¬ 
ingly brought this suit in order to get 


the disparity between his and the defen¬ 
dants’ shares redressed by a fresh ad¬ 
justment of the ancestral property. 

The first question that arises upon 
the issue of limitation is whether the 
plaintiff can claim the benefit of S. 8, 
Lim. Act, namely, whether his plaint 
was filed within three years of the 
attainment of his majority. The plaint 
is dated 14th December 1922. We have 
two conflicting versions as to the date on 
which the plaintiff was born. He him¬ 
self would put it at 22nd December 1901, 
whereas the defence case is that it took 
place on 18th January 1899. It is un¬ 
necessary to say that, in order to awail 
himself of this limitation provision, it 
lies upon the plaintiff to establish his 
own version. Has he shown that the 
suit was brought within three years of 
his coming of age ? There is oral evi¬ 
dence on both sides, which the learned 
Subordinate Judge has rightly, we think, 
declined to rely upon. The witnesses do 
not include the plaintiff’s mother, who 
would naturally be the best person to 
speak to the true circumstances. The 
plaintiff has secured the production of a 
birth register, Ex. A-3, which purports 
to contain a record of his birth on the 
date which he ^specifies. This register 
was no doubt produced from the proper 
custody, the taluk office but we cannot 
say that it bears any signs which enable 
us to say that the relevant entry must 
have been made at the time to which it 
purports to relate. There is no serial 
number attached to it and indeed if there 
had been, it would have been of no pro¬ 
bative value because»the entry happens 
to come last in the year to which it 
relates. Moreover there is no yearly 
abstract showing the total number of 
births, such as appears in some subse¬ 
quent years, and therefore it is impos¬ 
sible to say whether this birth was or 
was not included. 

There are then certain records to show 
that the plaintiff was treated as a minor 
in some litigation to which he was a 
party, notably the reversioners’ suit 
itself and also a small cause suit which 
was filed in the year 1918. We think 
that a sufficient explanation of this is 
that those responsible for the litigation 
went on treating the plaintiff as a minor 
after he had in fact attained majority. 

It is true that in the absence of any 
counter evidence, some weight might 
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perhaps have been attached to the evi¬ 
dence furnished by the small cause suit, 
which was itself not instituted until 
1918, after he had emerged from his 
minority. Further discussion however 
of the pieces of evidence above mentioned 
and of the oral evidence appears to us 
to be rendered quite useless by the exis¬ 
tence of a record which to our minds 
conclusively shows the falsity of the 
plaintiff’s case. This is a school admis¬ 
sion register, Ex. 8 dated 9th November 
1901, showing his age as six years at 
that time. There is also entry in this 
register showing the actual date of birth 
as 1st July 1898 but this appears to 
have been a later addition, and it is 
quite sutlicient for our purpose to rely 
upon the statement of this schoolboy’s 
ago. The plaintiff is unable to attack 
this entry as being spurious, and we 
think that it is quite impossible to 
account for it upon any supposition of 
an unintentional mistake. It is incon¬ 
ceivable that a child under three, as the 
plaintiff would make out that he then 
was, could have keen mistaken for a 
child of the age of 6. Nor do we think 
that the schoolmaster, D. W. 7, has in 
any way been shown to have been in¬ 
terested in making such a misrepresenta¬ 
tion. This piece of evidence we think 
disposes of this portion of the case as 
regards limitation. 

We have then to inquire what is the 
appropriate article of the Limitation Act 
to which this suit should be held to be 
subject. The learned Subordinate Judge 
,has applied Art. 96, and after hearing 
'arguments with regard to the applicabi¬ 
lity of that article and some others, we 
can find no reason to differ from his 
conclusion, supported as it is by a deci¬ 
sion of the Bombay High Court, Martand 
Makadev v. Dltondomoreslncar (l). The 
.terms of the article are perfectly 
general, the description of the suit to 
which it relates being one for relief on 
Jhe ground of mistake and tlie time from 
'which the period runs being when the 
(mistake becomes known to the plaintiff. 
!The plaint itself in this case is based 
jUpon the ground that a mistake was 
made and we think it is clearly appro¬ 
priate that time should run from the 
moment when the circumstances with 
regard to his title to the property first 

(1) A. I. R. 1921 Bom. 184=61 I, 0. aT=45 
Bom. 682. 
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came to the attention of the plaintiff. 
Mr. Govindarajachari has endeavoured 
to urge certain objections to the appli¬ 
cability of this article. He suggests in the 
first place that a suit for re-partition, as 
ho would call it, is based upon principles 
of Hindu law and, as far as wo under¬ 
stand him, that accordingly some other 
article would be more appropriate for 
that reason. There can bo no doubt 
that the claim is based upon equitable 
principles, whether or not those princi¬ 
ples derive from Hindu law or from 
any other source. We may refer to 
Maruti v. llama (2), where a suit of a 
similar character came under considera¬ 
tion and the learned Judges quote Sir 
Thomas Strange with regard to its main¬ 
tainability: 

“Whenever from any cause not understood at 
the time the division proves to have been un¬ 
equal or in any respect defective, it may be set 
to rights notwithstanding the maxim: 'Once 
is partition of the inheritance made’;” 

and they go on to say that 
"tho parties had divided under such a misap¬ 
prehension of the true state of the case that 
the Hindu law, like common equity, would 
correct the error.” 

The nature of such a suit has been 
very clearly defined by Walsh, J.. in 
Ganeshi Lai v. Babu Lai (3) where be 
observes that 

“the right is based simply upon this principle, 
that where parties arrive at a partition cither 
by agreement, or by a decree, there is an 
implied and mutual right of indemnity or con¬ 
tribution in respect of any paramount claim 
by a third person which throws tho burden of 
a loss not contemplated in the partition pro¬ 
ceedings unfairly upon one of the parties.” 

Wo cannot see any reason why an 
article in the terms of Art. 96, should < 
not apply to a suit of this nature. 

It has then been suggested that 
because it involves a claim to immo¬ 
vable property the lower Court should 
more appropriately have applied one of 
those articles which speoificially relate 
to immovable property. We cannot 
think that Art. 127, which governs a 
suit brought by a person excluded from 
joint family property, can have any 
application; because only upon the foot¬ 
ing, that the original partition was 
void, can it be said that the property 
remained joint family property. It has 
been held in the Full Bench oase in 
Yerukola v. Yerukola (4), that a mere 

(2) ”L 1897! 21 Bom."333. 

(3) [1918] 40 All 374=45 I. C. 4. 

(4) A. I. R. 1922 Mad. 150=71 I. G. 177=15 
Mad. 648 (F. B.). 
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division in status will render that 
article inapplicable. Lastly there is the 
residuary Art. 144, relating to suits for 
possession of immovable property not 
otherwise specially provided for. This 
should not, we think, be applied unless 
no more specific article, such as Art. 96, 
is available. Nor does it seem appro¬ 
priate to- apply Art. 144 to a suit 
which does not claim any specific im¬ 
movable property but only compensa¬ 
tion in the shape of a share in the 
original property divided. We cannot 
see, further, how the cause of action can 
be traced to the commencement of 
adverse possession on the part of defen¬ 
dants. The cause of action clearly 
arose out of the consequence of the 
mistake that was committed and which 
alone gave the plaintiff his right to sue. 
We think accordingly that there are 
no grounds for differing from the lower 
Court that the article applicable is 
Art. 96. That article gives the plain¬ 
tiff three years within which to bring 
his suit and the latest possible date 
from which time would run would be 
that of his dispossession in pursuance 
of the decree against him, namely, 14th 
December 1916. The suit was accor¬ 
dingly out of time and was rightly dis¬ 
missed. 

We dismiss the appeal with costs. 

P.R.S./R.M. Appeal dismissed. 
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Pandalai, J. 

Sarangapani Ayyangar and another — 

Defendants—Appellants. 

v. 

Pichu Ayyar and others - Plaintiffs — 

iiespondents. 

Second Appeal No. 812 of 1929, D*eci- 

d6 i ° n , y. fch Feb ™ary 1931. against 
order of Dist. Judge, East Tanjore at 

Negapatam, D/- 16th November 1930 

V Court-fees Act (1870), S. 7 (1) and (5) - 
Suit on mortgage by Hindu father — Father 
and his sons made defendants —Suit decreed 
—Sons appealing alleging that their share 
was not liable —Court-fee must be paid on 
their share or on decree amount —Method in 
S. 7 (5) cannot be adopted. 

Where a suit brought on the mortgage bond 
executed by n Hindu father making tho father 
as well as his two sons as defendants to the 
suit'is decreed, and the sous appeal alleging 
that their two-thirds share was not liable for 
the debt, tho court-fee must be paid on the two- 
thirds share of the property or on the decree 
amount whichever is less. Tho method of 
valuation mentioned in S. 7 (5) cannot bo ad- 


. Pichu (Pandalai, J.) 1931 

opted in such a case: 4 Mad. 339; 10 Mad. 187 
and 30 Mad. 90, Bel. o n ; A. I. R. 1927 Mad. 825; 
A. I. R. 1925 Mad. 323 and A. I. R. 1922 All. 
358, Dist. [P 7 ix c 1] 

S. Krishnamachariar —for Appellants. 

T. L. Venkatarama Ayyar and P. San - 
karanarayanan —for Respondents. 

Judgment. —The only point in this 
second appeal is whether the rejection of 
the appeal for nonpayment of court-fees 
in the lower appellate Court on the market 
value of the two-thirds share of the pro¬ 
perties mortgaged and belonging to the 
appellants or on the decree amount, 
whichever is less, was right. 

The respondents-plaintiffs brought a 
suit on a mortgage executed by defen¬ 
dant 1, the undivided father of the pre¬ 
sent appellants, who were defendants 2 
and 3. They contended that the debt 
was incurred by their father for illegal 
and immoral purposes and that their 
share of the mortgaged property was 
not responsible for the debt. The first 
Court found that the appellant’s defence 
was unfounded and gave a decree for the 
amount sued for against the properties 
mortgaged. From that decree the pre¬ 
sent appellants filed an appeal to the 
lower Court and paid court-fees on the 
value of their two-thirds share of the 
mortgaged property valuing it on the 
footing’of ten times the assessment. On 
objection taken, the lower Court on 
1st September 1928 held that this fee 
was insufficient and made an order as 
stated at the beginning of this judgment 
and gave three weeks’ time to the appel¬ 
lants to pay the deficient amount. The 
appellants asked for time to pay the 
amount on four successive occasions and 
were granted time, in all about two and 
a half months. Finally the appellants 
having neither stated what the market 
value of the two-thirds share of the 
mortgaged property was nor paid the 
deficient court-fee on that amount, the 
appeal was rejected. 

In their appeal against this rejection 
it is contended that the court-fees in the 
lower Court were properly calculated 
upon the value of the property taken at 
ten times the assessment. The provi¬ 
sion for levying court-fees in appeals is 
Art. 1, Soh. 1, Court-fees Act, according 
to which on a memorandum of appeal 
ad valorem court-fee ought to be paid 
on the amount or value of the subject- 
matter in dispute. It is not denied, 
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and cannot be disputed, that in a suit 
on a mortgage which i3 governed by 
S. 7, Cl. (l), Court-fees Act, the amount 
or value of the subject-matter in dispute 
is the sum which is claimed by the 
plaintiff. Therefore the subject matter 
in dispute in tlie appellant’s appeal to 
the lower Court was the liability of their 
property for the mortgage. The value of 
this subject-matter must bo either the 
whole mortgage debt or the value of the 
property, whichever is loss. So much 
is admitted. The appellants contended 
that the value of their property was less 
than the mortgage debt. If so, the 
question is what is the method of 
valuing the property for the purpose of 
the appeal ? The appellant’s argument 
is that the method of valuation to be 
adopted is the method mentioned in 
S. 7, Cl. (v), which is mainly based on 
the annual revenue to Government in 
cases of revenue-paying lands such as 
the present. 

The obvious objection to that argu¬ 
ment is that that is a method of 
valuation fixed for suits for posses¬ 
sion of land. The same method has now 
been, by the amendment of the Court- 
foes Act by the Madras legislature, made 
applicable to suits under S. 7 (iv) (c), 
that i3, declaratory suit3 whore the re¬ 
lief sought is with reference to immo¬ 
vable property,.and the same method of 
valuation has been, by a deoision of a 
bench of this Court in Vcnkatanarasimlia 
Raja v. Chandra}!\ja (l), extended to 
cases falling within S. 7 (iv) (a) recently 
added by the Madras Act above men¬ 
tioned. The appellants’ argument is 
that, wherever for the purpose of court- 
foe3 the value of land has to be ascer¬ 
tained and court-fees paid thereupon this 
method should be adopted. I can find no 
basis for this in the Act itself or in any 
decisions that are binding upon me. The 
appellants relied first upon the decision 
in Venkatinarasimha Raja v. Chandayya 
(l) already referred to but that has no 
application to this oaso because that 
was a case where a suit had been 
brought for setting aside a decree 

nw S9 w l V 0h - sfcriofcl y falls within S. 7, 
bd. dvHa), and all that that deoision can 
bo held to mean is that the value of the 
property in that clause must be calcu¬ 
lated on the same basis as under S. 7, 
01. (5 ). Refere nce was also made to a 

(1) A. I. R. 1927 Mad. 825=105 l. C. 171"! 


decision of Ivrishnan, J., reported in 
In re Ganapathi Butchi Seethayarnma (2). 
That again is not applicable because the 
appeal arose from a suit for possession 
of land and the decision was that in 
such a case the value of the subject 
matter in Sch. 1, Art. 1, means the same 
thing as the value of the subject matter 
as set out in the sub-clauses of Cl. (v), 
S. /. The other decision cited Rap 
Narain v. Bishiua Nath Singh (3), is also 
not in point. That was an appeal from 
a suit brought by a Hindu coparcener 
for possession of property alienated by 
other co-parceners and in that case it 
was held that the suit should be valued 
under S. 7 (v) (a), or (b) and as the plain¬ 
tiff had asked also for a declaration for 
the invalidity of the alienation, he must 
pay foe for that relief also in the first 
Court. There are a number of other 
decisions of this Court which have a 
boaring against the appellant’s conten¬ 
tion. 

In Krishnamachariar v. Srinivasa 
Iyengar (-1), on the question of jurisdic¬ 
tion, the valuation for which is in most 
respects the same as that for court-foes 
it was held that the subject matter of a 
suit to establish the validity of a charge 
upon property is, when the property is 
in excess of the charge, the amount of 
the charge ; when the charge is in excess 
of the property, the value of the pro¬ 
perty. In Venlcappa v. Narasimha (5), 
in a suit on a mortgage bond a decree 
was passed for the principal and intorost 
and, in default, for sale ; some of the 
defendants who apparently had not exe¬ 
cuted the mortgage appealed ; it was 
held that the proper stamp to be paid 
on the appeal was on the value of the 
debt not exceeding the value of the pro¬ 
perty. In Ramakrishna Rcddi y. ICotta 
Kola Reddi (6), a case very like the pre¬ 
sent-, the appellant paid court-fees on 
the market value of the property, and! 
although the particular question whe¬ 
ther the value was to bo calculated upon 
ten times the assessment or the market 
value was not precisely raised, it seems 
to have been accepted on all hands to 
be tlie proper way of valuing the pro- 

(2) A? l7 r 71925 Mad. 328=S5~I. 0. 405 = 48 

Mad. G52. 

(3) A. I. R. 1922 All. 358 = G8 I. C. 2G5 = 44 

All. G29. 

4) 1892] 4 Mad. 339. 

5) [1887 10 Mad. 187. 

(G) 1907] 30 Mad. 9G. 
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perty. I am of opinion that the lower 
Court’s opinion as to the proper court- 
fee was correct. It is now more than 
two years since the order of the lower 
Cotirt was made and the appellants are 
even now not in a position to state what 
would be the market value of the pro¬ 
perty and the court-fee payable thereon. 
They no doubt said in one of the various 
applications for time that they would 
have to pay about Rs. 200 but that was 
only to obtain an extension of time and 
was not intended to be in any manner 
correct. I am myself therefore unable 
to give any further time for payment of 
the deficient fee and the only order 
therefore possible is to dismiss the 
second appeal and with costs. 

P.R.S./p.n. Appeal dismissed. 

A. I. R. 1931 Madras 712 

Jackson, *J. 

M.M.P . Ramaswami Chettiar— Plain¬ 
tiff—Petitioner. 

v. 

A. S. P. L. V. R. Ramaswami Chettiar 
and another —Defendants—Respondents. 

Civil Revn. Petn. No. 1281 of 1930, 
Decided on 9th April 1931, from order of 
Court of Sub-Judge, Devakottah, D/- 
19th August 1930. 

Court-fees Act (1870), S. 17—S uit for re¬ 
covery of three separate deposits is a suit 
embracing three distinct subjects. 

A An it for the recovery of three separate de¬ 
posits is a suit cmbricing three distinct sub¬ 
jects. The fact that the plaintiff made one 
demand for all the three doposils would not 
make the subjects any the loss distinct : 9 All. 
252, Ref.; A. I. It. 1924 Pat. 596, Dist. 

[P 712 C 2; P 713 C 1] 

K. S. Krishnaswami Iyengar and S. 
Ramaswami —for Petitioner. 

S. Varadacliariar and 5. V. Venugo- 
palaehari —for Respondents. 

Judgment. —Petitioner seeks to re¬ 
vise the order of the Subordinate Judge 
of Dovakottah in O. S. No. 97 of 1927 in 
regard to the court-fee payable upon the 
suit. 

The plaintiff sets forth that 'his 
mother’s brothers, and his father’s 
sister's husband managed moneys for him 
in the capacity of trustees. There are 
three separate deposits amounting to 
Rs. 1,38,778-10-3. A demand for the 
aggregate amount was made on 29th 
March 1927 which is given as the date 
when the cause of aotion arose. 

The question is whether court-fee 
should bo paid upon each deposit or upon 


the aggregate amount; or, in the terms 
of S. 17, Court-fees Act, whether the 
suit embraces distinct subjects. 

The petitioner contends that the de¬ 
mand of 29th March 1927 gathers all 
his claims into one cause of action, and 
therefore the subjects are not distinct. 
This would turn upon whether the de¬ 
mand was an essential part of the cause 
of action, and petitioner frankly con¬ 
cedes that it is not. He could have 
sued for any of the deposits without pre¬ 
vious demand, and the plaint would it¬ 
self have been part of the cause of ac¬ 
tion in any of such suits. Nor, if he had 
sued for only one of these deposits, 
would he be precluded from suing in his 
own good time for the others. O. 2, 
R. 2, Civil P. C. would have no appli¬ 
cation for the precise reason that the 
notice of demand is not an essential part 
of the cause of action. 

The petitioner relies upon Art. 00, 
Limitation Act, which is an indirect way 
of approaching the question and hardly 
leads to its proper solution. Even assum¬ 
ing that time would run from the date 
of the demand, that would not make the 
subjects any the less distinct. It is here 
perhaps that a subtle distinction may be 
found between "subjects” in S. 17, and 
alleged causes of action. 

A, I. R. 1921 Pat. 596, E. I. By. Com - 
pany v. Ahmadi Khan, upon which the 
petitioner relied only brings out the dis¬ 
tinction, for in that case, undoubtedly, 
the demand was essential, and without 
the demand there could be no cause of 

action. As observed by Das, J.: 

“The notice (of demand) is one of these facts 
which it was necessary for the plaintiff to prove 
in order to support his right to the judgment of 
the Court.” 

In the case under consideration the 
proof of demand is not necessary for ob¬ 
taining judgment. So although the plain¬ 
tiff has elected to treat the demand as 
the cause of action, and thereby ha3 a 
plausible plea that all sums meotioned 
in that demand are one distinguishable 
subject, yet nevertheless, because the de¬ 
mand is not really essential to the cause 
of action, the subjects must ‘be regarded 
independently of that demand, and are. 
as a matter of fact, distinct. Thus in 
Parshotam Lai v. Lacliman Das (1), it is 
held that a suit upon three hundis pay¬ 
able on maturity is a suit embracing 
three distinct subjects. If in that case 
"(1) [1887] 9 All. 252=(1887) A. W. N. 42. 
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the plaintiff had made a demand it would 
none the less have been a suit embracing 
three distinct subjects. Contrariwise as 
held in Hiralal Motiohand v. Ganapat 
Lahani (2), a suit on a balance of ac¬ 
count is a suit embracing one subject. 

For the above reasons the order of the 
lower Court is confirmed and the peti¬ 
tion is dismissed with costs. Petitioner 
must pay the additional court-fee on the 
reopening of the lower Court after the 
summer recess, 1931. 

P.R.S./k.N. Petition dismissed. 

(2) a 7 I. R. 1922 Bom. 876=64 I. C. 486=46 
Bora. 142 (P.B.). 

* A. I. R. 1931 Madras 7i3 

Wallace and Stone, JJ. 

( Euuga ) Raghava Reddi — Plaintiff— 

Appellant. 


ceDt from 29th June 1911 to date of 
realization was given. This decree was 
passed on 2nd December 1912. 

Some time during March or April 1913 
the defendants in that action preferred 
an appeal and on 26th April 1913 prayed 
for a stay of execution pending appeal. 
On 30th June 1913 the then District 
Judge made an order of which the fol¬ 
lowing is the relevant extract : 


1 think tbo best courso is to stay the sale for 
six weeks on condition th?.t itbe monev payable 
under the decree is paid into Court within that 
period.’ ’ 


This had the effect of delaying the 
sale until 11th August 1913. The money 
was not paid by that date and on 17th 
August the issue of a fresh proclamation 
notifying that the sale would take place 
on 22nd September 1913 was ordered. A 
petition was then put in stating that an 


v * appeal had been tiled against the order 

{IJezwada ) Sundararama Reddi —Do- of 30th June and asking for a stay pend- 
fendant Respondent. ing that appeal. On that petition the 


Appeal No. 107 of 1925, Decided on sale was stayed conditionally upon the 
18th March 1931. amount due under the decree of 2nd 


C. (1908), S. 144—Judgment-deb¬ 
tor has no other right of action except under 
S. 144 when sale is not void ab initio—No 
action lies for getting sales declared void. 

As S. 144 exhausts the remedies which a liti-* 
gant against whom a decree has been given, 
has, when his property is sold uuder tho de?ree 
and the decree is subsequently varied, to hvve 
restored to him tho property sold in excess of 
what should have been sold, no action lies to 
obtain restitution by getting tho sales decl ired 
void. Ho has no other right of action in cases 
where the sale is not void ab iuitio. [P 714 C 2J 


A. Krishnaswamy Ayyar, K. Omama - 
hesiuariah, Cli. Raghava Rao and ill. Ven- 
katasubbiaJi —for Respondent. 

Stone, J. This appeal, which was 
argued before us by appellant-plain¬ 
tiff 1, a vakil, in person is an appeal 
without any merits, but one which raises 


a point of procedure of some importance. 

The appeal lies from the judgment of 
the District Judge, Nellore dismissing tho 
plaintiffs’ claim, which was instituted in 
1921 and reaches this Court ten years 
later, for a declaration that certain sales 
of land are void with consequential relief. 
. The sales in question were auction sales 
in execution of a decree made in O. S. 24 

° f 1 r 9 ^‘ 3 Thafc action was to recover 
Hs. o.bbd due on promissory notes and 
accounts and tho defendants to that 
action admitted Rs. 3,121 and contested 
the rest. In the result a decree for tho 
amount claimed with interest at 9 per 


December 1912 being paid into Court by 
20th September 1913. It was not so paid 
and the sale took place (after further 
proceedings and delays) and was con¬ 
cluded on 23rd October 1913. The pur¬ 
chasers as to Rs. 2,719 out of Rs. 10,357 
were the decree-holders. There were 19 
lots and they purchased five. 

The appeal from the decree of 2nd 
December 1912 was disposed of on 5th 
Juno 1917 and the original decree was 
confirmed subject to the ‘reduction of the 
interest awarded from 9 % to 6 %. 

The unsuccessful defendants having 
obtained this variation of the original 
decree next .proceeded under S. 144, Civil 
P. C., for restitution by redelivery of 
the five item? purchased by the decree- 
holders. The District Judge allowed the 
claim. The decree-holders appealed to 
the High Court and judgment on appeal 
was given on 1st December 1921. In the 
result the appeal was allowed on the 
ground that the variation in the decree 
did not prejudice the appellants. 

In the courso of those proceedings it 
appeared that the variation of the decree, 
had the result of altering the decree 
amount from Rs. 7.G95 to Rs. 7,495. It 
was pointed out that Syed Nathadu 
Sahib v. Nallic Mudaly (l), was distin¬ 
guishable on the ground that that case 

(1) [1904] 27 Mad. 93. 
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■was not decided under the present Civil 
Procedure Code but under S. 583 of the 
old Code under which the Court was not 
limited, in granting such restitution as 
it thought fit, to placing the party in the 
same position as he would have occupied 
but for the variation or reversal of the 
original decree. 

Shortly stated therefore that action 
decided that the sales, granted that the 
sales took place in the order directed 
which order had nothing to do with the 
decree that was subsequently varied, 
would have taken place exactly as these 
sales took place even though at the time 
of the sale the- original decree had not 
been in its original but in its varied form, 
i. e., for Rs. 7,495 and that therefore no 
claim for restitution lay. 

, The plaintiffs now re-lifcigate this matter 
and seek to obtain restitution by means 
of an action to declare these sales void. 
lObviously no such action lie3 if S, 144 
exhausts the remedies which a litigant, 
(against whom a decree has been given, 
jhas, when his property is sold under the 
decree and the decree is subsequently 
varied, to have restored to him the pro¬ 
perty sold in excess of what should have 
been sold. 

That matter is put in two ways : 

1. Order 41, R. 6 (2), requires the Court 
on application' made where there is an 
appeal against a decree to stay execution 
(though such stay bo conditional) until 
the appeal is disposed of. This rule, it 
is said, was broken when the sale was 
stayed only for six weeks and the subse¬ 
quent stay cannot be treated as curing 
the invalidity' of the first stay. It is 
therefore argued that the sale was void. 

2. The sale being void the aggrieved 
persons can, it is urged, by a separate 
suit, claim a declaration (in addition to 
proceeding under S. 144) despite S. 144 (2), 
Civil P. C., and notwithstanding 8. 47, 
it being urged that the claim now raised 
is not “any restitution or other relief” 
which oould bo obtained under S. 144 (l) 
and does not raise a quesbion relating to 
“the execution, discharge or satisfaction” 
of a decree. 

• We consider that both those questions 
have been carefully considered and cor¬ 
rectly answered by the learned Distriob 
Judge in paras. 63 to 67 of his judgment 
and we see very little point in an elabo¬ 
rate survey of the numerous authorities 
cited. It is sufficient to indicate that in 


our opinion assuming the stay order of 
30th June 1913 wa3 nob correctly framed 
it did not render the sale a nullity. The 
sale took place under the decree, nob 
under the order staying execution. That 
decree was not vacated bub confirmed 
subject to a minor variation. The stay 
order did not in the least prejudice the 
person claiming a stay ’bearing in mind 
the subsequent stay order. As to the 
seoond point we are of the opinion that 
the plaintiffs’ appropriate remedy, if any, 
was under S. 144. This remedy he has 
pursued and has failed. He has no other 
right of action in cases such as this where 
the sale is nob void ab 'initio, whatever 
may be the case when the sale is void 
ab initio and accordingly this present ac¬ 
tion does not arise and must fail. 

The appeal is accordingly dismissed 
with costs for two sets: (l) respondents 1, 

6 and 8; (2) for the remaining contesting 
respondents i.e., 12—16, 18 — 23, 25. 

p.tt.S./K.N. Appeal dismissed. 
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Venkatasqbba Rao, J. 

Raja of Vizianagaram —Appellant. 

v. 

Padala Appalaswami and others — 
Respondents. 

Second Appeal No. 272 of 1928, De¬ 
cided on 26th March 1931, from decree 
of Dist. Judge, Vizagapatam, D/- 23rd 
July 1927. 

Madras Estates Land Act (1908), Ss. 137 
and 142—Appeal from order of Collector on 
application of raiyats under S. 135 does not 
lie to District Court but to Board of Revenue. 

A land holder has no right of appeal to the 
District Court from an order of the Collector 
made on au application of certain raiyats under 
S. 135, praying for the issue of an order under 
S. 137 for tho repair by the land holder of a 
certain irrigation work. The appeal lies to the 
Board of Revenue under S. 142. [P 715 C A 

S. Venlcatcsa Ayyangar —for Appellant. 

Y. Suryanarayana — for Respondents. 

Judgment. — Tho learned District 
Judge has, upholding a preliminary ob¬ 
jection, dismissed the appeal of the 
landholder (the Raja of Vizianagaram) 
as being incompetent. The question is 
whether his order is correct or not. The 
proceedings started before the Collector, 
by certain raiyats, filing an application 
under S. 135, Estates Land Act, stating 
that the tank of their village was out of 
repair and that the landholder failed to 
restore it to efficiency and praying for 
the issue of an order under S. 137 for 
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the repair of that tank. The Collector, 
holding that the landholder had grossly 
neglected his duty, made an order under 
S. 137, directing him to carry out cer¬ 
tain repairs to the tank and take certain 
other steps within six months of the 
date ofthat order. It was against this 
order, that the landholder filed an ap¬ 
peal to the District Court, which as 
I have said, was rejected on the ground 
that it does not lie. Under S. 142, from 
any order issued by a District Collector 
under Ch. 7 (chapter dealing with re¬ 
pair of irrigation works) other than an 
order under S. 138, an appeal lies, unless 
otherwise provided for in Part B of the 
schedule to the Act to the Board of 
revenue, whoso decision shall be final. 
The effect of this section is that the ap¬ 
pellate authority is the Board of Revenue 
and not the District Court, unless there 
is a provision to the contrary in part B 
of tho schedule. Before turning to the 
schedule, I must refer to S. 189, Estates 
Band Act. The material portions of that 
section read thus : 

Clause (1) : A Collector or other revenue 
oUicor specially authorized under this Act shall 
hear and determine as a revenue Court all 
suits and applications of tho nature specified in 
Part3 A and B of tho schedule. 

Clause (2) : Decrees and orders passed under 
sub-S. (1) shall bo subject to appeal aa provided 
iu Col. 6 of Parts A and B of tho schedule. 

I shall now quote Art. 21 (that is the 
article applicable) of Part B in the 
schedule to the Act. 
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137 By a land¬ 
holder 
against an 
order un¬ 
der S. 137 
for tho re¬ 
pair of in 
irrigation 
work 


h N n W i\ W a AS th ° a PP lic ation on which 
the Collector made his order, of tho kind 

referred to in the article quoted above? 

Assuredly not. As I have said, the ap- 

plication was one made by the raiyats 

under S. 135. What this article con! 

S 6S i f. 1S V a “ a PPhcation under 

- 137 and fchafc made by a landholder. 
« is only an appeal against an order on 


such an application that lies to the Dis¬ 
trict Court; otherwise, the appeal lies 
under S. 142 to the Board of Revenue. It 
follows from this, that the appeal filedl 
by the landholder to tho District Court' 
vvas rightly rejected as being incompetent.! 
The appellant’s counsel suggests, that 
when the raiyats applied under S. 135, 
the counterpetition filed by the land- 
holder may bo regarded as the latter’s 
application under S. 137 and, viewed in 
that light, his appeal to the District 
Court was in order. I cannot accede to 
this contention, for it implies, that while 
a landholder has a right of appeal to the 
District Court from an order made on 
the raiyats application, the raiyat him- 
self has no such right. The construction 
suggested, cannot, in my opinion, be the 
correct one. Moreover the wording of 
Art. 21, as it stood before it was amended 
by Act 4 of 1909, shows t hat tho view 
suggested cannot prevail. I reproduce 
below the original article; 
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That shows that an appeal lay to the 
District Court from an order under 
S. 137 for the repair of an irrigation work 
on an application made under S. 135. 
That article gave wide power of appeal 
to the District Court. The intention of 
the amendment obviously was to curtail 
that right. It follows that the learned 
counsel’s argument, as I have pointed 
out, cannot be accepted. There is no 
decided case on the point, but I find that 
my view receives support from Mr. Ram- 
das s note on 8. 137 in his work on the 
Madras Estates Land Act. The follow¬ 
ing passage from that book contains a 
terse statement of the law: 

li Appeal .—A landholder who feels aggrieved 
by an order under this section for tho repair of 
an irrigation work may apply to tho District 
Collector to sot it aside. This is evidently bv 
way of a review of the order made under S. 137. 

If he is dissatisfied with the order mado on 
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such an application he in ay appeal to the Dis¬ 
trict Court. This implies that he cannot ap¬ 
peal against' the original order under S. 137. 
Rut S. 142 seems to give him an appeal to the 
Board of Revenue against the original order of 
the District, Collector. Jf the landholder com¬ 
mits default in carrying out the Collector’s 
order, the raiyats may apply to the Collector to 
authorize them to execute the repair; and if the 
Collector refuses to authorize them to execute 
the reoair, they may appeal to the District 
Court.” 

The second appeal is dismissed with 
costs. 

F.R.S./k.N. Appeal dismissed. 

A. I. R. 1931 Madras 716 

Jackson, J. 

(Wuppuluru) Neelachalam — Plaint ill' 
— Petitioner. 

v. 

Narasinga Dass —Defendant — Oppo¬ 
site Party. 

Civil Revn. Petn. No. 1825 of 1927, 
Decided on 28th April 1931, against de¬ 
cree of Dist. Judge, Ganjam, in A. S. 
No. 283 of 1926. 

fa) Court-fees Act (1890), S. 10 (2)— 
Plaintiff can reduce his claim to bring suit 
within certain court-fee and suit cannot be 
dismissed under S. 10 (2). 

It is open to a plaintiff to relinquish a por¬ 
tion of Hhc claim to bring it within a certain 
court-fee. lie must only set his plaint and 
fee right within the period prescribed by the 
Court. 

Where therefore a plaintiff being ordered to 
make up deficient court-f c instead of doing so, 
reduces his claim and returns the plaint with 
a correct court-tee within the period prescribed 
by the Court the suit cannot be dismissed 
under-S. 10 (2). [P 71G C 2] 

(b) Civil P. C. (1908), S. 115—Court-fee. 

Court-fee questions are open to revision on 
tho plea that the lower Court has erred in re¬ 
fusing jurisdiction. [P 717 C 1] 

P. Somasundaram— for Petitioner. 

Y. Suryanarayana —for Respondent. 

Judgment. —Petitioner seeks to re¬ 
vise the judgment of the District Judge, 
Ganjam, in A. S. No. 283 of 1926. 

He filed O. S. No. 131 of 1926 on 6th 
January 1925 and he was ordered to pay 
Rs. 57-15-0 to make up the proper court- 
fee. lnstoad of doing so be reduced the 
claim and returned the plaint with a 
court-fee of Rs. 37 which was then coi- 
rect. The District Judge held that he 
had not obeyed the order of the lower 
Court and therefore the original plaint 
could not have the same effect, as if the 
proper Court-fee had been paid'at the 
outset. , The point is important because 
if the amended plaint is to be treated as 
a fresh and distinct document it will be 


time barred. The original plaint could 
be rejected under O. 7, R. 11, if the 
plaintiff cn being required to supply the 
requisite stamp paper failed to do so. 
In this case the plaintiff did supply the 
correct stamp in the sense that he 
finally produced a correct court-fee, 
though it was not the fee that the un¬ 
amended plaint would have required. 

The view of the learned Judge is that 
the plaintiff ought not to have amended 
the plaint without permission ; but it 
is difficult to see why permission is re¬ 
quired. A plaintiff may relinquish any 
portion of his claim to bring it within 
the Court’s jurisdiction (O. 2, R. 2) and 
it seems equally open to him to re¬ 
linquish a portion in order to bring it 
within a certain court-fees. 

As the Court returned the plaint to 
him the plaintiff did it without consult¬ 
ing the Court. If the Court had kept 
the plaint presumably he would have 
asked to have the plaint back so as to 
strike out the portion and there is no 
reason why the Court should have ob¬ 
jected, even*if it was entitled to object, 
which seems very doubtful. 

In Midnapur Za.mindary Co. Ltd. v. 
Secretary of State (l) upon which the 
learned Judge relies the plaintiff entirely 
failed to comply with the Courts order 
under O. 7, R. 11, and then afterwards 
sought to remedy matters by striking 
out a plea. As though in this case after 
the expiry of the allotted time the plain- 
tiff had attempted to get over the diffi¬ 
culty by striking out a portion of his 
claim. That is entirely a different set of 


ircumstances. - 

The lower Court lays down as the 
rinciple that the plaintiff must not be 
[lowed to evade the proper court-fee- Rut 
lore is no evasion. The State does not 
ant to charge a court-fee higher than 
hat is payable as a due proportion of 
jo claim ; and if the claim is reduced, 
le oourt-fee should naturally be re¬ 
seed also. It is not as if the plaintiff 
as getting a relief on payment of an 
adequate court-fee. The principle is 
ther that a plaintiff must set his. plaint 
id fee right within the time prescribed 
r the Court ; and in the present case 1 

• ■ i 


The point seems to be covered by Ram 
Prasad v. Bhiman (2). There too the 

(1) [1917] 44 Cal. 352=40 l7C. 96. 

(•2) [1305] 27 All. 151=1 A. L. J. 577. 
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plaintiffs instead of paying the additional 
court-fee struck out a portion of their 
claim, and it was held that the District 
Munsif had erred in dismissing the suit 
under S. 10 (2), Court-Fees Act. 

It is urged that this Court has no 
jurisdiction under S. 115, Civil P. C. 
But court-fee questions are invariably 
brought up on revision, on the plea that 
the lower Court has erred in refusing 
jurisdiction. 

The petition mu3t be allowed, but 
without costs. Plaintiff is to blame for 
leaving things to the last moment, and 
then raising these debatable questions. 
The appellate Court’s decree is sot aside 
and that of the District Munsif restored. 
Costs below will be paid to the peti¬ 
tioner. 

P.R.S./R.M. Petition all owed. 

* A. I. R. 1931 Madras 717 

Reilly and Anatakrishna 
Ayyar, JJ. 

Ramaliiuja Sethupathi Ambalam — 
Plaintiff. 

v. 

Andiappan Ambalam —Defendant. 

Referred Case No. 5 of 1930, Decided 
on 25th March 1931, by the Dist. Mun¬ 
sif, Melur. 

v Court-fees Act (1870), S. 11—Decree 
for possession with past and future profits — 
Execution can be taken for possession whe¬ 
ther court-fee is paid on future profits or 
not—Civil P. C. (1908), O. 20, R. 12. 

In a case where the decree gives the follow¬ 
ing reliefs to a decree-holder, namoly, possession 
with certain amount for past profits and future 
profits at a certain ascertlined rate, the decree- 
holder would be entitled to execute his decree 
with reference to possession of immovable pro¬ 
perty, irrespective of the question whether 
court-fee has or has not to be paid on the future 
mesne profits decreed to him by the same de¬ 
cree; 12 Bom. 98, [tel. on. (P 717 C 2 P 720 G 1] 

P. V. Rajamannai —for Government 
Pleader. 

Anantakrishna Ayyar, J. —In O. S. 

No. 414 of 1928, on the file of the District 
Munsif’s Court, Melur. the plaintiff ob¬ 
tained the following decree, on 18th De¬ 
cember 1929. 

(1) “That tho defendant do put the plaintiff 
in possession of the property specified in the 
schedule hereunto annexed. 

(2) That the defendant do pay to the plaintiff 
the sum of Rs. GO on account of mesne profits 
which have accrued duo prior to the institution 
of the suit, aud do also pay future mosne pro¬ 
fits at the rate of Rs. GO per year from the 
institution of the suit until the delivery of pos¬ 
session to the decree-holder or the relinquish¬ 
ment of possession by the judgment-debtor with 


notice to the decree-holder through the Court 
or the expiration of three years from the date 
of the decree whichever event occurs earlier. 

(3) That the defendant ao pay plaintiff’s costs, 
Rs. 45-2-0, and do bear his own, Rs. 24-8-0.” 

The decree-holder applied in E. P. G15 
of 30 on 23rd September 1930, for ex¬ 
ecution of the decree so far as immo¬ 
vable property was concerned and for 
delivery of possession of the property 
decreed to him. He also mentioned in 
the execution petition that he would file 
a separate execution in respect of mesne 
profits and costs. The plaint had been 
valued at Rs. 115-10-0, (the same being 
made up of Rs. 55-10-0 being the value 
of the relief regarding the land at ten 
times the annual revenue and Rs. 60 
being the value in respect of past mesne 
profits for one year), and he paid court- 
fee thereon. Objection was raised before 
the District Munsif that court-fee should 
be levied on future mesne profits 
awarded in the decree before execution 
in E. P. 615 of 1930 i3 allowed to proceed. 
The learned District Munsif referred, 
under S. 113 and O. 46, Civil P. C., the 
following points for the opinion of the 
High Court: 

(1) ‘‘Iu a case where the decree gives the fol¬ 
lowing reliefs to a decree-holder,—namely, pos-' 
session with certain amount for past profits 
and future profits at a certain ascertained rate, 
is court-fee payable on the future profits before 
any portion of the decreo oau bo executed? 

(2) If court-fee is payable, up. to what date 
is the future profits to be calculated for the 
purpose of determining the court-fee?” 

When questions arise regarding court- 
fees payable in respect of mesne profits 
which have accrued on the property the 
subject of litigation prior to the insti¬ 
tution of the suit or for the period after 
the filing of the plaint, the same have to 
be decided, so far as Madras is concerned 
by reference to S. 11, Court-fees Act 
(7 of 1870) as amended by Madras Act 
5 of 1922 and to the provisions of O. 20, 
R. 12, Civil P. C. 

Section 9, Madras Act 5 of 1922, sub¬ 
stituted the following paragraphs for 
para. 2, S. 11, of the pricipal Act; 

"Whore a dccreo directs an inquiry as to 
mesne profits which hive accrued on the pro¬ 
perty during a period prior to the institution 
of the suit, if the profits ascertained on such 
inquiry oxcecd the profits claimed, no final 
dberee shall be passed till the difference between 
the fee actually paid and the fee which would 
have boon payable and the suit comprised the 
whole of the profits so ascertained bo paid, ff 
the additional fee is not paid within such time 
as the Court shall fix, the claim for the excess 
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stall be dismissed, unless the Court, for suffi¬ 
cient cause, extends the time for payment.” 

“Where a decree directs an inquiry as to 
mesne profits from the institution of tke-suit, 
aud a final decree is passed in accordance with 
the result of such inquiry, the decree shall not 
be executed until such fee is paid as would 
have been payable on the amount claimed in 
execution if a separate suit had been instituted 
therefor.” 

Now, reading the provisions of S. 11, 
Court-fees Act as amended, with O. 20, 
R. 12, Civil P. C., the procedure should 
be followed in suits for recovery of pos¬ 
session of immovable property and for 
mesne profits is the following, when the 
Court lands that the plaintiff is entitled 
to the same. 

To pass a decree: (a) for the possession 
of the property; (b) for mesne profits 
which have accrued on the property du¬ 
ring a period prior to the institution of 
the suit, or directing an inquiry as to 
such mesne profits—(this may be called 
“past mesne profits”, for convenience); 
(c) directing an inquiry as to mesne 
profits from the institution of the suit 
until: (l) the delivery of possession to 
the decree-holder; (2) the relinquishment 
of possession by the judgment-debtor 
with notice to the decree-holder through 
the Court, or, (3) the expiration of three 
years from the date of the decree which¬ 
ever event first occurs, (this? may be 
called future mesne profits’, for .con¬ 
venience). 

Analyzing the above, we find that in 
such cases: (l) there is a decree for 
possession of the immovable property. 
This is a final decree, and, subject to any 
just objections, is capable of being ex¬ 
ecuted; (2) either a final decree for past 
mesne profits is passed, or the Court 
passes a preliminary decree for past 
mesne profits directing an inquiry as to 
the amount thereof. (3) There is a pre¬ 
liminary decree directing an inquiry, as 
to the amount of the future mesne pro¬ 
fits. When an inquiry is directed either 
in respect of past mesne profits or in 
respect of future mesne profit^, a final 
deoreo in respect of the said mesne pro¬ 
fits is to be passed in accordance with 
the result of such inquiry. 

Coming to the Court-fees Act as 
amended, under para. 1 newly added 
(whioh will be para. 2 out of the 
existing paragraphs of the amended 
section), if the amount of the past mesne 
profits ascertained on such inquiry should 
exceed the amount claimed in the plaint 


no final decree relating thereto should 
be passed till the difference between the 
court-fee actually paid and the court-fee 
which would have been payable had the 
suit comprised the whole of the profits 
so ascertained is paid; and if the addi¬ 
tional foe be not paid within such time 
as the Court shall fix, the claim for the 
excess amount shall be dismissed. Read¬ 
ing therefore this paragraph with 0. 20, 

R. 12, Civil P. C., the result is that the 
Court should not pass a final decree in 
respect of past mesne profits regarding 
which an inquiry has been directed, when 
the amount of the same exceeds the 
amount claimed in the plaint, unless the 
extra court-fee be paid. 

As regards future mesne profits, under 
pira. 2 of the amended S. 9, Act 5 
of 1922 (which will be para. 3 of 

S. 11 as amended) and under sub-Cl. 2, 
R. 12, O. 20, a final decree in respect of 
such future mesne profits is passed in ac¬ 
cordance with the result of the inquiry, 
or in cases coming under the said para¬ 
graph of the Court-fees Act, the decree is 
not to be executed until such fee is paid as 
would have been payable on the amount 
claimed in execution if a separate suit 
had been instituted therefor. 

It will thus be noticed that a final 
decree for the immovable property is 
passed. A final decree for past mesne 
profits is passed either straightaway, or, 
after a preliminary decree directing an 
inquiry as to the amount of the same; in 
the latter class of cases, the provisions 
of the amended S. 11, Court-fees Act, 
would have operation, with the result, 
that no final decree shall be passed till 
the extra court-fee is paid. The word¬ 
ings of para. 2, S. 11, do not apply to a 
case where a final decree for past mesne 
profits is straightaway passed fixing the 
amount of such past mesne profits and 
without a preliminary decree directing 
an inquiry as to the amount of the same. 

In such a case, and to such a final decree, 
para. 1, S. 11 (whioh is para. 1 of the 
old section also) would apply; that para¬ 
graph directs that the decree is not to be 
executed until the extra court-fee is paid. 
Why it is provided in para. 2 that when 
an inquiry is direoted, no final decree 
shall be passed for the extra amount of 
past mesne profits, and that the claim 
for the said excess shall be dismissed 
under para. 2 unless the extra court-fee 
be paid—and why a different rule is adop- 
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ted in para. 1 where it is provided that 
the decree shall not be executed until 
the extra court-foe is paid—all this, is 
not quite clear. Why it is not provided 
in para. 2, S. 11, that a final decree might 
be parsed for a higher amount of past 
mesne profits found due, but that decree 
for the excess could not bo executed un¬ 
less the extra court-fee is paid, is also 
net clear. If the latter alternative had 
been adopted, there would be no incon¬ 
sistency of any sort between the provi¬ 
sions of S. 11 and of R. 12; whereas now 
as regards passing a decree for past 
mesne profits there seems to be an ap¬ 
parent inconsistency between the two 
provisions. No doubt the two provisions 
could ho road together and the provisions 
of R. 12 enabling a Court to pass a final 
decree straightaway may be said to be 
governed by para. 1, S. 11, Court-fees 
Act. 

When we go to sub-Cl. (2), R. 12, we 
find that a final decree has to be passed 
in respect of future mesne profits when 
an inquiry is directed under Cls. (b) and 
(c) of the rule. Here the policy of the 
Court-fees Act as disclosed by the last 
paragraph of S. 11 is to prohibit, not the 
passing of the final decree, but only the 
execution of the same until the necessary 
court-fee is paid. 

It is a question for consideration whe¬ 
ther the same policy should not be adop¬ 
ted also with reference to past mesne 
profits whore a decree directs an inquiry 
into the same, and whether for the sake 
of uniformity, if nob for other reasons, 
para. 2, S. 11, should not he amended, 
enabling the Court to pass a final decree 
in such cases, but prohibiting execution 
in respect of the extra amount of such 
mesne profits unless the necessary court- 
fee be paid. 

It should also be noticed that there is 
no specific provision to cover cases where 
a final decree for future mesne profits is 
straightaway passed, without a prelimi¬ 
nary decree directing an inquiry as to 
the amount of the same. The question 
would accordingly arise whether para. 1, 
&. 11, Court-fees Act, would cover the 
case of future mesne profits in respeot of 
which a final decree was passed straight¬ 
away, without % a preliminary decree 
directing an inquiry into the same as 
aforesaid. In this connexion, the deci¬ 
sions of this High Court reported in 


Maiden v. .Tanakiramayya (l) and Sami- 
natha v. Muthuswami (2), would be rele¬ 
vant, where this Court followed the 
decision in Ham Krishna Bhikaji v. 
Bhimabai (3), in preference to the deci¬ 
sion in Die ark a Nath Bisivas v. Dcbendra 
Nath Tagore (4). The decision of the 
Full Bench in Parameswara Pat tar v. 
Secy, of State (5). was also mentioned to 
us. The rule of construction that the 
words of a taxing statute should not be 
strained to tax the subject would also be 
relevant in such a case. However for 
the purpose of disposing of the reference 
before us, it is not necessary to go into 
that question at. present. 

Difficulties could be avoided if Courts, 
when called upon to pass decrees relat¬ 
ing to mesne profits, follow strictly the 
provisions of O. 20, R. 12, Civil P. C., read 
with S. 11 of the amended Court-fees Act. 
Courts should also remember that it is 
not now permissible to leave the amount 
of mesne profits to be ascertained in 
execution proceedings. 

The first point on which our opinion is 
asked, having regard to the facts of the 
case, is whether the decree-holder is en¬ 
titled to execute the decree and claim 
possession of the immovable property, 
without paying the court-fee, if any, 
payable on the future mesne profits. It 
was held in Fulchand v. Bai Ichha (6) 
that a plaintiff who obtained a decree 
for delivery of a house, and for account 
books and documents, and also for mesne 
profits, could execute that part of the 
decree which ordered delivery of the 
house, books and documents, without 
paying the court-fee payable on the 
amount of mesne profits. The intention 
of the legislature, as gathered from the 
amendments made in 1922, would also 
seem to point out in the same direction; 
for in cases coming under para. 2, S. 11, 
as amended, the claim for the excess 
past mesne profits only shall be dismis¬ 
sed, if the necessary court-fee be not 
paid; and similarly, under para. 3, a final 
decree regarding tho future mesne profits 
shall not be executed until the necessary 
court-fee be paid—(it may be noted that 
tho court-fee payable in respect of such 

(1) [18983 21 MadTsTF 
(•J) [1910 5 I. C. 880. 

(3) [1891] 15 Bom. 41(3. 

(1) [1900] 33 Cal. 1232. 

05) A. I. R. 1930 Mad. 833=130 I. C. 712=64 
Mud. 1 (F.B.). 

(0) [1888] 12 Bom. 98. 
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future mesne profits is calculated on the 
basis that a separate suit for the said 
amount of mesne profits has been insti¬ 
tuted—a principle different from that 
underlying the other paragraphs of S. LI 
arid which may have relevancy in con¬ 
sidering which of the two sets of deci¬ 
sions mentioned above would be more 
consonant with the amended section.) 
The penalties therein referred to relate 
only to the amounts of profits in question 
in respect of which court-fees has to be 
paid. The penalty does not extend to 
the other portions of the decree. Fur¬ 
ther, at the time of applying for execu¬ 
tion of the decree by delivery of posses¬ 
sion of the immovable property decreed, 
it may not be possible to fix the exact 
amount of future mesne profits due, and 
therefore it may be impossible at that 
time to fix the amount of court-fee pay¬ 
able in respect of the same. The decree- 
holder may apply for possession of the 
immovable property soon after the decree, 
and may not know when exactly posses¬ 
sion would be delivered to him and for 
what exact period he would be entitled 
to claim future mesne profits. In such 
circumstances it is difficult to say on 
what amount he is to calculate to pay 
court-fee in respect of such future mesne 
profits. 

The answer therefore to the first ques¬ 
tion is that the decree-holder would be 
entitled to execute his decree with refer¬ 
ence to possession of immovable property, 
irrespective of the question whether 
court-fee has or has not to be paid on the 
future mesne profits decreed to him by 
the same decree. 

As -our answer to the first question is 
in the negative, the second question need 
not .be considered and we accordingly 
record no opinion on the second point 
referred to us. 

Reilly, J .—I agree. 

P.R.S./B.V. Answer accordingly. 
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• Madhavan Nair, J. 

Oovinda Kangani — Defendant Ap¬ 
pellant. 

v. 

Murugesa Mudali— Plaintiff—Respon- 

Second Appeal No. 2323 of 1927, Eli¬ 
ded on 17th February 1931, against de¬ 
cree of Court of Sub-Judge, Vellore, in 
Appeal Suit No. 84 of 1926. 


« Transfer of Property Act (1882), S. 75— 
Payment by stranger to mortgagee of mort¬ 
gage debt amounts to transfer of mortgage 
right to him—Stranger 16 subrogated to posi¬ 
tion of mortgagee. 

Tho doctrine of subrogation is an equitable 
doctrine. If a stranger pays off a mortgage on 
an estate he presumably does not intend to dis¬ 
charge the mortgage but to keep it alive for his 
own benefit, 

A payment made by stranger to a mortgagee 
of the mortgage money prima facie .amounts to 
a transfer of mortgage right, the -person making 
the payment being a stranger is entitled to be 
subrogated to the position of the mortgagee. 

Out of two items of property belonging to B 
he first mortgaged item 1 to C *and again mort¬ 
gaged both items to G. Subsequently one S ob¬ 
tained a decree against B and assigned to it to 
D, who executed it and purchased the properties 
in the execution. While the properties were 
under attachment a. portion of item 1 was sold 
by B to A, the purohase money being alleged to 
have been borrowed to pay the debt due to G. 
A paid off Rs. 4S0 to G who already held two 
mortgages on the properties. Later on the re¬ 
maining portions of item 1 and item 2 were 
mortgaged to A it being mentioned in the mort¬ 
gage deed that A bad discharged the mortgage 
debt of C. It was found by the Court that A 
paid Rs. 480 to discharge the mortgage of C. 
Out of Rs. 480, Rs. 230 represented the mortgage 
on item 1. 

Held: That A was entitled to be subrogated to 
the rights of G with respect to item 2 also al¬ 
though at the time he paid off the mortgage 
debts he had no legal title to the properties: 40 
Bom. 646 and A. I. R. 1929 Bom. 139, Foil. 

[P 723 C 2] 


A. Yiswanatha Ayyar and A. Rama - 
ivami Iyer— for Appellant. 

S. Kalyanasundara Mudaliar and B. 
langanadha Mudaliar —for Respondent. 

Judgment.—Defendant 1 is the ap- 
ellant. The facts necessary for the dis-- 
osal of this second appeal may be 
riefly stated as follows : The plaintiff 
rought a suit fora declaration of bis 
ights as a charge-holder to the extent 

f Rs. 480 over the suit properties 
rhich consist of two items. Item 2 be- 
inged to defendant 2 and item 1 was 
urchased in his name and in the 
ame of his concubine, Lakshmi Am- 
ia l, but having regard to the And¬ 
es'both the items should be treated as 
elonging to defendant 2. Item 2 was 
lortgaged by him on 1st March 1910 to 
ne Shankarappa Mudali. He and his 
Dnoubine afterwards mortgaged both 
he items to the same person for Rs. 100 
n 2nd May 1910 (see Ex. C-l). On 2nd 
leoember 1918 one Shunmugam Cbetty 
nd one Narayanaswann Chetty 
3 a decree in O. S. No. 530 of 1918, 
oainst defendants 2 to 4. Defendant 1 
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obtained an assignment of this decree. 
The suit properties were attached in 
1919 and sold; and were purchased by 
defendant 1. On 2nd October 1920 while 
the properties were under attachment a 
portion of item 1 was sold to the plain¬ 
tiff by the mortgagor, i. e., defendant 2; 
see Ex. A. It mentions that the amount 
of Rs. 250 mentioned therein was bor¬ 
rowed to discharge the mortgage debts 
of Sankarappa Mudaly and one Annam- 
mal with whose mortgage we are not 
concerned in the present case. On 10th 
October 1920 he paid off Rs. 480 to San¬ 
kara ppa Mudali, who held, as already 
stated, mortgages over both the items. 
On 26th October 1920, i. e., 16 days 
afterwards, the remaining portion of 
item 1 and item 2 were mortgaged to the 
plaintiff: see ’Ex. B. It mentions that 
the plaintiff discharged the mortgaged 
debt of Sankarappa Mudaly. “ It is 
clear from the recitals in Exs. A and B ” 
as stated by the learned Subordinate Judge 
that Lakshmi Ainmal borrowed, money 
from the plaintiff to discharge the 
prior mortgage debts ” on those proper¬ 
ties. As regards the exaot amount bor¬ 
rowed, the lower Courts accepted the 
evidence of the, plaintiff that he paid 
Rs. 480 into the hands of Sankarappa 
Mudaly and thereby discharged his mort¬ 
gages over the two items. These facts 
are not disputed by the appellants. The 
lower Courts found that inasmuch as 
the sale and the mortgage to the plaintiff 
were after the attachment of the proper¬ 
ties by the decree-holders in O. S. 530 of 
1918, Exs. A and B were void under 
S. 64, Civil P. C., as agamst defendant 1. 
This position is not disputed by the 
plaintiff-respondent. What he argued 
was that though the sale and the mort¬ 
gage are invalid .transactions, since he 
paid off the mortgrges over the two 
items in favour of Sankarappa Mudaly, 
he should be considered in law to be 
subrogated to the mortgage rights of 
Sankarappa Mudaly over the suit pro¬ 
perties to the .extent of Rs. 480. This 
argument was accepted by the lower 
Courts and a declaration was given to 
that effeot in plaintiff’s favour. I may 
here state that the parties agree that of 
the sum of Rs. 480, Rs, 230 may be taken 
to roprosent the mortgage over item 1 
It will be observed from the facts nar¬ 
rated above that at the time when the 
plaintiff discharged Sankarappa Mudaly’s 
1931 M/91 Sc 92 
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mortgage over items 1 and 2 (that is 10th 
October 1920) he had purchased only 
item 1 barring 5 cents of it; and he ob¬ 
tained a subsequent mortgage, Ex. B in 
his favour over the two items, only 16 
days after the actual payment. The sale 
and mortgage being invalid (and treating 
the nonpurchase of 5 cents of item 1 on 
2nd October 1920 as immaterial -for the 
purpose of his argument). Mr. Viswa- 
natha Aiyer contends that the plaintiff 
is entitled to be subrogated to the rights 
of the mortgagee Sankarappa Mudaly 
only with respect to item 1 (that is, to 
the extent of Rs. 230) and not with res¬ 
pect to his rights as mortgagee over item 
2, inasmuch as at the time when he 
paid off Sankarappa Mudaly he had not 
acquired any rights to item 2 at all. 

With respect to the mortgage over item 
2 the argument of the learned advocate 
is that the plaintiff should be considered 
to be a mere volunteer; and that there¬ 
fore the lower Court was wrong in hav¬ 
ing given him a decree declaring a charge 
on the properties to the full extent of 
Rs. 480. I do not think that this argu¬ 
ment was put forward in the lower 
Court. The first Court gave the plain¬ 
tiff a declaration stating that he was en¬ 
titled to the mortgagee’s rights of oneAn- 
nammal also over the properties, and the 
main question for the appellate Court’s 
decision was whether this was so or not. 

I have not stated in this judgment the 
facts relating tp the controversy on this 
point. The lower appellate Court found 
in favour of the appellant regarding 
Annammal’s mortgage and to that extent 
modified the decree of the District Mun- 
siff with the result that the plaintiff got 
a declaration in his favour only to the 
extent of Rs. 480 relating to one Sanka¬ 
rappa Mudaly’s mortgages. However as 
the question now argued is one of law; 
arising on undisputed faots and as a 
general ground was taken in the memo¬ 
randum of appeal to the lower appellate 
Court—see ground 4 that the alleged 
payment made by the plaintiff of the 
mortgage debts are “ all voluntary”—I 
allowed the appellant to argue the point. 

If the basis of the plaintiff’s right is 
clearly understood it will be seen that 
the appellant’s arguments should be re¬ 
jected. Inasmuch as it should be taken 
that the sale under Ex. A is invalid and 
it confers no rights on the plaintiff, his 
right to recover the money due on the 
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mortgage on item 1 paid off by him to 
Sankarappa Mndaly must stand in my 
opinion on the same footing as his right 
to recover the money paid by him to 
clear off the mortgage on item 2. I am 
mentioning this not for the purpose of 
inviting the conclusion that if the plain¬ 
tiff’s right to the mortgage money due 
on item 1 is conceded it must follow 
that his rights to the mortgage money on 
item 2 should also he declared. I am 
only mentioning this to show that the 
plaintiff’s right as regards the two items 
must in law stand on the same footing. 
I shall now explain what that footing is. 
By the decree in O. S. No. 530 of 1918 
and the subsequent execution proceed¬ 
ings the appellant purchased items 
1 and 2 subject to Sankarappa Mu- 
daly’s mortgage rights over them. It 
cannot be disputed that defen¬ 
dant 2, the owner of the properties 
had an interest in paying off the mort¬ 
gage to Sankarappa Mudaly. He could 
keep that charge on the mortgage pro¬ 
perties alive in his favour by satisfying 
the mortgage claim if it was in his in¬ 
terest to do so. I think the plaintiff 
could claim the same benefit by virtue of 
his having paid that mortgage amount to 
Sankarappa Mudaly at the instance of 
defendant 2. If defendant 2 could claim 
to stand in the shoes of the mortgagee 
then it must follow the plaintiff claim¬ 
ing through him is also entitled to oc¬ 
cupy the same position $s defendant 2. 
In this case there is no doubt that 
though the actual payment of the mort¬ 
gage amount to Sankarappa Mudaly was 
mado by the plaintiff it was done at the 
instance of defendant 2. As stated in 
the judgment of the lower appellate 
Court it is clear from the recitals in Ex. 
A that 

“Lakshmi Animal (identical with defendant 2 
as the owDcr) borrowed .to dis¬ 

charge the prior mortgage debts.” 

That this is the true principle, which 
should be applied to this case ap¬ 
pears to be clear from the decision 
in Tangya v. Trimbak, (l), whioh close¬ 
ly resembles the present case. In 
that case the father of defendant 1 
mortgaged two lands, Survey No. 19 and 
a moiety of Survey No. 172 to one At- 
maram for Us. 2,250. Atmaram obtained 
a decree upon his mortgage and on 12th 
June presented an application f or the 

(1) [191G] 40 Bom. 046=85 I.O. 794. 


sale cf the mortgaged property. On 27th 
June 1905 defendant 2 in execution of a 
money decree whioh be had obtained 
against Daga brought the properties to 
sale and purchased them himself on 13th 
April 1907. When the properties were 
put up for sale on account of Atmaram’s 
decree defendant 1 borrowed a sum of 


Rs. 2,463 from the plaintiff in order to 
pay Atmaram’s decretal amount and 
with the money so borrowed the decree 
amount was paid off and the sale of the 
property was averted. On 17th Febru¬ 
ary 1907 Daga executed a sale deed in 
plaintiff’s favour in regard to a moiety 
of Survey No. 172 for a total consider¬ 
ation of Rs. 4,000 made up of Rs. 2,463 
already advanoed together with other 
sums. In 1908 the plaintiff who was in 
possession was ejected from possession 
as result of a suit filed by defendant 2. 
Thereupon the plaintiff brought a suit 
in which as against defendant 2 he 
claimed that 

“since Atmaram’s mortgage had been paid off 
with bis moneys he should be declared to stand 
in the shoes of Atmaram with the result that 
his advance of Rs. 2,463 should be recoverable 
by the sale of the mortgaged land in the hands 
of defendant 2.” 


The learned Judges upheld this rlea. 
Shah, J.’s judgment explains the prin¬ 
ciple on which the plaintiff’s claim was 
allowed. That principle is thus stated 
by the learned Judge : 

“I desire to add a word with reference to Mr. 
Bbat’s argument that neither the plaintiff nor 
defendant 1 was interested in satisfying the 
mortgage claim of Atmaram at the time 
when the sum of Rs. 2,463 was paid by the 
plaintiff. It is clear that, in spite of the previ¬ 
ous purchase by defendant 2 at the Court sale of 
the two survev numbers, the equity of the re 
demption in the other properlby . to 

Atmaram was vested in defendant l at I‘'“®- 

The mortcape decree in favour of Atyiaram was 
lhe mortgage wag be|ng executed against 

v?™ the time. He was therefore clearly in- 
t^rTsted fn satisfying Atmaram's decretal claim. 
He could keep the charge on the mortgaged pro- 
rt«rtv alive in bis favour by satisfying the mort¬ 
age claim, if it was to his interest to do so ; 
^nd the plaintiff could claim the same benefit 
in virtue of his having paid the whole amount 
due under the mortgaged decree to Atmaram at 
the instance of defendant 1.” 

Batchelor, J. also explained the prin¬ 
ciple in the same way and then referred 
to Butler v. Rice (2) in support of his 
conclusion. In .that case the following 
observation occurs : 

“The statement of claim proceeds on the well- 
known equitable doctrine that if a stranger 

(2) ”[1910] 2 Ch. D. 277=79 LJ. Ch. 658=101 
L.T. 94. 





1931 Rajah am v. Narayanasami -Madras 723 


pays off a mortgage on an estate he presumably 
does not intend to discharge the mortgage but 
to keep it alive for his own benefit.” 

The learned Judge observed that the 
plaintiff’s position in the case before him 
is: 

“if there be any difference, somewhat stronger 
than what was Butler's position ; for while 
Butler was a mere stranger the plaintiff is 
claiming through a person with a clear interest 
in releasing the mortgage.” 

On one fact the present case is a 
stronger one in favour of the plaintiff 
than the one in Tangya v. Trimbak (l), 
for here, the plaintiff, when he paid the 
money had at least an invalid mortgage 
over one item in his favour while in the 
Tangya v. Trimbak {\) case the plaintiff did 
not have any shred of title, ostensible or 
real, to support the case. The sale to 
him of one item of the property was 
effected only after Atrnaram was paid off 
with the money but by the plaintiff. I 
should here state that the plaintiff in 
Tangya v. Trimbak (l), seems to have 
been in possession of the property as a 
lessoe for a term cf years; but it is clear 
from the judgment that his position as a 
lessee had nothing to do with the loan 
that he paid to defendant 1 to payoff At- 
maram’s mortgage. Having regard to 
the special facts of our case it is inter¬ 
esting to note that what was sold to the 
plaintiff in the case in Tangya v. Trim¬ 
bak (l) was only one item off proporty be¬ 
longing to defendant 1 and with the 
money borrowed from him the mortgage 
on two items was paid off as in the present 
case. The decision in Tangya v. Trim¬ 
bak (l), was followed in Shankar Malia- 
dev v.Dhikaji Ramachandra (3), wherein 
the following proposition of law is stated 
by Baker, J. : 

“Now it is manifest that a person who is a 
stranger to tho mortgage and has no right to 
any part of tho equity of redemption cannot re¬ 
deem, and therefore any payment made by him 
to the mortgagee of tho mortgage money would 
prima facie amount to a transfor of the mort- 
gago right, and, as has been laid down in 
Tantjy'i v. Trimbak (1), being a stringer, he 
would be entitled to be subrogated to the posi¬ 
tion of tho mortgigee.” 

I would therefore hold, on the strength 
of the above decisions aDd tho principle 
explained in Tangya v. Trimbak (l), that 
the plaintiff-respondent is entitled to bo 
subrogated to the rights of tho mortgagee 
Sankarappa Mudaly with respect to item 
2 also, ovon though at the time when he 

(3) A.I.R. 1920 Bora. 139=11G I.C. 225=53 
Bom. 353. 


paid off tho mortgage debts ho (that is, 
tho plaintiff-rospondont) had no legal 
title to the properties. Tho doctrine of 
the subrogation on which his right is 
based is an equitable doctrine and it 
will be surely inequitable to refuse the 
plaintiff’s relief in this case ; for, if the 
relief is refused, it will enable the ap¬ 
pellant to_enrich himself unjustly to the 
extent of Rs. 250, the mortgage amount 
duo on item 2. He has purchased tho 
property subject to these two mort¬ 
gages and in the plaint in O. S. No. 958 
of 1920 his assignors claimed relief only 
in respect of tho equity of redemption in 
the properties. If the appellant’s argu¬ 
ment is accepted the position will be 
this : namely, that he will be entitled to 
hold item 2 free of an encumbrance of 
Rs. 250, "not one rupee of which” to use 
the language of Batchelor, J., in Tangya 
v. Trimbak (l), "he has ever paid him¬ 
self,” 

“but every rupee of which has come from the 
pockets of the plaintiff.” 

I think such a result should be avoided 
if it is legally possible to do so. 

For the above reasons, I hold that the 
decree of the lower Court is right but 
the lower Court has allowed in favour 
of the plaintiff interest on R 3 . 480. 
This, he is not entitled to ; ho will be 
entitled to a charge on Rs. 480, the 
amount paid by him to Sankarappa 
Mudali together with interest on the 
total mortgage amount, Rs. 300. The 
decree of the lower Court will be modi¬ 
fied to this extent. In other respects 
that decree will stand and tho second 
appeal is dismissed with costs. In the 
view that I take of this second -appeal 
no other question of law arises for deci¬ 
sion. 

The memorandum of objections is also 
dismissed with costs. 

P.R.S./r.M. Appeal dismissed. 
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Venkatasubba Rao, J. 

Rajarayn Mehta and others —Plaintiffs 
—Appellants. 

v. 

Narayanasami Naidu and others —De¬ 
fendants—Respondent s. 

Second Appeal No. 943 of 1928, De¬ 
cided on 8th April 1931, against decree 
of Dist. Judge, Chingleput, in A. S. 
Nos. 117 to 154 of 1927. 
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(i Madras Estates Land Act (1908), S. 59 — 
“ Established usage ”—Term explained. 

A usage need not possess the same degree of 
antiquity as a custom and the words “estab¬ 
lished usage ” should be construed as meaning 
that of the particular holding with reference to 
which the question arises : 15 Cal. 714, Z)i.ss. 

from. [P 724 C 1 ] 

M. Subbaroya Ayyai —for Appellants. 

T. V. Muthuh ishna Ayyar, T. K. 
Bamasuami Iyengar and K. S'. Krishna- 
su-ami Ayyangar— for Respondents. 

Judgment. —The decision in this 
case turns on the question what is the 
meaning of the expression “ established 
usage ” in S. 59, Estates Land Act ? It 
runs thus : 

“ Rent shall bo payable in instalments ac¬ 
cording to agreement or in the absence of agree¬ 
ment according to established usage.” 

If the rent claimed was payable, as 
alleged by the plaintiff, on the last day 
of the fasli, the suit is within time, if, 
on the other hand it was payable on the 
kistbundi dates as alleged by the de¬ 
fence, the suit is barred. In the lower 
Court, it was argued that as in the case 
of a valid custom, so in the case of 
usage, it is essential that it should be 
ancient. I oannot agree that the two 
words are synonymous; a usage need not 
possess the same degree, of antiquity as 
a.custom. 

It is then contended that the word 
“ usage ” must be understood as referring 
to the entire estate and the appellant 
relies for this position upon Kira Lai 
v. Motliura Mohun (1) a case dealing 
with S. 53, Ben. Ten. Act. I am unable 
to agree with that deoision. I fail to 
see why, when the seotion refers to rent 
which, of course, must mean the rent of 
a particular holding, it must be assumed, 
that “ established usage ” mentioned, 
must be the usage of the whole estate. 

In this case, there is a finding, which 
oannot be attacked in second appeal, 
that according to the usage of the vil¬ 
lage, the rent is payable not at the end 
of the fasli, but on the four kistbundi 
dates. But even that finding is, in my 
opinion, unnecessary for the words “ es¬ 
tablished usage ” may be rightly con¬ 
strued as meaning, that of the particular 
holding with reference to which the 
question arises. 

The second appeal is dismissed with 
costs (one set). 

I have been asked to fix the counsel’s 
fee owing to the fact that numero us ap- 

(1) [1838] 16 Oal. 714. 


peals have been consolidated and I ac¬ 
cordingly fix it at Rs. 150. 

The appellant 8 counsel asks me to 
leave it open to him to enforce his 
right, if any against defendant 1, on the 
ground that the rent properly belongs 
to him was wrongly received by the lat¬ 
ter. I wish to make it clear that my 
judgment is not intended to affect any 
such right. 

P.R.S./b.V. Appeal dismissed. 
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Ramesam, J. 

Kootoorlingam Pillai and others —De¬ 
fendants—Appellants. 

v. 

Sennappa Beddiar and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 1948 of 1926, 
Decided on 21st January 1931, against 
decree of Sub-Judge, Tinnevelly, D/- 5th 
May 1926. 

(a) Madras Estates Land Act (1908), S. 112 
—Want of notice to raiyat makes sale a 
nullity. 

Want of notice to the lawful raiyat is such 
an important condition precedent to the hold¬ 
ing of sale under S. 112 that the want of it 
must be regarded as making the sale a nullity: 
45 I. C. 653, Expl.; 34 Cal. 811 (F. B.) and 34 
Cal. 241, Rel. on. [P 725 0 2] 

(b) Limitation Act (1908)7 Art. 12 (b)— 

Art. 12 (b) is inapplicable to sales under 
Madras Estates Land Act, 1908. • 

Article 12 (b), Limitation Act, does not apply 
to sales under Madras Estates Land Act: (1927) 
M. W. N. 174, Foil.; A. I. R. 1924 Mad. 278, 
Expl. and not Foil. [P 726 C 2] 

T. B. Bamanhandra Iyer and S. Srini¬ 
vasa Iyer —for Appellants. 

K. S. Bamabhadra Iyer —for Respon¬ 
dents. 

Judgment. —The facts out of which 
this second appeal arises may be stated 
as follows: Plaintiff’s father Bogi Reddi 
and the falher of defendants 1 and 2, 
Yalavanda Reddi were brothers. They 
were the owners of the suit properties. 
Valavanda Reddi died in 1890. His 
widow Unnamalai, asserting that the 
two brothers were divided claimed the 
suit lands and got into possession. Bogi 
Reddi questioned her right but ulti¬ 
mately entered into a compromise by 
which Unnamalai was to enjoy the 
properties till her death and after her 
death Bogi Reddi or his heirs should 
be entitled to the properties. Unnamalai 
died in 1913. Meanwhile Bogi Reddi 
died in 1903. Under the terms of the 
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compromise the plaintiffs became en¬ 
titled to the suit properties. Out of 
the properties subject, of the suit, we are 
now concerned in second appeal only 
with the properties in Sch. 1 which 
consist cf raiyati interest in certain 
lands in Uthumalai Zamindari. As to 
these after the death of Uunamalai the 
plaintiffs applied to the zamindar for 
issuing a patta solely in their names, 
but the patta was not granted to them: 
•vide deposition of P. W. 1. On the 
other band it looks as if the suit lands 
were registered in the names of the 
three plaintiffs, the first two defendants 
and their deceased sister Lakshmi. This 
appears from Ex. 9. This is a copy cf 
the sale notice under S. 112, Estates 
Land Act. But it does not appear whe¬ 
ther the plaintiffs knew that the patta 
was issued in their names and in the 
names of their cousins. Their case is 
that when they attempted to take pos¬ 
session of the lands they were obstruc¬ 
ted by the defendants. Afterwards 
proceedings were taken under S. 112, 
Estates Lands Act, for soiling the hold¬ 
ing for default in payment of rent. 
The plaintiffs thereupon bring the suit. 
Tho District Munsif dismissed the suit 
on tho ground that they were bound 
by the proceedings taken against defen¬ 
dants 1 and 2. 

On appeal tho Subordinate Judge 
found that the sale notice was never 
served upon the plaintiffs and therefore 
the plaintiffs are not bound to set it 
aside. He also found that the sale was 
not duly published by proclamation by 
beat of tom-tom and that the sale was 
therefore illegal and fraudulent and he 
decreed the plaintiff’s suit. Defendant 4 
was the purchaser in tho sale under 
S. 112. After the purchase ho sold tho 
property to defendant 3’s husband. That 
is how defendant 3 is impleaded in the 
suit. She afterwards died and defen¬ 
dant 7 was brought in as her legal 
representative. Defendants 4 and 7 are 
the appellants in second appeal so far 
as this item is concerned. 

In second appeal a question is raised 
that the suit is barred by limitation 
as the suit was filed more than one year 
from the date of sale. The sale was 
held on 21st March 1917, vide Ex. 2, 
and the suit was filed on 21st May 1919! 
The second appeal first came on for 


hearing before Kumaraswami Sastri, J. 
He called for a finding as to whether 
the plaintiffs had knowledge of the rent 
sale on or before the date of sale. The 
Subordinate Judge has now returned 
a finding to the effect that they had no 
knowledge of the sale on or before its 
date, but that they became aware of it 
on 19th January 1918. This finding 
was arrived at on the evidence of P. W. 3 
who states that he was told by plain¬ 
tiff 1 of the rent sale four or five 
years before giving evidence. The 
learned Subordinate Judge taking the 
figure “5” records the finding already 
mentioned. After the return of the find¬ 
ing the second appeal comes on before 
me for disposal, and the question of 
limitation is again pressed by the learned 
advocate for the appellants. 

On the facts and the findings of the 
Subordinate Judge already mentioned 
it is clear that the throe plaintiffs only 
are the lawful pattadars of the suit 
lands. It does not appear whether they 
were even aware of the fact that the 
suit lands were registered in the joint 
names of the three plaintiffs, the first 
two defendants and their sister. The ac¬ 
tion of the zamindar in registering them 
as pattadars is not binding on the plain¬ 
tiffs who alone are the lawful owners 
and the subsequent proceedings there¬ 
fore do not bind them. Even if they 
were aware that the suit lands were 
registered in the names of all the six, as 
the Subordinate Judge found that the 
notice was issued only to defendant 1, 
it cannot bind the plaintiffs. In my 
opinion therefore the proceedings taken 
under S. 112, Estates Land Act, amount 
to a nullity so far as tho interest of 
the three plaintiffs is concerned. It! 
may bind the interest of defendants 1 
and 2, but in the present case such 
interest turns out to be nothing. In 
my opinion, want of notice to the 
lawful raiyat is suoh an important con¬ 
dition precedent to the holding of 
the sale under S. 112 that the want 
of it must be regarded as making the 
sale a nullity. Mr. Srinivasa Iyer ap¬ 
pearing for tho appellants relied on some 
decisions under the Revenue Recovery 
Act. In my opinion they cannot be of 
any use to decisions under the Estates 
Land Act. A decision under the Madras 
Revenue Recovery Act cited before me 
by the learned advocate Vadlar Chinna 
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Nagi Reddy v. Devineni Venlcatararrdah 
(l), proceeds on the view that though the 
actual sale was made without notice to 
the plaintiff, subsequent proceedings in 
connexion with it came to his knowledge 
and it was therefore held that the sale 
vras not without jurisdiction. This seems 
to imply that if all the proceedings are 
taken without the knowledge of the de¬ 
faulter the sale would be without juris¬ 
diction and it is on this ground that the 
decision in Puma Chandra Chatterjce v. 
Dinabliandu Mukerjee (2) was distin¬ 
guished. This last decision is a decision 
under the Public Demands Recovery Act 
(Bengal) by a Bench of fi/e Judges. It 
was there held that if there is no notice 
to the defaulter the sale is a nullity, that 
Art. 12, Lim. Act does not apply and 
that only Art. 142 applies. To the same 
effect is the decision in the same volume: 
Syamlal Mandal v. Nilamony Das (3). 
Notice to the defaulter is so important 
that the want of it renders the sale a 
nullity. I agree with these decisions 
and hold that the sale in this case is a 
nullity. If so it does not matter when 
the plaintiffs first became aware of 
the sale afterwards whether in 1918 or 
in 1919. This view is enough to dispose 
of the second appeal. 

But I cannot abstain from expressing 
my view upon another point which was 
discussed by the learned advooate, name¬ 
ly, whether Art. 12 (b), Lim. Act applies 
to the sale under the Estates Land 
Act at all. Devadoss, J., in Venkatasub- 
bayya v. Narayan Kristayya (4). held 
that Art. 12 (b) does not apply. There 
is also a decision of this Court by a 
Bench of two Judges, namely Kavialam- 
mal v. Chokalingam Asari (5) to the effect 
that it applies. The only question dis¬ 
cussed in the latter decision is whether 
the absence of provisions for confirming 
the sale under the Estates Land Aot pre¬ 
vents the article from applying. The 
ground on which Devadoss, J., held that 
Art. 12 (b) does not apply was neither 
raised nor disoussed before the learned 
Judges. The respondent's vakil in that 
case withdrew from the case. On the 
scheme of the Estates Land Aot the 
right to the sale arises im mediatel y the 

(1) [1918] 46 I. 0. 653. 

(2) [1907] 84 Cal. 811=11 O.W.N. 766 (F.B.). 

(8) [1907] 84 Cal. 241=6 C. L. J. 385. 

(4) [1927] M. W. N. 174. 

(5) A. I. R. 1924 Mad. 278=76 I. C. 840. 


default is committed. This is clear from 
the language of S. 112, the notice refer¬ 
red to therein informing the defaulter 
that his holding will be sold. If a suit 
questioning the right of sale is filed but 
decided against the defaulter, the land¬ 
lord may apply to the Collector for sale: 
S. 114. If no suit at all is instituted 
such application shall be made within 45 
days of the posting by the Collector of 
intimation of . service: S. 115. The ap¬ 
plication for sale referred to in these sec¬ 
tions is really an application for conduct¬ 
ing or carrying on the sale, not seeking 
an order from the Collector that a sale 
shall be made. This is clear from the 

next S. 116 section which says: 

“ Immediately on receipt of such application 
the Collector shall appoint an officer to oonduct 
the sale.” 

The scheme of these sections does not 
contemplate that the Collector shall pass 
an order directing a sale. If there is no 
decree or order by the Collector authori¬ 
zing a sale to be held, Art. 12 (b), Lim. 
Act does not apply. This is the view of 
Devadoss, J., with svhich I agree. If my 
decision in the second appeal were to 
rest only on- this conclusion, it may be 
that I would refer the matter to a 
Bench consisting of myself and another 
learned Judge. But as my view on the 
first point is enough to dispose of the 
second appeal I abstain from doing so 
though I feel quite clear on the second 
point. 

• The second appeal fails and is dismiss¬ 
ed with costs. 

p.R.S./h.m. Appeal dismissed. 
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SCJNDARAM CHETTV, J. 

V. Govinda Panikkar and others 

Plaintiffs—Appellants. 

v. 

Vilakkatliala Paru's daughter Karthi- 
yayini and others —Defendants—Respon¬ 
dents. 

Second Appeal No. 1736 of 1927, De¬ 
cided on 18th November 1930, against 
decree of Sub-Judge, Ottapalam, in A. S. 

No. 79 of 1925. 

(a) Malabar Law—Karnavan — Hypotheca¬ 
tion bond held by tarwad is moveable pro¬ 
perty. 

A hypothecation bond held by a tarwad, as 
part of the assets belonging to it, should be 
treatod as moveable property for the purpose of 
determining the powers of disposal over the 
same, possessed by the karnavan: A. /. B. 1922 
P. C. 355, Bel. on.; 37 Mad. 51 and 45 I.G. 986, 

Ref. [P 727 c 2 , P 728 C 1 ] 
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(b) Malabar Law— Karnavan— Power of— 
—Karnavan has large and even uncontrolled 
discretion as to acts of management. 

As to acts of management, the karnavan has 
largo and even uncontrolled discretion. Where 
the hypothocatiou debt duo to the tarwad is 
made by the karnavan for the discharge of kuri- 
chit debt which is found to be binding on the 
tarwad as well as for the discharge of the 
karnavan’s debt and there is no proof of fraud 
or collusion, theassignment is not a bare aliena¬ 
tion and can even bo viewed as a mode of rcaliza 
tiou of tho debt which the karnavan thought 
fit to adopt in tho course of management and 
the assignment is binding on the tarwad. 

[P 728 G 2] 

T. V. Muthukrishna Ayyar and A. 
Chathu Kutti Nambiar —for Appellants. 

K < Kutti Krishna Mcnon — for Res¬ 
pondents. 

Judgment. —This is a second appeal 
against tlie decision of the Subordinate 
Judge of South Malabar, preferred by 
some of the junior members of a Nair 
tarwad, who sued for a declaration that 
an assignment of a hypothecation debt, 
by the karnavan (defendant 2) under the 
original of Ex. A, in favour of defen¬ 
dant 1 is not valid and binding on the 
tarwad. 

The lower appellate Court has found 
that Ex. A was fully supported by consi¬ 
deration, though there was no tarwad 
necessity for the assignment. Tho mort¬ 
gage debt assigned under Ex. A was due 
from one Kunhunni Thampan who exe¬ 
cuted a simple mortgage deed for Rs. 
2,000 on 15th May 1914 in favour of 
defendant 2 and his sister, defendant 3. 
The plaintiff’s suit was dismissed by the 
learned Subordinate Judge on two 
grounds, viz., (l), the hypothecation bond 
which is the subject of the assign¬ 
ment in question has to be classed as 
one in the nature of moveable property; 
(2), it was competent for the karnavan 
to assign the hypothecation bond, even 
in the absence of any tarwad necessity, 
as he has full power of disposal in res¬ 
pect of moveables. The correctness of 
both these propositions is questioned by 
the appellants. 

As regards the first point, we have 
to see, whether a hypothecation bond 
held by a tarwad, as part of the assets 
belonging to it, should be treated as 
moveable or immovable property, for 
the purpose of determining the powers 
of disposal over the same, possessed by 
the karnavan. If the Customary law 
of Malabar applicable to tarwads re¬ 
cognized in a karnavan larger powers 


of disposal in respect of moveables than 
in the case of immovables, it must first 
be ascertained whether a particular item 
of property should be regarded as move- 
able or immovable. 

A debt due under a hypothecation 
bond has been treated in the Civil Proce¬ 
dure Code for purposes of attachment aud 
sale in execution as moveable property. 
It has been held in Nataraja Iyer v. The 
South Indian Bank of Tinnevelly (1), 
that such a debt is moveable property 
within the meaning of O. 21, R. 4G, Civil 
P. C., and R. 54 is not applicable to it, 
though the General Clauses Act and 
Transfer of Property Act speak of such 
debt as an interest in immovable pro¬ 
perty. In the aforesaid two Acts, even 
benefits to arise out of land are included 
within the definition of immovable pro¬ 
perty. When the question to be deci¬ 
ded was whether a transfer of a mort¬ 
gage bond when effected by an unregis¬ 
tered document is valid and the docu¬ 
ment whereby the transfer is made is 
admissible in evidence, it had to be con¬ 
sidered, in the light of the definition of 
immovable property given in the Trans¬ 
fer of Property Act and the Registration 
Act. The mortgage debt was for the 
purposes of those Aots treated as immova¬ 
ble property by Richardsou, J., in the 
case reported in Sankhiuddin v. Sona- 
ulla (2). These decisions are therefore 
in my opinion not in point in tho pre¬ 
sent case. 

The main question in this case is, as 
I have already stated: 

“ Should the hypothecation debt belonging toi 
the tirwad bo treated as its moveable or im¬ 
movable property, for tho purpose of seeing whe-! 
ther tho karnavan lias absolute or only restrio-| 
ted power of disposition in respect of it ?” 

The pronouncement of their Lordships 
of the Privy Council in the case re¬ 
ported in Ramsumran Prasad v. Mt. 
Shayam Kumari (3) at. pp. 757 and 758, 
(of 44 M. L.J), is, in my opinion, exactly 
in point. For a similar purpose, while 
referring to a contention in a suit by 
reversioners, that the widow of a de¬ 
ceased Hindu has larger power of dis¬ 
posal over the moveable property of her 
husband, than over the immovable pro¬ 
perty, their Lordships expressed their 


(1) [1912] 37 Mad. 51=13 I. 0. 91. 

(2) [1918] 45 I. G. 986. 

(3) A. I. R. 1922 P. G. 356 = 69 I. C. 71 = 49 
I. A. 342=1 Pat, 741 (P. C.). 
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view, as regards a mortgage decree debt, 
that 

“ it would be carrying technicality to an excess 
to consider this property as immovable pro¬ 
perty.” 

Their Lordships add: 

“ In the hands of the deceased and in the 
hands of the widow till the sale it was money 
secured by a mortgage on immovable property.” 

On this authority I think fit to hold, 
that for the purposes of deciding the 
question at issue in the present case, the 
hypothecation debt, which was the sub¬ 
ject of assignment under Ex. A is move- 
'able property. 

As regards the second point, there is 
the decision of a Division Bench of this 
Court, reported in Subramania Vattar v. 
Krishna Embranderi (4), wherein Sada- 
siva Iyer, J., considered this question 
and expressed his opinion with some 
emphasis. The learned Judge is of opin¬ 
ion, that the karnavan has absolute 
powers over moveables and properties in 
the nature of moveables, including the 
power of realization of debts due to the 
family in any manner he likes and of 
selling moveables and converting them 
into money. He further states that a 
third person who purchases such pro¬ 
perty for consideration is not bound to 
inquire into the necessity for the aliena¬ 
tion or to see to the application of the 
purchase money. In.Sundara Iyer, J’s. 
Treatise on Malabar law, the learned 
author says at p. 50, that a hypotheca¬ 
tion debt may well be assigned over by 
the karnavan, without proving necessity 
for the act. 

It is however argued by Mr. Muthu- 
krishna Ayyar for the appellants, that 
Courts should be slow in applying such 
a rule though traceable to custom, and 
it would work great hardship in some 
tarwads whose bulk of property consists 
of moveables alone, if an absolute power 
of the karnavan over moveables is re¬ 
cognized. This aspect of the matter 
should receive attention, when the un¬ 
reasonableness of the customary right 
sought to be set up is patent on the 
facts of a particular oase. Perhaps it 
may then be for consideration whether 
Sadasiva Iyer, J., in the said oase has_ 
not gone too far in recognizing the ab¬ 
solute right of disposal in the karnavan 
over all the moveables without any sort 
of qualification or reservation to safe¬ 
guard the interests of the other members 


of the tarwad. In the said book on 
Malabar law, the learned author seams 
to have felt this difficulty as would 
appear from the following passages at 
p. 50: 

“ This absolute power of disposition must be 
limited to cases where the oustomary mode of 
enjoyment is by disposal. It would bo extraor¬ 
dinary if such a power should be recognized in 
respect of family jewels.” 

As to acts of management, the karna¬ 
van has doubtless large and even un¬ 
controlled discretion. 

In the present oase the assignment of 
the hypothecation bond by the karna¬ 
van, though not strictly for tarwad 
necessity, is found to be fully supported 
by consideration. There is no proof of 
fraud or collusion. It was open to the 
karnavan in the course of management,! 
to have collected the amount of this 
hypothecation bond at his will and 
pleasure. If he wished to realize the 
amount, he could have demanded pay¬ 
ment from the mortgagor. If the debtor 
was refractory the karnavan could have 
assigned the bond to another, and real¬ 
ized the money by that means. Such 
a course would be more an act of manage¬ 
ment than a mere alienation. In the 
present case the discharge of the kuri 
chit debt (found to be binding on the 
tarwad) was one of the purposes forj 
which the assignment was made. In-| 
stead of himself paying up the kuri debt,! 
out of the amount received as considera-j 
tion for the assignment in question, the 
karnavan asked the assignee herself,) 
defendant 1, to pay up that debt. In 
fact, she has even paid three instalments 
of that debt, amounting to Bs. 480. No 
doubt, the discharge of some of the 
karnavan’s own debts, was also under¬ 
taken by the assignee, on account of the 

consideration payable for the assignment: 

Exs 2, 3 and 7. I am of opinion, that 
the assignment of the hypothecation 
bond, may even be viewed as a mode of 
realization of that debt, which the karna¬ 
van thought fit to adopt, whether quite 
prudently or not, in the course of 
management. It cannot be viewed as 
a bare alienation, ignoring all the sur¬ 
rounding cirumstances. For all the fore¬ 
going reasons I find that the plaintiffs 
are not entitled to the declaration prayed 
for. The second appeal is dismissed with 
costs of respondent 1. 

P.R.S./p.N. Appeal dismissed . 


(4) (.1920] 60 I. O. 77. 
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Reilly and Anantakrishna Ayyar.JJ. 

( Penumetsa) China Venkataraju and 
another — Appellants. 

v. 

PuJavarthi Lakshmanaswami and an¬ 
other —Respondents. 

Civil Misc. Appeal No. 105 of 1927, 
Decided on 11th March 1931, against 
order of Dist. Judge, West Godaveri, in 
Cml^Miso. Petn. No. 896 of 1926. 

•• # (a) Provincial Insolvency Act (1920), 
*• 34, 48, 61 and 67—Sufficient surplus left 
ln c j Official Receiver after payment 

of debt in schedule—Creditor is entitled to 

fu l CO _ ntract rate of interest although higher 
than 6 per cent per annum from date of ad¬ 
judication till dale of payment unless rate of 
interest is reduced for special reasons. 

q ri°/^ l - e ^ n *r ere st G per cent mentioned in 

v ( ?/ 13 P rimaril y to provide for those cises 
where the surplus does not admit payment of 

more than G per cent to any class of creditors. 

he object is not to reduce the rato of interest 
iixcd by the contract between the parties when 
the assets are enough and there is a surplus. 

if nncfihlo anl i 67 8h ° Uld b ° rcad together and 
on'fhpma SUCb ,f US ! rUctioa should be placed 
incnPRi’tr>nr W 0 -»u d ma u G fc ^ 9 sa ' d provisions not 

A creditor „ f tho ineo.vent to JL'to.lj 
s due under a promissory noto which provides 
for a higher rate of interest than G per cent per 
annum is entitled to got interest on the princi¬ 
pal amount due to him on the dato of the adju¬ 
dication at the contract rate mentioned in the 
promissory note for the period between the date 
of adjudication and the dato of payment of the 
puncipal amount by the Official Receiver, when 

there is a sufficient surp^s of assets in the 

hands of the Official Receiver after paying the 
amount of debts included in the schedule 
unless there is seme reason for reducing the 
contract rate of interest : A. I. R. 192G All. 3Gl 

7 thi \ °i n ' * p 734 C 1; P 739 C 2] 

riCTKfe^ n V JrPre »‘°^ ,0n Statutes Substantial 
fights of parties should not be interfered 

with unless interfered either expressly or by 
necessary inference.* y 

rii t * iS 'V n ' i, l eiplG ,° f Uw tdiat the substantial 

rights of parties should not be interfered with, 
except to the extent to which thev have been 

lnterfored with either expressly or by noces- 
sarj inference by any enactment. (P 73G C 2j 

A 1 n ‘ e ; i Pretat *° A n ° f Statutes - insolvency 
kruotc^ ActI n f Cy ACIS / 0,,0W En slish Ban 
India^Act C p Se ,? f L d,ffe »-ence between 

ssSSStssrwS? 

words ° 0,}8trUe th ° 

arises and in case of dmerenco £7 qU ° Sti ? n 
wording of the Indian Act and the English Sta¬ 
tute, they are bound to give effect to fhe words 


of the Indian Act and confine themselves to the 
law as enacted in the Indian Act. Where how- 
over the language of the Indian Act and 
English Statutes is identical the Indian Courts 
are entitled to seek guidance and help from the 
decisions of English Court in such matters. 

... D • [ p 733 c 2] 
*?' Provincial Insolvency Act (1920), Ss. 48 

and 61—Court can reduce contract rate of 
interest. 

The insolvency Court has jurisdiction, if a 
proper case has been made out to reduce the 
contract rato of interest between the parties : 
A. I. R. 1925 All. 400, Ref. [p 739 (j 0 ] 

G. Chandrasekhara Sastri and CL 
LaJcshmanna —f 0 r Appellants. 

^ • V 1 yyanna for Respondents. 

Reilly, J. The appellants in this 
case, who are father and son. were ad- 
judged insolvent on their own petition 
in 1919. Eventually, when their estate 
was realized, it was found to leave a 
large surplus after all the creditors who 
had proved their debts had been paid otf 
under S. 61 (5), Provincial Insolvency 
-act. The respondent here, who was one 
of the creditors, applied to the District 
Judge for a further amount out of the 

surplus representing the balance due to 

him if interest on his claims, which were 
two, was caloulatod at the coutract rate 
from the dato of adjudication. The Dis¬ 
trict Judge did not allow this subsequent 
claim in full. There wore two debts due 
to the respondent, on one of which the 
contract rate was 48 per cent and on 
the other 19 per cent. The learned Dis¬ 
trict Judge allowed 18 per cent on each 
debt from the dato of the contract to 
the date of payment. The insolvents ap¬ 
peal against that order. 

The answer to the question to what 
amount is the creditor entitled in these 
circumstances depends upon the inter¬ 
pretation of several sections of the Pro 
vincial Insolvency Act, which at first 
y 1 ®. . ma -y not be easy to reconcile; but 
I think when they are examined, their 
elteot becomes clear. Under S. 33 of the 
Ac„, when an adjudication is made, a 
schedule has to he framed showing the 
creditors and the amounts of the debts 
duo to them as proved by them. S. 34 
of the Act provides that provable debts 
include all debts and liabilities to which 
the debtor is liable when he is adjudged 
insolvent.. That would include the prin¬ 
cipal and interest at the contiact rate 
on each debt, where the debtor is really 
liable to that rate in the absence of re¬ 
duction by way of relief against penalty 
or by restriction of interest under the 
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Usurious Loans Aot and so on. That a 
provable debt includes not only the prin¬ 
cipal of the debt but interest up to the 
date of adjudication is shown both by 
S. 3-1 of the Act and by S. 18, in neither 
of which is there any limit to the rate of 
interest which can be proved. An ex¬ 
treme case of a high rate of interest be¬ 
ing provable under the contract will be 
found in Kanto Mohun Mullick v. John 
Carcipiet Gahtaun (l), where Rankin, 
C. J., points out that the creditor, hav¬ 
ing lent one lakh but by his contract be¬ 
ing entitled to got two lakhs in six 
months and interest at 12 per cent on 
the two lakhs, could prove in accordance 
with that very harsh-looking contract. 
3o we find that the creditor’s proved 
claim, whether it is described as ( on- 
Itered in tho schedule” or is a debt 
proved”—those terms as used in the Act 
being synonymous — will include both 
the principal and interest at the con- 
|bract rate, if any, unless that rate is 
specially reduced under provisions of law 
such as I ha .e mentioned. . But that in¬ 
terest, which is inoluded in the proved 
debt, the debt entered in the schedule, 
runs only up to the date of adjudica¬ 
tion. 


That is in accordance with the long 
established rule in England, as shown by 
Bromley v. Goodere (2J and In re Savin 
(3), and will be clear when Ss. 34 and 48 
of our Act are examined. But although 
interest .at the contract rate, unless 
specially reduced under the provisions of 
law, will be inoluded in the debt as en¬ 
tered in the schedule, there is a provision 
in our Act, as in the English Bankruptcy 
Act, that for purposes of dividend inte¬ 
rest will not be calculated necessarily 
at the contract rate. In S. 48(2) of our Act 
for the purpose of dividend interest is 
limited to 6 per cent. The result 
of that is that, when a dividend is 
to be distributed to different credi¬ 
tors, the claim of each on which he is 
entitled to get rateable distribution is 
not necessarily the principal plus the 
oontraot interest up to the date of ad¬ 
judication but the principal plus inte¬ 
rest at 6 per cent up to the date of ad¬ 
judication where that is less than the 
contract rate. S. 01 (5) ofour_Aot 


(1) A. I. R. 1930 Cal. 547=126 I. C. 754. 

(2) 26 E. R. 49. T T 

(3) [1872] 7 Ch. A 760=42 L. J. Bk. 14 
L. T. 406=20 W. R. 1027. 
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directs distribution of the assets. After 
payment of certain specified preferential 
debts, all other debts entered in the 
schedule are to be paid off rateably; but 
that is to be done subject to the provi¬ 
sions of the Act. That will mean, as I 
have explained, that, if a dividend is be¬ 
ing paid, it will not necessarily be the 
full debt entered in the schedule which 
is taken for the purpose of calcula¬ 
tion but the principal with interest 
on it not exceeding 6 per cent. But 
that restriction, it must be noticed, 
only applies when there is a dividend 
to be distributed. If the assets are 
large enough for the whole of the proved 
debts entered in the schedule to be paid, 
then there is nothing in S. 61 (5) which 
places any restriction on paying off the 
whole of those debts. In fact S. 61 (5) 
requires them to be paid iu full if the 
assets are sufficient. Any question of 
dividend of couise only arises when 
there is not enough to pay the proved 
debts in full. 

But, when the proved debts—the debts 
entered in the schedule—have been paid 
in full in any case and there is any sur¬ 
plus, S. 61 (6) prescribes what is to be 
done in those circumstances. It P r °- 


des that . -• 

-hero there is any surplus after pay men 
9 foregoiDg debts it shall be applied in p y 
jut of interest from the date on wh'ch the 
btor is adjudged an insolvent at the * 
per centum per annum on all debts 
the schedule.”* 

When that has been done as it has 
an dona in this case there may s i 
a surplus left over, as there is in this 
se. S. 67 of the Aot provides that, 
those circumstances there is a sur- 


,'insolvent shall be entitled to any snr- 

Of [he expenses of the prcceed.ngs taken 
eunder.” . 

t will be seen that before the msol- 
t can get any part of the surplus 
er that provision there must have 
n payment of the creditors in full, 
vill be noticed that up to the stage 
have now reached the debts en- 
3 d in the schedule will have been 
d in full and under S. 61 (6) 6 per 
it interest on those debts will have 
,n paid but that may not be payment 
the creditors in full. It will not be 
yment in full of any creditor whose 
atraot rate of interest not specially 
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disallowed or reduced by the Court ex¬ 
ceeds 6 per cent. It is here that the 
last part of S. 48 (2) must be taken 
into consideration. S. 48 (2), as I have 
mentioned, reduces for the purpose of 
calculating dividend interest at the con¬ 
tract rate if it is above 6 per cent. But 
it does so subject to a proviso and the 
proviso is that it shall be done: 

without prejudice to the right of a creditor 
to receivo out of the debtor’s estate any higher 
rate of interest to which bo may be entitled 
after all the debts proved have been paid in 
full.” 


(i Now, if we take the words of S. 67 
after payment in full of his creditors’* 
with this proviso in S. 43 (2), it pre¬ 
serves the creditor’s right to get the 
higher rate of interest to which he may 
be entitled after all the proved debts 
have been paid in full. On tho face of 
those words there is no difficulty of 
interpretation hut it has been suggested 
lor the appellants by Mr. Chandra- 
sekara Sastri that we should not take 
the words I have quoted from S. 48 (2) 
in their literal sense, that we should 
read the words as if they were: 

‘without prejudice to the right of a creditor 
to receive out of the debtor’s estato any higher 
rate of interest to which he may bo entitled up 
to tho date of adjudication,” 


I do not think we are entitled to read 
the words in that way or that there is 
any justification for inserting the words 
“up to the date of adjudication” in our 
interpretation of the seotion. It will 
be observed that the oreditor is entitled 
to get that higher rate of interest after 
tho prove! debts have been paid in full 
and as I have already montioned a 
proved debt or debt entered in the 
schedule includes interest at the con¬ 
tract rate unless it has bsen disallowed 
jby the Court or reduced by the Court 
up to the date of adjudication. What 
the creditor is entitled to under the last 
words of S. 48 (2) is the .higher rate of 
interest after the proved debts have 
|been paid in full. That must be the 
higher rate of interest for the period 
subsequent to the date of adjudication 
on proved debts which will ex hypobhesi 
have been paid in full for the period 
up to the date of adjudication. But 
there are some other words in S. 67 
whioh might perhaps be thought to 
raise a little difficulty in this inter¬ 
pretation which T have indicated. As 


I have mentioned the provision of S. G7 
is that: 

"the insolvent shall be entitled to any surplus 
romaiuiug after paj ment in full of his cre¬ 
ditors with interest as provided by this Act.” 

What do those words “with interest 
as provided by this Act” mean? Mr. 
\'iyanna for the respondent has sug¬ 
gested that those words refer to the 
higher rate of interest mentioned at the 
end of S. 48 (2). I do not think that is 
at all an impossible interpretation, 
though perhaps it is not very happy to 
refer to the higher rate of interest which 
is preserved for the creditor by S. 48 (2) 
as being “provided by” this Act. With¬ 
out definitely rejecting that interpreta¬ 
tion I may indicate that there is an¬ 
other possible interpretation, namely, 
that “interest as provided by this Act” 
in S. 6 7 may well refer to the interest 
which a creditor can prove and get 
under S. 48 (l) of the Act, where no 
interest is reserved or agreed upon in 
his contract subject to provisions very 
much like those of the Interest Act. 
And it may also refer to the interest 
which is to be given in the first in¬ 
stance out of the surplus at 6 per cent 
on all proved debts under S. 61 (d). 

Bnder S. 61 (6) it will he seen that in¬ 
terest on interest in many cases can he 
given and given only by virtue of the 
provisions of the Act. The words “with 
interest as provided by this Act” may 
have been inserted in S. 67 to prevent 
the insolvent from olaiming when he 
asks for the surplus that his creditors 
have been paid in full even without the 
interest specially allowed by the Act 
in S. 61 (6). W 7 hat Mr. Chandrasekara 
Sastri asks us to say is that “interest 
as provided by this Act” in S. 67 refers 
to the 6 per cent interest in S. 61 (6) and 
restricts full payment-of creditors for 
the purpose of this Act to that interest 
and that although in S. 67 the insolvent 
is said to be entitled to the surplus re¬ 
maining after payment in full of his 
creditors with interest as provided by 
thisAct.it does not ‘mean after pay¬ 
ment in full really but after payment 
in full as qualified by S. 61 (6). That 
interpretation can only be reached by 
ignoring the proviso in S. 48 (2) “with¬ 
out prejudice to any higher rate of in¬ 
terest” etc. W^e must take all the provi¬ 
sions of the Aot together and in my 
opinion we have no right to adopt an 
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interpretation of S. 67 which ignores the 
words in S. 48. 

A suggestion has been made that 
S. 48 (2) preserves the creditor’s right 
to get the higher rate of interest but not 
in the insolvency proceedings that he 
may sue for it after the insolvency pro¬ 
ceedings are closed, but that he cannot 
get out of the assets of the debtor in 
insolvency the higher rate mentioned 
in the section. That contention is I 
think answered by the wording of 
S. 48 (2). It will be observed that the 
creditor’s right to got the higher rate is 
preserved not as a right of suit but as 
a right to get that higher rate out of 
the debtor's estate. And what can a 
reference to the debtor's estate in the 
Insolvency Act mean except to the 
debtor's estate as administered in insol¬ 
vency? 

As might be expected there have been 
very few decisions on this question of 
the disposal of the ultimate surplus in 
insolvency cases because it is not in 
many cases that there is a large surplus. 
But our attention has been drawn to a 
decision of the Allahabad High Court, 
which is directly in favour of the appel¬ 
lants, viz. Ganga Sahai v. Mukarram 
Ali Khan (4). A Bench of that Court 
decided that after the 6 per cent on the 
proved debts had been distributed out of 
the surplus under S. 61 (6) of the Act, 
the creditors could get no more, what¬ 
ever their contract rate of interest was. 
From what I have said it will be seen 
that with great respect I find it not pos¬ 
sible to agree with that view, and I may 
point out that the learned Judges do 
not appear to have given sufficient 
weight to the words of S. 48 (2). It is 
true that they refer to the creditor’s 
right to the higher rate of interest being 
reserved by that -section ; but they say 
it is “ not an enabling section ” and 
obviously regard the creditor's right so 
reserved as one whioh he must pursue, 
if ai all, in proceedings outside the 
insolvency. As I have said, the fact 
that tho seotion preserves his right to 
get the higher rate out of the debtor’s 
estate in my opinion shows that that 
interpretation is not correct. And I may 
mention that there is another decision 
of the same High Court, to whioh one of 
the learned Judges w ? ho took part in 
Ganga^SaJiai v. MuJca r ram Alt Kh a n (4) 

(4) A. I. H. 1926 All. 803.—97 I. 0. 556. 


was a party, namely Muhammad Ibra¬ 
him v. Ram Chandra (5) where it is im¬ 
plied in the judgment that a debtor who 
wishes to get his adjudication annulled 
on tho ground of payment of his debts in 
full under S. 35 of the Act must pay the 
creditors at the higher rate of interest 
mentioned in S. 48 (2), if they are enti¬ 
tled to it. With respect, if payment of 
the debts in full within the meaning of 
S. 35 of the Act means payment of 
the higher rate of interest, should 
the creditors be entitled to it, then it 
does not appear to be correct that we 
should interpret •“ payment of creditors 
in full ” in S. 67 of the Act in a different 
way. 

Mr. Viyanna has drawn our attention 
to several English cases, which show 
bow this matter has been treated in 
bankruptcy in England. He has cited 
four cases whioh extend from the middle 
of the eighteenth century tu the middle 
of the nineteenth century, namely, 
Bromley v. GoodereX 2), Ea parte Morris 
(6), Ex parte Mills (7) and Bower v_ 
Morris (8), all to the effect that a credi¬ 
tor is entitled, if there is eventually a 
surplus in the debtor's estate, to get 
interest at the contract rate from the 
date of the commission, which corres¬ 
ponded to our date of adjudication here, 
up to the date of payment. Those cases, 
were quoted and followed by Bittleston, 

J., in In re Alexander Maclean (9) which 
was approved by Scotland, C. J., in In 
re Thomas Pareira (10). Lord Hard- 
wicke in the first of those cases allowed 
from the surplus of the debtor’s estate 
intorest at the contract rate from the date 
of the commission and found that that 
was in accordance with the Bankruptcy 
Law of England from the time of the 
Statute of 13 Elizabeth. In Act 6 of Geo. 

4 in 1825 statutory recognition was given 
to that practice. That we find repeated 
in S. 197 of Acts 12 and 13 Vic. in 
1849. After the Act of 1849 there were 
the Bankruptcy and Insolvency Act of 
1861 and the Bankruptcy Act of 1869. 
They do not touoh the provision in this 
respect in S. 197 of the Act of 1849, 
But, when we come to the Bankruptcy 

(5) A. I. R. 1926 All. 269 = 92 I. C. 514 = 18 

All. 272. 

(6) 80 E. R. 266. 

(7) 30 E. R. 640. 

(8) 41 E. R. 525. 

(91 [1861] 1 M. H. C. R. 220. 

(10) [1863] 1 M. H. C. R. 21 7. 
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Act of 1883, we do find a distinct change. 
In the Act of 1883 there is a provision 
in S. 40 (5) exactly corresponding to 
S. 61 (6) of our Act, except that the rate 
to be paid cut of the surplus on all 
proved debts is 4 per cent instead of 6 
per cent and there is also in S. 65 of the 
Act of 1883 a provision exactly similar to 
that of our S. 67 entitling the insolvent 
to get back the surplus after payment of 
the creditors in full with interest as 
provided in the Act. If those two provi¬ 
sions were read together, they might he 
interpreted as purposely departing from 
the regular course of the English law as 
shown in the decisions and statutes I 
have mentioned up to that time and so 
taking away from the creditor the right 
to get out of the surplus interest at the 
contract rate and reducing all tho 
creditors to the same level so that they 
could only get after the date of adjudi¬ 
cation interest at 4 per cent, however 
large the surplus might be, correspond¬ 
ing to our 6 per cent. But it is to be 
noticed that soon after the Bankruptcy 
Act of 1883 came into force it was found 
necessary to amend it in a number of 
ways, and so an amending Act was 
passed in 1890. 

That amonding Act by its S. 23 in¬ 
troduced into the Act of 1883 exactly 
the provision which we now find in 
S. 48 (2) of our Act. What can that 
mean but that the creditor’s right to get 
out of tho surplus the higher contract 
rate of interest, if he was entitled to it, 
as he had been able to up to the Act of 
1883, was restored to him, if it were 
thought that it had been taken away by 
the Act of 1883 ? If the history of the 
matter is looked at in that way, it is 
impossible, I think, to avoid the conclu¬ 
sion that by the Act of 1890 it was ulti¬ 
mately intended to affirm the creditor’s 
right to get out of the surplus, if suffi¬ 
cient, what he had been able to get up 
to the Aot of 1883, namely, interest up 
to the date of payment at the contract 
rate unless it were disallowed by the 
Court for some special reason. In the 
subsequent Bankrutcy Aot of 1914 
in England we find all those three 
provisions, corresponding with our Ss. 61 
(6), 67 and 48 (2) repeated; and again 
they appear in our own Act. Although 
of course we cannot go to the other Acts 
for the direct interpretation of the Act 
which governs us here, the history of 


this matter in England both in statutes 
and decisions is, I think, enlightening 
and confirms what appear to me to be 
the proper grammatical interpretation of 
the provisions in our own Act. In my 
opinion the creditor in this case is en¬ 
titled to get his contract rates of in¬ 
terest on his proved debts from the date! 
of the adjudication to the date of pay-' 
ment unless there is some special reason 
for reducing those rates. 

I may add that the interpretation of 
the Act which I have adopted appears to 
me to be in accordance not only with 
the wording of the Act and the history 
of the matter but with practical con¬ 
venience. If the interpretation conten¬ 
ded for by the appellants were accepted, 
then it would be possible for a dishonest 
person, who happened to be liable to 
pay very high interest on certain debts 
but had ample property for doing so to 
present an insolvency petition praying 
that he should be adjudge! an insolvent 
and by getting himself adjudged at one 
stroke to reduce the rate of interest on 
his debts to 6 per cent from that date. 

I should be sorry if I were obliged to 
adopt an interpretation of the Act which 
gave room for such manoeuvres. In this 
case what has been found eventually is 
that the insolvents had a large amount 
of property, much more than what was 
necessary to pay all their debts, when 
they put in their insolvency petition they 
tried to reduce ’their ostensible property 
by a number of transfers which had to 
be set aside under the provisions of the 
Act. Their case appears to be one in 
point. 

In my opinion this appeal should be 
dismissed with costs. 

A memorandum of cross-objections 
has been put in by the respondent. The 
learned District Judge as I have men¬ 
tioned, ordered that the respondent 
should get interest at 18 per cent on his 
principal out of the surplus. The res¬ 
pondent claims that he should get 48 
per cent on one debt and 19 per cent on 
the other which are the contract rates. 
Now I have no doubt that when those 
claims were first put forward for proof, 
they could have been kept down under 
the Provincial Insolvency Aot in insol¬ 
vency proceedings to reduced rates of 
interest which appeared proper in the 
circumstances. It happens that that was 
not done. That was in my opinion the 
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debtor is adjudged insolvant at the rate of 6 
per centum per annum-on all debts entered in 


proper time for making the reduction. 
The learned District Judge has exercised 
the same jurisdiction at this late stage 
when the respondent has made a claim 
to a part of the surplus. Although I 
think that the respondent’s claim should 
have been dealt with at an earlier stage 
as the learned District Judge has allowed 
him 18 per cent interest I see no suffi¬ 
cient reason for interfering with the 
order which was eventually made in re¬ 
gard to the surplus. In my opinion the 
memorandum of cross-objections also 
should be dismissed with costs. 

Anantakrishna Ayyar, J. — The 

question raised in this case is whether 
a creditor of the insolvent to whom 
money is due under a promissory note 
which provides for a higher rate of in¬ 
terest than 6 per cent per annum, is en¬ 
titled to get interest, cn the principal 
amount due to him on the date of the 
adjudication at the contract rate men¬ 
tioned in the promissory note for the 
period between the date of adjudication 
and the date of payment of the principal 
amount by the Official Receiver, or whe¬ 
ther he is entitled to interest during that 
period only at 6 per cent per annum, 
when there is a sufficient surplus of as¬ 
sets in the hands of the Official Receiver 
after paying the amount of debts inclu¬ 
ded in the schedule. 

To answer this question it is necessary 
to consider Ss. 33, 34, 48, 61 and 67, 
Provincial Insolvency Act 6 of 1920. 
Under Ss. 33 and 34 the creditors are 
entitled to tender proof of their debts in¬ 
cluding interest at the rates provided for 
in the promissory notes, etc. Under S. 48 
(2), where a debt which has been proved 

under the Act includes interest. 

‘the interest shall, for the purpose of 
dividend, bo calculated at a rate not ex¬ 
ceeding 6 per centum without prejudice 
to the right of a creditor to receivo out 
of the debtor’s estate any higher rate of 
interest to which he may be entitled 
all the debts proved have been paid 
in full Under S. 61, sub-S. (5), subjeot 

to the provisions of the A°t,all debts 

entered in the schedule shall be paid 

rateably according to the amounts of 

such debts respectively and without any 

preference. Under sub-S. (6): 

“whore there is any surplus after payment of 
tho foregoing debts It shall bo applied in pay - 
moot of interest from tho date on which the 


the schedulo.” 

Under S. 67: 

“The insolvent shall bo entitled to any sur¬ 
plus remaining after the payment in full of his 
creditors, with interest as provided by this Act, 
and of tho expenses of the proceedings taken 
thereunder.” 

Tho insolvent relies on Ss. 61 and 67; 
whereas the creditor relies on S. 48 (2). 
The question is what, on a proper con¬ 
struction of the provisions of the Act 
are the exact rights of the creditor in 
respect of the claim for interest in ques¬ 
tion, the surplus in the hands of the 
Official Receiver being more than suffi¬ 
cient to pay the creditor the interest 
claimed, if he be entitled to the same. 

The question was elaborately argued 
before us, and our attention was drawn 
to the following decisions of the Indian 
Courts : In re Alexander Maclean (9), 
Subbarayalu v. Roiulandson (11) at pp. 
136 and 139, Ganga Sahai v. Mukarram 
Ali Khan (4), Mohammad Ibrahim v. 
Bamachandra (5), In re Mahomed Shah 
(12) and Kanto Mohan Mullick v. John 
Carapiet Galstaun and the Official As¬ 
signee of Bengal (l). 

When a debtor is adjudged insolvent, 
the Official Receiver has to frame a 
schedule of creditors and debts proved 
under the Act. Creditors, in respect of 
debts provable under the Act, shall 
tender proof of their debts, and such 
proof is to include proof of the interest 
on such debts claimed by them under 
the terms of their contract with the 
insolvent. Neither the Court nor the 
Official Receiver could disallow proof in 
respect of such interest. The schedule 
of debts thus prepared should therefore 
mention the amount due to tbe creditor 
both in respect of the principal and 
interest under the terms of the document 
proved by the creditor, up to the date of 
adjudication. I am not here concerned 
with tbe question whether if the con¬ 
tract rate of interest be extortionate or 
unconscionable, the Fame could not be 
reduced and a reasonable rate of interest 
substituted by the Court. When I speak 
hereafter, of the contract rate of interest, 

I mean, for the purpose of this judgment, 
the higher rate of interest mentioned in 
the contract between the parties, or the 
reduoed rate of interest substituted by 
the Court, having rega rd to the Usurio us 

(11) 1891] 14 Mad. 133. 

(12) [1886] 13 Cal. 66. 
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Loans Act, or otherwise, both rates being 
higher than the rate of 6 per cent men¬ 
tioned in S. 48 of the Act. Under S. 48 
(2), when declaring dividend, the prin¬ 
cipal amount of such debt and only 
interest at a rate not exceeding 6 per 
cent, could he taken into account, and 
on the amounts so arrived at, dividend 
should be declared. But if there he a 
surplus after all the debts proved have 
been paid in full, then the creditor has 
got right : 

“to receive out of the debtor’s estate any 
higher rate of interest to which he may bo 
entitled.” 

The fixing of the lower rate of interest 
(which I call 6 per cent; on the principal 
amount of debt up to the date of adjudi¬ 
cation is only for the purpose of declar¬ 
ing a dividend when the assets are not 
enough to pay the creditors full 16 
annas in the rupee. When it is found 
that there is a surplus, then the creditors 
are entitled to be paid not only tlie lower 
rate of interest mentioned in S. 48 (2), 
but the higher rate of interest mentioned 
in their contracts, and of which interest, 
proof has been given under Ss. 33 and 34. 
Wben there is still a surplus left after 
paying the debts mentioned in the sche¬ 
dule (made up of the principal plus 
interest at the contract up to the date of 
adjudication), the creditors would be 
entitled to interest from the date of 
adjudication to the date of actual pay¬ 
ment by the Official Receiver. It is 
argued for the insolvent that such rate 
of interest should only be 6 per cent 
under S. 61 (6), whereas the creditor 
claims interest at the contract rate on 
the principal amount of the debt from 
the date of adjudication to the date of 
payment, relying on S. 48 (2), as there 
is a large surplus in this case in the 
hands of the Official Receiver. 

It is clear that a creditor is entitled to 
tender proof of the contract rate of 
interest and that proof claiming such 
contract rate of interest higher than 
6 per cent could not be rejected : Re- 
Herbert, Ex parte Jones (13). No debt 
(whether principal or interest) which has 
not been proved could be considered nor 
paid in the coarse of proceeding under 
the Insolvency Act. Therefore a credi¬ 
tor is entitled to prove for principal 
plus contract rate of interest in respeot 
of his debt; but for the purposes of 

(13) 9 Morrol. 253. 


dividend (when assets are not sufficient 
to pay the debts in full), interest must 
in the first instance he calculated at a 
rate not exceeding 6 per cent under 8. 48 
(2) ; by reason of interest being calcu¬ 
lated at that rate of 6 per cent only, the 
oreditor is however not to be prejudiced 
or debarred from claiming any higher 
rate of interest to which be may be 
entitled; but that higher rate of interest 
could be olaimed only in a case of sur¬ 
plus ; see Re-Herbert , Ex parte Jones 
(13) and Kanto Mohan Mullick v. John 
Carapiet Galstaun and the Official As¬ 
signee of Bengal (1). 

Section 48 (2) enacts that if there be 
a surplus after all the debts proved have 
been paid in full, the creditor is not 
to be prejudiced in his right to re¬ 
ceive out of the debtor's estate any 
higher rate of interest to which he may 
be entitled. The expression “the debts 
proved” connotes the principal plus 
interest up to the date of adjudication 
at the contract, rate proved under S. 33. 
Therefore after the principal plus in¬ 
terest at the contract rate proved have 
been paid, it would seem that such a 
creditor would be entitled not simply to 
interest at 6 per cent mentioned in S. 61 
(6) from date of adjudication to date of 
payment, but to interest at tbe higher 
rate under his contract, if there be 
sufficient surplus assets left in the hands 
of the Official Receiver to satisfy tbe 
same. Otherwise, it is difficult to give 
effect to the last ten words in S. 48 (2). 
Under S. 61 (5): 

“all debts entered in the schedule shall be paid 
raleably according to the amount of such debts 
respectively and without any preference.” 

The expression “all debts entered in 
the schedule” are wide 6nough not only 
to cover the principal plus interest at 
6 per cent fixed by the Court under S. 48 
(2), but also the principal plus the con¬ 
tract rate of int.orest proved, if there be- 
assets enough for the purpose. If there 
be still a further surplus, then, as I 
understand S. 61 (6) read with S. 48 (2), 
the same is to be utilized for paying 
interest on the principal debt at the 
contract rate proved, from the ’date of 
adjudication to the date of payment, 
when there is a rate of interest fixed in 
the contract, and at 6 per cent in other 
cases, as when the contract fixes -no rate 
of interest or fixes only a lesser rate. 

S. 61 (6) does not, in my view, conclu- 
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sively operate to cut down the contract 
rate of interest on the principal amount 
to 6 per cent for the period between the 
date of adjudication and the date of 
payment, when the surplus in the hands 
of the Official Eeceiver is more than 
enough to satisfy the same. The rate 
of interest, 6 per cent, mentioned in 
S. 61 (6) is primarily to provide for 
those cases where the surplus does not 
admit payment of more than 6 p6r cent 
to any class cf creditors. The object is 
not, as I said, to reduce the rate of 
interest fixed by the contract between 
tho parties, when the assets are enough 
and there is a surplus. Ss. 48, 61 and 67 
should be read together, and if possible 
such a construction should be placed on 
them as would make the said provisions 
not inconsistent with each other. 

I The learned advocate for the insolvent 
argued that when creditors prove their 
debts and proof is accepted, they are in 
the position of decree-holders, and he 
urged that after the date of decree, the 
decree-holder is not entitled to the con¬ 
tract rate of interest, but only to in¬ 
terest at 6 per cent, according to the 
provisions of the Civil Procedure Code, 
and also according to the practice of the 
Courts and he submitted that that is 
the policy underlying S. 61 (6), Pro¬ 
vincial Insolvency Act. Though at first 
sight that argument looks plausible, yet 
having regard to the principles laid 
down in the early English cases, and to 
the history of legislation in England 
relating to this matter, (the Indian Acts 
olosely follow the provisions of the 
English Act in this matter), and also 
hiving regard to the express provisions 
of S. 48 (2), I am of opinion that that 
argument should not be accepted, when 
there is a sufficient surplus. The analogy 
to the case of 'a decree passed by a oivil 
Court is not complete, and should not 
be pressed too far. Under the Aot the 
adjudication may be annulled, in which 
case the creditors are restored to their 
former position. Again a creditor, if 
left to himself, is entitled to choose his 
own time for filing a suit to recover his 
money ; and till the date of plaint, if 
not till date of decree, Courts ordinarily 
award the oontraot rate of interest. In 
the case of proceedings in insolvency, 
the creditor has no option as to the time 
■when he will put his claim into Court, 
but is compelled to prove his olaim be¬ 


fore a particular period, so that he may 
share in the very first dividend that 
may be declared. It is a principle 
underlying administration in insolvency 
that no debt which is not proved could 
be paid or satisfied in insolvency pro¬ 
ceedings by the Official Eeceiver and 
also that all claims of the creditors who 
have proved their debts sho^d be dealt 
with in the insolvency proceedings. S. 61 
(6) will have full scope in oases where 
no interest is fixed in the original con- 
tract, or where the contract rate does 
not exceed 6 per cent thus leaving S. 48 
(2) to have full operation in cases where 
the contract rate is higher than 6 per 
cent. The two provisions could stand 
together in cases where there is surplus, 
and it is a principle of law that the 
substantial rights of parties should not 
be interfered with except to the extent 
to which they have been interfered with 
either expressly or by necessary in¬ 
ference by any enactment. 

When we come to S. 67 we find that 
the insolvent shall be entitled to any 
surplus remaining after payment in full 
of his creditors. The expression ‘ debts 
proved” or “debts entered in the sche¬ 
dule” do not occur in S. 67. The insol¬ 
vent’s right to any surplus comes in 
only “after payment in full of his 
creditors.” The addition of the words 
“with interest as provided by this Act, 
occurring in S. 67, seems to indicate 
that payment to a oreditor would be 
full only when he has been paid also 
interest as provided by the Act. The 
Act provides for interest at 6 per 
cent by S. 61 (6) from the date of 
adjudication on all debts, even thoug 
they did not carry interest under the 
contract, it having already provided for 
a similar rate till date of adjudication 
under S. 48 (l). Thus in respect of debts 
whioh do not carry interest under the 
terms of the contract, practically 6' per 
cent is allowed ; but in respect of debts 
whioh carry a higher rate, of interest 
under the contract, the right of the 
creditor to receive out of the debtor s 
estate the higher rate of interest to which 
he may be entitled under his contract, is 
preserved by S. 48 (2), if there be surplus 
assets available. The words in S. 67 are 
“with interest as provided by this Act, 
not as provided by S. 61.” Therefore 
questions as to rate of interest would be 
governed by Ss. 48 and 61, among others. 
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according to there being surplus or nob. 
This view does not work injustice 
either to the creditors or to the insolvent. 
No question of dividend arises, because 
ex hypothesi assets exoeed the debts in 
whatever way interest is calculated, 
there being still a surplus. If there be 
no insolvency proceedings, the creditor 
would be entitled to the contract rate of 
interest (the Court’s power to reduce un¬ 
conscionable rates of interest, apart). 

The insolvent could not take advantage 
of his insolvency to cut down the rate of 
interest agreed to by him when there is 
such surplus and when no question of 
the rate being unconscionable arises. 
Otherwise the debtor could cut down the 
rate of interest agreed upon, to G per 
cent by getting himself adjudicated in¬ 
solvent, and benefit himself by prolong¬ 
ing the proceedings. The object and 
policy of the Insolven9y Act do not seem 
to me to bring about 'such a result. The 
object is to distribute the assets rateably 
among the creditors. If howevor there 
bo assets enough, then, unless there be 
any specific provisions in the Act to the 
contrary, every creditor is entitled to be 
paid the full amount of his debt principal 
plus interest agreed upon. Besides the 
sections already noticed, our attention 
has not boon drawn to any specific pro¬ 
vision in the Act which expressly deprives 
the creditor of such a right; nor even of 
any provision in the Act which by neces¬ 
sary inference leads to such a result. 

The wordings of the above sections of 
the Provincial Insolvency Act have besn 
borrowed from the English Bankruptcy 
Act of 1883 as amended by S. 23 of the 
Act of 1890, and the Act of 1914. Our 
attention has been drawn by the learned 
advocate for the creditor to certain very 
early decisions of the English Courts 
which lay down the principle that in case 
of surplus, the creditor is entitled to the 
principal plus interest at the contract 
rate till the date of payment. In Bromley 
v. Goodere (2), the Lord Chancellor made 
the following observations at p. 50 : 

" All bankrupts are considered in some degreo 
as offenders. They aro called bo in the old Acts, 
and all tho Acts aro made to prevent their 
defeating and delaying their creditors, and it 
would bo an extraordinary thing that the delay 
of payment should prevent the creditors from 
having interest out of an estate able to pay it, 
when interest in all cases is given for delay of 
payment/’ 

1931 M/93 Sc 94 


At p. 51, tho learned Lord Chancellor 
further remarked : 

“ The surplus to be paid over to the bankrupt is 
only the surplus after payment of tho whole 
debts; for it would be vain to pay any other 
surplus, when it might have been recovered from 
him again by the creditors.” 

The Court gave directions that upon 
contracts or notes carrying interest, the 
interest at the rates therein specified, 
and where no rate of interest is specified 
at the rate of 6 per cent until reduced 
by Act of Parliament to 5 per cent, be 
calculated and the creditors paid, and 
the balance onlj 7 handed over to the 
insolvent. 

In Ex parte Morris. (G) Lord Chancellor 
Thurlow decided that : 

“ upon a bankruptcy, there being a surplus, sub¬ 
sequent interest was to be given to the creditors, 
and that nothing but want of assets need stop 
tho rato of interest cl timed by tho creditors”, 

while holding that compound interest 
should not be allowed, in the absence of 
specified agreement to that effect. The 
Court held that “the whole must be 
computed as running interest.” 

In Ex parte Mills (7), the Lord Chan¬ 
cellor decided that : 


“ in case of a surplus coming to a bankrupt cre¬ 
ditors havo a right to interest wherever there 
is a contract for it appearing either ou the face 
of the security or by evidence.” 

At p. 643, it was observed : 

"It was with surprise, that I hoard that case of 
Bromley v. Child (14), questioned. It has now 
been fifty yoars confirmed by every Judge who 

has sat in this Court.Nothing but an 

express specific provision to declare that all 
debts should ha taken with a stop as at tho time 
of the bankruptcy would havo induced mo to 
make a conclusion against the principle upou 
which tho Act was made for tho benefit of tho 
creditors not of the bankrupt. The fund belongs 
to the creditors. It goes on and produces consi¬ 
derable profits. The surplus after full satisfac¬ 


tion belongs to the bankrupt. Till that in 
natural justice the creditors havo a right to 
retain it against any claim the bankrupt can sot ' 
up ” 


The Court directed the order to be 


drafted as follows : 

“To compute interest upou sucla debts, ns eitlaor 
upon the face of tho security or by force of the 
contract between the parties carry' interest: 
p. G44.” 

As observed by the Lord Chancellor 
at p. 643 of 30 E. It. [Ex parte Mills (7)]: 
in oases of Bankruptcy a surplus is un¬ 
fortunately a very rare case; and as fur¬ 
ther observed in Bower v. Morris (8), at 


p. 528: 

“Indeed, tho instances of there being a surplus 
aro so few that there have not been materials 
fo r establishin g a practice.” 

(14) 1 Atk. 259. 
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At p. 527, it is stated that 

“the interest stops at the (late of commission, 
and though subsequent interest becomes due, it 
is not provable under the commission. The 
bankrupt's estate is taken from him by the com¬ 
mission; and the law in order to make an equal 
division amongst the creditors, pa} s to each a 
dividend upon the debt proved. But this is 
merely an arrangement for the convenience of 
the debtor’s creditors. The bankrupt continues 
indebted for the principal and the interest ac¬ 
crued since the commission, although his certi¬ 
ficate, if he obtains one, protects him against 
the liability to the debt, and beiug so indebted 
payments are made out of his estato to the 

obligee.Suppose the bankrupt dees 

not obtain his certificate, but afterwards ac¬ 
quires and is sued by the obligee, ought not the 
obligee to to entitled to compel payment of all 
ho could have demanded if there had not been 
any bankruptcy? Supposing the assignees rea¬ 
lize a surplus of the estate, ought the obligee, in 
the case supposed, to suffer, and the bankrupt’s 
estate to benefit by the bankruptcy?” 

Again, 

“interest is stopped at the date of the commis- 
cion becauso it is supposed that the estate will 
be deficient; it proves to be more than sufficient, 
why is the creditor to suffer and the bankrupt 

to benefit ...» 

These are cases decided in England 
about a 100 years ago. Our attention 
•was drawn generally to the English 
statutes relating to bankruptcy, and par. 
ticularly to the Bankruptcy Act of 1883 
as amended in 1890, and to the Bank, 
ruptcy Act of 1914. What we have been 
able to gather therefrom with reference 
to the question now before the Court, 
viz., the creditor’s right in respect of the 
contract rate of interest proved, between 
the date of commission (adjudication) 
and the date of payment, if there is a 
surplus, is this: Prior to 1883, the 
English Bankruptcy Courts gave the 
creditor interest at the contract rate in 
such cases, provided there was sufficient 
surplus. The English Bankruptcy Acts 
till 1883 either contained provisions 
which were taken as justifying such a 
course or did not contain any specific 
provisions on the point. The statute of 
1883 however contained two provisions: 

S. 40, Cl. 5, and S. G5, which substan¬ 
tially correspond to Ss. G1 (6) and 67 of 
our Provincial Insolvency Act of 1920. 

As there was not in the English Act of 
1883 any provision corresponding to 
S. 48 (2) of our Act, evidently difficulty 
was felt, with the result that in 1890, an 
amending Bankruptcy Act was passed, 

S. 23 of which corresponded to sub-S. 2 
of S. 48 of our Act. 

In Robson on Bankruptcy, it is stated, 


and no doubt quite correctly, that S. 23 
of the Act of 1S90 was enacted to give 
greater benefit to creditors. The provi¬ 
sions of S. 23 of the Act of 1890, found a 
place in the Provincial Insolvency Act of 
1907, (S. 32), and, as already stated, 
sub-S, 2. S. 48 of the present Insolvency 
Act of 1920 is a reproduction of S. 23 of 
the Act of 1890. In the Bankruptcy Act 
of 1914, S. G6 re enacted S. 23 of the Act 
of 1890, and that Act of 1914 further con¬ 
tains Ss. 33 (8) and 69 which correspond 
to Ss. 61 and 67 respectively of our Pro¬ 
vincial Insolvency Act of 1920. It cannot; 
he questioned that the Indian legislature 1 
has been borrowing from the English 
Bankruptcy Act when enacting the Insol-j 
vency Acts in this country. No doubt 
Courts in India are bound, in the first 
instance, to construe the words of the 
Indian Act, whenever any question arises, 
and in case of difference between the 
wordings of the Indian Act and the 
English Statute, Courts in India are: 
hound to give effect to the words of the 
Indian Act, and confine themselves to 
the law as enacted by the words occur¬ 
ring in the Indian Act. Where however 
the language of the Indian Act and the 
English statutes is identical, I think: 
Indian Courts are entitled to seek guid¬ 
ance and help frem the decisions of 
English Courts in such matters. 

Cases of surplus in the administration 
of an insolvent’s estate are not matters 
of frequent occurrence. When such cases 
occurred in England, learned Judges 
there have held that the creditor is en¬ 
titled to interest at the contract rate till 
date of actual payment, if there were 
sufficient assets in the hands of the 
Official Receiver. S. 61 standing by itself 
is capable of the construction contended 
for by the learned advocate, Mr. Chandra¬ 
sekhara Sastri, who appeared for the in¬ 
solvent; bnt we have the w ords of sub- 
S. 2, S. 48, also. Ss. 48, 61 and 67 
bave to be read together and, if possible, 
consistently. The history of S. 48 (2) 
helps the Court to understand the scope 
and implication of the words used in that 
subsection. With that history before 
us, and in the light of the English deci¬ 
sions, if we consider the meaning of the 
words: 

“without prejudice to the rights of a creditor to 
receive out of the debtor’s estate any higher 
rate of interest to which he may be entitled after 
all the debts proved have been paid in full,” 
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I think it is reasonably clear that the myself u^UP'to kgrelV” the same 
contention urged by Mr. Viyyanna, the There a t o taro, fundarnbnta 1 ! principles 
learned advocate who appeared for the underlying proceedings under the bank 
creditor, should be uphold. ruptcy law : one is, tht^only such debts 

J am glad to have been able to arrive as are proved could be taken into ac- 
at this result; for otherwise it will count and paid and discharged in bank- 
be a further inducement to dishonest ruptcy proceedings ; and the second is 
debtors to apply for their adjudication, so that in respect of debts so proved the 
tnat they could derive undue and unjust creditor could not so long as the bank- 
benefit by having the rate of interest ruptcy proceedings continue seek relief 
agreed to be paid to their creditors re- elsewhere than in the bankruptcy Court 
duced to six per cent for the period dur- I need not consider the oase of a 
ing which the adjudication subsists, "secured” debt in respect of which there 
though there is surplus in the hands of is a specific exception in the Act. Again 
the official receiver. that suggestion does not (in my viewj 

The judgment in In re Alexander Mac - give full effect to the words “right of 
lean (9), is a very learned and instructive creditor to receive out of the debtor’s 
one. The remarks at p. 843, Edn. 8, estate” which occur in sub-S. 2, S. 48, 
of Lindley on Partnership, so far as they since the reference to “ the debtor’s 
go, support the above view. The remarks estate” prima facie means the estate 
of Venkatasubba Rao, J., in Sabapathi which is being administered in bank- 
Rao v. Sabapathi Press Co., Lid. {lb) at ruptcy. Lastly, the English cases and 
p. 328 (of 54 Mad.), also support the the history that lies behind this provi- 
general principle that in cases where sion of law S. 48 (2) as a reference to the 
there are enough assets, the rights of old English oases and the several Bank- 
creditors should be worked out “in the ruptcy Acts in England would show, 
ordinary way.” In cases of winding up have not been reforrod to in that case 


I think it is reasonably clear that the 
contention urged by Mr. Viyyanna, the 
learned advocato who appeared for the 
creditor, should be uphold. 

I am glad to have been able to arrive 
at this result; for otherwise it will 
be a further inducement to dishonest 
debtors to apply for their adjudication, so 
that they could derive undue and unjust 
benefit by having the rate of interest 
agreed to be paid to their creditors re¬ 
duced to six per cent for the period dur¬ 
ing which the adjudication subsists, 
though there is surplus in the hands of 
the official receiver. 

The judgment in In re Alexander Mac- 
lean (9), is a very learned and instructive 
one. The remarks at p. 843, Edn. 8, 
of Lindley on Partnership, so far as they 
go, support the above view. The remarks 
of Venkatasubba Rao, J., in Sabapathi 
Rao v. Sabapathi Press Co., Ltd. (15) at 
p. 328 (of 54 Mad.), also support the 
general principle that in cases where 
there are enough assets, the rights of 
creditors should be worked out “in the 
ordinary way.” In cases of winding up 
of companies by order of Court, though 
interest ceases to'run from the date of 
the winding up order, yot interest at 
contract rate is payable if there are suffi¬ 
cient surplus assets. 

The passages referred to at p. 136 of 
Subbarayudu v. Roivlandson (ll) apply 
only to cases where there are not assets 
enough to pay in full the creditors, and a 
dividend only has to be distributed among 
the creditors. Having regard to the 
considerations mentioned above, I feel 
myself unable to agree with the observa¬ 
tions in Gamja Sahai v. Mulcarravi Ali 
Khan (4) at p. 446, that interest at a 
rate higher than six per cent could not 
bo allowed, after the date of adjudica¬ 
tion, though it bo the contract rate even 
in cases where there is surplus. 

The learned Judge at p. 446 observes 

with reference to S. 48 (2) of the Aot as 
follows : 

• \.? U J this subsection merely reserves the 
right of a creditor and is not an enabling soc- 

. t,ie suggestion is that the creditor 
in such a case would be ontitled to obtain 
relief with reference to the higher con¬ 
tract rate of interest, by filing a suit for 
th e same, then with all respect, I find 

(15) A.I.R. 1930 Mad. 1012=129 l.C, 40=51 
Mad. 321. 


For the above reasons, I am of opinion 
that on a proper reading of Ss. 48, 61 
and 67 of the Act, the creditor’s right to 
the contract rate of interest in such a 
case is not only not taken away, but is 
preserved by S. 48 (2), and that S. 61 
only provides for cases where the con¬ 
tract rate is either less than six per cent 
or where no rate is fixed in the contract. 
In any event, unless the creditor’s rights 
to such contract rate of interest is taken 
away either expressly or by necessary 
inference by any provision of law, he is 
entitled to be paid interest at such rate 
till the date of payment when the surplus 
in the hands of the official receiver is 
more than enough to cover such claim. 

I accordingly uphold the contention of 
the learned advocate for the creditor in 
this respect. 

The appeal accordingly fails and is 
dismissed with costs. 

In the memorandum of objections, the 
creditor claims the contract rate of in¬ 
terest (48 per cent), which has boon re¬ 
duced by the learned District Judge to 
18 per cent per annum. It is dear that 
the insolvency Court has jurisdiction, if 
a proper case bo made out, to reduce the 
rate of interest 48 per cent mentioned in 
the promissory note. Baijnath Pandan 1 
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v. The Estate of E. C. Dennet (16) and A 
Debtor In re the debtor Ex parte (17) are 
authorities in favour of the view that the 
insolvency Court has got such power. If 
a suit had been filed by the creditor 
claiming 48 per cent per annum, it would 
be open to the Court in a proper case to 
reduce the rate of interest. If that be 
so, there is no reason why the insolvency 
Court should not have at least that 
jurisdiction, seeing that the creditor has 
to tender proof not only of the principal 
amount but also of the rate of interest 
claimed by him. Holding that the lower 
Court had jurisdiction to deal with the 
matter on the merits, I am not satisfied 
that any case has been made out for our 
interference in appeal. 

The memorandum of objections is ac¬ 
cordingly dismissed with costs. 

Before parting with this case, I should 
like to draw attention to one point. A 
schedule of creditors and of debts proved 
has to be framed under S. 33, Insolvency 
Act. According to the form now in use 
the columns x>rovide only for names of 
creditors and the amount of debts proved 
(principal debt plus interest fixed in the 
agreement, found by the Court to be 
proved, and calculated till date of ad¬ 
judication). While information on these 
two points is of great use for various 
purposes under the Act, including the 
decision of compositions and schemes of 
arrangement proposed under S. 38, we 
have to remember that in the practical 
administration of the insolvent’s estates 
(which in most cases are unable to pay 
the debts in full), dividends have to be 
declared in respect of only the principal 
amount of the debts and interest at rates 
not exceeding six per cent till date of 
adjudication, fixed by the Court under 
S. 48 of the Act. 

A8 things now stand the schedule 
gives no information as to the amounts 
so due to the creditors ; the official re¬ 
ceiver has to make calculations and keep 
a separate record of such amounts for 
the purpose of declaring dividends. As 
those latter are the real figures that 
have to be often referred to in insolvency 
proceedings in connexion with the. divi¬ 
dends in most cases of insolvency, it is a 

.(16) A.I.R. 1925 All. 400=88 1.0. 78=47 All. 

(17) [1903] 1 K. B. 705=72 L. J. K.B. 382-=88 
L.T. 401=61 W.R. 370=10 Mftneon 130= 
19 T.L.R. 288. 


question for consideration whether the 
schedule to be framed under S. 33 should 
not have also another column which 
would give information as to the amounts 
due to the creditors for the purpose of 
declaring dividend. Further, the Court 
has to fix a rate of interest for debts 
proved, for the purpose of declaring a 
dividend under S. 48. The rate is not to 
exceed six per cent. In practice I under¬ 
stand that no such rate is fixed. To 
regularize proceedings, it is necessary 
that when it is seen that the debts proved 
exceed the amount of assets, which are 
expected to be realized, then the Court 
should in the first instance, fix the rate 
of interest as contemplated in S. 48 for 
the purpose of calculating dividend, and 
thus comply with the instructions con¬ 
tained in S. 48. 


p.r.s./r.m. 


Appeal dismissed . 
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R AMES AM, J. 

Zarab Khan -Plaintiff—Appellant. 

v. 

Lal Bibi and others —Defendants— 
Respondents. 

Second Appeal No. 1952 of 1927, De¬ 
cided on 19th February 1931, against 
decree of Dist. Judge, Kistna, in A. S. 
No. 196 of 1925. 

* Mahomedan Law — Marzulmaut gift 
— Gift in Marzulmant is valid to the extent 
of its consideration. 

Should a man in his list sickness, acknow¬ 
ledge a debt to be duo to his wife on account ot 
dower, the acknowledgment will be good to 
such extent of the property as amounts to her 
proper dower, or such as it has been customary 
for her equals in condition to receive but to 
no more. If the amount of dower which ie the 

consideration for the gilt is equal to "“1?® 
of the property, then the gift .houM t. entirely 
upheld But if it is inadequate it will be up 
uS inlv to the extent of the consideration 
In/no more The decision in 2 All. 851 can- 

fnnnlv to a case where the amount ot dower 
wWch^s 7 the consideration is far less than the 
value of the property. Of course to the extent 
that the dower due supports the gift it is not 

rjLiated at all. > j ** 

Af two or three months before his aeith f ex- 

•cuted a deed of gift in favour of his wife in con¬ 
sideration of dower (Rs. 250) which was far less 
ban the value of the property (Rs. 1,650) gifted 
o her by the deceased. When M died he left 
>ehind him a widow, a brother and two sisters, 
if’s brother, ignoring the gift, sold his 3/8ths 
share in the property to the plaintiff for con- 
iideration. Plaintiff thereupon sued for a dec¬ 
laration that the gift was not valid and did 
j ot bind the heirs and for recovery of his 3/8ths 
ihare, sold to him by M's brother in the pro¬ 
perly : 
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Held : that the gift was valid to the extent 
of its consideration and that the plaintiff was 
entitled to the share of the property not covered 
by consideration in the gift ; 2 All. 854; 42 
Cal. 361; 4 I. C. 4G6; 12 I. C. 457 and A. I. R. 
1929 Oudh 439, Dist. [P 742 C 2] 

Y. Govindarajulu —for Appellant. 

G. RamakrisJina Ayyat —for Respon¬ 
dents. 


Judgment. —In this case the point 
that arises for decision is one of Maho- 
medan law. The facts may be stated as 
follows : One Mohideen Khan died on 
11th January 1917 issueless after having 
suffered from beriberi for two or three 
months before his death. Before his 
death he executed two documents (des¬ 
cribed as gift deeds) namely, Exs. 2 and 
3, dated 13th November 1916 and 8th 
January 1917, respectively. We have 
nothing to do at present with the second 
deed in this case. When Mohideen 
Khan died ho left behind him a widow, 
defendant 1, a brother Dada Sahib and 
two sisters, defendants 2 and 3. Ac¬ 
cording to Mahomedan law if he had 
died intestate, the widow would be en¬ 
titled to Ith, Dada Sahib to 3/8ths and 
defendants 2 and 3 each to 3/l6ths share 
of his property. Dada Sahob ignoring 
the gift deeds sold his 3/8th share in 
Mohideen Khan’s property to the plain- 
till by a sale deed dated 28th November 
1922: Ex. A. The present suit is filed 
by the plaintiff for a declaration that 
the gift deeds are not valid and binding 
on the heirs and for recovery of 3/8ths 
share of the property. The District 
Munsif found that the gift deed, Ex. 2, 
was made for consideration, the con¬ 
sideration being dower due from Mohi¬ 
deen Khan to his widow. He dismissed 
the suit so far as Ex. 2 is concerned. On 
appeal the then District Judge of Masuli- 
patam (now Curgenven, JJ held that 
Ex. 2 was executed when Mohideen Khan 
was suffering from death-bed illness and 
it is therefore vitiated by the doctrine of 
Marzulmout. He called for a finding as 
to the value of the property. When the 
case came back for disposal, another 
District Judge succeeded Mr. Curgenven 
and he held, differing from his predeces¬ 
sor, that Ex. 2 is not vitiated by the 
principle of Marzulmout. Ho found 
that the value of the property dealt 
with by Ex. 2 is Rs. 1,650 and that the 
dower due from Mohideen Khan to his 
wife was only Rs. 250. Pie therefore 


confirmed the decree of the District 
Munsif and the plaintiff now appeals. 

In second appeal respondent l’s lear¬ 
ned advocate made an attempt to ques¬ 
tion the finding that Mohideen Khan 
was in death-bed illness at the time of 
the execution of Ex. 2. Mohideen Khan 
was suffering from beriberi. Ho refers 
to his illness as the reason for the ex¬ 
ecution of Ex. 2. He was aged 60. He 
diod two months after the execution of 
the document. Even if there is any ap¬ 
parent improvement during the interval, 
it does not matter. It is clear that 
Mohideen Khan died of beriberi and was 
under the apprehension that ho would 
die of it when he executed Ex. 2. The 
finding must therefore be accepted. The 
question next arises how far is a gift for 
consideration particularly where the 
consideration is the dower due to the 
wife affected by the principle of Marzul¬ 
mout, where the consideration for the 
gift is inadequate. It is never sugges¬ 
ted that so far as it is supported by con¬ 
sideration that portion is invalid. Any 
attack against the gift can be made only 
in respect of the portion nob supported 
by consideration. This distinction seems 
to have been overlooked by the District 
Judge. The earliest case in the reports 
is Ghulam Mustafa v. Hurmat (l) and 
that case is based upon Case No. 21 in 
Maonaghten’s Precedents of Marriage, 

Divorce, etc. It was said in the answer: 

Should a man in his last sickuess, acknow¬ 
ledge a dobt to be due to his wife on account of 
dower, the acknowledgment will be good to 
such extent of the property as amounts to her 
proper dower, or such as it has been customary 
for her equals in condition to receive, but to 
no more.” 

This answer is very plain. Bub un-[ 
fortunately its wording seems to have! 
been ignored by the learned District 
Judge. If the amount of dower whioh 
is the consideration for the gift is equal 
to the value of the property, then the 
gift should bo entirely upheld. But if it 
is inadequate it will be upheld only to 
the extent of the consideration and no 
more. In the decision in Ghulam Mus¬ 
tafa v. Hurviat (l) the amount of dower 
due was far more than the value of the 
property and therefore the whole of the 
transfer was uphold in that case. That 
decision is therefore perfectly correob. 

It cannot apply to a case where the 
amount of dower whioh is the considera- 
(lJl[1879]2T\Tl7857 
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tion is far loss than tho value of the 
property. That case is therefore distin¬ 
guishable on that ground and cannot help 
the respondents. So also in the case in 
Ksahaq Clioicdhmj v. Abcdunnessa Bibi (2) 
there was no suggestion that the amount 
of dower w as less than the value of the 
property. No such question was dis¬ 
cussed or raised. We must assume that 
in that case the amount of dower was 
equivalent to or more than the value of 
the property. That in such a case the 
transaction cannot be affected by the 
principle of marzulmout is all that that 
case docided. It is curious that Richard¬ 
son, J., who agrees with Fletcher, J., 
does not refer to case No. 21 in the Pre¬ 
cedents of Macnaghten relating to Mar¬ 
riage, Divorce, etc. but to case No. 12 in 
the Precedents of Gifts which was not a 
case relating to dower. Anyhow the 
decision in Esahaq Choudhry v. Abedun¬ 
nessa Bibi (2) cannot help the respon¬ 
dent or support the lower Court’s deci¬ 
sion. Two other decisions referred to 
by the lower Court are Abbas Alt Shilc- 
dar v. Karim Baksh Shilcdar (3) and 
Bilijambi v. Hazrath Saib (4) 'and they 
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case of gift for dower. Of course to the 
extent that the dower due supports the 
gift it is not vitiated at all. Any con¬ 
tention in favour of the application of 
the principle is only in respect of that 
portion which is not supported by the 
dower and to that extent no exception 
has been made by any text-book writer. 
After all the dower is only one kind of 
consideration and it doe3 not differ from 
any other kind of consideration and if 
the principle applies even to contracts 
or sales for indequate consideration, it 
equally applies to a gift in considera¬ 
tion of dower. Ameer Ali, p. 578, Illus- 
(d), shows that it applies to muhabat 
sales: vide also Ameer Ali—the illus¬ 

tration stated at pp. 160 and 161- 
Tyabji’s Mahomedan Law, p. 670, Ulus. 

4 applies the principle of marzulmout 
to a mohabat sale. The principles are 
stated in S. 600 at p. 814. Illus. 2 is 
the case of deathbed, gift for considera¬ 
tion which is inadequate. Illus. 4 is the 
case of muhabat sale. No exception is 
stated in the section itself in favour of 
a gift where the consideration is dower. 
Mr. Baraakrishnier relied on a case from 


are not cases of transactions during 
death-bed illness and are not relevant 
to our present *case. It is true that in 
Abbas Ali Shilcdar v. Xarum Baksh 
Shilcdar (3) it was said: 

‘ Any consideration such as a copy of Koran 
will support a gift for consideration.” 

That is true but it is not in a case of 
a transaction which was affected by 
marzulmout. It is a simple hiba bil 
evaz. The principle of marzulmout is 
stated in Bailie’s Mahomedan Law, Vol. 

2, p. 212; 

' “If ono in death illness should make a wakf 
a gift, a muhabat sale . . . and neither of 

the acts is allowed by his heirs, all are valid if 
they can be carried into effect out of a third of 
his estate.” 

The principle is .really a general 
principle. It applies to wakfs; it ap¬ 
plies to a gift even if it is for considera¬ 
tion, when consideration is inadequate 
so far as the portion not supports 1 by 
consideration is oonoernod and to a 
muhabat sale, that is a contract of sale 
for inadequate consideration. The princi¬ 
ple is also stated at p. 57 of Ameer Ali’s 
Mahomedan Law, Vol. 1. No exception 
is stated that it does not apply to a 


the Oudh Chief Court reported in Sadiq 
Ali v. Mt. Amiran, A. I. R. 1929 Oudh 
439. 

On a perusal of the judgment I find that 
none of the reasons adverted to by me 
were present before the learned Judges 
who decided that case. Neither the 
case No. 21 in Macnaghten’s Precedents 
was referred to nor the other text¬ 
books. It is therefore of no authority 
and cannot help the respondent. I am 
therefore of opinion in this case that 
Ex. 2 should be supported to the extent 
of Rs. 250 and as the donee is an heir, 
the rest of it is invalid. Of the rest of 
the property worth about Rs. 1,400 the 
plaintiff will be entitled to three-eighths, 
of it. Three eighths of Bs. 1,400 is' 
equivalent to Rs. 525 and Rs. 525 is 
seven-twenty-seoond of Rs 1,650. The 
plaintiff is therefore entitled to recover 
seven-twenty-seconds share of the pro¬ 
perty covered by Ex. 2 besides the share 
decreed in the property covered by 
Ex. 3 by partition. There will be a 
preliminary decree for partition to that 
effect. The District Mun3if will appoint 
a commissioner to separate the plaintiff’s 


(2) 1916] 42 Cal. 361=23 I. C. 692. 

(3) [1909] 4 I. C. 466. 

(4) [1911] 12 I. C. 457. 


share of the properties and will give a 
final decree for that share. The plain¬ 
tiff will also bo entitled to mesne pro- 
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fits from the date of plaint up to three 
year 3 from the date of the final decree. 
The appellants will have their propor¬ 
tionate costs throughout. 

The appeal having been set down to 
be spoken to this day, the Court made 
the following 

Order 

Defendants 2 and 3 (respondents 2 
and 3) will be entitled to a decree for 
soven-forty-fourths share each on paying 
the proper court-fees before the passing 
of the final decree. 

P.R.S./k.n. Order accordingly. 

A. I. R. 1931 Madras 743 

^ Pandalai, J. 

Ramji Das I\jci —Defendant — Peti¬ 
tioner. 

v. 

A. Nayinar Rowthan and another — 
Plaintiffs—Respondents. 

Civil Revn. Petns. Nos. 1361 and 1365 
of 1929, Decided on 24th March 1931, 
against decrees of District Munsif, 
Diudigul, in S. C. S. Nos. 1530 and 
1531 of 1928. 

Madras Estates Land Act (1908), Ss. 189 
and 213—Suit by tenant for recovery of 
money unlawfully collected by landlord is 
one for damages and civil Court has no juris¬ 
diction to try it. 

Where money is by abuse of the process pro¬ 
vided by the Estates Land Act unlawfully 
collected as rent by a landlord from a teoant 
a suit by the latter for its recovery whether it 
bo called one for money had and received, or 
one for compensation or one to enforce the 
obligation declared by S. 72, Contract Act, is 
ono for damages under S. 213, and therefore a 
civil Court has no jurisdiction to try such a 
suit- 31 I. C. 480 and 39 Mad. 239 (F. B.), 
Bcf. (P 744 C 1] 

T. R. Vcnlcatarama Sastriar and T. B. 
Balayopal —for Petitioner. 

B. Silarama Rao and S. R. Muthu- 
swavii Ayya) —for Respondents. 

Judgment. —The petitioner in both 
casos who is a landholder under the 
Estates Land Act, was the defendant in 
two Small Cause Suits brought by two 
raiyats within his estate for recovery with 
interest of certain sums of money paid 
by them under protest to the Collector 
about nine months before the institu¬ 
tion of the suits under S. 131 of the Act 
to sob aside sales under the Act of 
their respective holdings for alleged 
arroars of rent due by them. Two objec¬ 
tions were taken by. the defendant- 
petitioner: (1) that the civil Court had 
no jurisdiction to entertain the suits by 


reason of Ss. 189 and 213, Estates Land 
Act, and (2) that in any case the Small 
Cause Court has no jurisdiction as the 
suits were excluded by item 35 (j), 
Sch. 2. Provincial Small Cause Courts 
Act. These objections were overruled 
by the Small Cause Court. The first 
point in these petitions is whether that 
view is correct. The petitioner also 
complains that after hearing the pleaders 
on the objection as to jurisdiction the 
Court gave final judgment for plaintiff 
without going into the merits and giving 
him (petitioner) an opportunity of show¬ 
ing that the arrears for which the sales 
were held were legally due as pattas and 
muchilikas had been previov3ly ox- 
changed and that the view of the lower 
Court that the question was res judicata 
by reason of the decision ' of the Dis¬ 
trict Judge in two suits between the 
parties is wrong as Second Appeals 
Nos. 250 and 251 of 1929, had been filed 
in this Court against those decisions on 
16th December 1928 before the decision 
of the lowor Court. Those second ap¬ 
peals are still pending and in any view 
of the case, the cases will havo to go 
back for trial on the merits. But in 
view of the questions raised as to juris¬ 
diction it is necessary to decide it first. 

Reading Ss. 189 and 213, Estates Land 
Act, together it is clear that if the suits 
can be described as brought by any 
person deeming himself aggrieved by 
any proceedings taken under any colour 
of the Act to seek redress by way of 
suits for damages, they should havo 
been filed before the Collector and no 
civil Court has any jurisdiction in the 
oaso. The District Munsif was of 
opinion that the suits wore nob for 
damages because all that is claimed is 
a refund of the excess rents which plain¬ 
tiffs were compelled to pay to save 
their holding. As to the claim for in¬ 
terest he says that it can hardly bo said 
to be one for damages for proceedings 
takon under colour of the Act. I 
suppose he meant that the interest arose 
not out of anything done under colour 
of tho Act but out of unlawful deten¬ 
tion by the defendant of tho money 
unlawfully collected under colour of tho 
Act. If so, it is a distinction without 
a difference. It cannot be that if the 
money was collected under colour of 
the Act, a suit for its rocovery with the 
interest lost during its wrongful doten- 
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tion which is the natural consequence 
of such detention is not for redress for 
something done under colour of the Act. 
The real and the only question is 
whether a suit for refund of money 
wrongfully collected a3 arrears of rent 
under colour of the Act is a suit for 
damages within the meaning of the 
section. 

In my opinion it is. Arguments drawn 
from the old English forms of action 
and pleading are not in my opinion of 
much use to interpret the meaning of 
the expression “suit for damages” in 
this section. Forms of action are un¬ 
known in Indian practice. I therefore 
do not propose to examine whether these 
were cases in which the plaintiff might 
have waived the tort. Nor do I think 
that the respondents can get any 
support from the decision of the Privy 
Council in Kanhaya Lai v. National 
Bank of India Ltd. (l), for the distinc¬ 
tion sought to be made between a suit 
for the recovery of the actual sum ex¬ 
torted by illegal process and a suit for 
damages for a larger or smaller amount. 
In my opinion it is not the amount that 
matters, whether it be the same as, or 
more or less than the amount extorted, 
but the nature of the claim. Where 
money is by abuse of the process pro¬ 
vided by the Estates Land Act unlaw¬ 
fully collected as rent by a landlord 
from a tenant a suit by the latter for 
its recovery whether it be called one 
for money had and received, or one for 
compensation or one to enforce the 
obligation declared by S. 72, Contract 
Act, is in my opinion one for damages 
under S. 213. This view is all but 
concluded by the observation of the 
Judges in The Rajah of Vizianagaram v. 
Narasimha Raju (2). That was a suit by 
the plaintiff, a stranger, whose lands were 
put up for sale by the landholder, for 
arrears of rent due by a tenant on the 
footing that the lands were included in 
the holding. The plaintiff preferred a 
claim which was dismissed. Then he 
paid the alleged arrears under protest 
under S. 122 of the Act and brought a 
suit in a civil Court for its recovery. 
The Judges differed on the question 
whether the plaintiff being a stranger 
and not the tenant was bound under 

(1) [1913] 40 Cal. 598=40 I. aTTg=18 I. C. 

949 (P. O.). 

(2) [1916] 84 I. 0. 480. 


S. 213 to bring the suit before tho 
Collector. But they agreed that if the 
plaintiff were the tenant the claim was 
such that he would be bound to sue 
before the Collector. Seshagiri Iyer, J., 
observed : 

“next coming to S. 213, I agree with Mr. Sarnia 
that that section applies only where the relation¬ 
ship cf landlord and tenant subsists, and where 
the landlord has used the remedies given by the 
Act wrongfully.” 

He then went on to distinguish the 
case before him on the ground that the 

plaintiff was a stranger and continued : 

‘‘I take the scope of S. 213 to be to give a 
speedy remedy as between landlord and tenant 
in matters in regard to which the landlord, 
while purporting to invoke the aid of the Act 
has failed to comply with the provisions en¬ 
acted therefor. The object is to give a sum¬ 
mary remedy to those against whom irregula¬ 
rities in procedure have been committed.” 

Bakewell, J., was equally clear: 

“Clearly respondent l’s remedy was under 
S. 72, Contract Act, for repayment of money paid 
under coercion as against respondent 1 and his 
suit would be one for damages. Under the 
English Common law an action on the caso 
would lie under these circumstances upon an 
implied assumpsit and the measure of damages 
would be the amouut paid by the plaintiff.” 

In the view Seshagiri Iyer, J., took of 
the rights of the plaintiff in that suit his 
remarks about suits by tenants were no 
doubt obiter. But they show that both 
he and Bakewell, J., entertained no 
doubt that case3 like the present fall 
within S. 213. Reference may also use¬ 
fully be made as to the scope and object 
of S. 213, to the remarks in Narayana- 
swami v. Venkataramana (3), at pp. 248 
and 250 that Cl. 2 of that section saves 
the oivil Courts’ jurisdiction only where 
the suit is not brought for the relief of 
pecuniary damages but for other remedies 
(e. g., injunction, declaration or posses- 
sion), if any, open to the plaintiff under 

the ordinary law. I therefore think that 
the lower Court as a civil Court had no 
jurisdiction to entertain these suits, lne 
reason why the plaintiffs resorted to the 
civil Court is probably that they for 
some reason had exceeded the period of 
three months allowed under item 21, 
Part A, of the Schedule of the Estates 
Land Act to institute the suits before 
the Collector. 

In the view above taken it is not neces¬ 
sary to go into the question whether, if 
the jurisdiction of the civil Court was not 
barred the suits were cognizable by a 

Small Cause Court. _ 

(8) [1916] 39 Mad. 239=31 I. C. 326 (F.BJ. 
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In tho result the decrees of the lower 
Court are set aside and the plaints will 
be returned to the plaintiffs to be pre¬ 
sented to the proper Court. The respec¬ 
tive plaintiffs in both suits must pay the 
costs of the defendant (petitioner) here 
and in the lower Court. 

P.R.S./k.N. Revision allowed. 

A. I. R. 1931 Madras 745 

Reilly and Anantakrishna 
Ayyar, JJ. 

P. Alagirisubba Naik and others — 
Appellants. 

v. 

Official Receiver of Tinnevelhj and 
others —Respondents. 

Letters Patent Appeal No. 114 of 1929, 
Decided on 8th January 1931, against 
decision of Curgenven, J., D/- 9th Octo¬ 
ber 1929. 

# (a) Provincial Insolvency Act (1920), 
Ss. 4, 53 and 75 — Proceedings under S. 53 
are not covered by S. 4. 

Tho legislature did not intend S. 4 to em¬ 
brace proceedings under S. 53 and the words 
“subject to the provisions of this Act” in S. 4 
mean “excluding questions otherwise provided 
for by the provisions of this Act.” [P 747 C 1] 

Before one seeks to apply S. 4 to any oaso, 
one should bo sitisfied that tho case is not 
provided for elsewhero by the Act. S. 53 pro¬ 
vides for a particular class of cases mentioned 
in tho section. Therefore prima facie, S. 4 
should bo taken to have no application to cases 
coming under S. 53 of the Act : A. I. It. 1927 
Cal. 474 ; A. I. R. 1929 All. 105 and A. I. 11. 
1928 Mad. 531, Ref. [P 749 C 2] 

The intention of tho legislature in enacting 
S. 4 does not seem to have been to affect tho 
specific provisions contained in tho other por¬ 
tions of the Act, but only to provide for other 
matters arising in insolvency not specifically 
provided for olsewhoro in tho Act. In this view 
it is easy to understand why a right of second 
appeal is given against decisions passed under 
S. 4, for, if tho Court, in its discretion, referred 
the parties to litigate in the ordinary Courts in 
the usual way, then a right of second appeal 
would exist in respect of decisions rclatiug to 
title or priority passed by tho ordinary Courts ; 
and the legislature did not think it right to 
take away such right of second appeal simply 
because the insolvency Court resolved in tho 
circumstances to adjudicate upon such matters 

itself. [P 750 c 1] 

(b) Provincial Insolvency Act (1920), S. 53 

No second appeal lies. 

No second appeal lies from a decision passed 
under S. 58, Provincial Insolvency Act. 

[P 751 C 2] 

T. L. Venkatarama Ayyar —for Appel¬ 
lants. 

T. M. Krishnaswami Aiyar and V. 
K. Mahadevan Sastri —for Respondents. 

Reilly, J . I have had the advantage 
of reading the judgment which my 


learned brother is about to deliver, and 
1 entirely agree with his conclusions. 

I find myself in some embarrassment 
in dealing with this appeal. It is an ap¬ 
peal under tho Letters Patent against 
Curgenven J.’s dismissal of a second ap¬ 
peal against an order made by a District 
Munsif annulling a sale under S. 53, 
Provincial Insolvency Act. The learned 
Judge held clearly that no second appeal 
lay in 9uch a case. It is true that ho 
used the words : 

“I am inclined to think that tho decision of 
tho District Court is final.” 

But in spite of that language he ap¬ 
pears to have thought the answer to the 
question so clear that he did not think it 
necessary to discuss it, and ho went on 
to deal with the case in revision, to 
which different considerations would ap¬ 
ply, and eventually dismissed the revi¬ 
sion petition filed by the appellants with 
their appeal before him. Nevertheless ho 
afterwards granted leave to them to ap¬ 
peal under the Letters Patent against 
his dismissal of their second appeal. We 
are therefore left in tho curious position 
of hearing an appeal against the learned 
Judge’s decision that no second appeal 
lay without the benefit of knowing his 
reasons for that decision, but with the 
knowledge that at one stage he thought 
the answer to the question so obvious 
that no discussion was necessary and 
that at another he thought it so doubtful 
that he granted leave for further appeal. 
With the greatest respect I venture to 
express the opinion that, when leave to 
appeal against a second appellate deci¬ 
sion is granted, we should always be 
placed in possession of the reasons which 
led to the decision. 

However the question whether a 
second appeal lies in this case has been 
argued at length before us, and in the 
circumstances wo must deal with it as a 
new question. This case was instituted 
as one under S. 53, Provincial Insolvency 
Act, and was disposed of by annulment 
of the sale concerned in a manner possi¬ 
ble only under that provision. That 
being so, it is admitted that the Act 
precludes a second appeal unless a pro¬ 
ceeding under S. 53 is also a proceeding 
under S. 4 of the Act. Mr. Venkatarama 
Ayyar for the appellants contends that 
every proceeding under S. 53 involves & 
question of title, that S. 4 embraces all 
decisions on questions of title and that 
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S. <5 allows an appeal on law from every 
decision of a District Court on appeal 
from a Court subordinate to it made 
under S. 4. S. 4 gives an insolvency 
Court power, subject to the provisions of 
tho Act : 

to decide all questions whether of title or 
priority or of any nature whatsover.” 

Mr. Venkatarama Ayyar, in order to 
minimize his difficulties, wishes to inter- 
pret the words “ or of any nature what¬ 
soever ” as covering only questions 
ejusdem generis as title or priority. 
But that is not possible. The words 

whether of title or priority or of any 
nature whatsoever ” and especially the 
words “ of any nature watsoever ” are 
plainly and in themselves incompatible 
with the ejusdem generis rule of inter¬ 
pretation and I have no doubt were de¬ 
liberately chosen to avoid any possi¬ 
bility of that rule being applied to them. 
We must take it therefore that S. 4 (l) 
gives the Court power subject to the 
provisions of the Act to decide all ques¬ 
tions: 

“ which may arise in any case of insolvency 
coming within the cognizance of th3 Court or 
which the Court may deem it expedient or 
necessary to decide for the purpose of doing 
complete justice or making a complete distri¬ 
bution of property in any such case.” 

That is a very wide provision, and ob¬ 
viously questions under S. 53 of the Act 
will come within S. 4 unless they are 
excluded by the words: “ subject to the 
provisions of this Act.” The question be¬ 
fore us appears to me to turn upon the 
interpretation of those words. If I may 
say so, they do nob appear to me to be 
very happy words, because they are cap¬ 
able of at least two interpretations. 
They may mean: 

“ subject to the provisions of this Act in re¬ 
gard to rules of law, procedure and evidence,” 

in which case proceedings under S. 53 
would be proceedings under S. 4, ‘or 
they may mean: 

” excluding questions otherwise provided, for 
by the provisions of this Act,” 

in which case proceedings under S. 53 
would be excluded from proceedings 
under S. 4. An examination of certain 
provisions of the Act will, I think, show 
ns what moaning was attached by the 
legislature to the words ' subject to 
the provisions of this Act ” in S. 4. 

Firstly, S. 4 (3) of the Act provides 
that the Court need not decide every 
question within S. 4 (l) which may 
arise in an insolvency case before it hut 


may decline to go into such a ques¬ 
tion and yet may sell the debtor’s in¬ 
terest in the property concerned, if 
there is reason to believe that he has any 
saleable interest. If proceedings under 
S. 53 are included in’proceedings under 
S. 4. the Court under that provision may 
decline to go into an application under 
S. 53. Could such a refusal to exercise 
jurisdiction under S. 53 have possibly 
been intended? A transfer covered by 
S. 53 is voidable against the receiver, 
and surely the question whether atransfer 
comes within the section is not one which 
the Court could decline to decide. That 
seotion moreover was in existence in 
the Provincial Insolvency Act, 1907, in 
which there was do such provision as 
those contained in S. 4 of the present 
Act. When the law had already given 
the receiver the right to avoid such a 
transfer, could the new Act hy a side 
wind and without the most explicit 
language have given the Court the right 
to decline to decide whether a transfer 
was of the nature covered by the sec¬ 
tion ? If the Court could decline to 
decide an application under S. 53 of the 
Act and send the receiver elsewhere for 
his remedy, he would be met by a dif¬ 
ferent rule of evidence and some trans¬ 
fers which he could attack under S. 53 
would be unassailable elsewhere. The 
right of the receiver to obtain a decision 
under S. 53—and I do not doubt that by 
that section and the corresponding sec¬ 
tion in the Act of 1907 it was always 
intended that he should have that right 
in order to bo able to dispose of what 
is really the debtor's property to the 
due advantage of the creditors - is incom¬ 
patible with the Court’s right to decline 
to go into questions under S. 4, unless 
proceedings under S. 53 are excluded 
from proceedings under S. 4. 

Secondly, it is not disputed that a 
decision of a Subordinate Judge or a 
District Munsif under S. 53 or any other 
seotion of the Act except S. 4 is subject 
to appeal to the District Judge, whose 
decision is final under S. 75 subject to 
the High Court’s power of revision and 
to Prov. 2, S. 75 (1) (newly added in'the 
present Act.) Under that proviso there 
is a second appeal on law from 
‘ 4 a decision of the District Court on appeal from 
a decision of a Subordinate Court under S. 4.” 

What can be the meaning of intro¬ 
ducing those words “ under S. 4 ” if 


1931 Alagirisueba v. Offl. Receiver (Anantakrishna Ayyar, J.) Madras 747 


S. 4 is all embracing and covers all ques¬ 
tions arising under the Act? The only 
explanation which can be suggested for 
the appellants is that the legislature has 
done its work when deliberately intro¬ 
ducing this now proviso in a stupid, 
careless, misleading way—an explanation 
which we cannot entertain for a moment 
while any other explanation is avail¬ 
able. S. 75 (1), as it now stands, pro¬ 
viding that there shall be no second 
appeal generally, but that? thoro shall 
bo a second appeal on law under S. 4, 
is to my mind a conclusive indication 
that S. 4 is not all-embracing. 

Thirdly, Sch. 1 of the Act gives a list 
of classes of cases in which there is an 
appeal under S. 75 (2) from original do- 
cisions'of a District Court. That list 
first mentions decisions under S. 4 and 
then sets out a number of other classes 
of cases, including as a separate class 
orders annulling a voluntary transfer 
under S. 53. If S. 4 embraces all 
classes of question, then everything 
after the first entry in that schedule is 
stupid surplusage. It is certainly not per¬ 
missible for the appellants to accuse the 
legislature of wholesale carelessness 
and stupidity in framing the schedule, 
as thoy have to do in order to maintain 
the position that S. 4 is all-embracing. 
Even Mr. Venkatarama Ayyar’s modified 
suggestion which, as I have said, must 
bo rejected that S. 4 includes all ques¬ 
tions of title, priority and others ejus- 
dem generis cannot be reconciled with 
the entry in Sch. 1,*first of decisions 
under S. 4 and later of orders annulling 
transfers under S. 53. 

The throe provisions which I have 
mentioned are, I think, enough to show 
that the legislature did not intend S. 4 
to embrace proceedings under S. 53 
•and that the words : 

“subject to tho provisions of this Act in 
S. 4 mean excluding questions otherwise pro¬ 
vided for by the provisions of this Act.” 

This interpretation I may add is in 
accordance with the history of S. 4 which 
was first introduced in tho Provincial 
Insolvency Act of 1020. The previous 
Act provided for proceedings such as now 
come under S. 53 of tho present Act and 
for other particular classes of proceed¬ 
ings. But a doubt was felt whether the 
Court could decide other questions aris- 
ng in insolvency cases but not speci¬ 
ally provided for, and that doubt led 


to conflicting decisions. In those cir¬ 
cumstances S. 4 was newly introduced 
in tho present Act, and from those cir¬ 
cumstances it could reasonably be in¬ 
ferred even if an examination of the 
provisions of the Act did not make that 
unnecessary that it was intended, not to 
affect, override or embrace existing pro¬ 
visions, but to fill what some Courts lmd 
felt to be a gap in insolvency jurisdic¬ 
tion. If the new section had been in¬ 
troduced towards the end of the Act in¬ 
stead of near the beginning, its introduc¬ 
tion, as supplementary to and not in¬ 
cluding the other provisions of the Act, 
would I think have been recognized at 
once. 

In my opinion the annulment of tho 
sale in this case was not made under 
S. 4 of tho Act, and no second appeal 
lay in respect of it. The dismissal of 
tho second appeal by the learned Judge 
was therefore right, and this Letters 
Patent appeal should be dismissed with 
costs. 

Anantakrishna Ayyar, J. — Peth- 
appa Naik filed a petition on 5th Oc¬ 
tober 1920 (L P. No. 8 of 1920) on the 
file of the District Munsif’s Court of 
Tuticorin to have himself adjudicated an 
insolvent, and he was accordingly ad¬ 
judicated an insolvent by order dated 
2Gth February 1921. On 2nd October 
1919, Pethappa Naik had executed a 
sale dead (Ex. 1) in favour of Alagiri 
Subba Naik and five others for Rupees 
12,500 in respect of his immovable pro¬ 
perties. . On 28th November 1924, an 
application was filed in tho Court of tho 
District Munsit of Tuticorin under S. 53, 
Provincial Insolvency Act (5 of 1920)! 
to have tho sale deed annulled by tho 
Court. The vendees under tho sale deed 
opposed the application; but the District 
Munsif allowed tho application and an¬ 
nulled tho sale, an! directed the Official 
Receiver to sell the properties for the 
benefit of the creditors. The oivil mis¬ 
cellaneous appeal preferred by Alagiri- 
subba Naik and five others to the Dis¬ 
trict Court, Tinnovelly, having been dis¬ 
missed, thoy preferred a civil miscellane¬ 
ous second appeal No. 104 of 1928 to tho 
High Court. They also filed a civil revi¬ 
sion petition in tho alternative to tho 
High Court, Civil Revision Petition No. 
1013 of 1928 against tho same order 
passed by the District Court. Both the 
civil misoollanoous second appeal and 
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the civil revision petition came on for 
hearing before Curgenven, J. A prelimi¬ 
nary objection having been taken that 
no second appeal lay to the High Court 
against the order passed by the District 
Munsif under S. 53, Provincial Insolvency 
Act, the learned Judge disposed of the 
objection as follows : 

‘This civil miscellaneous second appoil and 
civil revision petition arise out of proceedings 
taken under S. 53, Provincial Insolvency Act, 
to annul a transfer of property by the insolvent 
in I. P. No. 8 of 1920 on the file of the District 
Munsif of Tuticorin. The alternative method 
of approach has been adopted because the ap¬ 
pellant petitioner has doubt whether a second 
appeal lies. It can only lie if the original pro¬ 
ceedings be held to have been taken under 
S. 4 of the Act. But that is a general provi¬ 
sion, and I am inclined to think that a case 
disposed of under S. 53 is a decision such as is 
contemplated in S. 75 (1), and accordingly, 
that subject to the first proviso of that section 
which in wide terms allows of revision, the 
decision of the District Court is final. I shall 
accordingly entertain the matter as a civil 
revision petition.” 

The learned Judge then went into the 
merits of the civil revision petition and 
finally dismissed the same. He dismissed 
Civil miscellaneous second appeal No. 104 
of 1928, with costs, and civil revision 
Petition No. 1013 of 1928 without costs. 
Leave to appeal however was granted in 
Civil Miscellaneous Second Appeal No. 
104 of 1928. The vendees under Ex. 1 
Alagirisubba Naik and others, have ac¬ 
cordingly preferred Letters Patent Ap¬ 
peal No. 114 of 29 against the decision 
of the learned Judge in Civil Miscellane¬ 
ous Second Appeal No. 104 of 28. Of 
course no appeal lies against the order 
passed by the learned Judge in the civil 
revision petition. When this appeal was 
opened by the learned advocate for the 
appellant, Mr. T. M. Krishnaswamy 
Ayyar, the learned advocate, who ap¬ 
peared for the respondent, raised a pre¬ 
liminary objection to the hearing of the 
Letters Patent appeal on the ground that 
no second appeal lay to the High Court 
against an order passed underfS. 53, 
Provincial Insolvency Act, and that the 
learned Judge himself, who heard the 
civil miscellaneous second appeal held 
that no such appeal lay. Though 
leave to appeal has been granted by 
the learned Judge under S. 15 of the 
Latters Patent, yet if no seoond appeal 
lay to the High Court, no Letters Patent 
appeal could lie either, in the circum¬ 
stances. He drew our attention to a 


decision of the Lahore High Court, 
Ilahi J an v Iiari Kishen Das (l) and he 
also relied on Sambamurti Ayyar v. 
Bamkrishna Ayyar (2). 

The learned advocate for the appel¬ 
lant argued that the application filed in 
the District Munsif’s Court should be 
taken to have been filed really under 
S. 4, Provincial Insolvency Act, though 
the application mentions S. 53 as the 
provision of law. under which it was 
made. He aTgued that, having regard 
to the allegations in the application, it 
must be taken to come substantially un¬ 
der S. 4 of the Act and not under S. 53; 
he further argued that even if the ap¬ 
plication be taken, to come properly 
under S. 53, yet having regard to the 
very wide wording of S. 4. inasmuch as 
the District Munsif decided questions re¬ 
lating to the title of the appellants to 
the properties covered by the sale deed 
(Ex. 1), a second appeal lies to the High 
Court under proviso 2 to S. 75 of the 
Act, which enacts that; 

"any such person aggrieved by a decision of the 
District Court on appeal from a decision of a 
subordinate Court under S. 4 may appeal to the 
High Court on anv of the grounds mentioned in 
sub-S. 1, S. 100,'Civil P. C., 1908.” 

He relied on K% Parambath Parachan 
v. Pothcn Kattiali (3)and Sheolal v. Gir- 
dliarilal (i). 

I am clearly of the opinion that the 
application made to the District Munsif 
was under S. 53 of the Act that it was 
so treated imboth the lower Courts and 
that we must dispose of the matter be¬ 
fore us on the footing that the proceed¬ 
ings were taken under S. 53 of the Act. 
The allegations necessary to be made in 
an application under S. 53 have been made 
in the application in question. The sale 
impugned took place within the two 
years mentioned in this section, and the 
pra yer in the application is in the term3 
of S. 53. We find that an appeal is pro¬ 
vided for by S. 75 read with Sch. 1 
against the order of the District Munsif 
annulling the sale under S. 53. No fur¬ 
ther second appeal to the High Court is 
provided for specifically in such a case. 

S. 75 (1) on the other hand, provides 
that: 

"a person aggrieved by a decision come to or 
an order made in the exercise of insolvency 

(1) [1921] 67 I. C. 8S7. 

(2) A. I. R. 1929 Mad. 43=114 I. C. 847=52 

Mad. 337. 

(3) A. I. R. 192G Mad. 123=91 I. C. 144. 

(4) A. I. R. 1924 Nag. 361=78 I. C. 140. 
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jurisdiction by a Court subordinate to the Dis¬ 
trict Court may appeal to the District Court and 
the order of the District Court, upon such ap¬ 
peal shall be final." 

There are two provisos added to the 
section. Tinder the first proviso: 

"Tho High Court for tbo purpose of satis¬ 
fying itself that an order made in any appeal 
decided by the District Court was acccrdiDg 
to tho law may call for the case and piss such 
order with respect thereto, as it thinks fit.” 

This does not give a right cf appeal 
but provides for the exercise of powers 
of revision by tho High Court in respect 
of such orders passed on appeal by the 
District Court. Reliance however was 
placed on the seoond proviso which 
enacts that: 

“Any such person aggrieved by a decision of 
the District Court on appeal from a decision of 
a Subordinate Court under S. 4 may appeal to 
tho High Court on any of the grounds men¬ 
tioned in sub-S. (I), S. 10.4, Civil P. G .” 

The question then is whether the deci¬ 
sion passed by the District Munsif in 
the present case could be said to he a 
decision passed under S. 4 of the Act; if 
it is a decision under S. 4, then a second 
appeal lies to the High Court, if not no 
second appeal lies. 

Thera was no provision in the Insol¬ 
vency Act of 1907 similar to or corres¬ 
ponding with S. 4 of the Aot of 1920. 
Under the Act of 1907, decisions passed 
under S. 36 (which corresponds to S. 53 
of tho Act of 1920) were open to one ap¬ 
peal only; there was no provision for 
second appeals to the High Court. Un¬ 
der tho Act of 1920, an appeal to the 
High Court from a decision passed under 
S. 53 annulling a voluntary transfer is 
providod for by Sch. 1. The same sche¬ 
dule also provides for such appeals from 

“decisions of questions of title otc. arising in 
Insolvency under S. 4." 

If decisions under S. 4 include decisions 
under S. 53 it is difficult to understand 
why separate provisions for appeal to the 
High Court have been made by Sch. 1. 
Further according to the contention of 
the appellant all decisions of questions 
of title under S. 4 are appealable to the 
High Court; whereas Sch. 1 gives such a 
right of appeal only against orders an¬ 
nulling voluntary transfers—not against 
orders declining to annul such transfers. 
The provisions of Soh. 1 relating to Ss. 
4 and 53 are thus inconsistent with each 
other if the contention of the appellant 
be upheld. Finally, if S. 4 covered the 
whole field of disputes arising under the 


Insolvency Act, then one is unable to 
understand why after ‘providing for an 
appeal to the High Court from decisions 
of title, property, etc., arising in in- 
solvency under S. 4, the legislature 
thought it necessary to provide separately 
for similar appeal from orders passed 
under the various other sections, viz., 
Bs. 25, 26, 27, 33, 35, 37, 41, 50, 53 and 
51, mentioned in '•Sch. 1. The learned 
advocate for the appellant however 
argued that the scope of S. 4 was limi¬ 
ted to decisions of questions of “title or 
priority or other questions ” “ ejusdetn 
generis,” and that S. 4 had not any 
wider scope ; but the wordings of the 
section are : 

“Tho Court shill have full power to decide all 
questions whether of title or priority or of any 
nature whatsoever which may arise in any c.iso 
of insolvenev." 

The words “of any nature whatso¬ 
ever” could not be taken as only limit¬ 
ing the operation of the section under 
the principle of ejusdem generis. The 
expression “all questions of any nature 
whatsoever” is too comprehensive to be 
limited in tho way contended for by the 
learned advocate for the appellants. 

Further, tho section begins with the 
words ‘.‘subject to tho provisions of this 
Act.” Beforo therefore we seek to ap¬ 
ply S. 4 to any case, we should be satis¬ 
fied that the case is not provided for 
elsewhere by the Act. Turning to S. 53: 
we find that it provides for a particular 
class of cases mentioned in the section. 
Therefore prima faoie S. 4 should be 
taken to have no application to cases 
coming under S. 53.of the Act. As re¬ 
marked by the learned Judges of the 
Calcutta High Court in Fool Kumari 
Da si v. Khirod Chandra Das Gupta (5) 
at p. 505 (of 31 C. W. N.)\ 

“As his been explained in Mahomed Ilahibul- 
lah v. Mushulaq Husain (6) S. 53, Prov. Ins. Act 
is in one sense wider in its scopo than S. 53, 
T. P. Act, because under this section all that is 
necessary to show is that tho transfer was 
made within two years of tho adjudication un¬ 
less it is a transfer made before or in considera¬ 
tion of marriage ; and further that under this 
section it is not necessary to show that tho 
transfer was made with intent to delay or do- 
foit a creditor." 

In the case reported in Anwar Khan v. 
Muhammad Khan (7) the majority of tho 
learned Judges were of opinion that 

(o) A.I.R. 1027 Cal. 474=102 l.cTTl^ 

(G (10174 39 All. 95=37 I.C. GS4. 

(7 A.I.R. 1929 All. 105 = 113 I.C. 819=51 All 
550 (F.B.). ‘ * 



750 Madras Alagirisubba v. Offl. Receiver (Anantakrishna Ayyar, J.) 1931 


provisions relating to appeal contained 
in the other portions of the Insolvency 
Act wore not in any way affected by the 
provisions of S. -1, but were saved by the 
words subject to the provisions of this 
Act” occurring in S. 4. It is difficult to 
imagine that the legislature having spe¬ 
cifically provided for particular matters 
and regulated rights of appeal with re¬ 
ference to the same, intended to have 
the said specific provisions affected and 
substantially modified by a general pro¬ 
vision like that contained in S. 4, more 
especially when the legislature has taken 
care to add tlie words "subject to the 
provisions of this Act” to that section. 
This is in accordance with the view ad¬ 
opted by this Court in Vcnkcitram v. 
ChoJckier (8). 

Section 4 is a re-enactment of S. 7, 
Presidency Towns Insolvency Act and 
S. 105, English Bankruptcy Act, 1914, 
with some modifications. There was a 
difference of opinion among the Courts 
in India whether the Court exercising in¬ 
solvency jurisdiction has got power to 
decide upon questions of title, priority, 
etc., which may arise.in the course of the 
administration of the estate, in circums¬ 
tances which could not be brought un¬ 
der Ss. 3G and 37 of the old Act (corres¬ 
ponding to Ss. 53 and 54 of the Act of 
1920). Evidently the legislature in en¬ 
acting S. 4 of the present Act gave the 
Courts exercising insolvency jurisdiction 
a discretion to exercise powers in such 
matters if they thought fit to do so, while 
allowing them at the same time a dis¬ 
cretion to direct that such matters should 
bo adjudicated by the ordinary Courts 
in the ordinary way. The intention 
does not seem to have been to affect 
the specific provisions contained in 
the other portions of the Act, but only 
to provide for other matters arising in 
insolvency not specifically provided for 
elsewhere in the Act. In this view it is 
easy to understand why a right of second 
appeal is given against decisions passed 
iunder S. 4 ; for, if the Court, in its dis¬ 
cretion, referred the parties to litigate in 
the ordinary Courts in the usual way, 
then a right of second appeal would exist 
in respect of decisions relating to title or 
priority passed by the ordinary Courts; 
and the legislature did not think it right 
to take away such right of second ap¬ 
is) A.l.R. 1928 Mad. 531=109 1.0. 516=61 
Mad. 507. 


peal simply because the insolvency Court 
resolved in the circumstances to adjudi¬ 
cate upon such matters itself. I am un¬ 
able to agree with the contention of the 
learned advocate for the appellant that 
S. 53 only provides for a special rule of 
evidence, since it is difficult in that view 
to understand why a right of appeal 
should be specifically provided for against 
decisions passed under that section. 
Further, I have remarked already about 
the wider scope of the provisions con¬ 
tained in S. 53, Provincial Insolvency 
Act. 

The reasoning of the learned Judges in 
Sambamurti Aiyar v. Bamkrishna Aiyar 
(2), is in favour of the view I am inclined 
to adopt. At p. 339 (of 52 Mad.) the 
learned Judges remarked as follows : 

“This order is one made under Sell. 1, and 
quite obviously on the terms of this section 
there is no second appeal in the matter. It has 
been sought however to argue from the second 
proviso to S. 75, that the order can be taken to 
be one under S. 4 of the Act and a second ap¬ 
peal lies against any order passed under S. 4 on 
a question of law. To say that this order is 
passed under S. 4 amounts to saying that 
every order under the Act can be brought un¬ 
der S. 4 and that therefore a second appeal lies 
on a question of law against every order passed 
under the Act. This is to render the schedule 
and the plain proviso of S. 75 (2) meaningless. 

A sort of analogy was sought to bo drawn from 
the Civil Procedure Code, but that does not in 
our opinion apply. There is nothing in the de¬ 
cisions quoted in that analogy which renders 
one part of that Act inconsistent with another 
whereas the effect here is to wipe out a definite 
proviso as to appeal. It is a settled principle of 
construction that an Act must be construed if 
possible consistently with itself. We therefore 
find against the contention.” 

We have not been referred to any 
case where the present question has 
been dismissed by any Court. 

The decision in Seth Sheolal v. Gif - 
dharilal (4) does not contain any discus¬ 
sion or reasoning—the learned Judge 
simply follows a prior unreported rul¬ 
ing of that Court. The remarks in 
Parampath Perachan v. Kuttiali (3) are 
obiter, fand the question is not dis¬ 
cussed in that case. Further, the ques¬ 
tion there was not with reference to 
S. 53 of the present Act. In Ilahijan 
v. Mari Kishen Das (l) this point is de¬ 
cided in favour of the respondents’ con¬ 
tention but here again there is no dis¬ 
cussion of the question and the decision 
is largely based on the admission of 
counsel. 


1931 


Notoboro V. Dasari Khambayya (Ramesam, J.) Madras 751 


The Insolvency Act (both of 1907 and 
1920, provides for appeals in a manner 
different from that provided for by the 
Madras Civil Courts Act. From the 
decisions passed by a Subordinate Judge 
exercising insolvency jurisdiction an 
appeal lies to the District Court though 
the value of the property affected might 
be more than Rs. 5,000. Thi 3 is now 
clear under the decisions and in fact 
was not disputed before us. No right 
of second appeal was given by the Act 
of 1907 against decisions passed under 
S. 53 of the Act, and if the legislature 
wanted to provide for second appeals 
in such cases, one should have expected 
it to do so in a clearer manner. No 
doubt having regard to the nature of 
questions that arise for decision for 
example under Ss. 53 and 5-1 of the 
Insolvency Act it is probably advisable 
that a right of second appeal to the 
High Court should be provided for 
against orders passed under Ss. 53 and 
51 of the Act; transactions affecting pro¬ 
perties of the value of several thou¬ 
sands of rupees could be set aside or 
upheld under those sections and it 
would seem to be a matter for consi¬ 
deration whether second appeals from 
such decisions should not bo provided 
for. At present there is only the 
remedy by way of filing a revision peti¬ 
tion to the High Court on a question 
of law under S. 75 (l), Proviso 1 in 
such cases but no right of second ap¬ 
peal. Of course there is substantial 
differences between revision and second 


appeal. But that is a matter for the 
legislature to resolve upon and not for 
the Courts as the statute now stands. 

The appellant relied on Shikri Pra¬ 
sad v. Aziz-Ali (9) Hut I may remark 
that the question in Shikri Prasad v. 
Aziz AH (9) related to a right of first ap¬ 
peal and not to a right of second ap- 
P e r al * 7 ThQ ca *se in Fool Knmari Dasi v. 
Khirod Chandra Das Gupta (5) related to 
an application filed by a person claiming 
certain properties as her own and ob¬ 
jecting to the sale of the said properties 
advertised by the receiver such a case 
would not come under S. 53 of the Act 
but would come under S. 4. 

A very recent decision by one learned 
Judge of the Lahore High Court Budha 
Mai v. Official Deceiver, A. I. R, 193Q 


(0) A. I. R. 1922 All. 19G=G3 I, • C. G01=4 
All. 71. 


Lah. 122, supports the view I am in 
dined to take. 

As I construe Ss. 4 and 75 and Sch. 1, 
Provincial Insolvency Act, I am of 
opinion that no second appeal lies from 
a decision passed under S. 53, Provincial 
Insolvency Act. I accordingly uphold 
the preliminary objection, and dismiss 
the Letters Patent ajipeal with costs. 
P.R.S./k.n. Appeal dismissed. 

* A I. R. 1931 Madras 751 

Ramesam, J. 

Notoboro Chowdari Maliapatro — De¬ 
fendant-Appellant. 

v. 

Dasari Khambayya Dora —Plaintiff — 

Respondent. 

Second Appeal No. 1216 of 1929, De¬ 
cided on 9th April 1931, against decree 

of Dist. Judge, Ganjam, D/- 17th April 
192S. 

# (a) Registration Act (1908), S. 17 — 
Document varying terms of tenancy perma¬ 
nently requires registration—Evidence Act 
(1872>, S. 92 (4). 

An agreement permanently varying the terms 
of a tenancy to the benefit of the tenant is 
really a new leiso on more favourable terms, 
and if under the Registration Act, a lease for 
more than five years -or for more than Rs. 50 
requires registration, a document giving a new 
lease permanently at a more favourable rate 
certainly requires registration. The mere fact 
that it is a fresh lease does not make it the 
less a lease. If a leaso itself requires registra¬ 
tion, a document varying its terms for all time 
also requires registration under Proviso 4 to 
S. 92, Evidence Act. Therefore though a docu¬ 
ment merely varies the terms of a tenancy, it 
cannot bo said that it does not require regis¬ 
tration : (Case law discussed). [P 752 G°l 

(b) Civil P. C. ( 1908), S. 100 — Finding of 
fact—Second appeal. 

The High Court cannot in second appeal 
interfere with a finding of fact arrived at bv 
the lower Court. [p 752 c 1 ] 

C. S. Venkatachariat —for Appellant. 

B. J ayanadha Das—for Respondent. 
Judgment.—This second appeal arises 
out of a suit to recover rent under S. 77, 
Madras Estates Land Act, by a Mustazir 
under the Sonno (Chinna) Khimidi 
Zamindar from a ryot. The plaintiff 
claimed a share of the produce, but the 
defendant contended that he is only 
liable to pay a fixed cash rent. Before 
the Deputy Collector I 10 filed two receipts 
Exs. 1 and 2, one of which refers to a 
patta from tha zamindar. The patta 
itself was not filed before the Deputy 
Collector. He decreed the suit. There 
was an appeal to the District Judge of 
Ganjam. While the appeal was pending 
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a petition was filed for admitting the 
patta which was said to have been 
granted by the zamindar in 1905. The 
District Judge said that it was not 
likely to bo of any use to the defendant 
and dismissed the petition. On second 
appeal to the High Court, S. A. No. 902 
of 1906, the learned Judge observed that 
where the District Court rejects a docu¬ 
ment on a wrong ground the decision of 
the Full Bench in Vr.ith inatlia Pillai v. 
Euppu Thevar (1), does not prevent the 
High Court from interfering and sent 
back the case so that the District Judge 
may consider the application to admit 
the document on its merits. The case 
came on before another District Judge, 
but he refused to admit the patta provi¬ 
sionally marked as Ex. 3 on two grounds: 
(1) that it was not genuine and (2) that 
it required registration. He also ob¬ 
served that if it can be admitted it is 
liable to penalty as it was unstamped. 
The tenant files this second appeal. 

The learned advocate for the appellant 
argued that both the grounds of the 
District Judge are wrong. So far as the 
first ground is concerned, it may be that 
there are points that can be urged either 
way, but I do not see how I can inter¬ 
fere in second appeal. The document 
bears the seal of the Sonnokhimidi za- 
mindar and also the seal of the Tahsil- 
dar of Aska dated June 1921. As the 
suit itself was in 1922, the latter cir¬ 
cumstance does not mean much. The 
ink doos not strike me as very fresh as 
the District Judge observes, but his 
other points remain, namely, that the 
initials of the zamindar are easily cap¬ 
able of imitation. Whatever might be 
my opinion, I do not see how I can 
interfere with the finding of fact. This 
is enough to dispose of the second appeal. 
But as the second point has also been 
argued I wish to express my opinion on 
the matter. 

The learned advocate relied upon the 
decision in Obai Ooundan v. Ramalinga 
Ayyar (2). In that case it was held by 
two learned Judges of this Court that 
Ex. 2 therein did not require registration. 
The document there granted a permanent 
cowle remission of half the assessment 
on the ground that the lands were sandy 
etc. It may bo that the document grant¬ 
ing remission out of rent due on the 

~(lj - [1919] 42 Mad. 737=53 1.0.274 (F.B.). 

(2) [1899] 22 Mad. 217=8 M. L. J. 25G. 


land for a definite number of years may 
be said to have nothing to do with the 
land or the rent fixed on it as it merely 
amounts to a remission of a debt and 
need not be supported by consideration 
and need not necessarily bo regarded as 
creating an interest in land; but a docu¬ 
ment remitting half the rent perma¬ 
nently and not for any definite number of 
years seems to stand on a different foot¬ 
ing. If the promise is to be enforced, 
the tenant is for all time exempt from 
payment of the full rent. Practically 
he gets the loase on payment of half the 
rent. It will not do to say that the rent 
is the old rent and he only gets a remis¬ 
sion of half the amount. Seeing that it 
is permanent, the amount remitted is 
infinite and indefinite. But apart from 
this, if the ground of the judgment is 
that it merely remits a debt one can 
understand it. But the grounds are 
actually expressed thus ; 


“The dooumeut only evidences an agreement 
to vary the terms of tenancy with reference to 
the amount of rent to be paid. As such it can¬ 
not be held to relate to an interest in immov¬ 
able property, and therefore did not require 
registration: Satyesh Chunder Sircar v. Dhun- 
pul Singh (3).” 

It seems to me that an agreement 
permanently varying the terms of a 
tenancy to the benefit of the tenant is 
really a new lease on more favourable 
terms; and if under the Registration 
Act a lease for more than five years or 
for more than Rs.50 requires registration, 
a document giving a new lease perma¬ 
nently at a more favourable rate certainly 
requires registration. The mere fact 
that it is a fresh lease does not make it 
the less a lease. If a lease itself requires 
registration, a document varying i 9 

terms for all time also ™°' stTa ‘- 

tion under Prov. 4, S. 92, Evidence 
Act. Therefore though a document 
merely varies the terms of a tenancy, it 
sannot be said that it does not require 
registration. The authority relied on 
3 till less supports the reasoning of the 
[earned Judges. In Satyesh Chunder 
Sircar v. Dhunpul Singh (3), the docu¬ 
ment about whose registration a ques¬ 
tion might have arisen was never pro¬ 
ceed before the Court and no question 
)f registration actually arose before the 
Uourt, nor was any question decided by 
the learned Judges as a perusal of the 

_ ^ » J /\ n v> I> a ittU a f la O 1tt m flTlfi 


(3) (1897J 24 Cal. 20. 


1931 


Satyam v. Perraju 


shows. What was said there was, as 
there were other admissions of the con¬ 
tents of the document which reduced the 
rent it was unnecessary to produce it. 
The learned Judges say: 

“if the fact of the abatemont is a matter in 
issue between the parties and the letter of 18th 
Jeyt 129G is produced, then the question of 
registration would arise, but there was no such 
issue in the Court below.” 

They pointed out the fact that it was 
admitted in that plaint and also in the 
plaint in a previous suit and so on. The 
judgment contains no discussion of any 
provision of the Registration Act. Clearly 
the decision in Satyesh Chunder Sircar 
v. Dhunpul Singh (3), does not support 
the decision in Obai Goundan v. Rama- 
linga Ayyar (2). I am unable to agree 
with the decision in Obai Goundan v. 
Ramalinga Ayyar (2). In Firm of 
Karim Baksh Tajuddin v. Natha Singh 
(4), the decision in Obai Goundan v. 
Ramalinga Ayyar (2), was not followed 
though I am unable to follow the dis¬ 
tinction and it was held that the docu¬ 
ment thorpin required registration. I 
agree with the opinion of the Lahore 
High Court in this decision though not 
with the way in which they distinguish 
Obai Goundan v. Ramalinya Ayyar (2). 
The learned advocate for the appellant 
also relied on Katyayani Debi v. Port 
Canning and Land Improvement Com- 
pany (5). The ground on which the 
learned Judges held that the document 
in that case did not require registration 
was that it itself did not demise any 
property and did not amount to a lease 
or an agreement to lease; it was only a 
memorandum containing the terms of a 
former lease. This is of course a per¬ 
fectly intelligible ground, but whether 
in the particular case the document 
answers to that description or not is 
another question. All that I can say is 
that the dooument before me is certainly 
not a memorandum and the deoision in 
Katyayani Debi v. Port Canning and 
Land Improvement Company (5), does 
not help the appollant. In my opinion 
Ex. 3 requires registration and is inad¬ 
missible in evidence. If the second 
appeal has to be decided cn this ground 
I would refer the matter to a Bench 
because I am dissenting from the judg¬ 
ment of two learned Judges of this 
Court. But a3 the first ground is enough 

(4) [1922] G61 0. 904. 

(5) [1915] 25 I. C. 274. 
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to dispose of the second appeal it is on. 
necessary to do so. The second appeal 
is dismissed with costs. 

p.R.S./k.N. Appeal dismissed . 

* A. I. R. 1931 Madras 753 

Reilly and Anantakrishna 
Ayyar, JJ. 

Kotla Satyam — Defendant — Peti¬ 
tioner. 

v. 

Thammana Perraju and others —Plain¬ 
tiffs— Respondents. 

Civil Revn. Petn. No. 1292 of 1928, 
Decided on 13th March 1931, against 
decree of Sub.Judge, Narasapur, in 
S. C. S. No. 511 of 1926. 

^ fa) Contract Act (1872), S. 72—Person 
paying money in Court to set aside sale in 
execution under protest is entitled to get his 
money back under S. 72 —Civil P.C. (1908), 
O. 21, R. 89. 

Where the record shows that a party made 
hi3 deposit under protost setting out all the 
facts and claiming that the house was his and 
could uot bo sold in execution of defendant l’s 
decree against A or her estate, the question to 
bo decided is not really whether be made that 
deposit properly under R. S9, whether lie was 
one of the persons who would come within the 
meaning of R. 69, whether the District Munsif 
was right or wrong in accepting his money as 
paid under R. 89, but whether having paid that 
money to defendant 1 in the circumstances to 
avoid the silo of property which has been found 
to bo not A’s but his, ho is entitled to recover 
it under S. 72, Contract Act, as paid under 
coercion. [P 755 0 1] 

(b) Practice—Pleading —Provision of law 
stated is not conclusive. 

Tho provision of law quoted in a petition, 
under which it is purported to bo filed, should 
not bo taken to bo conclusive as regards tho 
meaning and scope of the potition as against 
the clear words of the petition itself. [P 758 C 1] 

* (c) Civil P. C. (1908), O. 21, Rr. 58 and 
88—If attachment constitutes infringement of 
rights of real owner he can pay money under 
protest and seek proper remedy to have same 
back—Contract Act, S. 72. 

If attachment constitutes an infringement of 
the rights of a real owner, it would bo a curious 
stato of the law if the aggravated form of the 
infringement of that right caused by the subse¬ 
quent sale of the property would bo placing tho 
real owner in a worse position in the matter of 
exercise of bis rights. Tho real owner’s remedy 
though it exists when the property is attached, 
docs not disappear the moment the salo takes 
place. The real owner would bo entitled to 
pay money under protest and seok - the proper 
remedy to" have the same back, with any further 
damages that ho might sustain. His rights are 
not suspended or kept in abeyance to revive and 
ro-appear when steps are taken at tho instance 
of tho auction-purchaser to dispossess the 
owner. It tho goods of a third person arQ 
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seized by the sheriff and arc about to bo 
sold as the goods of the defendant and the true 
owner pays money to protect bis goods and pre¬ 
vent the sale, be may bring au action to re¬ 
cover back tlie money he has so paid ; it is the 
compulsion under which they are about to bo 
sold that maLc-s the payment involuntary: (Case 
laic discussed). ’ [P 75S C 2 ; P 750 C 1] 

Cr. Lakshinanna —for Petitioner. 

V. Viyanna— fer Respondents. 


Pandalai, J. —I have already explained 
in the judgment just now • olivered that 
the unsuccessful claimant in addition to 
bringing a claim suit paid the decree 
amount and 5 per cent under protest into 
Court under O. 21, R. 89, and got the 
sale of the property set aside and that 
his petition in execution for restitution 
of tho money so paid was unsuccessful 
on the ground that the petition did not 
lie in execution and the remedy, if any, 
was by separate suit. This civil revi¬ 
sion petition arises from the judgment 
in the small cause suit brought by the 
claimant as plaintiff (respondent 1) for 
tho rocoveiy of the money which he had 
paid for setting aside the sale. The de¬ 
fence was that tho plaintiff-respondent 
1, was not legally entitled to recover 
back tho money paid under *0. 21, R. 89. 
The Small Cause Court has given res¬ 
pondent 1 a decree. The petitioner is the 
legal representative of tho decree holder 
in C. S. No. 279 of 1921. The question 
involved in this petition is an important 
one by no means free from difficulty. It 
raises a question of general application 
and I think it is better that instead of 
deciding it myself it should be heard and 
decided by a Bench. The petition will 
accordingly be posted before a Bench. 

[This petition again coinin "on for 
hearing, tho Court delivered the follow¬ 
ing judgment:] 

Reilly, J. This is a petition for the 
revision of tho decree of the Subordinate 
Judge of Narasapur in Small Cause Suit 
No. 511 of 1926 on bis file. 

The plaintiff in that suit, one Perraju, 
who is respondent 1 here, in February 
1921 obtained from one Ademma an 
agreement for the sale of a houc-e to Lira. 
Soon after that she died. Bub on 12th 
April 1921 her husband as her heir sold 
fehe house to Perraju. Defendant 1 in 
this suit had a money claim against 
Ademma, and for that he sued Adenoma’s 
husband as her legal representative in 
the Narasapur District Munsif’s Court. 
Having filed his plaint in that suit he 


obtained an attachment before judgment 
on 21st April 1921 of the house which 
had beau sold to Perraju. Later on 
defendant 1 obtained a decree in his suit. 
Perraju put in a claim petition objecting 
to the attachment of the house on the 
ground that it was his property, not 
Adomma's property, after the sale to 
him. That claim petition was dismissed. 
Then Perraju filed a claim suit and, 
pending that suit, prayed for an injunc¬ 
tion to restrain defendant 1 from bring¬ 
ing the house to sale in execution of bis 
decree against Ademrna’s estate. Per¬ 
raju '3 prayer for an injunction was re¬ 
fused. Then the house was brought to 
sale in execution of defendant l’s decree 
and was purchased by defendant 2. 
Within 30 days after that sale Perraju 
under protest deposited in Court the 
amount of the decree and 5 per cent on 
the amount of the purchase money at 
the Court auction, purporting to do so 
under R. 69, 0. 21 of tho Code. Tho 
Court sale was set aside, and the money 
deposited was distributed in accordance 
with the provisions of R. 89 between 
defendants 1 and 2. After that had been 
done) Perraju's claim suit went on and 
ended in a decree in his favour, declaring 
that tho house was his property and was 
not liable to attachment in execution of 
defendant l’s decree. That decision in 
favour of Perraju was confirmed on p- 
peal and again on second appeal. After 
that eventual and complete success in 
his claim proceedings Perraju instituted 
this small cause suit for the recovery 
with interest of the amount which he 
had paid ostensibly under R. S9, O 21 
to get the sale of the house in execution 
of defendant l’s decree set aside. The 
learned Subordinate Judge made a decree 
in the small cause suit in favour of Per¬ 
raju for the amount deposited by him 
with interest, the decree running against 
defendant I s representatives alone as he 
found that defendant 2, the auction-pur- 
chaser, had been merely a benamidar 
for defendant 1. who was closely related 
to him. This revision petition is pre¬ 
sented by defendant 3 in the suit, one of 
defendant l’s sons, who was brought- on 
record after defendant l’s death. 

It is contended for the petitioner in 
revision that Perraju was not competent 
to make any deposit under R. 89 O. 21, 
as he was not one of the persons to 
whom the rule gives that privilege, and 
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secondly, that at any rate his payment held, but after the house had been at- 
wa9 a voluntary payment and so ho has taohed and before the sale in order to 


no right to recover it from defendant 1 
or his representatives. We have heard 
long arguments in this case on the cor¬ 
rect interpretation of the provisions of 
R. 89, O. 21, and on the interpretation of 
the opening words of the rule, whioli 
provide that certiin persons may make 
deposits under it ; but I do not think 
it is necessary on this occasion to deal 
with those questions. Perhaps I may 
say that I am not myself satisfied that 
a third pirty purchaser, whose title was 
obtained before the attachment in a case 
such as this, is not one of the persons 
entitled to make a deposit under R. 89. 

In Dulhiii Mathura Koer v. Bangsidhari 
Singh (l) it was decided tint such a 
purchaser did not come within the mean¬ 
ing of the rule, which was to bo confined 
to persons affected by the sale. There 
was no very elaborate discussion in that 
case, and I may remark that a Bench of 
this Court in Dhanammal v. Vcerara- 
ghava Naidu (2), interpreted R 89 so as 
to include such a purchaser. But with¬ 
out going into those questions we can 
doal with this case sufiioiontly for our 
.present purpose. Whether Perraju was 
a person strictly coming within the 
words of R. 89, or not, whether the 
District Munsif was right in accepting 
his deposit as one made under that rule, 
the record shows that ho made his 
deposit under protest setting out all the 
fact3 and claiming that the house was 
his and could not bo sold in execution of 
defendant l’s decree against Ade nma or 
'her estate. The question we have to 
jdecido in this petition is not really whe¬ 
ther he made that deposit properly 
under R. 89, whether he was one of the 
persons who would come within the 
meaning of R. 89, whether the D.strict 
Munsif was right or wrong in accepting 
:his money as paid under R. 89, but whe¬ 
ther, having paid that money to defen¬ 
dant 1 in the circumstances to avoid the 
sale of property which has been found 
to bo not Ademma’s but his, he is enti¬ 
tled to recover it under S. 72, Contract 
Act, as paid under coercion. 

Now it cannot seriously be disputed 
that, if Perraju had paid this amount 
not after the sale in execution had been 

(1) [1912] 10 I. C.8T6T . 

(2) A. I. R. 1928 Mad. 487=73 I. C. 213. 


prevent the sale, he could have recovered 
it, and payment made to prevent the 
sale in those circumstances would have 
been regarded as payment made under 
coercion within the meaning of S. 72; 
Contract Act. In 1S68, in Fatima Kha- 
toon Chowdrani v. Mahomed Jan 
Chowdrij (3), their Lordships of the 
Judicial Committee decided that money 
paid under protest by persons who held 
a charge upon the property concerned 
to prevent the sale of that property in 
execution of a money decree against the 
owner of the property subject to the 
charge was not a voluntary payment and 
could be recovered. In Dulichand v. 
Hamkishen Singh (I) in 1881 their Lord- 
ships decided that a payment under 
protest to prevent an execution sale of 
the plaintiff’s property for a mortgage 
amount, not duo on the property could 
not bo regarded as a voluntary payment 
and could bo recovered from the decree- 
holder who was bringing the property 
to sale in execution, adopting the princi¬ 
ple cf Valpy v. Man'ey (o), in that case. 

And in Ranhaya Lai v. National Bank 
of India Ltd., (6) their Lordships decided 
that a payment made in 1902 under pro¬ 
test by a third party to get rid of an 
attachment of his property would be an 
involuntary payment made under coer¬ 
cion within the meaning of S. 72, Con¬ 
tract Act, and that the amount could be 
recovered. In that case a mill was 
attached by a decree-holder as if it was 
the property of his judgment-debtor. A 
third party, claiming that ho and not 
the judgment-debtor was the owner of 
the mill, paid the decree amount and 
then sued to rocover it under S. 72. Con¬ 
tract Act. It will bo observed that, if 
he bad followed the ordinary procedure 
in the Code, he would have first put in a 
claim objecting to the attachment, as he 
was entitled to do, and on the facts ho 
would have succeeded oither in the claim 
petition or in a suit to pursuo his claim. 
But ho chose to pay the docroo amount 
at once in order to got rid of the decroo- 

"W~ [ 18t>7-C9) 12 M. I. A. C5=10 Tv. 1 
1 Bong. Ij. R. 21 (P. G.). 

(4) [1831] 7 Gal. G48=8 I. A. 93 = 1 Sir. 215 
(P. C.). 

(5) 1 G. B. 594=14 L. J. G. P. 2Jl=9Jnr. 
452. 

(G) [1913] 40 Cal. 598=10 I. A. 5G=18 I C 
949 (P. 0.). 
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bolder s interference with his right to 
the mill by attaching it. In that judg¬ 
ment their Lordships say: 

“ A wrongful interference with the plaintiff’s 
1 Awful enjoyment of his own property is alleged. 
The plaintiff was clearly entitled to rid him¬ 
self of that unlawful interference by any lawful 
means without thereby affecting his right to 
hold the defendants liable for that which they 
have thus caused him to do. It is true that 
paying under protest the sum demanded was 
not the only course open to him. He might 
have taken legal proceedings, by which sooner 
or later he nvght have rid himself of the inter¬ 
ference. But to do so would have involved his 
submitting to the wrong for all the period neces¬ 
sary for those proceedings to be effective, and 
that might have been a serious aggravation of 
the wrong. To this he was in no wise bound to 
submit. He was free to choose a course which 
did not involve any such prolongation of the 
trespass. Accordingly ho paid under protest the 
sum demanded, and under English law be was 
unquestionably entitled to demand a repayment 
of that sum because it was an involuntary 
payment produced by coercion, viz., tho wrong¬ 
ful interference of the defendants with his full 
and free enjoyment of his own property. By 
English law it is not open to the wrongdoer to 
prescribe by which of two lawful alternatives 
the injured man puts a stop to the wrong under 
which he is suffering. His choice of any one 
alternative docs not make it as between him 
and the wrongdoer a voluntary act, or estop 
him from claiming that it was done under 
coercion. ” 

It is clear that in this case, though no 
doubt the attachment of the house did 
not aiTect Perraju so disastrously as the 
attachment of the mill was likely to 
affect the plaintiff in Kanhaya Lai v. 
National Bank of India Ltd (6), Perraju 
was entitled either to proceed by a claim 
or to pay off the decree amount before 
the sale. What is suggested against 
him is that, although it cannot now be 
disputed that on the authority of those 
decisions he could have got rid of the 
infringement of his rights caused by the 
attachment of the house by paying off 
tho decree amount before the sale, he 
could not do so after the sale in any 
way except by a voluntary act, which 
would not preserve to him the right to 
recover the money under S. 72, 
Contract Act. But, if the attachment of 
the house was a trespass, an infringement 
of his rights, surely the sale of the house 
would only be an aggravation of that in¬ 
fringement. It might have consequonoes 
very inconvenient to him. It will be 
observed that in Dulichand v. Bamkishen 
Singh (4), the persons who paid off the 
decree amount and were held entitled to 
recover it as an involuntary payment 


were only paying it in order to avoid a 
sale under a mortgage decree. There was ' 
no question of getting rid of an attach¬ 
ment there; it was only to get rid of the 
danger of a sale. But they were held 
to be entitled to recover the money 
which they paid to avoid the sale. It is 
urged for the petitioner here that Per¬ 
raju might well have ignored the sale, 
which could not really affect his inte¬ 
rests, because the purchaser under defen¬ 
dant l’s decree could only get his judg- 
ment-debtor’s right, title and interest, 
and that Perraju might therefore well 
have waited until some- attempt was 
made to eject him from the house. But 
a sale of his house would have been an 
infringement of his rights even before it 
had been .followed by the purobaser 
evicting him. 

It will be noticed that in Fatima Kha- 
toonv. Mahomed /an (3) the persons who 
paid off the decree amount and who 
were held to have paid it involuntarily 
under coercion and therefore were en¬ 
titled to recover it, w r ere only charge 
holders. That is a rather extreme case, 
because it might be said that the sale 
could not affect their charge in any way. 
But their Lordships of the Privy Council 
said that a sale might have most mis-* 
chievous consequences and that they were 
entitled to pay the decree amount off to 
prevent that sale and then to represent 
themselves as having been compelled to do 
it by legal coercion within the principle 
now embodied in S. 72, Contract Act. 
And, if in the execution sale in this case 
defendant 1 had with permission hin^self 
become the auction-purchaser and Per¬ 
raju had done nothing until defendant 1 
came with a delivery warrant to take 
possession of the house and then Perraju, 
instead of offering physical obstruction 
or relying upon his other legal remedies 
in order to get the delivery to defendant 
1 set aside after it had been made, had 
paid defendant 1 the decree amount at 
that stage, I do not see bow Perraju 
could then have been held to have made 
anything but an involuntary payment, 
made under coercion within S. 72, Con¬ 
tract Act. I think it must be admitted 
that, if Perraju had made his payment to 
defendant 1 in those circumstances, he 
would have been entitled to recover it 
as an involuntary payment made to pro¬ 
tect his rights. Now, if Perraju could 
have made this payment before the sa e 
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in ouler to get rid of the attachment earlier, before the attached property 
and to provent the danger of a sale and had been brought to sale. But I do not 
could have made it at the last stage to think that in this case we need in¬ 
prevent the delivery of the house and get terfere in revision on this minor matter 
lid of the injurious results of the sale to in favour of defendant 1, because it is 
him and in either oase would have had a clear that he was the real auction-pur- 
right to recover the amount, how could chaser at the execution sale, although he 
it be contended that at any intermediate had got no permission to hid. In these 
stage, when the sale had taken place, he circumstances he does not deserve any 
could not make the payment with the special consideration from us. 
same effect ? The only basis for such a In my opinion this revision petition 
contention would be that at that inter- should be dismissed with costs, 
mediate stage, whatever might be Per- Anantakrishna Ayyar, J.— I agree, 
raju’s rights at an earlier stage or a later In execution of the decree in O. S. 270 
stage, no payment could be made except of 1021, which defendant 1 had obtained 
within the borders of R. SO. against the estate of one Ademma, he 

Consistently with the principles in the proceeded to attach a house. The present 
decisions of the Judicial Committee plaintiff, Perraju, filel a claim petition, 
which I have quoted, I do not see how stating that the house belonged to him 
that position could be maintained. Per- and not to the estate of Ademma. The 
raju had a right to this house and had a orders passed on the claim petition hav- 
right to defend his possession and owner- ing been adverse to him, he file! an ori- 
ship by all lawful means. Paying off ginal suit, O. S. No. 232 of 1023, for 
the decree-holder and getting the sale set establishing his title to the house. Pend- 
aside, even if that did not come strictly ing that suit he applied for a temporary 
within the words of R. 89, could not be injunction preventing the present defen- 
regarded, I think, as has been suggested, dant 1 —the decree-holder in Suit No. 
as an unlawful means. As pointed out 279 of 1921—from proceeding with the 
by the Judicial Committee he had a sale of the house in execution of that 
right tc choose Ins own means, and de- decree. The present defendant 1 having 
fendant 1, being the wrongdoer in this opposed that application, the prayer for 
case, cannot dictate to him and say that temporary injunction was not granted, 
he ought to have adopted some other pro- That was on 8th September 1923, and on 
cedure. In my opinion, without decid- that very day the house seems to have 
ing whether Perraju had any right to been sold and purchased by the present 
come to Court within the provisions of defendant 2. Perraju succeeded in the suit 
R. 89, O. 21, I have no doubt that he has which he filed for establishing his title 
the right to recover the amount of this to the house, not only in the trial Court 
decree, which he paid to defendant 1 to but also in the appellate Courts to which 
avoid the inconvenience of the sale of his that litigation was carried. But pending 
own property in execution of defendant the decision of his suit, No. 232 of 1923, 
l’s decree against someone else. he put in an application, purporting to 

The learned Subordinate Judge has bounder R, 89, O. 21, Civil P. C., ten- 
given Perraju a decree not only for the dering the amount mentioned in the pro¬ 
recovery of the deoree amount deposited clamation of sale in O. S. 279 of 1921 
by him and interest thereon but also for and also the 5 per cent mentioned in 
the return of the 5 per cent deposit for R. 89. The sale was sot aside; the moneys 
payment to the auction-purchaser; and paid into Court were drawn by the auc- 
he has made that decree for both tho tion-purchaser; and after success in his 
amounts run against defendant l’s re- suit, Perraju has filed tho present small 
preservatives on his finding that dofon- cause suit to recover the amount so paid 
an 1 was really himself the auction- by him into Court. On the finding that 
puic aser. It might perhaps have beon defendant 2 is a name-lender, and that 
propel that Perraju, though en- tho purchase was really for tho benefit 
titled to recover the decree amount from of defendant 1, the decree-holder in suit 
defendant 1, should not recover also in O. S. 279 of 1921, tho learned Subordi- 
this suit tho o per cent for the auction- nate Judge has given the plaintiff a de¬ 
purchaser on the ground that ho might croo for the amount claimed in his plaint, 
we 1 have made his payment a few days Defendant 1 having died, one of his sons, 
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brought in a3 his legal representative, 
has preferred the present civil revision 
petition. 

For the disposal of this revision peti¬ 
tion, I do not think it Decessary to go 
( into the exact scope of 0. 21, R. 89, Civil 
X\C. A perusal of the application filed by 
Perraju in Suit No. 279 of 1921 when mak¬ 
ing the deposit makes it absolutely clear 
that, far from acquiescing in the rights 
put forward by defendant 1 as attaching 
decree holder, Perraju disputed his right, 
paid money into Court for the purposo 
of preventing further ’injury to himself 
and his property, and made it absolutely 
clear that 

“ money lias been paid into Court under protest, 
and defendant 1, counter-potitioner, may take 
the money for the present.” 

The provision of law 'quoted in a peti¬ 
tion, undor which it is purported to be 
filed, should not be taken to be conclu¬ 
sive as regards the meaning and scope of 
the petition, as against the clear words 
of the petition itself. On these facts, 
and on the findings, it seems to me that 
the plaintiff’s case comes within the 
principle of the decisions of the Privy 
Council, reported in Fatima Ehatoon 
Choivdrani v. Mahomed Jan Cliowdry (3), 
Dulichand v. Raynkislicn Singli (4) and 
Kavliaya Lai v. National Bank of India 
Ltd. (6). It having been now found that 
the house did not belong to the judgment- 
debtor but belonged to the present plain¬ 
tiff Perraju, the proceedings by way of 
attachment taken by the present defen¬ 
dant 1 were unwarranted and they con¬ 
stituted a legal injury so far as the real 
owner, the present plaintiff, was con¬ 
cerned. The real owner’s rights being 
thus infringed, it was open to the real 
owner to seek any one of the modes by 
which ho could get rid of the inconveni¬ 
ence to him. As pointed out by the 
Privy Council in Kanhaya Lai v. Na¬ 
tional Bank of Midi a Ltd. (o), claim pro¬ 
ceedings are rather dilatory and may not 
meet the exact- justice of particular 
cases in time. The Privy Council held 
that in such circumstances it is open to 
a person whose rights are infringed by 
an illegal attachment of his property to 
pay the money under protest, and that 
in a suit to recover the same from the 
person to whom it was paid it could not 
be said that the payment was * volun¬ 
tary.” The finding of the learned Sub¬ 
ordinate Judge in the present case that 
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the payment was not voluntary is amply 
supported by the facts and circumstances 
in evidence in the case. As I have already 
said, the petition filed by the present 
plaintiff when depositing the amount 
stated in so many words that it was 
deposited under protest, and it also gave 
clear information to the present defen¬ 
dant 1 of the steps that the person de¬ 
positing the money was proposing to 
take in respect of the matter. If attach¬ 
ment constitutes an infringement of the 
rights of a real owner, it would be a 
curious state of the law if the aggravated; 
form of the infringement of that right 
caused by the subsequent sale of the pro- 1 
perty would be placing the real owner in. 
a worse position in the matter of exercise 
of his rights. The Privy Council has' 
remarked that a sale would cause more 
mischievous consequences to the real 
owner, and if the contention of the 
learned advocate for the petitioner (if I 
understand him rightly in this part of 
the case) be correct, the real owner's 
remedy, though it exists- when the pro¬ 
perty is attached, disappears the moment 
the sale takes place. To test that pro¬ 
position, I should like to consider what 
the real owner's position would be when 
subsequently the auction purchaser takes 
steps to dispossess the real owner of the 
property. It could not for a moment be 
doubted that to avoid this most serious 
of consequences, dispossession, the real 
owner would be entitled to pay money 
under protest and seek the proper remedy 
to have the same back with any further 
damages that he might sustain. ^ If that 
be so, to say that the real owner’s rights 
would be suspended or kept in abeyance, 
or that the same might even temporarily 
vanish when once there has been a sale 
but only to revive and re-appear when 
steps are taken at the instance of the 
auction-purchaser to dispossess the owner 
is to say something which is not only 
not logical but is really contrary to the 
deoisions of the Privy Council in the 
three cases that I have mentioned. 

In Fatima Ehatoon Choivdrani v- 
Mahomed Jan Cliowdry (3), Lord Romilly 
observed at p. 78 : 

“ In order to prevent that sale, which would 
have been mischievous and prejudicial in the 
highest degree to the rights of the now appel¬ 
lants, they, upon a proceeding which they in¬ 
stituted, and under the authority of the Court, 
not voluntarily, but under protest, and because 
they were compelled to tako that stop in order 
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to prevent the silo of the estite, piid tho sum 
of (money) into Court .... The money tint had 
been piid into Court, not voluntirily, but uddor 
this species of compulsion, and for the purpose 
of preventing this injurious sale of tho property, 
was paid over accordingly.” 

Again, at p. 79 : 

“ It was deposited undor protest, for tho pur¬ 
pose of preventing an injurious sale of tho whole 

property.The depositor his expressly 

stated: I will bring a regular suit for setting 
aside tho -summary order rejecting the cliim, 
but the sale c in not be stayed unless the amount 
recover tide by the decree-holder is donositel ; 
l therefore deposit tho amount for tho purpose 
ot its being paid to the decree-holder and pray 
that the s id sum bo paid to the decrco-hclder 
and tho sale be stayed.” 

In these circumstances, the Privy 
Oouucil held that 

the payment being clearly no voluntary pay¬ 
ment, the s lit having boon determined on the 
morits in favour of the appellants, they are 
oloarly entitled to recover this money bick.” 

In Dulichand v Ramkislien Singh (l), 

at p. 653, their Lordships observed as 
follows : 


did not invo’ve any such prolongation of tho 
trespass. Accordingly hi paid under protest the 
sum demanded, and under English law he was 
unquestionably entitled to demand a repayment 
of that sum, because it was an involuntary pay¬ 
ment produced by coercion, viz., tbo wrongful 
interference of tho defendants with his full and 
freo enjoyment of his own property. By English 
law it is not open to the wrongdoer to prescribe 
by which of two lawful altern itivns the injured 
man puts a stop to tho wrong under which lie 
is suffering. His choice of any one alternative 
does not make it as between him and lie wrong¬ 
doer a voluntary act, or estop him from cl lim¬ 
ing that it was done under coercion.” 

Finally, they observed at p. 614: 

But it is evident that the groiter or le 3 s 
probability of a salo taking place does not affect 
tho ratio decidendi of their Lordships in that 
case: DuUchand v. Rimhishcn Sinjli (1), which 
is that the payment was made under the force of 
the execution proceedings, and that in India, as 
in England, such a payment is rogaided by the 
law as being made under compulsion.” 

On a reading of the application filed 
by the present plaintill on 2nd October 
1923, it is absolutely clear that though 
the application was purported to be filed 


Cho payment was made to prevont tho sale 
which would otherwise inevitably have taken 
phee of tho mauza which tho respondents had 
purchased, and was made therefore undor com¬ 
pulsion of la v, that is, under force of those 
execution proceedings. In this country, if tho 
goods of a third person are seized by the sheriff 
aud are .about to bo sold as the goods qf the 
defendant, and tho true owner pays money to 
protect his goods and prevent the sale, he may 
bring an action to recover back the money ho 

bas so paid; it is tho compulsion under which 

they are about to bo sold that makes tho pay¬ 
ment involuntary:” see Valpy v. Manley (5). 

In Kanhayal Lai v. National Lank of 
India Ltd. (6), the real owner of certain 
mills was dispossessed by virtue of at¬ 
tachment proceedings taken by the defen¬ 
dant against a stranger. To prevent 
injury and loss, the plaintiff paid the 
amount under protest, and the Privy 
. Council held that he was entitled to re¬ 
cover. At p. 609, their Lordships ob¬ 
served: 


“A wrongful interference with the plaintiff’s 
lawful enjoyment of his own property is alleged. 
Iho plaintiff was clearly entitled to rid himself 
of that unlawful interference by anv lawful 

?°ia n » 9 u W i th , 0u ^ lhereb ? effecting his 'right to 
hold the defendants liablo for that which they 

have thus caused him to do. It is true that 
paying under protest the sum demanded was not 
the only course open to him. Ho might have 
taken legal proceedings, by which eoouor or 
later, he might have rid himself of tho inter¬ 
ference. But to do so would have involved his 
submitting to tho wrong for all the period 

f . CI : , tbose Proceedings to be effective, 
and that might havo been a serious aggravation 
of the wrong To this he was in no wise Sun d 
to submit. He was free to choose a course whioh 


under O. 21, R. 89, Civil P. C.. the whole 
history of tho various proceedings up to 
that stage was mentioned, that the ap¬ 
plicant was the rail owner of tho pro¬ 
perty, that the attachment and sale were 
unwarranted and constituted an injury 
and a grievance to tlie applicant, that 
the applicant tried his best to avoid fur¬ 
ther injury but was unsuccessful, that 
the judgment debtor had no right in the 
property, that the decree-holder’s action 
was entirely unjustifiable, and that the 
applicant’s suit. No. 232 of 1923, for de¬ 
claring his title to the property was 
pending. It wound up by saying: 

“Money is paid under protest. The docreo- 
holder (first counter-petitioner) may take the 
money for the present.” 

The decree-holder chose to accept 
money on those terms; he did not choose 
to object to the application on the ground 
that it contained conditions which were 
not agreeahlo to him or opon to the peti¬ 
tioner. Iu tho circumstances, the present 
case must be held to be governed by the 
decisions of the Privy Council already 
quoted, and that the plaintiff is entitled 
to recover the amount from the defen¬ 
dant, the subsequent litigation having 
established that the plaintiff’s allegations 
are correct and that the title to the 
property was in tho plaintiff at the date; 
of the attachment. 

It is not necessary in this case to state 
what exactly i9 tho scope of O. 21, R. 89, 
Civil P. C., because we are not now asked 
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to revise the orders passed under that 
section. 

Though the wordings of 0. 21, R. SO, 
are very general, the question will have 
to be decided when it properly arises as 
to whether it governs or covers cases of 
third persons (owners) whose properties 
are attached long after they became 
owners, or whether the rule is applicable 
only to cases where the right, title and 
interest in the attached property of per¬ 
sons who apply would be legally affected 
by the sale if the sale had been con¬ 
firmed. I need not therefore in this case 
consider the various decisions quoted, as 
regards the scope of 0. 21, R. S9, Civil 
P. C., including a very recent decision 
of the Privy Council in the case reported 
in Seth Nanh el a l v. Umrao Singh (7). 

It is open to the real owner to prevent 
further injury to his property in the cir¬ 
cumstances. He has got this right under 
the general law. He could tender such 
payment to the wrongdoer even outside 
Court. The circumstance that he made 
the tender through the Court which was 
moved to effect the attachment could 
not really operate to the prejudice of 
the person making the payment when 
the payment w*as accepted by the de¬ 
cree-holder in question. The circum¬ 
stance that it migh!; not bo open to a 
person whose rights in the property at¬ 
tached would be affected by the sale, to 
make a conditional tender and payment 
in Court in execution department, would 
not affect the rights of persons in the 
position of plaintiff in the present case. 

The question whether a stranger, a real 
owner of properties, could, after making 
payment to avoid attachment or sale, 
file a fresh suit to recover the money so 
paid, had not to be decided either in 
Dilliin Mathura Koer v. Bhansidhari 
Singh (1) or Dhanammal v. Veerara- 
ghava Naidic (2) and, as I already re¬ 
marked, we are not now dealing, by way 
of direct attack in revision or appeal, 
with such an order passed under O. 21, 

R. 89, Civil P. C. 

So far as the present plaintiff is con¬ 
cerned, His cause of action is based on 
the allegation that, when his property 
was attached wrongfully by the first de¬ 
fendant, and when the same was per¬ 
sisted in in spite of his best efforts to have 
the attachment removed he was com- 

_ (7) A. iTr. 1931 P. 0. 33=180 I. G. 036=53 
I. A. 50=27 N. L. R. 05 (P.C.). 
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polled to pay the money on protest to 
avoid the more serious consequences of 
the sale being completed and further 
steps being taken. I think that the 
plaintiff was within his rights in having 
taken that course, and that it is not 
open to a person in the position of a 
wrongdoer as defendant 1 is in the pre¬ 
sent case who (without any demur or 
protest) accepted the plaintiff’s money 
in the circumstances mentioned above, 
to urge the contentions put forward be¬ 
fore us in the present case. I agree that 
for the disposal of the present revision 
petition it is not necessary to go beyond 
the principles laid down in the three 
Privy Council cases I have mentioned 
above. 

As regards the 5 per cent, I assume 
that prima facie defendant 1 may 
be taken to be entitled to dispute the 
plaintiff’s rights to get back the same. 
But we are dealing with this matter in 
revision, and having regard to the con¬ 
duct of defendant 1 and also having re¬ 
gard to the circumstances that this 
point has not been specifically raised 
either here or in the lower Court, I do 
not think this is a case in which we 
should, in the particular circumstances, 
interfere on behalf of defendant 1, in 
respect of that portion of the amount de¬ 
creed to the plaintiff. 

I agree that this civil revision peti¬ 
tion should be dismissed with costs. 
p.R.S./k.N. Petition dismissed 

* A. I. R. 1931 Madras 760 

Reilly and Anantakrishna 
Ayyar, JJ. 

G. Gurumurthi Ayyar— Appellant. 

v. 

Ramaswami Gliettiar Respondent. 

Appeal No. 227 of 1930, Decided on 
19th March 1931, against order of Sub- 
Judge, Dindigul, P/- 24th February 1930. 

*(a) Civil p. c. (1908), 0.40, R. 3—R. 3 

provide* for duties of receiver— Receiver is 
responsible to Court—No appeal lies from 
the directions given by Court to receiver 
under R. 3. • 

The provisions of R. 3 make it clear that a 
receiver has certain duties aud that he is res¬ 
ponsible to the Court for those duties. He can¬ 
not say that ho is appointed to look after the 
interests of the parties and is responsible only 
to the parties. Part of the ordinary duties of a 
receiver is to pay into Court or to some one 
else, as the Court may direct, amounts which 
ho has in his hands or has collected. That 
would include periodical payments which he is 
directed to make or amounts which on investi- 
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gation of his accounts he is directed to pay. 
Amounts which he is diroeted to pay in con¬ 
nexion with his accounts may include amounts 
which thoso accounts show he has in his 
hands, amounts which those accounts show 
should have been in his hands and amounts 
which his accounts, if properly kept, would 
have shown he ought to lnve in his hands. 
The payment of those amounts into Court 
or into a bank or otherwise, as the Court 
directs, is all part of tho ordinary duties of tho 
receiver as laid down in R. 3, and he has to pav 
those amounts under tho ordinary control of 
the Court, which can direct the general conduct 
and administration of the estate. Tho Code 
has provided no appeal against any of the ordi¬ 
nary directions which a Judge may give a re¬ 
ceiver in tho course of his administration and 
no appeal against an order that such amounts 
as he has or aro found due from him ou investi¬ 
gation of his accounts should be paid into Court 
or elsewhere : A. I. R. 1922 Mad. 234 ; 4 P. 
L. J. G3G and .1. I. R. 1925 Itanrj. 2GG, Dist. 

[P 7G2 C 1 °1 

* (b) Civil P. C. (1908), O. 40, R. 4 — 
Order of attachment of receiver's properly 
and not order of arrest of receiver is proper 
order under R. 4 Appeal lies against order 
under R 4—An appeal will lie although 
illegal order is made under R. 4. 

Where there is no money found duo from the 
receiver on investigation of any accounts, but 
it is found that ho has caused loss to tho 
estato by wilful default or gross negligence, tho 
amount of tho loss must bo estimated and fixed 
by tho Court, and then R. 4 provides that that 
amount may bo recovered by the attachment 
and sals of tho receiver’s property. Against 
that the Code provides an appeal. 

The fact that R. 4 provides for the enforce¬ 
ment of such an order by attachment implies 
that that is tho only way it is to be enforced. 
Arrest and imprisonment are not to bo the 
methods of enforcement. If tho Court has pro¬ 
ceeded under R. 4 to decide that the receiver 
has caused loss to tho estato by gross negligence 
and then instead of ordering attachment, which 
he could legally do in such circumstances, has 
made an order enforcing the recovery of com¬ 
pensation from the receiver by some illegal 
means, that cannot savo his order from appeal. 

, x [P 7G3 C 1, 2] 

(c) Civil P. C. (1908), O. 40, R. 4—Receiver 
asked to pay into Court certain sum as com¬ 
pensation for loss caused to estate by his 
gross negligence or in alternative party asked 
to realize amount from receiver’s security— 
Receiver can appeal against such order. 


Tho party made an application to tho Subor¬ 
dinate Judge alleging that the receiver was res¬ 
ponsible for great loss to tho estato. Tho Sub¬ 
ordinate Judge held an inquiry into tho matter 
and found that tho receiver had caused loss to 
tho estate by his gross negligence. On that ho 
made an order that the receiver should pay into 

u“ r . t u C , ort , ain Bum on account of tho loss 
wnich he had caused to the estate, and that, if 
he failed to do so the party should realise the 
amount from property given by tho receiver aa 
security for the performance of his duties. 

Held : that the receiver had a right to appeal 
agaiusl such an order, it really being one under 
4 - [P 7G7 C 1] 


, (d) Appeal— Appellant has to show that 
right of appeal is expressly given by statute. 

No appeal should be taken to lie as a matter 
of course; tho appellant has to show in every 
case that a right of appeal has been expressly 
given to him by statute : 11 Mad. 2G and 40 

Cal. 21 (P.C.), Ref. [p 7GG C 1] 

M. Krishna.'steamy Ayyar and 

K. Viswanath Ayyar for Appellant. 

K. Rajah Ayyar —for Respondent. 

Reilly, J. This appeal relates to tho 
receivership of the property of one 
Nagappa Chetty, who died in February 
1926. On his death one of his two 
widows adopted plaintiff 1 in the suit 
and then with plaintiff 1 instituted a 
suit against tho other widow and the 
other widow’s daughters for a declara¬ 
tion that the adoption of plaintiff 1 was 
valid and alternatively for a partition 
of Nagappa Chetty’s properties between 
her and tho other widow. Pending that 
suit, a receiver of all Nagappa Chotty's 
estate was appointed. Eventually the 
suit was compromised in October 1928, 
and the receiver’s appointment was ter¬ 
minated in April 1929. After that plain¬ 
tiff 1 made an application to the Subor¬ 
dinate Judge alleging that the receiver 
was responsible for groat loss to the 
estate. The Subordinate Judge held an 
inquiry into the matter and found that 
the receiver had caused loss to the estate 
to the extent of Rs. 500 by failing to 
execute in a proper way a decree °for 
money, which Nagappa Chetty had ob¬ 
tained. On that ho made an order that 
the receiver should pay into Court 
Rs. 500 on account of the loss which ho 
had caused to tho estate and that, if he 
failed to do so, plaintiff 1 should realize 
the amount from property given by the 
receiver as security for the performance 
of his duties. Against that order the 
recoivor appeals. 

A preliminary objection has been raised 
that no appeal lies in this case. Under 
the Code of Civil Procedure, as new 
flamed an appeal is allowed against an 
order made under R. 4, O. 40. But it is 
contended for plaintiff 1, tho respondent 
here, that this order, made by the lear¬ 
ned Subordinate Judge, was not one under 
that rule. Under that rule an ordor can 
bo made that a receiver’s property be 
attached and sold to recover compensa¬ 
tion for loss caused by him ; but in this 
case, as I have mentioned, tho order was 
not for attachment of the receiver’s pro¬ 
perty. It is therefore contended for 
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plaintiff 1 that this was not an order 
under R. 4 and so not an order against 
which any appeal is provided in the Code. 
In support of that contention three cases 
have been quoted ; but before discussing 
them I think it will be better to set out 
the rules with which we are concerned. 
R. 1, O. 40 provides for the appoint¬ 
ment of receivers. R. 2 provides for the 
fixing of their remuneration. R. 3 pre¬ 
scribes their duties or seme of tb.Gir duties 
and lays down that Gvery receiver shall 
furnish security to the extent the Court 
thinks fit, shall submit his accounts at 
■such periods and in such form as the 
Court directs, shall pay the amount due 
from him as the Court directs and shall 
be responsible for any loss occasioned to 
the property by his wilful default or gross 
neglect. 

The provisions of that rule make 
it clear that a receiver has certain 
duties and that he is responsible to the 
Court for those duties. He cannot say 
that lie i9 appointed to look after the 
interests of the parties and is respon¬ 
sible only to the par-ties. Then we come 
to R. 4, which provides for the enforce¬ 
ment of the receiver’s duties and for 
making good any loss caused by his wilful 
default or gross negligence. There is an 
appeal provided against orders made 
under R. 4 ; but there is no appeal pro¬ 
vided against any order made under R. 3, 
the explanation of that being that R. 3 
does not provide for any order being 
made as it is concerned with prescribing 
the receiver’s duties. Now part of the 
ordinary duties of a receiver is to pay 
into Court or to some one else, as the 
Court may direct, amounts which he has 
in his hands or has collected. That 
would include poriodicial payments which 
he is directed to make or amounts which 
on investigation of his accounts he is 
'directed to pay. Amounts which he is 
directed to pay in connexion with his 
accounts may include amounts which 
those accounts show ho has in his hands, 
amounts which those show should have 
been in his hands and amounts which 
his accounts, if properly kept, would 
have shown he ought to have in hi3 
hands. The payment of those amounts 
into Court or into a bank or otherwise, 
as the Court directs, is all part of the 
ordinary duties of the receiver as laid 
down in R. 3, and he has to pay those 
amounts undor the ordinary oontrol of 


the Court, which can direct the general 
conduct and administration of the estate., 
The Cede has provided no appeal against] 
any of the ordinary directions which a 
Judge may give a receiver in the course 
of his administration and no appeal 
against an order that such amounts as he 
has or are found due from him on investi¬ 
gation of his accounts should be paid 

into Court or elsewhere. That is the; 

* 

stage, I think, to which the cases re¬ 
ferred to by Mr. Rajah Ayyar in support 
of his preliminary objection really relate. 
The Madras case be quoted is Palani- 
appa Chetty v. Palaniappa Glictty (l). In 
that case there had been, it appears, some 
investigation of the receiver's accounts 
by the Subordinate Judge ; but the in¬ 
quiry into the accounts had not been 
completed and the accounts had not been 
settled. But at that intermediate stage 
the Subordinate Judge found that in any 
case Rs. 31,000 was due from the re¬ 
ceiver, and he said : "Pay it into Court.” 
The receiver, who was one of the parties 
to the suit, tried to appeal to this Court; 
but the learned Judges before whom the 
appeal came said that it was incompe¬ 
tent, that he had no right to appeal 
against such an order. That decision, if 
I may say so with respect, appears to me 
to be quite correct, and it also appears 
to me to be of no avail to plaintiff 1 in 
this case. In another of the cases quoted, 
Ganesli Lail v. Satya Narayan S.mgh (2) 
a receiver’s accounts were investigated 
and the result was that he was found 
liable to pay a certain amount to the 
estate. He was directod apparently to 
pay that amount into Court. The learned 
Judges held that there was no appeal 
against suoh an order, which they said 
did not amount to an order under K. 4, 

O. 40. The other case quoted was Aruna- 
challam Chettiar v. U Po Lu (3) There 
a receiver was ordered to pay Rs. 4.760 
after inquiry into his accounts. One of 
the parties to the suit appealed to the 
High Court, urging that the receiver 
ought to be ordered to pay a larger 
amount. 

The decision was that no appeal lay 
against that order. The learned Judges 
say that there was no order made "under 
the operative part of the seotion,” by 

~T) A.I.R. 1922 Mad. 234=65 1.0. 403. 

2) [1920] 4 Pat. L.J. 630=54 I.O. 207. 

3) A.I.R. 1925 Pang. 266=92 I. O. 631=3 
Rang. 318. 
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which I understand them to mean that 
no order wag made under R. 4 enforcing 
the direction to the receiver. All those 
cases appear to me to relate only to the 
stage when in the ordinary course of ad¬ 
ministration or at the close of adminis¬ 
tration the Court in the exercise of its 
control over the receiver directs him to 
pay into Court or to somebody else an 
amount which it is found he has or 
ought to have in his hands. But a re¬ 
ceiver may not obey that order either 
because he i9 dissatisfied with it or for 
some other reason. Then R. 4 provides 
that, if he does not do so, the order may 
be enforced by attaching his property 
and soiling it if necessary. Against such 
an order of attachment the Code provides 
an appeal ; and, if the receiver appealed 
against .the order of attachment, no 
doubt he could then dispute tlie grounds 
upon which the order was made. But 
R. 4 also provides for quite a different 
case, the case with which wo are con¬ 
cerned, where there.is no money found 
due from the rooeiver on investigation of 
any accounts, but it is found that he has 
oaused loss to the ostato by wilful de¬ 
fault or cross negligence. If the Court 
finds that, it is obvious from the rule 
that the amount of the loss must be 
estimated and fixed by the Court, and 
then the rule provides that that amount 
may be recovered by the attachment and 
sale of the receiver’s property. Against 
that the Coda provides an appeal. The 
oases quoted by Mr. Rajah Ayyar have 
no application to such orders as that ; 
and it is not necessary for the appellant 
in this case to dispute the correctness of 
those decisions, which do not apply to 
him. 

But it has been contended by Mr. 
Rajah Ayyar that, although, if it is 
found by the Court that a receiver has 
caused loss through wilful default or 
gross negligence and an order of attach¬ 
ment is made in consequence against him, 
he can appeal, yet, if it is found that he 
has oaused loss in the same way but 
some other order is made against him, 
then ho cannot appeal. Bub, when we 
examine the rule, can any other order be 
made against a receiver when it is found 
that he has occasioned loss to the estate 
by wilful default or gross negligence ex¬ 
cept an order of attachment ? Mr. Rajah 
Ayyar contends that an order can be 
made like a decree in a money suit that 
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he is to pay a certain amount and that 
oan be executed by arrest, by attachment 
or by sale exactly as a money-decree can 
be executed ; and he suggests that that 
is the kind of order which the learned 
Subordinate Judge has made in this case, 
an order which he maintains he is enti¬ 
tled to enforce by arresting the receiver. 

I do not think it can he disputed that the 
rules imply not only that a receiver can 
be required to g ; ve security for the per¬ 
formance of his duties but that, if he oc¬ 
casions loss to the estate, the amount of 
compensation due from him can he re¬ 
covered by proceeding against the 
security, though that is nob explicitly’ 
provided for. Bub apart from pro¬ 
ceeding against the security the 
only provision for taking action 
against him under the rules is that 
his property can ho attached. We must 
not only notice that that is the only pro¬ 
vision made but we must notice that 
that provision is specifically inserted in 
the rules. Now if as Mr. Rajah Ayyar 
contends, such an order against a re¬ 
ceiver could be executed like a money 
decree by arrest and by attachment, 
what is the point, what is the use of 
specifically providing that it can be ex¬ 
ecuted by attachment ? Surely this i 3 a 
case where we must apply the ordinary 
rule of interpretation that the expres¬ 
sion of one thing excludes others. The 
fact that the rule provides for the en¬ 
forcement of such an order by attach¬ 
ment implies that that is the ouly way 
it is to be enforced, that arrest and im¬ 
prisonment are not to be the methods of 
enforcement; and I have no doubt that 
that is the historical explanation of the 
rule having been made in the form in 
which it is. 

_ But Mr. Rajah Ayyar, as I understand 
him, went further and contended that 
although if the learned Judge had 
ordered the receiver’s property to be at¬ 
tached in this case, there would have 
been an appeal, as he has nob done so 
and has chosen to make some other 
order then whether that order is a legal 
order or nob there is no appeal against 
it. That appears to me if I may say so, 
quite an unreasonable contention. 
Could it be contended that if a Magis¬ 
trate who had power to convict a man 
of theft aod to sentence him to impri¬ 
sonment, which conviction and sentence 
would be subject to appeal chose instead 
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of sentencing the man to imprisonment 
to sentence him to death there would be 
no appeal against that sentence ? If a 
Court acting within its jurisdiction in 
an appealable case makes a decision but 
embodies it in a decree or order which is 
illegal, is the case no longer subject to 
appeal ? If that were so many wrong 
decrees and orders would be saved from 
appeal merely because they were wrong. 
In the present case, if the learned Sub¬ 
ordinate Judge has proceeded as I think 
it is clear he must have proceeded un¬ 
der R. 4 to decide that the receiver in 
this case has caused loss to the estate 
by gross negligence and then instead of 
ordering attachment, which he could 
legally do in suoh circumstances, has 
made an order enforcing the recovery of 
compensation from the receiver by some 
illegal means that cannot save his order 
from appeal. I doubt myself whether 
the learned Subordinate Judge ever in¬ 
tended to make the order which Mr. 
Rajah Ayyar represents that he made, 
an order such as a money decree which 
plaintiff 1 could execute by arrest. 

The learned Subordinate Judge, as I 
understand his order, has found that the 
receiver ought to pay a certain amount 
of compensation for the result of his 
gross negligence, has given him an oppor¬ 
tunity of paying it into Court, has 
ordered that if he does not do so, plain¬ 
tiff 1 may proceed against the security 
and has kept his power to attach the 
receiver’s property in reserve for use 
later if necessary. But whether that 
was what the learned Subordinate Judge 
really intended or not, the fact that he 
has not made an explicit order for at¬ 
tachment in this case but has worded 
his order differently cannot in my opi¬ 
nion make it immune from appeal. In 
my opinion the learned Judge’s order is 
one under R. 4, O. 40 of the Code, and 
the preliminary objection that no appeal 
lies should be overruled. 

I may add that though I feel no doubt 
about the application of R. 4, O. 40 to 
this case, in my opinion the wording of 
the rule might well be improved by 
amendment in order to make dear ex¬ 
actly what orders it covers and what 
orders are therefore subject to appeal 
under R. 1 (s), O. 43, 

The neglect of which the Subordinate 
Judge has found the receiver guilty in 
this case is that ho has not recovered by 


execution Rs. 500 or thereabouts oc a 
money-decree obtained by Nagappa 
Chetty in 1915, but still unsatisfied 
when he died in 1926. The debtor in 
that case was one Muthuswami Chetty. 
I cannot see in the learned Subordinate 
Judge’s judgment any express finding 
that the estate has suffered loss to the 
extent of Rs. 500 through failure to exe¬ 
cute that decree but we must take it, I 
think that it is implied in the judg¬ 
ment. 

The learned Subordinate Judge appears 
to accept the view that the debtor, 
Muthuswami Chetty had land which 
the receiver might have attached in 
order to obtain the balance due under 
that decree. Tbe receiver’s explanation 
is that from his inquiries he learnt that 
the land was so much encumbered that 
it was not worthwhile spending money 
on attaching it in execution of the de¬ 
cree. The learned Subordinate Judge 
appears to be of opinion that there was 
sufficient property of Muthuswami 
Chetty unencumbered which could have 
been attached for the recovery of what 
was due on the decree. But there again 
there is no explicit finding in his judg¬ 
ment. His view appears to me to be 
that the receiver has not shown that 
there was no property of Muthuswami 
Chetty p.vailable for the recovery of the 
decree-debt. This is not a case in which 
the receiver did nothing. The decree 
was nearly 11 years old when he was 
appointed. Before the 12 years rule 
could come into force he applied for ex¬ 
ecution and in all made seven applica¬ 
tions for the arrest of the judgment-deb¬ 
tor. The charge against him is not that 
he overlooked the decree or did nothing 
in .regard to it at all, but that he 
failed to attach the judgment-debtors 
property. H be is to be found guilty of 
gross neglect in that in my opinion it 
should first be shown that it would have 
been profitable to the estate for him to 
have attached that property. But the 
learned Subordinate Judge appears to 
have looked at the matter the other 
way round and to have held that unless 
the receiver could prove definitely that 
there was no property of Muthuswamy 
Chetty available for the satisfaction of 
this decree then he must be regarded as 
grossly negligent because he only ap¬ 
plied for Muthuswamy Chetty’s arrest 
and not for the attachment of his pro- 
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party. The reooiver a man of experience 
indeed we are told tlie senior member 
of the Periyaknlam Bar says thit ho did 
make inquiries in this matter and he 
•was informed that there was no pro¬ 
perty of Muthuswamy Chatty worth at¬ 
taching. Some evidence has been pro¬ 
duced that Muthuswamy Chetty owned 
about 12 acreg of land and some houses 
but the receiver says that his informa¬ 
tion was that all the property was en- 
cuuiborod. He says also that he ques¬ 
tioned plaintiff l’s natural brother and 
agent P. W. 1 about it and also another 
of the parties to the suit and they told 
him that it was not worthwhile pro¬ 
ceeding against Muthuswamy Chotty’s 
property and it would be only waste of 
money to do so. P. W. 1 in his evi¬ 
dence denies that he told the receiver 
anything of the sort and the learned 
Subordinate Judge appears to believe 
P. W. 1. Allowing the greatest weight 
to the learned Subordinate Judge’s ap¬ 
preciation of the oral evidence given be¬ 
fore him I doubt whether P.-W. l’s word 
in this matter should be preferred to 
that of the receiver. P. W. 1 is a very 
interested party and he has given very 
unsatisfactorily vague evidence about 
Muthuswamy Chetty's property and the 
extent to which it was encumbered and 
besides denying that he told the re¬ 
ceiver that it was not worthwhile pro¬ 
ceeding against that property though he 
now maintains that there is and always 
was plenty of property of Muthuswami 
Chetty available for attachment, he 
says that he never went to the receiver 
nor said a word to him about it during 
the period in question. He was the 
person conducting plaintiff l’s suit and 
if he did not trouble to bring to the re¬ 
ceiver’s attention the fact that there 
was property of Muthuswami Chetty 
available, it appears to mo very doubt¬ 
ful whether we should believe his state¬ 
ment about that property now. 

The receiver’s account that he had in¬ 
formation that it was not worthwhile 
proceeding against that property receivos 
very considerable confirmation from 
Nagappa Chetty s conduct in connexion 
with the decree during the eleven years 
he held it before he died. During all 
that time Nagappa Chetty never ap¬ 
plied for the attachment of Muthu¬ 
swamy Chetty Vproperty at all. Muthu¬ 
swamy Chetty made three compara¬ 


tively small payments towards the de¬ 
cree and Nagappa Chetty kept it alive 
only by applying for Muthuswamy 
Chetty s .arrest. Now he must have 
known the condition of Muthuswamy 
Chetty’s affairs or could have ascer¬ 
tained them during all the time be held 
that decree against him but he did not 
think it worthwhile to attach any pro¬ 
perty. It was suggested that ho pre¬ 
ferred to proceed against Muthuswamy 
Chetty by arrest because Muthuswamy 
Chetty was his friend, an absurd sug¬ 
gestion which nobody has .attempted to 
justify here. It has been urged against 
the receiver and the Subordinate Judge 
thought it of ‘importance that he took 
no statement from P. W. 1 or any other 
party to the suit when they told him 
as he says that it was not worthwhile 
to proceed against Muthuswamy Chetty’s 
property though he had taken state¬ 
ments in regard to other matters in con¬ 
nexion with his receivership. That cer¬ 
tainly is not a matter to be overlooked. 
And I think myself it would have been 
wiser for tha receiver when ho came to 

the conclusion that it was not worth¬ 
while to proceed against Muthuswami 
Chetty’s property and that the only 
thing to do was to try again and again 
to arrest him to inform the Subordinate 
Judge that he had reached that conclu¬ 
sion and to ask approval of the course 
which he proposed to take. But the 
question before us is: 

“Was the receiver guilty of gress neglect 
in adopting the course of execution by arrest 
i us toad of execution against the property in 
the circumstances ?” 

When we remembor the history of 
the case during Nagappa Chotty’s life 
and the fact that P. W. 1 never told the 
receiver, never according to his own ac¬ 
count suggested to the receiver that 
there was any property worth attach¬ 
ing and the receiver a man of responsi¬ 
bility and position says that he made 
inquiries and then on the information 
be could obtain came to the conclusion 
that it was not worthwhile proceed¬ 
ing against the property can he bo said 
to have been guilty of gross negligence? 

In my opinion that charge is not made 
out against him and therefore the 
learned Subordinate Judge’s order was 
wrong. 

I may mention that there is one 
other subsidiary matter in the appeal. 
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It was alleged against the receiver that 
he should have recovered Rs. 93 from a 
certain lessee. The learned Subordi¬ 
nate Judge said that there was still time 
to sue that lessee and plaintiff 1 could do 
it himself. But he made a conditional 
order that if plaintiff 1 did not receive 
that amount from the lessee, then the 
receiver should pay it. It has not yet 
been found that there has been any loss 
to the estate in connexion with that 
amount. No one yet knows whether 
there is going to ho any loss. If there 
wero any loss.it would still have to be 
determined whether that los3 was due 
to any neglect on the part of the recei¬ 
ver. The learned Subordinate Judge in 
my opinion was clearly not justified in 
making a hypothetical and conditional 
order that if the amount was not recover¬ 
ed in further proceedings from the 
lessee, the receiver should pay it. 

In my opinion this appeal should be 
allowed with costs in this Court and the 

I 

order of the learned Subordinate Judge, 
so far as it is against the receiver, 
should ho set aside. 

Anantakrishna Ayyar, J. —I agree. 

On the merits I agree with my learned 
brother and have nothing to add. 

On the preliminary objection taken by 
the learned advocate for the respondent 
that no appeal lies in this caso, I should 
like to add a fow words of my own, hav¬ 
ing regard to the importance of the 
question. I think that the learned ad¬ 
vocate for the respondent is correct in 
his contention that no appeal should be 
takon to lie as a matter of course and that 
the appellant has to show in every case 
that a right of appeal has been expressly 
given to him by statute: see Meenakshi 
v. Subramania (4) aud Rangoon Dota- 
toung Company Ltd. v The Collector , 
Rangoon (5). The question then is whe¬ 
ther O. 40, R. 4 road with O. 43, R. 1 
(s), gives a right of appeal in a case 
like the present. Now, the learned ad¬ 
vocate for the respondent argued that 
it is only in cases whore the Court 
directs the property of the receiver to be 
attached with a view to be sold that a 
right of appeal is given under O. 43, R. 1 
(s). I am unaMo to agree. The wording 
of O. 43, R. 1 (s) is to this offoot: An 

appeal shall ho from an orde r under R. 4, 

( 4 ) TiSBR] 11 Mri'l. 26-14 I.A. 160 (P.0 ). 

(5) [19131 40 Cal. 21=39 I.A. 197=16 I.C. 183 

(P.O.). 


O. 40.” If therefore the order in ques- 
' tion is an order passed under 0, 40, R. 4, 

then it follows an appeal lie3 under the 
express provisions of 0. 43, R.l (s), Civil 

P. C. The learned advocate for the res¬ 
pondent argued that the present case 
comes under O. 40, R. 3. I am again 
unable to agree. Order 40, R. 3, only 
declares the duties of a receiver appoint¬ 
ed by Court. A receiver in one sense 
would be the representative of the party 
who finally succeeds in the litigation, 
and it i3 possible that receivers may get 
into their heads the idea that their only 
obligations are to account to the party 
who would be finally successful in the 
litigation ; and there are statements in 
the reports to the effect that the receiver 
is the receiver of such a party. 

Inorder to make it clear that the Court 
that appoints receivers has got certain 
rights of control over the receiver and 
that the receiver has certain duties to 
the Court, O. 40, R. 3, provides in four 
clauses, particular heids of duties of the 
receiver in that connexion, the enforce¬ 
ment of the duties of the receiver being 
worked out by orders pissed under O. 40, 
R. 4. The learned advocate for the res¬ 
pondent argued that Cl. (d), R. 3, pro¬ 
vides for the present ease, which is a 
case where a receiver is sought to be 
made liable for loss alleged to he oc¬ 
casioned to the estate by his wilful de¬ 
fault orgross negligence. Reading R. 3 
(d) I am not able to find anything there 
which fixes the exact amount of loss or 
damages which the receiver is liible to 
pay to the estate by reason of his wilful 
default or gross negligence. As I said, 
R. 3 only declares the duties and it is 
under R. 4 that t ho liabilities are worked 
out and enforced. Then it was argued 
that there is no specific provision in R. 4 
which enables the Court to fix any par¬ 
ticular amount which the Court finds to 
be due from the receiver in respect of 
his management of the estate as receiver. 

No doubt there is no such specific provi¬ 
sion in R. 4, and it may desirable to 
insert such a specific provision ; but 
reading R. 4, I find that it by necessary 
implication makes provision for the 
Court determining the amount due by 
the receiver uuder the several heads spe¬ 
cified in R. 3; for the rule proceeds fur- 
ther to point out how in oases of non¬ 
payment by the receiver of the amount 
so found, the amount is to be realized 
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by the Court. I am clear that the Court 
has first to determine and find out, 
Tinder R. 4, the amount due by the 
receiver. Against any order made by 
the Court fixing such amount, an ap¬ 
peal lies, because, in my view such an 
order is an order passed under O. 40, 
R. 4, and according to the express word¬ 
ings of O. 43, R. I (s), an appeal lies in 
such a case. Then tho learned advocate 
argued, and ho submitted that he is sup¬ 
ported in that argument by some re¬ 
ported decisions, that according to the 
above view, we are not giving duo effect 
to tbe last portion of R. 4. I think the 
answer to that argument would bo clear 
if one looks into tho history of that pro¬ 
vision. Thoro was no such provision in 
the Code of 1882, S. 503, relating to the 
enforcement by the Court of payment 
of the amount found duo from tho re¬ 
ceiver. Having regard to tho fact that 
in S. IS (4), Provincial Insolvency Act of 
1907, the legislature thought it proper, 
with reforenco to Official Receivers, to 
point out the mode by which amounts 
found due by them should be realized, 
tbe legislature (probably for uniformity! 
and, possibly, also on grounds of policy) 
made similar provisions that the amount 
found duo by the roeeivor appointed 
under the provisions of tho Civil Proce¬ 
dure Code should be realized (in addition 
to the mode prescribed by O. 40, R. 3, 
namely, by proceeding against tho secu¬ 
rity which he might have already fur¬ 
nished) by attaching and soiling bis 
property. The wordings of R. 4, O. 40, 
are similar to those in sub S. 4, S. 18, 
Provincial Insolvency Act 1907. Evi¬ 
dently it was thought that other modes 
of realizing amounts ordered by Courts 
viz., by arrest &c., should not be re¬ 
sorted to in such oases, as tho history of 
the legislation on this point indicates. 

Wo find a similar provision repeated 
in suk-S. 4, S. 50, Provincial Insolvency 
Act, 1920. Of course, our decision 
should rest on tho wordings of tho sec¬ 
tion applicable to the case on hand ; but 
to understand and properly appreciate 
the meaning and effect of the words, it 
will be usoful to remember tbe history 
of the matter. If we remember this 
aspect of tho question, then the last por¬ 
tion of R. 4 does not, in my view, give 
any trouble at all, in considering the 
question of appeal. "Otherwise, it is 
surely ourious that tho legislature should 


provide for appeals only when the pro¬ 
perty of the receiver is attached to rea¬ 
lize the amount found due by the re¬ 
ceiver (when, it is not disputed, the ques¬ 
tion of liability, and the amount found 
due, could also be agitated), without 
providing for direct appeal from orders 
fixing such amounts. I am of opinion 
that one is not driven to such a con¬ 
clusion as 1 read the provisions of the 
Code. 

Turning to cases cited by the learned 
advocate for the respondent the first 
caso that should receive our careful 
consideration is the case in Palaniappa 
L hotly v. Palaniappa Che tty (l). But on 
reading tho judgment as a whole, I find 
that tho learned Judges state there that 
the amount due from tho receiver bad 
not been finally fixed by the Court, In 

fchafc a lum P sum of Rupees 
oh, 100 is directed to be paid by the re 

coiv’or into Court. It therefore seems 
to me that, roading tho judgment as a 
whole, it is only a caso of the Court 
issumg directions io the receiver, its 
officer as to how tho money in his hands 
should for the time being be safe guarded 
or disposed of. I do not understand that 
to ho a case where tho Court after goim- 
mto the question determine! tho amount 
for which the receiver is liable. I re¬ 
ceive support in my so understanding 
this judgment by what happened later 
on in the very case that was the sub- 
jec of discussion in Palaniappa Chatty 
v- Palaniappa Chatty (L). That matter 
at a later stage came again before this 
Court in Palaniappa Chatty v. Palani- 
appa Chatty (6), and the learned Judges 
Krishna* and Venkatasubba Rao spec! 
fically state that they are not able 
to understand how the amount of Rupees 
36.100, which the Court directed the re¬ 
ceiver to pay into Court was arrived at 
counsel in that case were also unable to 
state bow the amount was arrived at 
evidently because the accounts of the 
lecoiver haa not been duly investigated 
and the amount due by him had not 
been determined by the Court, in ac¬ 
cordance with O. 40, R. 4. As I read 
the judgment in Palaniappa Chatty v 
Palaniappa Chatty (l) it is not adeci' 

r°?, 0 V his r °‘ nfc * As re Sards Ganasha 
LaU v Kumar Satya Narayan Singh (2) 
and Arunachellam Clicttiar v. (J P 0 Lit 
(3), in both these_ cases. the loarneu 
(G) A. I. R. 19-23 Mad. 85=G9 I. 0. 203 - a 
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Judges seam to suggest that a right of 
suit would be available in such cases 
and that the matter is not one for ap¬ 
peal, and that appeal is limited only to 
cases where consequential orders attach¬ 
ing property of the receiver are passed 
under O. 40, R. 4. I may state that, as 
remarked by the learned Judges who 
decided Palaniappa Chetty v. Palani- 
appa Chetty (6), the proper procedure to 
be followed in such cases is this : If 
after asking parties interested to state 
the points in dispute and after giving 
them liberty to surcharge and falsify the 
accounts filed by the receiver, the Court 
comes to the conclusion that the matter 
involved is not intricate and that justice 
to the parties and the receiver could be 
meted out by having the questions de¬ 
cided in those very proceedings, then 
the Court should appoint a commissioner 
to go into the matter after taking evi¬ 
dence and itself dispose of the disputes 
raised. Of course evidence is taken, and 
the questions are ultimately decidod by 
the Court. To say that after all this 
is done, a right of suit is still available 
to any aggrieved party or receiver seems 
to bo really not in accordance with what 
the learned Judges have observed in 
Palaniappa Chetty v. Pataniappa Chetty 
(6). Further, a suit against a receiver 
requires the sanction of the Court. If 
the Court, after examination and in¬ 
vestigation into the matter after all the 
evidence available has been let in should 
come to definite conclusions on points 
in dispute, then ordinarily I cannot 
understand the Court giving leave to file 
a fresh suit relating to the same matter. 
The learned Judges in these cases, Ganesh 
Lali v. Kumar Satya Narayan Singh (2), 
and Arunachallam Cliettiar v. U Po La 
(3), were evidently dealing with cases 
where only directions were given to the 
receiver in the matter of the manage¬ 
ment of tho estate and not with cases 
whore the Court had to decide the 
amount due from the receiver in respect 
of wilful default or gross negligence ; 
and in that view no objection could be 
taken to the remarks of the learned 

Judges in those cases. 

Heaton, J., tho case in Shrinivas 
v. M. C. Waz (7), observed at p. 103 (of 
45 Bom) that O. 40, is " somewhat 
imperfectly framed". With respe ct, I 

(7) A. I. H. 1921 Bom. 427 = 59 I. U. 421 = lo 
Bom. 99. 


agree with that remark, and as the mat¬ 
ter is one which is likely to be of fre¬ 
quent occurrence, it is right that there 
should be no doubt on such matters. It is 
a question for consideration whether 
O. 40, R. 4, may not be amended by the 
addition of a clause providing that the 
Court may, after inquiry, pass orders 
determining the amount due from the 
receiver on examination of his accounts, 
and also similarly determine the amount 
of loss caused to the estate by the wil¬ 
ful default or gross negligence of the 
receiver. 

I therefore hold that an appoal lies 
in this case, and accordingly overrule 
the preliminary objection. 

I agree with ray leirned brother on 
the merits of the case, and also in the 
order as to costs which he proposes to 
pass in this ca-:e. 

p.r.s/b.v. Appeal allowed . 
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Kuppuswami Rao —Petitioner. 

v. 

Sathiapria Rai — Respondent. 
Criminal Revn. No. 937 of 1930 and 
riminal Revn. Petn. No. 865 of 1930, 
•ecided on 19th February 1931, against 
rder of Sess. Judge, Madura Division, in 
riminal Misc. Petn. No. 97 of 1930. 

Criminal P. C. (1898), S. 476 (B)—Sea.jon. 
ourt cannot direct Additional 
strate to prefer complaint under S. 476-B f 

ut may itself prefer it. . , , 

There is no provision in law by whicn tne 
;ssions Judge can direct the Additional Dis- 
ict Magistrate to prefer a complaint under 
476-B. The Superior Court may }£ el * 
ie complaint. t 

R. Kesava Ayyangar-iox Petitioner. 

The Public Prosecuto / for the Urown. 
F. S. Vaz~ lor Respondent. 

Order.— There is no provision in law 
v which the Sessions Judge can direct 
ie Additional District Magistrate to 
•ofer a complaint under S. 476-B, Cri- 
inal P. C. The Superior Court may it- 
ilf make the complaint. 

The order of the Sessions Judge is ac- 
irdingly cancelled. 

r> o In v. Order accordingly. 
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iMuddi) Sudarsanam —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Ttevn. No. 786 of 1930 and 
Crira. Revn. Petn. No. 729 of 1930 Deci¬ 
ded on 10th February 1931, against order 
of Stationary Suh-Magistrate, Guntur, 
D/- 16th October 1930, in Crim. Case No. 
468 of 1930. 

Madras Salt Act (1889), S. 69—Powers of 
police under Act are not restricted. 

There is nothing in the sections of the Act 
restricting the normal duty of the police to re¬ 
port to the Magistracy, nor is there any indi¬ 
cation that the sections taken as a whole com¬ 
pose a self-contained Codo of Procedure. 

[P 769 C 2] 

If S. 69 imposes upon the polico the duty of 
taking all measures in thoir power, one would 
expect some clause making that power clear, if 
it is a restricted power, and not the normal 
power of the police. 

The Act does not intend a scheme of procedure 
nor does it intend anything more than a few 
special additions to the normal procedure of the 
Criminal Procedure Codo : A. I. R. 1925 Mad. 
85G and A.I.R. 1923 Mad. 339, Ref. [P 769 C 2] 

K. S. Jayarama Ayyar and <3. Krishna 
Arya —for Petitioner. 

Advocate.General and Public Prosecutor 
—for tbe Crown. 

Order .—This is a petition by an 
undertrial prisoner in the Court of the 
Sub-Magistrate ot Guntur seeking to sot 
aside his order that under S. 190 (b), he 
had lawfully taken cognizance of the 
offence. 

This Court has already had ocoasion 
to remark upon the mischievous habit of 
trial Courts passing interlocutory orders 
for which there is no provision in the 
Criminal Procedure Code. If the ac¬ 
cused wishes to raise a point of law by 
■way of defence, he should raise it. when 
called on for his defence, and the Court 
should deal with it in its judgment. 

This petition therefore is misconceived 
and might bo dismissed upon that short 
ground. However, since the point of 
law has been raised, it may be answered. 

Tho petitioner was charge-sheeted by 
the police under S. 74 (d), Madras Salt 
Act and his plea is that for offence under 
that Act the police have no power to put 
in a charge sheet. This plea depends 
upon the contention that the Salt Act 
entirely regulates the manner of investi¬ 
gating offences under that Act, and its 
regulation does not admit of a police re- 
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port to a Magistrate under S. 190 (b), 
Civil P. C. Ch. 6, Salt Act, deals with 
the powers of public officers for the de¬ 
tention and punishment of offences 
against the Salt law. It will be conve¬ 
nient to survey its sections as bearing 
upon police powers in concise form. 

Section 46. — Magistrate to issue search 
warrant on information. Informant nob 
specified; presumably any one 

Section 47.—Police Officer duly em¬ 
powered may search and arrest. Person 
arrested must be bailed for appearance 
before Salt Inspector. 

Section 48. Headman to report to 
nearest salt faotory or police station. 

Sections 49 and 50.— Police may arrest 
without warrant. 

Section 52.—To report such arrest to 
immediate official superior. 

Section 53. Person arrested to ho for¬ 
warded to Salt Inspector or to nearest 
police station. 

Section 54.—Bail by police to appear 
before Salt Inspector. 

Section 64.—Salt Inspector must send 
report to the Magistrate who acts as 
though it were a police report under 
S. 190 (b). 

Section 67.—Police to take charge of 
property in crime. 

Section 68.—Police must assist other 
departments in carrying out provisions of 
the Act. 

Section 69. — Police must report 
breaches of the Act to Salt Inspectors, 
and shall be bound to take all reasonable 
measures in their power to prevent the 
commmission of such breaches. 

Section 70. — Landowners to report 
offences to the police. I cannot find any¬ 
thing in these sections restricting the 
normal duty of the police to report to 
the Magistracy, nor any indication that 
the sections taken as a whole composo a 
self-contained Code of Procedure. S. 64 
seems to contemplate that tho Magistrate 
will be familiar with police reports, and 
does not say 

“in liko manner as if report had been made to 
him in respect of other offences under S. l£0(b).” 

And if S. 69 imposes upon tho police 
tho duty of taking all measures in their 
power, one would expect some clause 
making that power clear, if it is a restric¬ 
ted power, and nob the normal power 
'of the police. In the Salt Act this 
clause finds place. S. 11. A charge of 
an offence under S. 9 shall not be euter. 
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te-ined except on the complaint of a Salt 
Revenue Officer. That the Madras Act 
contains no similar provisions seems 
conclusive upon the point. Ch. 6 is 
mainly concerned with providing special 
provisions in regard to arrest and bail; 
but as regai-ds a mere report it is silent. 
In re. Venkanna (l) is very much to the 
same effect as the above observations, 
although that ruling is concerned with 
the Madras Abkari Act. With all res¬ 
pect I would transfer the argument to 
this case; only I should not use the 
phrase “serious lacuna” when reaching 
the point that, for cases where there is 
no arrest the Acts make no special pro¬ 
vision. Because a lacuna suggests some 
gap or oversight in a regular scheme, 
and I do not think that the Acts intend 
a scheme of procedure, or intend any¬ 
thing more than a few special additions 
to the normal procedure of the Criminal 
Procedure Code. 

In Re Kuppusami (2) which is also 
upon the Abkari Act it is found that the 
submission of a oharge by the police in¬ 
stead of by the Abkari Officers placed a 
considerable disability on the accused. 
But as observed in In re Venkanna a) 
it is not clear that this does not refer to 
an arrest in which special provisions in 
the Abkari Act were not observed. 

In Lazar Fernando v. Amir than Fer- 
nando (3) the learned Judge in the 
chapter entitled “powers and duties of 
officers” finds no mention of private per¬ 
sons, which is not surprising. It seems 
at least questionable whether, if the 
Abkari Act was intended to restriot the 
normal function of private persons, it 
would not have done so in terms. 

I do not find therefore that the Magis¬ 
trate wrongfully took cognizance of this 
offence, and dismiss the petition. 

F.R.S./k.n. Petition dismissed. 


(1) A. I. R. 1925 Mad. 850=90 I. 0. 436. 

(2) A. I. R. 1923 Mad. 389=72 I. 0. 175=24 
Cr. L. J. 335. 

(3) A. I. R. 1929 Mad. 604=1929 Cr. C. 78= 
119 I. 0. 174=80 Cr. L. J. 1011=52 Mad. 
618. 
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Jackson, J. 

Gopal Naick and others — Accused — 
Petitioners. 

v. 

Alagirisami Naick — Complainant — 
Respondent. 

Criminal Revn. Case No. 367 of 1930 
and Criminal Revn. Petn. No. 343 of 
1930, Decided on 19th December 1930, 
against judgment of Sub-Divisional Ma¬ 
gistrate, ICoilpatti, D/- 6th March 1930. 

Criminal P. C. (1898), S*. 202 and 156— 
Complaint forwarded under S. 202— Police 
investigation under S. 156 is not illegal but 
mere report is sufficient. 

On receiving information in a complaint for* 
warded under S. 202 the police can investigate 
under S. 156 if they choose to do so. The in¬ 
vestigation is not illegal but more report by 
them is sufficient : A. I. R. 1929 Bovi. 72, Diss. 
from. 11 I. C. 999 and A. I. R. 1923 Pat. 547, 
Ref. [P 770 C 2] 

K. S. Jayarama Ayyar and G. Go¬ 
pal aswami —for Petitioners. 

P. Govinda Menon for Public Prose¬ 
cutor —for the Crown. 

T. Krishnamachariar — for Complain¬ 
ant. 

Order- -The first point is that the 
Public Prosecutor having withdrawn 
from the case, the accused must be ac¬ 
quitted. It does not appear that there 
was formal withdrawal from the prose¬ 
cution under S. 494. The Prosecution 
Inspector simply dropped out and let a 
vakil carry on the prosecution in what 
was practically a private complaint. 

The second point is whether the police 
on receiving information in a complaint 
forwarded under .S. 202 can investigate 
under S. 156. The police need do no 
more than report ; but if they choose to 

investigate, it is not illegal. 

If Emperor v. Baji Nur Mahomed (1 ), 
is to the contrary, I respectfully disagree. 

In In re Arula Kotiah (2), it was held 
that a Magistrate having taken cogniz¬ 
ance of a complaint is bound, if he de¬ 
cides to delay process under S. 202, to 
call for a report and cannot act under 
S. 156 (3) ; but this ruling does not affect 
the powers of the police. It would be a 
strange state of the law if a dangerous 
murderer was at large and the police 
could not arrest him because some mis¬ 
guided person had already lodged a com- 

(1) A.I.R. 1929 Bom. 72=117 I.C. 329=30 Cr- 
L.J. 781=53 Bom. 339. 

(2) [1911] 12 Cr. L.J. 463=11 I.C. 999. 
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plaint so suspiciously false that the Ma¬ 
gistrate had called for a report. King- 
Emperor v. Bhola Bliagat (3) is to the 
same effect. 

The petition is dismissed. 

P.R.S . /v.B, _ Peti tion dismissed. 

(8) A.I.R. 1923 Pat. 547=72 I.C. 375^2TCr7 
L.J. 375=2 Pat. 379. 


* A. I. R. 1931 Madras 771 

Beasley, C. J. and Sundaram 

Chetty, J. 

Sellappa Goundan —Accused. 

v. 

Emperor Opposite Party. 

Criminal Hevn. No. 812 of 1930, Deci¬ 
ded on 5th March 1931. 

* Madras Borstal Schools Act (5 of 1926) 
—Applicability—Requisites stated. 

Before tho provisions of the Act can be ap¬ 
plied, tho requisite conditions arc that the 
adolescent offender should bo addicted to crimi¬ 
nal habits or tendencies or .bo associated with 
persons of bad character; and if ho satisfies 
these requirements and if he is a person who is 
likely to benefit b/ detention in a Borstal insti¬ 
tution then ho maybe sent to any one of tho 
institutions; but whore those conditions arc not 
fulfilled the order of detention in Borstal school 
is clearly wrong and should bo set aside. 

[P 771 C 2] 

K. N. Ganapathi — for the Crown. 

Order. — Tho respondent hero was 
charged in the lower Court with having 
murdered one Palani Goundan on 28th 
June last by hitting him on the head 
with the handle of an axe. The facts of 
the case need not be stated and it is suffi¬ 
cient to say that the respondent appears 
to have lost his temper at the interfer¬ 
ence of the deceased in his quarrel with 
P. W. 3 and to have acted in the manner 
described. The learned Sessions Judge 
convicted him of an offence under S. 304 
latter part, holding that there was no 
intention on the part of the respondent 
to cause the death of the deceased man 
and ordered him to be detained in the 
Borstal School at Palamcottah for five 
years. lie did so because he found that 
the respondent was an adolescent offen¬ 
der within the meaning of S. 2, Borstal 
Schools Act 5 of 1926. It is quite clear 
that in the opinion of the doctor who 
was examined as a Court witness the res¬ 
pondent who gave his ago as 15 was 
about 20 years old and certainly more 
than eighteen. 

The learned Sessions Judge agreed 
with tho view of the Public Prosecutor 
of Coimbatore that this was •, fit case 


for action under the Borstal Schools Act. 
He has however overlooked the fact that 
before the provisions of that Act can bo 
applied the conditions of S. 8 of that Act 
must be satisfied, that is to say, that it 
must appear to the Court that tho adole¬ 
scent offender should by reason of his 
oriminal habits or tendencies or associa¬ 
tion with persons of bad character bo 
subject to detention in a Borstal institu¬ 
tion instead of having a sentence of im¬ 
prisonment passed upon him, provided 
that before passing such sentence the 
Court shall consider any report or re¬ 
presentation which may be made to it as 
to the suitability of the case for treat¬ 
ment in a Borstal School and be satis¬ 
fied that the character, state of health 
and mental condition of the offender are 
such that the offender is likely to profit 
by such instruction and discipline. It is 
clear that the requisites are that the 
adolescent offender should be addicted to 
criminal habits or tendencies or be asso¬ 
ciated with persons of bad character; and 
if he satisfies these requirements and if 
he is a person who is likely to benefit by 
detention in a Borstal institution then he 

may bo sent to any one of the institu¬ 
tions. 

The view taken in the lower Court 
seems to be that the only qualification 
necessary is for the offender to be adole¬ 
scent within the provisions of the Mad¬ 
ras Borstal Schools Act. That is not 
sufficient. He must come within the 
other qualifications and there is no find-| 
ing here by the learned Sessions Judge 
nor is there any evidence to show that 1 
the respondent was a person addicted to 
criminal habits, or was associated with 
persons of bad character. That being so 
the order passed upon him was not the 
correct order. We have looked at the 1 
Prevention of Crimes Act, 1908, the 
English Act which authorizes a sentence 
of detention in Borstal institutions and 
also the Criminal Justice Administration 
Act, 1914, S. 10 which enables Courts of 
Summary Jurisdiction to send youthful 
delinquents to Borstal institutions. It 
seems quite clear to us that the scheme 
of those Acts is to deal only with young 
offenders who have been previously con- 
vioted or who are shown to have crimi¬ 
nal tendencies or to be associated with 
criminal persons. The wording of the 
former is the same as tho Madras Borstal 
Schools Act and wo think that exactly 
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the same considerations apply here. 
Under these circumstances the order of 
the learned Sesssions Judge was clearly 
wrong and we have therefore to substi¬ 
tute for his order our own sentence. The 
act committed was one as the learned 
Sessions Judge finds without premedita* 
tion. The offender is a young man and 
we think that the justice of the case 
will be met by sentencing him to rigo¬ 
rous imprisonment for three years. We 
accordingly set aside the order in the 
lower Court with regard to sentence and 
substitute therefor a sentence of three 
years’ rigorous imprisonment. 

P.R.S./k.n. Order accordingly. 


* A. I. R. 1931 Madras 772 (1) 

Jackson, J. 

Narayana Naick and others — Peti¬ 
tioners. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Case No. 59 of 1931, 
and Crim. Revn. Petn. No. 57 of 1931, 
Decided on 12th March 1931, from order 
of Magistrate, Avanashi, D/- 2oth De¬ 
cember 1930. 

❖ Criminal Trial—Complainant's death — 
No abatement. 

There is no abatement of a criminal case on 
the death of the complainant : 16 Cr. L J. 
713; A.I.R. 1929 Rang. 14, Rel. on.; A. I. Ji. 
1923 Mad. 206, Diss. from. [P 772 C 2] 

A. G. Sampath Ayyangar - for Peti¬ 
tioners. 

Public Prosecutor —for the Crown. 

Order. —Petitioners were complained 
against by a private person and charged 
under S. 166, I. P. C., a nonoognizable 
noncompundable offence. 

The complainant then died. 

The Magistrate was moved to acquit 
the accused under S. 259 beoause the 
complainant was absent; and he ordered 
the case to proceed. This petition is to 
revise that order. 

The Magistrate’s action is within the 
four corners of S. 259 beoause after the 
charge is framed the Magistrate has no 
discretion in the matter. 

But Gulam Mohideen Quarishi Sahib 
v. Ahamadulla Begum Sahiba (1), the 
ruling apparently which the Magistrate 
says does not apply, (he should give the 
reference to any ruling which he men¬ 
tions) lays down as a general principle 

~(l7~A. I. R. 1928 Mad. 206=71 I. 0. 49=*4 
Cr. L. J. 2=46 Mad. 88. 


on p. 89 that criminal proceedings insti¬ 
tuted by a private complainant abate on 
such person s death. I have been able 
to find no such principle in the Code. 

It is argued on behalf of petitioners 
that death is unlike other absence, be¬ 
cause a party, frivolously complained 
against, will have no redress. But a 
complete disappearance may be as effec¬ 
tive as death, and anyhow after a 
charge has been framed there is not much 
question of frivolity and vexatiousness. 

In In re. Ramasamier (2), Sir William 
Ayling has held that there is no abate¬ 
ment of a criminal case on the death of 
the complainant. 

In U Mo Gaung v. U Po Sin (3), a case 
is ordered to proceed despite the com¬ 
plainant’s death. 

In the circumstances it cannot be said 
that there is a principle of general ap¬ 
plication that private complaints abate 
upon death; and the point was rightly 
decided by the lower Court. 

The petition is dismissed. 

P.R s./k n. Petition dismissed. 

(V [1915J 16 Cr. L. J. 713=30 I. C. 1001. 

(3) A. [. R. 1929 Rang. 14=114 I. 0. 681=30 
Cr. L. J. 345=6 Rang. 664. 


* A, I. R. 1931 Madras 772 (2) 

Beasley, C. J. and Sundaram 

Chetty, J. 

Appachi Goundan —Accused. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 120 of 1931 and 
Case Referred No. 10 of 1931, Decided on 
17th February 1931, for orders of High 
Court by Sess Judge, Coimbatore, D/- 
13th February 1931. # . 

* Criminal P. C. (1898), S. 435 (4)— 
“Made’' — Meaning of, explained — Applica¬ 
tion not entertained by District Magistrate 
doe* not bar application to Sessions Judge 

The word "made” means not only made” 
but "entertained and decided.” Making an 
application does not merely mean presenting a 
petition to the Magistrate or the Sessions Judge 
but it must mean something more. i. e., that 
the application must be heard and determined. 

An application was made to the District Magis¬ 
trate to revise an order of the Sub-Magistrate 
discharging one of the several accused on the 
same evidence which had led to the commit¬ 
ment of thj other accused persons to the Court 
of Se«3ions. The District Magistrate remarked 
as follows : 

“ As I am informed that the records are in 
the Sessions Court and the time is too short to 
get them to enible me to consider this case, I 
think it would be convenient if this application 
were presented to the Sessions Judge.” 
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On application being made to the Sessions 
Judge, he declined to entertain it as it wjs 
made to the District Mag sirate. 

Held : that it was open to the petitioners to 
present an application to the Sessions Judge 
and that it was o e en to the petitioners to re¬ 
present the same application to the District 
Magistrate. L P 773 C 2] 

The Sessions Judge —Referring Officer. 

The Public Prosecutor —for the Crown. 

Order. —Before the Stationary Sub- 
Magistrate of Palladam there were six 
accused persons charged with the mur¬ 
der of one Narayana Goundan on ‘27th 
September last. Of the^e, five accused 
were committed to the Sessions but the 
aocused 5 was discharged by him. As in 
the opinion of the prosecution the same 
evidence which established a prima facie 
case against the five accused also did so 
against accused 5, an application was 
made to the District Magistrate to revise 
the order of the Stationary Sub-Magis¬ 
trate. When the petition was put in on 
the 24th January last the District Magis¬ 
trate dealt with it in the following man¬ 
ner as will appear from his endorsement 
on the petition : 

“ As I am informod that the records are in 
the Sessions Court and the time is too short to 
got them to enable me to consider this case, I 
think it would be convenient if this applica¬ 
tion were presented to the Sessions Judge.” 

After that the petitioners thought 
that the better course would be to with¬ 
draw the petition and accordingly the 
petition was withdrawn and another 
petition presented to the Sessions Judge 
of Coimbatore. When the matter was 
gone into by him objection was taken by 
the advocate for accused 5 that the Ses- 
tions Judge was not entitled to hear the 
petition by reason of S. 435 (l), Criminal 
P. C. which states : 

“ If an application under this section has 
been made either to the Sessions Judge or Dis¬ 
trict Magistrate no further application shall be 
entertained by the other of them ” 
and it was argued that as an application 
had been made to the District Magis¬ 
trate under S. 435, Criminal P. C the 
Sessions Judge has no power to enter¬ 
tain a similar application. The learned 
Sessions Judge has in considering that 
objection taken the literal meaning of 
the word “made.” In his view when 
the application was presented it was 
made notwithstanding the fact that tbe 
District Magistrate declined to go into 
the merits of the application and said 
that the more convenient course would 
be to re-present the application to the 


Sessions Judge. We are unable to take 
the same view as the learned Sessions 
Judge has taken. We think that parti- 
oularly when the fact9 of the case are 
applied to the consideration of the sub. 
section, the word ‘made ’ means not, 
only "made” but ‘ entertained and deci¬ 
ded.” We are of the opinion that mak 
ing an application does not merely mean 
presenting a petition to the Magistrate 
or the Sessions Judge but it must mean' 
something more, i. e., that the applica-i 
tion must be heard and determined. In 1 
this case the facts are very strong. It 
was much more convenient in the opi¬ 
nion of the District Magistrate for the 
Sessions Judge to entertain the applica¬ 
tion; otherwise he would have enter¬ 
tained it himself. We certainly think 
that it would be a very odd state of 
affairs if after the Magistrate acted in 
the way he did no further steps could be 
taken by the petitioners to revise the 
order of the Stationary Sub-Magistrate. 
That in our opinion is clearly wrong. 
We are of the opinion that it was open 
to the petitioners to present an applica¬ 
tion to the Sessions Judge and that it is 
open to the petitioners to re-present 
the same application to the District 
Magistrate. We accordingly make an 
order that the District Magistrate is to 
take this application again on his file 
and dispose of it according to law. 

P.R.S./k.N. Order accordingly . 


A. I. R. 1931 Madras 773 

Beaslet, C. J. and Sundaram 

Chettv, J. 

Subba rathnammal —Petitioner. 

v. 

Seshachalam Naidu —Respondent. 

Criminal Misc. Petn. No. 175 of 1931, 
Decided on 26th Mar 2 h 1931. 

Criminal P. C. (1898), S. 491—Procedure 
by way of habeas corpus cannot be utilized 
for going behind order of competent Court. 

When a Court of competent jurisdiction has 
declared a person to be a fit and propor person 
to exercise guardianship over the infant it can¬ 
not be argued that the retention bv such person 
legally ap >ointed is either illegal or improper. 
The procedure by way of habeas corpus is not 
intended to be utilized for the purpose of going 
behind such an ordor and it is only in cases 
where it can be shown that a minor child 
is illegally or improperly retained that Courts 
will interfere by way of habe»s corpus : King 
v. Oreenhill, 4 Ad. & E. 624, Dist. 

[P 774 0 2, P 775 0 1] 
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K. Rajfih Ayyar, V. Ramaswami and 

Narasinga Rao—lor Petitioner. 

S. Varadachariar and S. V. Venu- 
(jopalacharicir for Respondent. 

Beasley, C. J. The petitioner here is 
the mother of an illegitimate minor son 
and she has presented this petition pray- 
mg for .the issue of a writ of habeas 
corpus directing the respondent to hand 
over the custody of that child to her. 
ine child was born on 11th April last 
year. It would appear that the peti¬ 
tioner ha 1 been living as the respon¬ 
dent s mistress for some two or three 
years in the respondent’s house in which 
also the respondent’s wife lived. The 
latter was incapable of bearing any child- 
ren. There had been previously born to 
the petitioner two other children both 
of winch died in very early infancy. 
After the birth of this child the peti¬ 
tioner went to Mysore, it is said, in order 
to visit her sister who was very ill ; and 
s 10 alleges that she was prevented by 
the respondent from taking her child 
with her, and upon her return to Madras 
early in July that he has refused to hand 
over to her this child. Accordingly she 

has presented this petition for a writ of 
habeas corpus. 


ISHACHALAM (Beasley, C. J.) 1931 

in that case that as it appeared that the 
appellant was a resident of Mysore and 
therefore residing outside the jurisdic¬ 
tion of British India, she could not be 
appointed the guardian of the minor as 
over such a guardian the Court could not 
exercise a proper control and in support 
of that view reference was made to 
Mutliuveerappa Chetty v. Ponnuswamy 
Chetty (1). 

The order of the appellate Bench then 
goes on as follows : 

The appollanfc therefore cannot herself be 
appointed guardian of the minor under the Act. 

or this reason without going into any of the 
othor questions raised, we find it unnecessary 

to interfere in the appellant’s favour with the 

order of the learned District Judge. This will 
not preclude the appellant from seeking any 
other remedy open to her. ” 

It is clear that the appellate Bench 
did not go into the merits of the ease. 
On the question of jurisdiction they dis¬ 
missed the appeal at the same time mak¬ 
ing the order of the District Court a 
final one. With regard to the conclud¬ 
ing words of that order, we have had 
addressed to us an argument by Mr. Rajah 
Ayyar that lie has come here really with 
the benediction of the Division Bench. 
But it appears to us that those words 


Some important matters must be re¬ 
ferred to. The petitioner presented a 
petition under the Guardians and Wards 
Act to the District Court of Chittoor, 
namely, 0. P. 18 of 1930. In that peti¬ 
tion she prayed to be appointed the 
guardian of the person of the minor child. 
The respondent here was the respondent 
in that petition. He put in a counter¬ 
petition alleging that the petitioner was 
not by reason of her immoral character 
and other matters a fit and proper person 
to be appointed the guardian of the per¬ 
son of the minor child. Ho added also 
that he was a fit and proper person and 
that he was willing to be appointed the 
guardian of the person of the minor 
child and prayed to be so appointed. 
The Distriot Judge of Chittoor went into 
the merits of the case and decided that 
the petitioner was not the right person 
to be appointed guardian of the person 
of the infant and decided at the same 
time that the respondent was; and he 
was accordingly appointed the guardian 
of the person of the child. The peti¬ 
tioner then brought the matter up to the 
High Court in A, 1. R. 1931 Mad. 478 
and it was decided by the Division Bench 


mean nothing more than that if the peti¬ 
tioner has got some other remedy, the 
decision of the appellate Bench is not to 
be taken to be a bar to her adoption of 
such a remedy. The question is whether 
she has got any such remedy as she seeks 
here. We have an order of the Court 
of competent jurisdiction declaring on 
the petitioner’s own petition the respon¬ 
dent to be the fit and proper person to 
be appointed guardian of the person of 
the minor child. That order is still sub¬ 
sisting. The respondent therefore is 
declared to be the fit person entitled to 
the custody of the minor child, The 
question is whether under such circum¬ 
stances in the face of that subsisting 
order, it is open to the petitioner to come 
here by way of habeas corpus and obtain 
custody of the child. It is quite clear 
to us that there is no remedy by way of 
habeas corpus unless it is shown that 
the retention of the minor child is illegal 1 
or improper. When a Court of compe¬ 
tent jurisdiction has declared a person 
to be a fit and proper person to exercise 
guardianship over the infant, how can it 
be argued here that the retention by 

(1) [1912] 13 I. C. 1G. “ 
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■that person legally appointed is either 
illegal or improper ? We are quite satis¬ 
fied that it was never intended that the 
procedure by way of habeas corpus should 
be utilized for the purpose of going be¬ 
hind such an order as we have here ; and 
it is only in oases where it oan be shown 
that a minor child is illegally or impro¬ 
perly retained that Courts will interfere 
by way of habeas corpus. We have 
been referred to the authority of Kin<j v. 
Greenhill (2). But that case really is an 
examination of other cases into the ques¬ 
tion as to whioh party, the husband or 
the wife as the case may be, was the 
best person or the better person to have 
the guardianship or custody of the child 
and it is quite clear from a reading of 
that case that where a child is in the 
legal or proper custody of another per¬ 
son, others be those persons mother, 
father or relatives, have no right to come 
by way of habeas corpus for a writ direct¬ 
ing the return of the child from the per¬ 
son in whose proper or legal custody the 
infant is. The only remedy, if any—in¬ 
deed there may be none in this case — 
open to the petitioner is to apply under 
S. 39, Guardians and Wards Act. If the 
petitioner is able to satisfy the Court 
that the conditions mentioned therein 
are present in the case, that will be a 
good reason for asking the Court to take 
the guardianship of this infant away 
from the respondent and to put it with 
the petitioner. S. 25 of the same Act 
does not assist the petitioner in the least 
degree. S. 25 merely deals with the case 
of a child which lias been in the custody 
of or should be in the custody of a person 
appointed guardian and which leaves or 
is removed from such custody. Under 
such circumstances as those when the 
legal guardian or the natural guardian 
makes an application for the return of 
the child under S. 25, the question may 
be enquired into as to whether it is right 
that the child should be returned to that 
person on the ground that the person 
who has been appointed guardian or is 
the natural guardian of the infant is not 
a fit and proper person to have the child. 
That section has no application to this 
case. 

This petition must be dismissed. 

P.R.S ./ K.N . Petition dism issed. 



(2) 4 Ad. & E. 624. 


. Emperor 

* A. I. R. 1931 Madras 775 

Waller and Pandalai, JJ. 

Sundaram Aiyar - Accused 1—Appel¬ 
lant. 

v. 

Emperor 

Criminal Appeal No. 13G of 1931, De¬ 
cided on 21st July 1931, against order of 
Sess. Judge, Tinnevelly, in Case No. 97 
of 1930. 

# Criminal P. C. (1898), S. 304 —Mistake 
lying in misunderstanding of law — S. 304 
does not apply. 

Section 304 contemplates cases where tho 
verdict delivered is not in accordance with what 
wa3 realty intended bv the jury. It has no ap¬ 
plication where there is no accident or mistake 
in the delivery of the verdict and the mistake 
lies in the misunderstanding of the case by the 
jury. Where the jury returns the unanimous 
verdict of not guilty clearly enough, but the 
Judge finding that reason which the jury added 
as a ground for their opinion was based on a 
misunderstanding of tho law, addresses another 
charge on the law to the jury and requests the 
jury to reconsider the matter, the procedure 
adopted is bad and the amended verdict of guilty 
is illegal: 28 Bom. 412 and 14 I. C. Go.*, Bel. on; 
A. I. B. 1927 Rang. 63 (F. B.), Dist. ! P 777 C 1] 

K. S. Jayarama Ayyar and G. Gopala- 

swavii — for Appellant. 

Public Prosecutor — for the Crown. 

Judgment.—This is an appeal by 
accused 1 in a case tried by the learned 
Sessions Judge of Tinnevelly with a jury 
for an offence under S. 395, I. P. C., in 
which the appellant and seven others 
were convicted and sentenced to various 
terai3 of imprisonment. The sentence 
on the appellant is six months and a fine 
of Rs. 200 and six months more in 
default. The facts alleged were as fol¬ 
lows: The appellant is the accountant 
of the Isanam Mutt to which the Marap- 
panad village belongs. The other accused 
in tho lower Court were mostly Pallars 
residing in the paracheri in that village. 
The mutt had engaged the Pallars to 
repair a breach in a channel. On 11th 
August 1930 the Pallars quarrelled about 
the distribution of wages between ac¬ 
cused 2 in the lower Court and the father 
of P. W. 1. Tho dispute was referred to 
the appellant who asked that Rs. 10 
should be deposited by both parties as 
caution money to abide by his decision 
by 3 p. m. on the 12th. The father of 
P. W. 1 did not turn up at the time nor 
did he pay, Tho son (P. W. 1) said that 
his father had gono to fetch the money. 
Tho appellant thought that it was a 
falsehood and that the father of the pro- 
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secution witness was trying to back out 
of the proposed settlement. It is alleged 
that at 5 p. m. that day (12th August 
1930) Ihe appellant and his co-accused 
Pallars went to the hut where P. W. 1 
was cooking. The appellant stood on 
the bund of the channel and asked for 
P. W. Is father and was told that he 
had not come back. Thereupon the ap¬ 
pellant is said to have lost his temper 
and told his Pallar followers, the other 
accused, to pull off the roof of P. W. Is 
house and to loot the contents of the 
house. . They are alleged to have done so 
after binding P. W. l’s hands with his 
own cloth. After the looting, P. W. 1 is 
alleged to have been kept bound at the 
same place by two cf the Pallars and 
not allowed to go away until mid-day on 
the 13th. 

The conviction of the appellant is said 
to be based on a unanimous verdict of 
the jury. Jf so, it cannot be disturbed 
unless there was material misdirection 
or other material irregularity at the 
trial which would vitiate the verdict and 
judgment. 

Counsel for the appellant has urged 
that the charge to the jury is vitiated by 
misdirections: (l) as to the explanation 
of the offence of dacoity, (2) by reason of 
mis-statements of the prosecution evi¬ 
dence in material particulars and (3) on 
account of general unfairness which did 
not leave the jury any real choice to 
exercise an independent judgment on the 
facts. He also complains that the sen¬ 
tence is vitiated by the fact that the 
verdict of the jury first given was one of 
acquittal of the appellant and that the 
subsequent verdict of guilty was given in 
circumstances in which the jury had no 
power to vary their first verdiot and the 
Judge was not entitled to accept any 
variation. 

In the view we take on this last point 
it is not necessary to consider the objec¬ 
tions as to misdirection. The objection 
as to the verdiot seems to us to be well 
founded. From the judgment it appears 
that what happened was that after the 
learned Judge had charged the jury on 
the law and on the facts the jury returned 
the following unanimous verdict: 

"Accused 7 and 9 are not guilty; accused 11 
and 12 are not guilty. Accused 1 did this only 
to intimidate, and the others are guilty of 
dacoity. Accused 1 should be let off because he 
did Dot intend to cause wrongful gain to him¬ 
self, only to show that he was all powerful." 
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The judgment proceeds to show that 
upon this verdict being given the Judge 
again explained the definition of “dis¬ 
honestly ’ in the Code and sent back the 
jury to reconsider their verdict in the 
light of the legal definition. On their 
return after a long deliberation the fore¬ 
man stated: * We are unanimous. Ac¬ 
cused 1 also is guilty of dacoity." In a 
note it is stated that this verdict was 
delivered by the foreman after a very 
long pause and with obvious emotion. 
The objection is that the jury, in the first 
instance, although for a reason which 
they were not bound to state and which 
may have been wrong, found the appel¬ 
lant not guilty as they state expressly 
that he should be let off, and this verdict 
not being vitiated by any mistake or 
accident, neither the jury nor the Judge 
had the power to bring about its reversal 
and convert it into one of guilty. 

In a similar case, Emperor v. Kon- 
bida (ij, it was held that S. 304, Criminal 
P. C., contemplates cases where the ver¬ 
dict delivered is not in accordance with 
what was really intended by the jury 
and that it has no application where 
there is no accident or mistake in thel 
delivery of the verdict and the mistake 
lies in the misunderstanding of the law 
by the jury. If such a mistake results 
in an erroneous verdict, it can be cor¬ 
rected only by the Judge disagreeing 
with the jury and referring the oaso 
under S. 307 of the Code to the High 
Court. It has also been held by this 
Court that there is no provision in the 
Criminal Procedure Code which empowers 
the Judge to question the jury as to their 
reasons for a unanimous verdict when 
there is nothing ambiguous in the verdict 
itself and no lurking uncertainty in the 
minds of the jury themselves regarding 
it and that S. 303 of the Code limits the 
power of the Judge to question to cases 
in which it is necessary to ascertain 
what the verdiot of the jury is: see In 
re Rama Naicker (2). In this case we 
can find nothing in the first verdict to 
show that it was delivered by accident 
or by mistake, iD other, words, that that 
verdict did not express the jury’s real 
meaning. The jury themselves did not 
say that they had made any mistake or 
intended anything else but what they 
said. 

(1 [1604] 28 Bom. 412=6 Bom. L. R. 361. 

(2) [1912] 13 Cr. L. J. 286=14 I. C. 669* 
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Their meaning was quite clear that 
the appellant should be let off, in other 
words, that he was not guilty. They no 
doubt added as a ground for that opinion 
that he was not actuated by any inten¬ 
tion to cause wrongful gain to himsilf 
but only to intimidate P. W. 1. That 
may not be right as an application of the 
law as to dishonesty in the Penal Code. 
All that it showed was that the jury had, 
by committing an error of law, commit¬ 
ted an error of judgment but not that 
they delivered a verdict which they did 
not intend to deliver. This was not a 
case under S. 303 because the learned 
Judge put no questions to the jury as 
obviously no questions were necessary to 
be put to them to ascertain what their 
verdict was. They had stated their ver¬ 
dict clearly enougi as also their reason 
for it which they were not bound to do. 
The case was one in which the learned 
Judge might have thought that the jury’s 
verdict of not guilty against the appel¬ 
lant was based upon an error of law, and 
on that ground he might have thought 
fit to disagree with the verdict, and if so, 
he ought to have submitted the case to 
(this Court under S. 307. In fact how¬ 
ever the course he adopted was to address 
another charge to the jury on the law as 
to dishonesty and to request them to re¬ 
consider their verdict in the light of the 
legal definition. On the reconsideration, 
the jury, apparently with greit reluct¬ 
ance, returned a verdict of guilty aod as 
the record shows they did so with obvi¬ 
ous emotion. For this procedure there 
is no warrant in Criminal Procedure 
Code and the amended verdict of the jury 
was therefore illegally obtained and the 
conviction anl sentence following th9re- 
|upon cannot be sustained. 

The decision in Emperor v. Nga Tin 
Oyi (3) which was referred to by both 
sides during the argument was not a case 
like the present but one in which the 
verdict of the jury did not make it plain 
under which part of S. 304 they found 
the prisoner guilty. Thereupon the lear¬ 
ned Judge questioned the jury, as he was 
entitled to do, under S. 303 to ascertain 
what their verdict was. From the 
answers given it appeared that the jury 
wanted some further elucidation of a 
decision which had been referred to in 
the summing up. The learned Judge ex- 

(8) A. L R. 1927 Rang. 63=99 I. C. 1018=28 
Cr. L. J. 230=4 Rang. 488 (F.B.). 
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plained the decision further to the jury 
who retired again and afterwards- re¬ 
turned a verdict of guilty under S. 303. 
It was held that this second verdict 
could be accepted. Whether in the par¬ 
ticular circumstances of that case the 
opinion that the second verdict could be 
accepted or nob and whether the decision 
was right it is nob necessary for U3 to 
say. Bub the case itself is an illustra¬ 
tion of the rule that only where the ver¬ 
dict is ambiguous or defective and it be¬ 
comes necessary to ascertain what the 
verdict is, can the Judge question the 
jury under S. 303. Tnat was not this 
case nor indeed did the learned Judge, 
as already stated, question the jury under 
that section. We therefore set aside the 
conviction an l sentence and order that 
the appellant be set at liberty. In the 
circumstances of the case we do not think 
it necessary to order a retrial. The ap¬ 
pellant will be discharged. 

P.R.S./P.N. Conviction set aside. 
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Jackson, J. 

Uppalapati Bulli Nagayya — Peti¬ 
tioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Case No. 152 of 1931, 
and Criminal Revn. Petn. No. 134 of 
1931, Decided on 28th April 1931, 
against judgment of Sub-divisional 
Magistrate, Gudivada, in C. A. No. 23 of 
1930. 

(a) Madras Act (3 of 1930)—Act is not 
retrospective—Madras Towns Nuisance Act 
(1889). 

Act 3 of 1930 is not rotrospoctive and its 
similarity to a provious Act cannot make it so. 

[P 775 C 1] 

fb) Madras Towns Nuisances Act (3 of 
1889), S. 9—Confiscation of money used for 
gambling. 

Whoro Court orders the confiscation of money 
with which gambling is alleged to have been 
carried on there must be proof that it was used 
lor gambling. [P 778 C 2) 

(c) Madras Towns Nuisance Act (3 of 
1889), S. 6—Statutory crimes outside Penal 
Code—Imprisonment should be last resort — 
Confiscated money is practically fine. 

For statutory crimes like gambling outsido 
the Penal Code imprisonment should bo tho 
last resort in cases of conturnac)' rather than 
the general peualty. Gambling is a nuisance 
but it hirdly ranks with ordinary crimes 
against porsou and property. 

Confiscated money is practically fine and for 
a first orfence to givo a man the maximum term 
of imprisonmout together with confiscation 



finds that there 
passing sentence 
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which is tlwee times the maximum fine is 
unruly what the law contemplates. [P 778 G 2] 

'l. G. Singaravelu for Petitioner. 

1 ubhc Prosecutor for the Crown. 

. Q^der. The petitioner is accused 1 
ln C - C. No. 348 of 1929 on the file of 
the Sub-Magistrate, Gudivada. The 
appellate Court has sentenced him to 
three months rigrous imprisonment. It 
nas also confirmed the order of the trial 
Court whereby sums of money amount¬ 
ing to Rs. 1,906-9-G found in the house 
of accused 1 have been confiscated. 

Apparently the accused was convicted 
in the alternative under S. 6, Madras 
Act 3 of 18S9 or S. 8, Madras Act 3 of 
1930. The offence was on 18th Novem¬ 
ber 1929 and Madras Act 3 of 1930 re¬ 
ceived the assent of the Governor-Gene¬ 
ral on 21st March 1930. 

The appellate Court 

was nothing wrong in ^ _ 

under the 1930 Act because its~Ss. 8 and 
9 are identical with Ss. 6 and 7 of the 
jlSSO Act. There i3 no reason for pre¬ 
suming that Act 3 of 1930 is retrospec¬ 
tive and its similarity to a previous Act 
cannot make it so. The Act; under which 
accused is liable is clearly Act 3 of 1889. 

Under S. 9 of that Act a police officer 
may seize all moneys reasonably suspec¬ 
ted to have been intended to be used for 
the purpose of gaming. Under S. 517 (l), 

Criminal P. C. a Court can confiscate 
any property which has been used for 
the commission of an offence. The lower 
Courts should specifically have passed 
orders under S. 517 instead of leaving it 
vague under what law they were pro¬ 
ceeding, but that omission does not affect 
the validity of the order. The more dif - 
ficult question is to determine whether 
these moneys were intended to be used 
for gambling. The Sub-Magistrate finds 
that they were so intended because the 
accused refused to open the safe, because 
the safe contained cowries, and because 
each currency note was folded by itself 
indicating its passing through business 
at the time.” The appellate Court does 
not go into the question. Apparently 
the game played was pitch and toss. 

Whether the petitioner held the bank 
and gambled with his clients, or whe¬ 
ther they gambled with eaoh other, and 
he took a commission as his payment for 
providing facilities is not clear. The 
point is important in discovering what 
money was likely to be used in the busi- 
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ness. There is no evidence about the 
appearance of the safe when it was 
opened ; how much had been hurriedly 
bundled away, and how muoh was folded 
singly. It is not made clear why this 
folding proves that the notes were used 
for gambling. That the safe contains 
cowries does not necessarily mean that 
its whole contents must have been used 
for gambling. For instance, the empty 
purse M. O. 5, could hardly have been so 
used. M. O. 1 is Rs. 175-15-9 taken 
from persons present other than the 
petitioner apparently including a sum 
found under bed. M. Os. 2, 3 and 4 are 
money taken from each shelf of the safe 
Rs. 1730-9-9 in all. There is really no 
evidence that this large sum was all 
used for gambling. In any circumstances 
confiscated money is practically a fine, 
and for a first offence to give a man the 
maximum term of imprisonment together 
with confiscation which is. three ti mes 
the maximum fine is hardly what thej 
law contemplates. Moreover for these 
statutory crimes outside the Penal Code 
imprisonment should be the last resort 
in cases of contumacy rather than the ; 
general penalty. Gambling is a public 
nuisance but it hardly ranks with thej 
ordinary crimes against person and pro 
perty. Instead of the remainder of the| 
sentence of imprisonment accused 1 will 
be fined Rs. 500 and that being paid, 
the contents of the safe will be returned 
to him (except for the cowries), becausej 
it is impossible to say on the evidence 
how much was used or intended to be 
used for gambling, and the onus is upon 
the prosecution. 

The accused’s bail is released. 

P.R.S./R.M. Order accordingly. 
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Jackson, J. 

Ganesli Midi Marwadi — Accused — 
Petitioner. 

v. 

Emperor 

Criminal Revn. No. 61 of 1931 and 
Criminal Revn. Petn. No. 59 of 1931, 
Decided on 23rd April 1931, against 
order of Sess. Judge, Anantapur, in Cri¬ 
minal Appeal No. 45 of 1930. 

ifs Penal Code, S. 193—Person making one 
statement in committing Court and contra¬ 
dicting it in Sessions Court—Latter state¬ 
ment true Sessions Court can complain of 
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falsehood of former only if committed in 
relation to Sessions trial. 

When a person makes one statement in the 
committing Court and contradicts it in the 
Sessions Court, the Sessions Judge can com¬ 
plain in the alternative that one or other of the 
statements must be false. If the statement in 
the Sessions Court is true, the Sessions Judge 
can complain of the statement in the commit¬ 
ting Court only if the latter statement has been 
committed in relation to the Sessions trial : 
A. I. R. 1927 Cal. 473 and 25 I. C. 524, Ref. 

[P 779 C 1] 

V. V. Srinivasa Aiyancjar and S. 
Ramanujachari —for Petitioner. 

Public Prosecutor —for the Grown. 

Order. —This Court would not have 
called up this case except that it invol¬ 
ves an interesting point of law, because 
the petitioner confined his appeal below 
to a plea ad raUeri cordiam and a party 
must obviously work out all his remedies 
in the properly constituted Courts below 
before ho comes up for revision. 

The point is whether when a person 
makes one statement in tlie committing 
Court and contradicts it in the Sessions 
Court, the Sessions Judge can complain 
in the alternative that one or other of 
the statements must be false. If the 
statement in the Sesssions Court is true, 
can the Sessions Judge complain of the 
statement in the committing Court. He 
can only do so if the latter statement 
has been committed in relation to the 
Sessions trial. It has boon held in Cal¬ 
cutta Nazir Ahmed v. Emperor (l) that 
if a person makes a false charge in a 
police station which eventuates in a 
trial, the false charge is in relation to 
the trial. In the same way the false 
statement at the committal stage which 
eventuates in a trial is in relatiou to the 
trial. The learned Judges in Rami Reddi 
v. Public Prosecutor of Kurnool (2) were 
considering subordinacy and not the 
phrase “in relation to.” 

In these circumstances it cannot be 
said that the lower Courts erred in law. 
But by way of superabundant caution in 
these alternative cases it is well to have 
complaints from both Courts. On the 
merits there is no reason to interfere. 
The petition is dismissed. 

p.R.S./b. v. Petition dismissed. 


(1) A. I. R. 1927 Gal. 478=100 I. C. 703=28 
Cr. L. J. 324. 

(2) [1914] 15 Cr. L. J. G12=25 I. 0. 524. 


A. I. R. 1931 Madras 779 

Jackson and Cornish, JJ. 

Sheikh Kalesha— Prisoner—Accused. 

v. 

Emperor 

Referred Trial No. 68 of 1931 and 
Criminal Appeal No. 284 of J931, Deci¬ 
ded on 16th June 1931, referred by Ses¬ 
sions Court, Nelloro Division, for con. 
firmation of sentence of death in Cases 
Nos. 9 and 19 of 1931. 

# (a) Interpretation of Statutes — Court 
should interpret language which legislature 
has employed—Criminal P. C. (1898), S. 162. 

The Court's sole function is to interpret the 
language which tho legislature has employed. 
Very probably the intention and the language 
do not coincide but the Courts are only con¬ 
cerned with the language. [P 780 C 2] 

Whero tho language is perfectly plain as in 
S. 162, Criminal P.G., no good object is served 
by the judiciary attempting to re-adjust the arti¬ 
ficial barriers which the legislature has erected 
in the way of evidence. If the legislature 
chooses to lay down that any statement record¬ 
ed bv a police officer in the course of his inves¬ 
tigation is worthless, save as provided by 
S. 27, Evidence Act, the Court must treat it as 
statutorily worthless, though judicially it may 
amount to evidence of the greatest value: 4 
Rang. 84, Foil, and 44 C. L. J. 257, Ref. 

[P 781 C 2] 

* (b) Criminal P. C. (1898), S. 162—“ Any 
person ” includes accused person. 

Section 162 is explicit and applies to accused 
persons as well. The words ‘ any person ” are 
wide enough to comprehend a person who subse¬ 
quently becomes the accused: 44 C. L. J. 253; 
4 Rang. 72; 5 Pat. 63 and 7 Lah. 84, Diss. from. 

[P 782 C 1] 

(c) Criminal P. C. (1898), S. 162—“ Any 
purpose ” — Meaning explained. 

The words “ any purpose ” must include pur¬ 
pose of prosecution or defence. [P 782 C l] 

(d) Criminal P. C. (1898), S. 162—State¬ 
ment by accused to police during investiga¬ 
tion cannot be brought into evidence although 
.forming best of defence—Accused can repeat 
that statement in Court—Absurdity of S. 162 
illustrated. 

Whero at tho time of tho investigation tho 
accusad made a long statement to certain neigh¬ 
bours when a Police Sub-Inspector was -present 
aud was one of the signatories, so that it was 
undoubtedly a statement made to a police offi¬ 
cer in the course of his investigation.' 

Held: that such statement could not lie 
brought into evidence by the accused though 
forming his host defeueo because of S. 162. 

Held, further\ that tho language of S. 162 

was expressed and compelling. “ No statement 

by any person to a police officor shall be used ” 

was surely as expross and compelling lauguago 

as could bo found, and the difficulty lav not in 

•* • 

its plain interpretation, so much as iu tho fact 
that its plain interpretation leads to absurdity. 

[P 781 C 2] 

Tho rule in S. 162 was one of procedure. It 
was aimed at preventing a statement bv an ac- 
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eused to the police at an investigation being 
produced by tbe police at the trial except for 
the limited purpose permitted by the section. 
But it did not prevent the accused from proving 
his defence aliunde. His mouth was not sealed 
at tbe trial in reipect of anything s»id by him 
at the police investigation. It was open to the 
accused when making his defence to repeat in 
Court what he had already said to the police at 
the investigation, and to call witnesses to sup¬ 
port his statement. But ho could not call for 
his statement made at the investigation for the 
purpose of corroborating or implementing his 
defeuce at the trial: 51 Mad. 967, Rcl. on. and 
61 Mad. 97*1 lief. [P 782 C 2] 

K. S. Jayarama Ayyar for V. L. Etlii- 
raj and N. Somasundaram— for Accused. 

N. S. Mani for Public Prosecutor —for 
the Crown. 

Jackson, J.— The accused has been 
sentenced to death for murdering a boy 
G. Ramanathan, the offence punishable 
under S. 202, I. P. C. 

The facts which are very few are sum¬ 
marized in para. 38 of the judgment. The 
boy disappears by 6 p.m. Next morn¬ 
ing he is found murdered and stripped 
of his ornaments. He was last seen 
alive at 5 p. m. that evening. Then he 
was seen going into a shed with accused. 
Next day accused took the police to 
■where the jewels were buried. 

The fact that he went into the shed is 
not pioved beyond suspicion. A little 
girl aged 9, P. W. 4, who was taking a 
morbid interest in the case for she not 
only went to see the corpse but identi¬ 
fied it, says that she saw the boy enticed 
into the shed by theoffer of a doll which 
latter she changes to the offer of a pome¬ 
granate. If she is speaking plain truth 
and not drawing upon her imagination 
she should know if it was a doll or a 
pomegranate: and it is quite possible 
that she is telling the Court not what, 
she saw, but what she thinks she must 
have seen; a common and dangerous type 
of witness in criminal trials. 

So the only fact proved beyond all 
doubt is that the aooused took the police 
to where tbe jewels were hidden next 
day, and if he cannot explain his know¬ 
ledge, a presumption of guilt lies against 
him. At the trial he denied that he had 
ever shown the jewels to the police. And 
here there aris-es a point of muob inte¬ 
rest and difficulty. At the time of the 
discovery of the jewels the accused made 
a long statement to oertain, neighbours 
Ex. K. The Sub-Inspector was present 
and is one of the signatories, so that it 
is undoubtedly a statement made to a 


police officer in the course of his investi¬ 
gation. 

This is one of those items of evidence 
which the legislature has laid down 
shall not be used by Courts of law, 
except in the special manner provided in 
S 162, Criminal P. C. Mr. Jayarama 
Ayyar who appears for the accused says 
that it is a document which materially 
assists his client’s defence, and wishes 
to bring it upon the record. Is this pre¬ 
vented by S. 162 ? 

This question has been considered in 
Calcutta where it is held in 41 G. L. J. 
253, that a statement made by an accu¬ 
sed to a police officer may be proved 
against him (and presumably a fortiori 
for him) provided that it is not a confes¬ 
sion. This decision is based on various 
lines of thoughts. 

In 4 Bang. 72, Duckworth, J., express¬ 
ed the opinion that Ss. 160, 161 and 162 
only refer to witnesses and not to an 
accused persons. The Chief Justice ap¬ 
parently held the same vie w though he 
preferred to base his judgment on other 
grounds. He refers to the authority of 
5 Pat. 63, where it is also held that 
S. 162 does not apply to accused persons 
partly because otherwise the special pro¬ 
vision in S. 27, Evidence Act, would be 
repealed, and partly- because the Court 
would be deprived of valuable material 
for testing the truth of the case. 

This latter reason has little force be¬ 
cause the whole object of S. 162, Crimi¬ 
nal P. C., and the kindredS. 25, Evidence 
Act, is to deprive the Court of material. 

If anything in the statutes depriving the 
Courts of what otherwise might prove to 
be valuable material is to be treated 
as a dead letter, S. 25 and S. 162 might 
both be ignored. With all respect it 
seems useles for the Courts to try to re¬ 
construct the statutes on such lines of 
logio and common sense which might 
have commended themselves to the legis¬ 
lature. The Court’s sole function is to 
interpret the language which the legis¬ 
lature has employed. As pointed out by 
Heald, J. (4 Rang. 84) very probably 
the intention and the language do not 
coincide, but the Courts are only con¬ 
cerned with the language. Rankin, C.J., 
in 44 G. L. J. 257,. accepts this position 
and interpret, “ any person ” in S. 162 
as meaning ‘quivi ex populo.’ But it is 
not very clear why “ anyone you like 
out of the people ” is a phrase whioh ex- 
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eludes an accused person. His Lordship 
proceeds (p. 258) that it would require 
express and compelling language to dep¬ 
rive an accused of what is so often the 
mainstay of a good defence, the -right to 
show that immediately he was chajlen- 
ged he gave an explanation. But this is 
to restate the problem. Is the language 
of S. 162 express and compelling, or what 
is there abcut its language to justify the 
view that it is not express or compelling? 
| No statement by any person to a police 
officer shall be used,” is surely as ex¬ 
press and compelling language as could 
be found, and the difficulty lies not in 
its plain interpretation, so much as in 
the fact that its plain interpretation 
leads to absurdity. But then as 1 ven¬ 
tured to point out in 51 Mad. 967 the 
whole provision involves absurdity. It 
must be borne in mind that the Criminal 
Procedure Code is not devised on behalf 
of the prosecution, or on behalf of the 
accused, but on behalf of justice; and 
anything that derogates from the proper 
claims of justice is inherently absurd. It 
is just as absurd to prevent the prosecu¬ 
tion from exhibiting a confession, as to 
prevent the accused from exhibiting an 
admission, and if the statute were to be 
overriden to admit admissions merely to 
prevent absurdity, it might equally well 
be overriden to admit confessions. So 
this line of thought that language must 
be compelling, is not perhaps very 
helpful. 

Then there is another line in 44 C. 
L. J. 257 strongly relied upon by Mr. 
Jayarama Ayyar that inasmuch as it 
has now been held by all the High 
Courts and by a Full Bench of our 
Court in 5L Mad. 974, that the special 
provision in S. 27, Evidence Act, admit¬ 
ting a confession to the police which 
leads to a discovery is not repealed by 
the general provision in S. 162 forbid¬ 
ding the proof of all statements to the 
police, therefore the provision in the 
Evidence Act, Ss. 17 and 18 that a state¬ 
ment which suggests an inference made 
by a party to the proceeding can be pro¬ 
ved, is not repealed by the provision in 
S. 162 that statements made to the 
police cannot be proved. Generalia 
spec*alibus non derogant. But unfortu¬ 
nately the application of this maxim, so 
useful when S. 27, Evidence Act, was 
considered leads in precisely the oppo¬ 
site direction when Ss. 17 and 18, Evi¬ 


dence Act, are considered along with 
S. 162, Criminal P. C. Because now the 
generalia are embodied in Ss. 17 and 18, 
which lay down generally that all ad¬ 
missions can be proved, while the spe- 
oialia are embodied in S. 162 which pro¬ 
vides that even though all admissions 
can be proved statements made by any 
person to a police officer cannot be used. 
To sum up: there is no binding autho¬ 
rity upon us that an admission to the 
police is not governed by S. 162 and 
therefore is admissible. 51 Mad. 974 
has only conformed obiter with the opi¬ 
nion that S. 27, Evidence Act, is unaffect¬ 
ed by S. 162, Criminal P. C. 

There is however authority that S. 162 
does not apply to accused persons. 7 
Lah. 84 approved by 44 C. L. J. 253. 
When that authority is analyzed it is 
found to be based not so much on the 
plain reading of S. 162, as upon a 
dislike of what that plain reading 
involves. Speaking for myself I find 
no difficulty in the reading because 
the language seems to be perfect¬ 
ly plain; and I cannot see that 
any good object is served by the judi¬ 
ciary attempting to re adjust the artifi¬ 
cial harriers which the legislature has 
erected in the way of evidence. If the 
legislature chooses to lay down that any 
statement recorded by a police officer 
in the course of his investigation is 
worthless, save as provided by S. 27, 
Evidence Act, the Court must treat it 
as statutorily worthless, though judi¬ 
cially it may amount to evidence of the 
greatest value. * 

Exhibit K is a statement made by a 
person to a police officer in the course 
of his investigation and therefore it 
cannot be used. I would add that this 
case adds an anomaly which I over¬ 
looked in my list in 51 Mad. 974. 
Here there is an accused who runs grave 
danger of being hanged because judi¬ 
cially good evidence has been arbitra¬ 
rily ruled out by the legislature. 

The Court is confronted thou by the 
fact that accused discovered the jewels 
to the police and offers no better ex¬ 
planation than that the story of the 
discovery is a lie. Can we in the ab¬ 
sence of all other evidence, for the 
evidence of the little girl is now rejected, 
convict him of murder on that circum¬ 
stance alone ? We think not. He may 
have known where the jewels were hid, 


782 Madras 


Jagannadham v. Pydayya 


without necessarily having committed 
the murder; and we think it safer to 
convict him only of the minor offence 
of causing evidence to disappear under 
8. 201, I. P. C. Accused is sentenced 
to seven years’ rigorous imprisonment 
he is acquitted of the charge under 
S. 302, I. P. C. 

Cornish, J.-I agree that the evi¬ 
dence for the prosecution is not suffi- 
ciently free from doubt to support the 
conviction of murder, but that the ap¬ 
pellant ehould l>e convicted of an offence 
under S. 201, I. P. C. With regard to 
the question whether the appellant is 
entitled to use in his defence his state¬ 
ment to the police recorded in Ex. K, 
it appears to me that the question being 
solely one of procedure, it must be 
governed by S. 162, Criminal P. C. If 
he wishes to rely on Ex. K, or some part 

of it, then I think that S. 162 is in his 
way. 

The view in Azimuddy v. Emperor 
. J• 253) approving of deci¬ 

sions in the Patna, Lahore and Rangoon 
High Courts, was that S. 162 did not 
apply to aocused persons. With all 
respect, I do not think that the language 
of the section sanctions this differ¬ 
entiation. S. 162 is explicit. Firstly, 
it; provides that no statement made by 
any person” and these words are wide 
enough to comprehend a person who 
subsequently becomes the accused —to a 
police officer in the course of an inves¬ 
tigation shall, if reduced into writing, 
be signed by the person making the 
statement. Next it provides that no 
such statement or any record thereof, 
whether in a police diary or otherwise, 
or any part of such statement or record, 
shall be used for “any purpose” at any 
inquiry or trial in respect of any offence 
under investigation where the statement 
was made. The words “any purpose” 
must include purpose of prosecution or 
defence. Then comes the exception 
permitting the accused to obtain a copy 
of the statement, if it has been reduced 
into writing, and, if it is duly proved, 
to use it to contradict the witness who 
made the statement and who has been 
called to give evidence for the prosecu¬ 
tion. 

In Azimaddy v. Emperor (supra) 
Rankin, J., expressed his unwillingness 
to hold, in the absence of express and 
compelling language, that the section 
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was intended to deprive an accused of 
the right of showing that he put for¬ 
ward his explanation to the police at 
the earliest opportunity. But could the 
language of S. 162 be more compelling 
than it is ? Personally, I do not see 
that the rule puts an accused at a dis¬ 
advantage. As already observed, the 
rule is one of procedure. It is aimed at 
preventing a statement made by an 
accused to the police at an investigation 
and some police officer must be the 
repository of the statement whether it 
has or has not been reduced to writing 
.being produced by the police at the 
trial except for the limited purpose per- 1 
mitted by the section. But it does not 
prevent the accused from proving his 
defence aliunde. His mouth is not 
sealed at the trial in respect of any¬ 
thing said by him at the police investi-' 
gation. It is open to the accused, as 
was pointed out by my learned brother 
in the course of the arguments, when 
making his defence to repeat in Court 
what he has already said to the police 
at the investigation, and to call wit¬ 
nesses to support his statement. But 
he cannot call for his statement made 
at the investigation for the purpose of 
corroborating oi implementing his de¬ 
fence at the tnal. In my opinion 
neither Ex. K nor any extraot from his 
recorded statement was available to the 
appellant. 

P.R.S /B.V. Order accordingly. 
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Jackson, J. 

0 Chitturu ) Jagannadham — Plaintiff 
Appellant. 

v. 

Bur a Pydayya and others — Defend- 
ants—Respondents. 

Second Appeal No. 2103 of 1927, De¬ 
cided on 21st April 1931, against decree 
of Sub-Judge, Vizagapatam, in A. S. 

No. 187 of 1926. f 

# (a) Precedents — Subordinate Courts 
should follow statutes and reported cases— 
Unreported cases are not to be relied on. 

When an assumption is found to be unsup¬ 
ported by any provision of the Code of Civil 
Procedure, it is unsafe to say that it is too 
obvious to be reported. An assumption so naked 
that it can claim authority neither from the 
Code nor from the authorized reports canuot be 
said to be beyond suspicion. Subordinate 
Courts gravely misdirect themselves when in¬ 
stead of applying their minds to the Liuding 
authority of the statutes and authorized re- 
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ports, they pursue the ignis fatuns of the un¬ 
reported cases. [P 784 C 1] 

(b) Civil P. C. (1908), O. 21, R. 58 —Consi¬ 
deration of—Claim under R. 58 put in after 
sale is not infructuous. 

Where a claim uncltr O. 21, R. 58, is put in 
after the property has beeu knocked down in 
Court auction, the consideration or investiga¬ 
tion of such claim is not infructuous. The 
execution Court is competent to hear the claim: 
A. I. R. 1923 Mad. 76, Dist 15 I. C. 53 and 
A. I. R. 1926 Cal. 468, Dias, from.-, 15 I. C. 63, 
followed in A. I. R. 1924 Pat. 76, Ref. 

[P 783 C 2] 

Y. Suryanarauana — for Appellant. 

S. Subramania Sastriar—lov Respon¬ 
dents. 

Judgment.—This is a suit for re¬ 
covery of possession of property des¬ 
cribed in two Schs- A and 13. The appeal 
is only concerned with the Sch. B pro¬ 
perty, identified as plots B-2 and B-3 by 
the District Munsif, and identification 
which the Subordinate Judge may be 
taken to accept. 

On the findings of fact the plaintitf 
must fail as regards these two plots, un¬ 
less he can show that defendants 5 and 
9 and their legal representatives 3, 6 to 
12 are estopped from defending the suit, 
because in a previous proceeding they 
put in a claim under O. 21, R. 58 and 
upon its rejection did not bring a suit 
within the prescribed year. Both the 
lower Courts have held that there oan 
be) no estoppel beoause tho order reject¬ 
ing the claim was passed after the pro¬ 
perty had been knocked down in Court 
auotion, and at that point for disposing 
of claims under O. 21, R. 58 the Court 
was functus officio. 

The order runs : 

“ The properties attached are sold to-day. 
This petition is put in too hte, and unneces¬ 
sarily delayed. Hence rejected.” 

Abdul Kadir Sahib v. Somasundaram 
Cliettiar (l), cited by the Subordinate 
Judge has no application because there 
the lower Court had refused jurisdic¬ 
tion and had not acted under O. 21, 
R. 58. But in Cl opal Chandra Mukerji 
v. Nolobiar Kundu (2), the Calcutta 
High Court has held it to be incompetent 
to an execution Court to proceed with 
an application under O. 21, R. 58 after 
the sale has actually taken place. The 
reasoning is not easy to follow. R. GO 
provides for the Court releasing property 

(1) A. J. R. 1923 Mad. 76=70 I. 0. 648=45 

Mad. 827. . 0 

(2) [1912] 15 1. C. 53. 


from attachment after investigating 
claim and 


a 


it is thus plain that an order under R CO 
must be made before the sale has taken place ” 

which would seem to assume that after 
the sale has taken place the property is 
ipso facto released from attachment, and 
therefore any investigation after the sale 
and consequent release is on the face of 
it absurd. But there is no warrant for 
this assumption. The Code is quite clear 
on the point when an attachment is re¬ 
leased and sets forth under O. 21, R. 55 
the three occasions when the attachment 
shall be deemed to be withdrawn. In 
the circumstances of the present ' case 
the attachment would normally cease on 
satisfaction being made through the Court 
after the full payment of the puichase 
money. Until that point of time the attach¬ 
ment undoubtedly subsists and while it 
so subsists it would be a strange state of 
the law if a Court is to be precluded 
from hearing the complaint of the law¬ 
ful claimant. At any rate there is noth¬ 
ing in the Code that precludes it. The 
judgment continues : 


‘ This is also made eleir by sub-R. 2, R 589 
which provides for the adjournment of a sale 
pending the investigation of the claim.” 

No doubt if sub-R. 2 enjoined that 
pending a claim the sale must be ad¬ 
journed, it would look as though no in¬ 
vestigation after sale was ever contem 
plated ; but sub-R. 2 leaves the adjourn- 
ment to the Court’s discretion-it is “may” 
not must. It is quite conceivable that 
during a sale a claim may be made so 
seemingly ridiculous that the Court de¬ 
clines to inconvenience the bidders by- 
adjournment and disallows the claim 
subsequently under R. 61. Or as in the 
present case, a claim may bo put in after 
the sale, and may be considered and 
rejected. If on the other hand the 
claim is accepted the claimant will have 
his remedy even though the hearing has 
been after the sale, under O. 21, Rr. 99 
and 100 as the Calcutta case points out ; 
and it cannot be said that the investiga¬ 
tion of the claim is infruotuous. 


In another Calcutta case Kalicharan 
Ghose v. Sarojini Dcbi, A. I. B. 1926 ' 
Cal. 4GS a single Judge has held that if 
the Court admit the application under 
O. 21, R. 58 before the sale, and (hen 
complete the sale, it precludes itself 
from considering the application, a rul¬ 
ing which allords a good example of the 
danger of holding that a Court while 
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still fully competent to maintain an 
attachment is incompetent to hear a 
protest against that attachment. Surely 
to put the point figuratively, if a Court 
has hands to seize, it should also have 
ears to hear. 

Go-pal Chandra MuTcerji v. Notobiar 
Kundu (2) is followed in Mt. Puhupede 
Knar v. Ram Charitar Barhi, A. I. R. 
.1924 Pat. 76 where again the claim was 
duly presented before the sale, but was 
only taken up after the sale was com¬ 
pleted. Here it is held to be obvious 
that after the sale the attachment was 
ipso facto determined. But surely if that 
wore so a sale would bo one of the cir¬ 
cumstances marshalled in R. 55 as justi¬ 
fying the assumption that the attach¬ 
ment is withdrawn. 

Finally these cases are approved in 
Manny Pope v. Manny Kwa, A. I. R. 
1928 Rang. 80, where it is observed that 
no case warranting the assumption is to 
be found in the official reports, possibly 
because it was too obvious to be repor¬ 
ted. But with the greatest respect, 
.when an assumption is found to be un¬ 
supported by any provision of the Code 
of Civil Procedure, I think it unsafe to 
say that it is too obvious to be reported. 
An assumption so naked that it can 
claim authority neither from the Code 
nor from the authorized reports cannot 
be said to be beyond suspicion. 

I would here observe that subordinate 
Courts gravely misdirect themselves 
when instead of applying their minds to 
the binding authority of the statutes 
and authorized reports, they pursue the 
ignis fatuns of the unreported cases. 
Here the learned Distriot Munsif seems 
to have apprehended the correct law at 
the end of his judgment (para 18), but 
states that he is bound to follow the de¬ 
cisions which he cites, not a single one 
of which is binding upon him. 

There can be no doubt but that the 
rejection of the claim was by a Court in 
the proper exercise of its jurisdiction, 
and defendants 5 and 9 are estopped 
from raising their defence. But whether 
any other party in the suit is bound by 
their estoppel is a question which the 
lower appellate Court has not deter¬ 
mined, though the trial Court has held 
(para. 13), that they were neither mana¬ 
gers nor members of a joint family. 

In any case defendant 13 is admittedly 
unaffected. As regards him the appeal 


fails and is dismissed with costs. As 
regards the rest I must call for a finding 
from the lower appellate Court upon 
existing evidence whether defendants 
(excepting defendant 13) other than de¬ 
fendants 5 and 9 are estopped by virtue 
of the claim petition of 1917 and subse¬ 
quent failure to bring a suit. 

Time for submission of finding six weeks 
and ten days for objections. In compli¬ 
ance with the order contained in the 
above judgment, the Subordinate Judge 
of Vizagapatara submitted the following: 

Finding. - The finding called for is 
whether defendants (except defendant 
13) other than defendants 5 and 9 are 
estopped by virtue of the claim petition 
of 1917 and subsequent failure to bring a 

suit. 

* ***** * 

In the result I find that defendants 3, 

4 and 9 to 13 are not estopped by the 
order on the claim petition and that de¬ 
fendants 6 to 8 are estopped by that 
order. The finding is submitted accord¬ 
ingly. 

(This appeal coming on for final hearing 
after the return of the finding of the 
lower appellate Court upon the issue re¬ 
ferred by this Court for trial, the Court 
delivered the following.) 

Judgment.— The finding of the lower 
Court is partly in favour of the appel¬ 
lant and partly in favour of respon¬ 
dents. It is not disputed. 

The plaintiff is entitled to a decree for 
3/8ths of items 2 and 3 in Sch. B with 
proportionate mesne profits. Propor¬ 
tionate costs will be paid and received 
by plaintiff appellant and respondents 

3 to 11 in all Courts. 

P.R.S./b.V. Order accordingly. 
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CORGENVEN, J. . 

S. S. A. S. Muttayya Chettiar— Peti¬ 
tioner. 

v. 

Periatambi Tevan and another— Res¬ 
pondents. „ . ^ 

Civil Revn. Petn. No. 1852 of 1927, 
Decided on 31st July 1931, against order 
of Sub-Judge, Tanjore, D/- 15th August 

1927 

Provincial Insolvency Act (1920), S. 78- 
Application. 

Section 78, Provincial Insolvency Act, has no 
application to a case in which the decree-holder 
and not the judgment-debtor is the insolvent: 

A. I. R. 1929 Mad. 715, Foil. [P 765 C l] 
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learned 

holding 


X. S. Desikan —for Petitioner. 

H. Kuppuswami Iyer —for Respon¬ 
dents. 

Judgment.— I think that the 

Subordinate Judge was right in _ a 

that the execution petition was barred 
by limitation. It can only be saved by 
excluding the period during which the 
insolvency petition was pending against 
the decree-holder and it is conceded 
that that can only be done if S. 78, 
Provincial Insolvency Act will in terras 
apply to the circumstances. Ithas re¬ 
cently been held by Anantakrishna 
Ayyar, J., in Rama Pillai v. Kasa- 
niuthu Nadar (l) that that section has 
no application to a case in whioh the 
decree-holder and not the judgment-deb¬ 
tor is the insolvent and my agreement 
with that decision will be sufficient to 
dispose of this case. There is however 
the further ciroumstance that S. 78 ex¬ 
cludes the period between the date of 
adjudication and the date of the order 
of annulment, and in the present case it 
has to be admitted that no order of ad¬ 
judication was passed against the decree- 
holder at all, so that it follows that no 
order annulling that adjudication can 
have been passed either. All that hap¬ 
pened was that a petition was filed by 
a creditor and the Official Receiver was 
appointed as interim receiver, but before 
the stage of adjudication was reached the 
insolvency petition was withdrawn. In 
these oircumstanoes it is not possible to 
hold that what took place had any effect 
in extending the time within which the 
execution petition had to befiled. The 
civil revision petition is accordingly 
dismissed with costs. 

P.R.S./r.M. Petition dismissed. 

(1) A. I. R. 1929 Mad. 715=121 I.~C, 485. 
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Wallace and Stone, JJ. 

( Marappuredigari) Sayamma and 

others —Defendants—Appellants. 

v. 

R' Venkata Reddy and others —Plain¬ 
tiffs—Respondents. 

Appeal No. 142 of 1929, Decided on 
4th March 1931, against decree of Sub- 

Judge, Chittoor, in O. S. No. 54 of 1926. 

(a) Evidence Act (1872), S. 92, Prov. 1 — 
Scope of, stated. 

Proviso 1 to S. 92 ouly applies if there is such 
mistake as would enable the party alleging tho 
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mistake to a decree or order rectifying or can- 
celling the document. [p 7 gg q j] 

(b) Evidence Act (1872), S. 92-Unilateral 

mistake if proved does not entitle party 
alleging to decree or order rectifying or 
cancelling document. 

Unilateral mistako (not amounting to fraud 
legal or equitable) is not a ground for rectifi- 
cation and does not therefore, if proved, en¬ 
title the party alleging it to a decree or order 
rectifying or cancelling the document. United 
states v. Motor Trucks Ltd. ( 1924 ) A. C lQn at 
200; May v. Platt, (1900) 1 Ch. GIG at 02.3, Ref. 

/ v p 4 . f . CP 78G G 2) 

(c) Practice Justice, equity and good 

conscience —Mutual mistake is equitable re¬ 
medy or defence—If remedy sought is equita¬ 
ble it is open to equitable defences. 

Mutual mistake is an equitable remedv or de- 
feuco and is available to a plaintiff, where the 
equitable remedy of rectification or cancella¬ 
tion is sought and to defendant against whom 
an equitable remedy o. g., specific performance 
is sought. If remedy sought is equitable it is 

open to equitable defences. [P ^qq q 2 ] 

(d) Specific Relief Act (1877), S. 31—Re¬ 

medy sought in essence rectification—Same 
tests and defences apply as when rectifica¬ 
tion and consequential relief is claimed — 
Practice, relief — Evidence Act, S 92 
Prov. 1. * 

If what in essence is sought is rectification 
the same lefts and same defences should be ap¬ 
plied as would bo applied if the plaintiff did 
what strictly he should do, viz., claim rectifi¬ 
cation and consequential relief.- [P 787 C 1 ] 

Whether the pleadings or claim are viewed 
striotly or loosely, a plaintiff who claims more 
than the unreformed deed gives him is claim- 
log on the footing of the rectified deed, and if 
the Gourt allows his claim, it allows it on that 
basis, that is in effect it rectifies the deed It 
does not nor can it let in a parol variation." 

. . „ . , [P 786 C 21 

(e) Evidence Act (1872), S. 92, Prov. 1 — 
Suit on unreformed deed registered and 
unambiguous—Plaintiff 1 cannot adduce evi¬ 
dence to show that by mistake term has been 
omitted unless mistake is such as would 
found claim for rectification. 

Proviso 1, S. 92, doos not empower a plain¬ 
tiff suing on unreformed and registered and un¬ 
ambiguous deed to load evidence to show that 
by mistake a term has been omittod from the 
deed, unless tho mistako is such a ouo as would 
found a claim for rectification or cancellation 
and in such a case the evidence will be tested 
by the same standards and tho claim will bo 
open to tho saino defences as though tho action 
claimed rectification: 34 Mad. 51 ; 39 Mad. 792 
31 /. C. 671 and A. I. R. 1921 Mad. 172, Dist. 

[P 7«7 C 11 

< f, c S ? e ^ fic Relief Act (1877), Ss. 31 and 
33 Suit for rectification—Teat is whether 
proof of error is clear—Burden lies on per¬ 
son seeking rectification. 

In suit for rectification of a document tho 
test is as to whether tho proof of error is clear 
and conclusive. Tho burden of proof lies hea¬ 
vily on person seeking rectification. Tho de¬ 
fence allowed in such a suit is laches. 

[P 787 C 2] 
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(g) Evidence Act (1872), S. 92 — Adding 
terms to unambiguous deed—Mere fact that 
terms are unusual is no ground. 

The more fact that the terms of a document 
as they stand are so unusual as to show that 
document cannot mean what it says is no 
ground for adding terms to an unambiguous 
deed. [P 788 C 1] 

Advocate-General and Rangasxvami 
Ayyangar —for Appellants. 

V. Ramadoss —for Respondents. 

Stone, J.— This appeal raises a short 
point, viz., whether the deed of mort¬ 
gage dated 4th January 1917 in favour 
of one Chinnayya Chettigaru provides 
for interest on the capital sum of Rupees 
6,500 at the rato of Rs. 2 per month on 
the Rs. 6,500 or at the rate of Rs. 2 per 
centum per month. The said mortgage 
was attached by the decree-holder in E. 
P. No. 2 of 1925 and the plaintiff in this 
present action is the receiver therein. 

The plaint makes no claim for rectifi¬ 
cation of this instrument, and issue 2 
expressly raises the question whether the 
plaintiff is entitled to recover under this 
deed interest at the. rate of Rs. 2 per 
cent per month without rectification. 
Issue! appears to raise the question whe¬ 
ther as a matter of construction this 
deed reserves to the mortgagee interest 
at the rate of Rs. 2 per cent - per month 
or at the rate of Rs. 2 per month. Why 
the plaintiff declined to ask for rectifica¬ 
tion can only be a matter of speculation. 
In fact he did not and proceeded to claim 
on the footing of an unreotified deed the 
same sum as would have been due had he 
claimed rectification and had succeeded 
in that claim. 

It is not suggested that Ss. 95, 96, 97 
or 98, Evidence Aot, apply. It is not 
therefore a case of construing a document 
contrary to its apparent meaning. If 
evidence can be given to vary this docu¬ 
ment it can only be because of the pro¬ 
viso to S. 92, Evidence Act. This pro¬ 
viso permits the proof of a mistake which 
would entitle the party to a decree or 
order relating to the document or which 
would invalidate the document. 

Does S. 92, Prov. 1 apply ? We con¬ 
ceive that it only applies if there be such 
mistake as would entitle the party al¬ 
leging the mistake to a deoree or order 
rectifying or cancelling the document. 
Prov. 1, thus on this point, permits 
mistakes to be proved, but when proved 
it has the same effect as in English law. 
IWhat is that effeot ? 
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It is clear that unilateral mistake (not 
amounting to fraud, legal or equitable) 
is not a ground for rectification and 
would therefore if proved, not entitle! 
the party alleging it to a decree or order 
rectifying or cancelling the document: 
see United States v. Motor Trucks Ltd . 
(1) at 200; May v. Platt (2) at p. 623. 

The common law is impatient even of 
mutual mistake save when the contract 
has not attached and the mistake shows 
absence of consensus. I 

Equity however relieves against 
mutual mistake upon equitable principles. 
But this is an equitable remedy or de¬ 
fence and is available to a plaintiff where 
the equitable remedy of rectification or 
cancellation is sought and to defendant 
against whom an equitable remedy (eJg. 
specific performance) is sought. This is 
a distinction which exists in India as in 
England. It is born of the fact that 
equitable remedies raise equitable de¬ 
fences and have equitable characteristics. 
Thus it is a defence to a suit claiming an 
equitable remedy that the plaintiff has 
been guilty of laches. This defence is 
unknown to the common law. If there¬ 
fore the remedy sought is equitable it is 
open to equitable defences; if not, it is 
not so open. 

It is apparent therefore that it is not 
being merely technical to .inquire. Is 
the remedy sought in fact rectification or 
not ? Let it be conceded that in the 
same aotion the plaintiff can ask for rec¬ 
tification and consequential relief. Is 
it a mere technicality that he should 
ask for rectification before he can get 
relief on the basis of a reformed deed ? 
What is the date from which his remedy 
commences ? Is it the date of the deed 
and of the mistake, or is it the date of 
the failure to meet some obligation under 
the deed and if the latter what obliga¬ 
tion ? Is it the obligation to be found 
in the reformed or the unreformed deed? 

To these questions we think there can 
only be one answer. Whether the plea¬ 
dings and claim are viewed strictly or 
loosely, a plaintiff who claims more than 
the unreformed deed gives him is claim¬ 
ing on the footing of a rectified deed and 
if the Court allows his claim, it allows 
it on that basi s, that is in effect, it rec- 

(1) [1924] A. O. 196=93 L. J. P. C. 46=130 L. 

T. 129=89 T. L. R. 723. 

(2) [1900] 1 Oh. 616=69 L. J. Ch. 357=89 L. 

T. 128=48 W. R. 617. 
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tifies the deed. It does not, nor can it 
let in a parol variation. 

If what is in essence sought is recti¬ 
fication, it is manifest that the same 
tests and the same defences should be ap¬ 
plied as would be applied if the plaintiff 
did what strictly he should do, viz., 
claim rectification and consequential re¬ 
lief. 

Relianoe was placed upon Mahaedva 
Ayyar v. Gopala Ayyar (8), Rangaswami 
v. Souri (4) Ghinna Mallayya v. Veeriah 
(5) and Balusami Aiyar v. Lakshmana 
Aiyar (6) as showing that evidence could 
be given to prove mistake although no 
rectification be sought. In Rangasicami v. 
Souri (4) and Balusami Aiyar v. Laksh¬ 
in ana Aiyar (6) the mistake was alleged 
by way of defence. Mahadeua Ayyar v. 
Gopal Ayyar (3), purports to follow 
Karuppa Goundan v. Feriathamhi Goun - 
dan (7). Karuppa Goundan v. Peria. 
thambi Goundan (7) was a case where the 
error was by way of misdescription. It 
is a case similar to In re Alexander 
Settlement (8) at p. 223, where Parker, J. 
(as heathen was)^ treated the use of the 
word “male” in “tail male” as a misdes¬ 
cription. In Karuppa Goundan v. Peria- 
thambi Goundan (7) the evidence was let 
in under the provisions of S 3 . 95 and 
97, Evidence Act. It is thus an entirely 
different case from this. It is a case 
where the deed oannot be related pre¬ 
cisely to existing facts. Chinna Mallayya 
v. Veeriah (5) purports to follow 
Mahadeva Ayyar v. Gopala Ayyar (3), 
though a reference is there made to 
Prov. 1, S. 92. We are of the opinion 
that that proviso does not empower 
a plaintiff suing on an unreformed 
and registered and unambiguous deed 
to lead evidence to show' that by a 
mistake a term has been omitted from 
the deed, unless the mistake is such a 
one as would found a claim for rectifi¬ 
cation or cancellation, and in such case 
the evidence will be tested by the same 
standards and the claim will be open 
to the same defences as though the 
action claimed rectification. 


(3) [1910* 

(4) [191G 
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One test which equity applies in a 
suit for rectification is: “Is the proof of 
error clear and conclusive ? ” One 
defence equity allows is laches. Equity 
will not relieve him who tarries on the 
way. One bias equity always shows 
in such matters, viz., a bias in favour of 
the evidence given by the other party 
to the instrument; that is to say, the 
burden of proof lies heavily on the 
person seeking rectification. 1 

Keeping the above principles in mind, 
how does the matter on the evidence 
stand ? The deed is dated 4th January 
1917. The plaint is dated 29th October 
1926. During all those years this mis¬ 
take lay dormant though it relates to 
interest. The parties who are supposed 
to have agreed to something other than 
that expressed in the writing are C on 
the one side and M S and M M on the 
other side. C does not give evidence. 

M S gives evidence to the effect that 
the interest agreed was Rs. 2 per annum 
(not per month) on Rs. 6,500. She does * 
not appear to have been asked a single 
question as to whether the Rs. 2 per 
month on the Rs. 6,500 was an error. 
The only answer having any bearing on 
this point in oross-examination is: 

“I did not offer to write for Rs. 2 per cent in¬ 
terest because the previous rate was Rs. 3-S-O 
per cent.” 

That obviously does not touch the 
point whioh the plaintiff had to estab¬ 
lish, viz., that what had been agreed 
was Rs. 2 per cent and what was 
written was a mistake. The question of 
mistake was never put to the defendant. 

The terms of the alleged agreement 
were never put to her. The explanation 
given for not calling C was that he was 
ill on and off for four months. “He 
recovers and then falls ill.” No reason 
is offered why this witness could not 
have been examined on commission as 
was another witness to this matter. 
Two witnesses remain to be considered, 

P. W. 1 and P. W. 3. P. W. 1 is the 
person who wrote Ex. A. He says he 
loft out the words “per cent” by over¬ 
sight. He states there was a dispute 
as regards interest when Ex. A was 
exeouted. C suggested one rate, M S 
offered another, and this counter offer 
was not accepted. That evidence, so far 
as it goes, is to the effect that the par¬ 
ties were never ad idem. This witness 
then elaborates how this deed came 
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into being. There was, it seems, a draft. 
P. W. 3 read out the draft, C, M S 
and M M, amongst others, being pre¬ 
sent. P. W. 1 wrote down the deed 
from this dictation, and having written 
it read it over, there being present inter 
alia C (a money-lender), M S and 
M M. It is not suggested that anything 
was road out other than appears now 
in the deed. It is not explained how a 
term that was not agreed, viz., the term 
as to interest, could be in the draft or 
oould be read out of the draft without 
comment being made. 

P. W. 3 prepared and read out the 
draft. Where is this draft ? It is not 
produced. This witness says he asked 
C's son for this draft on 4th September 
1928, i. e., on the day he first gave evi¬ 
dence, 11 years after the deed was 
prepared; nearly two years after the 
suit was instituted. This vital document 
had apparently never before been in¬ 
quired about. When asked for, it was 
found to be missing. This witness, 11 
years after the event, pretends to re¬ 
member the exact words he had written 
in the draft. A better example of the 
importance of excluding oral evidence 
to vary a written dooument can hardly 
be given than this witness’s evidence 
at p. 77. Never before this day on 
which he gave evidence, it appears, had 
this witness been asked what the correct 
rate was: but when he asked he says: 

“I thought within myself that I had dictated 
according to the draft and the writer might 
have written wrongly.” 

This, of course, amounts to nothing 
at all. The writer might have written 
wrongly or he might have written cor¬ 
rectly. 

There remains the oircumstanoe that 
during the whole period sums were 
received from the mortgagor andoredited 
in each case to capital: that no clear 
cut demand for the interest alleged, viz., 

2 per cent, was ever made in all the 
11 years. 

It is urged that the terms, as they 
stand, are so unusual as to show that 
the document oannot mean what it says. 
That is not in our opinion any ground 
for adding terms to an unambiguous 
deed. We do not even find the bargain 
to be either absurd or unlikely. These 
ladies were merely coming forward to 
offer a security for another’s debt. 
These are however irrelevant oonsidera- 
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tions. It is obviously no ground for 
finding mutual mistake that the bargain 
evidenced is one sided. At most that 
would show either unilateral mistake 
or fraud. Fraud is not suggested and 
unilateral mistake leads to no relief. 
The decree of the lower Court is modi¬ 
fied in accordance with the above find¬ 
ings. Plaintiff will have from and pay 
to defendants 1 and 2, proportionate 
costs in both Courts. Time for redemp¬ 
tion extended up to the last day before 
vacation of the lower Court. 

p.R.S./r.M. Decree modified . 

^ A. I. R. 1931 Madras 788 

Pandalai, J. 

(Kal agar a) Purnayya —Petitioner. 

v. 

Cherukuri Basava Kottayya and others 
—Respondents. 

Civil Revn. Petn. No. 76 of 1928, De¬ 
cided on 27th April 1931, against order 
of Dist. Judge, Kistna, in Appeal Suit 
No. 55 of 1927. 

sf* Insolvency—Joint Hindu family—Debts 
of father—Hindu father dying after incurr¬ 
ing debts on promissory notes—Son cannot 
be adjudged insolvent on account of his lia¬ 
bility as member—Hindu Law—Debts. 

A son of a Hindu father who dies after in¬ 
curring debts on promissory notes cannot be 
adjudged insolvent on account of his liability 
as a member of the family to pay those debts 
out of the family properties, as his liability to 
pay the debt of the family which involves only 
liability to satisfy it to the extent to which the 
family property will go cannot be held to be a 
personal liability involving liability of his 
separate or self-acquired property which is a 
necessary foundation for adjudication: A.I.R . 
1927 Mad. 922, Bel. on.; A.I R. 1929 Mad. 573 
DistA.I. R. 1928 Lah. 354, Diss. from.; 
A.I.R. 1926 Mad. 133, Expl. [P 789 0 1] 

N. Ravia Rao —for Petitioner. 

A. Lakshmayya —for Respondents. 
Judgment. —The question in this peti¬ 
tion is whether the son of a Hindu father 
who died after incurring debts on pro¬ 
missory notes can be adjudged insolvent 
on account of his liability as a member 
of the family to pay those debts out of 
the family 'properties. The Subordinate 
Judge held that he could be, but the 
learned District Judge held that he could 
not be so adjudged. 

The learned advocate for the peti¬ 
tioner (oreditor) argues that the District 
Judge’s decision is not correct and relies 
upon the deoision in Muthu V ecrappa 
Chcttiar v. Sivagurunatha Pillai (I). 

(1) A. I. R. 1926 Mai. 133=92 I. 0. 800=49 
Mad. 217. 
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which followed an unreported decision 
in C. M. A. No. 47 of 1916. The un¬ 
reported decision goes to the full length 
of holding that members of joint families 
liable as such for a family debt but not 
otherwise, are debtors within the mean¬ 
ing of the Insolvency Act and therefore 
can be adjudged insolvent on those debts. 

The decision in MuthuVeerappa Chet - 
tiar v. Sivagurunatha Pillai (l), did not 
fully follow this, because the learned 
Judges say that each case must depend on 
its own circumstances and that if the 
pettioner makes necessary allegations 
and proves them then the Court would be 
justified in adjudging the members of the 
joiut family .as insolvents. All that the 
decision amounts to in my opinion, is 
that the fact of persons being members 
of an undivided family does not prevent 
their being adjudicated insolvents. That 
is obvious enough, if there must be other 
circumstances which make them perso¬ 
nally liable for the debt, suoh as that 
they were members of a trading firm and 
that the ‘debts were incurred for trading 
purposes in which case the inference is 
drawn that all those who are or hold 
themselves out as partners make them¬ 
selves personally liable as suoh; or 
there may be a case in which a member 
by obtaining time for payment may be 
implied to have agreed to become perso¬ 
nally liable. These of course are facts 
quite distinct from being a member of 
the undivided family. But apart from 
some suoh special circumstance which 
would make a member personally liable 
for the family debt I am not able to see 
how a member’s liability to pay the debt 
of his family which involves only liabi¬ 
lity to satisfy it to the extent to which 
that family property will go can be held 
to be a personal liability involving lia¬ 
bility of his separate or self-acquired 
property whioh is a necessary founda¬ 
tion for adjudication, and this has been 
so held in Nagasubramania Mudaliar v. 
Narsimhachariar (2). The learned advo¬ 
cate relied upon a decision in Somasun- 
daram Chettiar v. Kanno Chettiar (3), 
but that is of no use to him because that 
was a case of a trade debt. Ho also 
relied upon a decision of the Lahore 
High Court, Paras Bam v. Amir 


(2) A. I. R. 1S27 Mad. 922=104 I. G. 642=50 
Mad. 981. 

(3) A. I. R. 1929 Mad. 573=118 1.0. 494. 


Chand (4), with which I am not able to 
agree. The petition is dismissed with 
costs. 

P.R.s / r m. _ Pet ition dismissed. 

(4) A. I. R. 1928 Lah. 354=10'J I. C. 4G4. 
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Curgenven, J. 

Mariappa Vaikaran — Defendant — 
Petitioner. 

v. 

K. G. Srinivasa Mudaliar —Plaintiff— 
Respondent. 

Civil Revn. Petn. No. 685 of 1928, 
Deoided on 31st July 1931, against decree 
of Sub-Judge, Tiruvarur, D/- 31st March 
1928. 

Provincial Small Cause Courts Act (1887), 
Art. 31—Applicability. 

A suit for an account under Art. 31, does not 
mean every case in which accounts have to be 
looked into to ascertain the amount due to the 
plaintiff. Art. 31 applies to cases where the 
relationship of the parties is such that one of 
them is bound to render accounts to the other. 
Though the plaintiff may have chosen to put 
a definite money value on his claim, the suit 
may be one for an account: 28 Mad. 394; 20 
I.C. 518 and 33 I.C, 1G, Ref.; 10 I.C. 883, Dist. 

[P 790 C 1] 

Watrap S. Subramania Iyer and T. P. 
Gopalakrishna Iyer—ior Petitioner. 

N. Muthuswami Ayyar —for Respon¬ 
dent. 

Judgment. —The main contention 
raised in this revision petition is that 
the suit was not cognizable by a Small 
Cause Court, being one for an account 
as -contemplated by Art. 31, Provincial 
Small Cause Courts Act. The plaintiff 
alleged that there was a settlement bet¬ 
ween the parties in February 1924 under 
which the defendant 1, acknowledged a 
certain amount due in paddy, cash and 
hay. Subsequently the dealings conti¬ 
nued between the parties and the actual 
amount claimed in the plaint was some- 
* thing different from that shown in the 
settlement, the paddy being less and the 
cash being slightly more. The defen¬ 
dant in his written statement entirely 
denied the truth of the transactions 
that he exeouted any settlement or that 
any balance whatever was due from him. 

I think in these circumstances that it 
cannot be contended that the suit was 
one for an account. The plaintiff clai¬ 
med a fixed sum and did not call upon 
the defendant to render an account, nor 
did he allege that the defendant from 
his position was liable to do so. The 
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defendant does not dispute the correct¬ 
ness of the amount claimed, nor any of 
the items in the account which forms 
the evidence of what was due, but denies 
the whole. All that the Court could do 
accordingly was to pass a decree for the 
entire sum or to dismiss the suit alto¬ 
gether. I cannot therefore agree that 
the suit was for an account as contem¬ 
plated in Art. 31 and I think there is 
sufficient case law originating in this 
Court to support that view. In Kon- 
du?u Rung a- Rcddi v. Subbiali Setty (l) a 
[Bench expressed the view that suit for 
an account under Ait. 31 does not mean 
every case in which accouuts have to be 
looked into to ascertain the amount due 
to the plaintiff and that a suit for an 
account is a special form of suit in which 
a special process is required to take an 
account. 

Again in Varcidarajulu Cliettiar v. 
Narayanasivami Chetty (2), it was 
held that the article applied to cases 
where the relationship of the parties 
was such that <ono*of them is bound to 
render accounts to the other, and indeed 
that seems to be implied by the suit 
being for an account from the defendant 
to the plaintiff. It does not of course 
follow, as that case points out, that, 
though the plaintiff may have chosen to 
put a definite money value on his claim, 
the suit may not be for an account. It 
must however depend upon the relation¬ 
ship between the parties. In Mariappa 
Nadan v. Arunachalam Chetty (3) Sada- 
siva Ayyar, J., agrees with the learned 
Judges who deoided the previous cases 
that the case law is perhaps not alto¬ 
gether reconcilable, but he adopted cer¬ 
tain dicta, one of which related to the 
relationship between the parties and the 
other to the necessity to take accounts 
between them. I am asked to regard 
Kailas Chandra v. Kiranenda Ghosh (4), 
as an authority to the contrary effect, 
but I observe that in the small cause 
cases which there came up for consi¬ 
deration the trial Judge went so far as 
actually to treat the suit as one for 
accounts by making a preliminary decree 
and appointing a commissioner to adjust 
the accounts from the books which might 
be produced by the parties. The com- 
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28 Mad. 394. 
20 I.C. 618. 
88 l.C. 16. 


[1911] 10 I.C, 888. 


missioner thereupon submitted his report 
and a ’decree was made in favour of the 
plaintiff. It had to be acknowledged, I 
thick in those circumstances, that the 
suit was not only cne for account but 
was so treated by the Small Cause Court 
a course which was clearly outside its 
jurisdiction. In the present case, as I 
have said, the only question before the 
Court was whether the sum claimed by 
the plaintiff is due and no process in the 
nature of taking an account had to be 
undertaken. I am accordingly unable 
to agree with the petitioner that the 
lower Court bad no jurisdiction to treat 
the suit as a small cause case. 

It is then said that the judgment has 
proceeded entirely upon the settlement 
of account and has lost sight of the fact 
that there were subsequent dealings. I 
do not think that that can be substan¬ 
tiated. In the judgment the contents of 
the plaint are correctly summarized, men¬ 
tion being first made of the settlement 
of the account, and then that the defen¬ 
dants cultivated the lands for one year 
more and lastly that the amount claimed 
in the plaint is therefore due from them. 
It is true that the learned Subordinate 
Judge has devoted the greater part of 
his judgment to a discussion of the evi¬ 
dence supporting the settlement, Ex. A 
but that clearly seems to have been the 
chief matter in controversy between the 
parties and when he says that the suit 
has been based on the settlement of 
account I do not suppose that he meant 
more than that that was the substantial 
question in the issue. The third point for 
deoision was what amount the plaintiff 
is entitled to recover and the answer to 
that in the judgment is that the plaintiff 
is entitled to the amount sued for. In 
asmuch as the defendant merely made a 
denial of liability in respect of the sum I 
do not think that in the small cause judg¬ 
ment much more fell to be said upon the 
point. Turning to the evidence I observe 
that accounts in support of the amount 
said to be due have been filed and proved 
by P.W. 1, so that the Court certainly had 
evidence before it npon which to pro¬ 
nounce its decree. 

Finally it is urged that the settlement 
deed, Ex. A, has not been properly 
proved. Defendant 1 himself admits his 
signature to it, although he says that he 
signed nothing more than a blank paper. 
That admission of course would not be 
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sufficient to relieve the plaintiff of his 
duty of proving the document. But that 
he did prove it by evidence whioh is 
legally sufficient appears from the state¬ 
ment of his witness and agent, P.W. 1, 
who deposes that defendant 1 settled the 
account and signed the settlement. In¬ 
asmuch as there was no cross-examina¬ 
tion upon that point, I think it is legally 
sufficient to show that defendant 1 not 
only signed Ex. A but signed it in token 
of having accepted liability for the sums 
shown in it. In these circumstances I 
cannot find that the trial before the 
lower Court is vitiated either by lack of 
jurisdiction to try the case or by any 
irregularity in the exercise of its juris¬ 
diction in trying it. I accordingly dis¬ 
miss this petition with costs. 

P.R.S./k.N. Petition dismissed. 

A. I. R. 1931 Madras 791 

Jackson, J. 

Mallappa Cliettiar and another — 
Plaintiffs—-Petitioners. 

v. 

Alagiri Naicker and others —Defen¬ 
dants—Respondents. 

Civil Revn. Petn. No. 1464 of 1929, 
Decided on 28th November 1930, from 
order of Diet. Judge, Ramnad, in Appeal 
No. 282 of 1926. 

Civil P. C. (1908), 0.41, Rr. 25, 27 and 
28—Court should follow specific provisions 
of Code when so given and should not instead 
make use of its inherent powers—Civil P. C., 
S. 151. 

It is not open to the Court to follow a proce¬ 
dure which is contrary to what the legislature 
has expressly pointed out to be the proper proce¬ 
dure, as when in O. 41, Rr. 27 and 28, the legis¬ 
lature has given a specific direction, the Court 
instead of these provisions should not invoke 
its inherent powers: Ananthakrishna Ayyar, J., 
in A. I. R. 1928 Mad. 991, Foil. ; 36 Mad. 492, 
Ref. ; 44 Cal. 929, Rel. on. ; 59 I. C. 417 and 
A. I. R. 1921 Mad. 716, Expl. and Diss. from. 

[P 791 C 2] 

K.V. Seslia Ayyangar — ior Petitioners. 

C. S. Sesliagiri Sastriar and R. Rama - 
subba lyar — for Respondents. 

Judgment. —This is a revision peti¬ 
tion against an order of remand passed 
by Mr. K. S. Ramaswami Sastri, District 
Judge of Ramnad, on 18th March 1929 
in A. S. No. 282 of 1926. 

The learned Judge tabulated three 
points for decision and decided them all 
except that he required a finding from 
the lower Court as regards the yellow 
marked items on the suit map. This of 
course is provided for in O. 41, Rr. 25 


and 27. But the learned Judge has re¬ 
manded the case “in the exercise of his 
Court’s inherent power.” No reason has 
been suggested for this surprising proce¬ 
dure, and the only reason which can be 
inferred from the record, that the quarter 
was closing and the Judge wished to add 
a disposal to his returns, is one which 
this Court would be loath to believe. 

The question now is whether when the! 
Code contains specific provisions which 
would meet the necessities of the case in 
question, such provisions should not be 
followed, instead of the inherent juris¬ 
diction being invoked. 

This point is very fully considered by, 
Anantakrishna Ayyar, J., in Venkamma 
v. Goparajn Perrajn (l), and his state¬ 
ment of his opinion and of the authori¬ 
ties upon which it is based is one to 
which I can add nothing but my entire 
concurrence. In his Lordship's view it 
is not open to the Court to follow a pro¬ 
cedure which is contrary to what the 
legislature has expressly pointed out to 
be the proper procedure, as when in 
O. 41, Rr. 27 and 28, the legislature has 
given a speoific direction. 

But after thus stating his view the 
learned Judge holds that he is overborne 
by authority. He particularly refers to 
Mahomed Maracayar v. Rangaswami 
Naidu (2). I find there that the Judges 
confessed to feeling the difficulty, but 
they referred to Atliappa Clietty v. Rama- 
nathan Clietty (3) and Abdul Karim v. 
Allahabad Rank Ltd. (4). In Atliappa 
Clietty v. Ramanathan Clietty (3) it is 
held that Courts have an inherent power 
of remand, but “where a power is given 
expressly Courts should not exercise their 
inherent power.” For this view Abdul 
Karim v. Allahabad Bank Ltd. (4) and 
Jambulayya v. Rajamma (5) are oited. 
Jambulayya v. Rajamma (5) is the only 
authority for what is now generally 
acoeptod, that when there has been no 
regular hearing of the matter the ap¬ 
pellate Court by its inherent power 
may remand. Abdul Karim v. Allahabad 
Bank Ltd. (4) is direct authority for the 
rule that the inherent power must not 
be exeroised when there is a specific pro¬ 
vision in the Code: see p. 936. The ques- 

(1) A. I. R. 1928 Mad. 991=112 I. 0. 1. 

(2) A. I. R. 1921 Mad. 716=69 I. C. 8*26. 

(3) [1919] 53 I. C. 417. 

(4) [1917] 44 Cal. 929=41 I. C. 598 (F.B.). 

(6) [1913] 36 Mad. 492=15 I. 0. 859. 
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tion propounded in this judgment follows 
the language of that passage. 


Therefore it will be seen that Athappa 
Chetty v. Ramanathan Chetty (3) which 
the Judges in Mahomed Maracayar v. 
Rangaswami Naidu (2) thought was 
authority for permitting the Court bo 
remand when there was the specific pro¬ 
vision in 0. 41, R 27, is authority for 
precisely the contrary view. The mis¬ 
take has crept in by careless head-noting. 
The Judges in Athappa Chetty v. Rama¬ 
nathan Chetty (3) said : 

Where a power is given expressly Courts 
should not exercise their inherent power, which 
ought to be very cautiously indented upon. 99 

u The head-note changes this to, 
where express powers are given, the Court 
should bo very cautious in resorting to their 
inherent powers. *' 

u And so “should not” has become 
should oautiously.” And then when 
one goes behind Athappa Chetty v. Rama¬ 
nathan Chetty (3) to what is undoubtedly 
the leading case in this matter, the Full 
Bench Calcutta decision, the head-note is 
both correct and dear. Inherent juris¬ 
diction must be exercised with care sub¬ 
ject to the condition that the matter is 
not one with which the legislature has 
so specifically dealt as to preclude the 
exercise of inherent power. 

In this state of the law I feel neither 
bound by the case Mahomed Maracayar 
v. Rangaswami Naidu (2) nor constrained 
to refer the matter to a Full Bench. It 
would indeed be strange if a Full Benoh 
were assembled to decide whether when 
there is a clear provision in the Code of 
Civil Procedure the Judge by virtue of 
his inherent power may take up his pen 
and write a new rule for his personal 
use. Nor have I any hesitation in find¬ 
ing that the Distriot Judge acted with 
material irregularity. 

The order of remand is cancelled, and 
the trial Court is directed to submit a 
finding to the appellate Court, within 
six weeks of receipt of this order on the 
issue : What is the value of the yellow 
marked portions. The appellate Court 
will then dispose of the appeal. 

A further question arises whether fresh 
evidenoe should be adduced. It appears 
that the parties had ample opportunity 
of producing evidence on this point which 
they undoubtedly knew to be material 
to the suit, and to call for fresh evidenoe 
after this long lapse is only an encourage¬ 
ment to perjury. The District Munsif 
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must confine himself to the present 
record. 

Costs of this civil revision petition 
will be costs in the oause. 

P.R.S./b.v. Revision allowed *. 

A. I. R. 1931 Madras 792 

Venkatasubba Rao, J. 

In the matter of Indian Companies Act 
7 o/1913. 

and 

In the matter of Madras Native Per¬ 
manent Fund Ltd. 

B. G. Kolandavelu Mudaliar and 
others —Petitioners. 

Original Petition No. 75 of 1927, and 
Applns. No. 436 of 1930, 3485 of 1929, 
and 820 of 1930, Decided on 7th Octo¬ 
ber 1930. 

Companies Act (1913), Ss. 21 and 159 — 
Ultra vires transaction by company creates 
no debt and contributories are not liable to 
pay it during liquidation proceedings. 

Where the carrying on of a business by a com¬ 
pany is ultra vires, that ultra vires transac¬ 
tion creates no debt, either legal or equitable. 
The contributories during the liquidation pro¬ 
ceedings, when the company is being wound up, 
are not liable to pay suoh debts : In re Birbeck 
Permanent Benefit Building Society, (1912) 2 
Ch. 183, Foil.: Sinclair v. Brougham, (1914) 

A* C. 898, Ref. [P 794 0 1) 

0. T. Govindan Namhiar, instructed 
by Messrs. King and Patridge, Attorneys 
for Messrs. Fraser & Ross, the Official 
Liquidators and N. Rajagopalan for 
V. Sundaresa Iyer —for Applicant in Ap¬ 
plication No. 820 of 1930. 

S. Buraiswami Iyer, T. K. Ranga¬ 
swami and V. Balaram—ior T. S. Natesa. 
Sastri, President of the above named 
Fund. 

V. Radhakrishnayya, for K.B. Ranga- 
natha Aiyar—ior P. Lakshminarasu, one 
of the Directors of the said Fund. 

K. Ramachandra Sastri for A. V. Se- 
shayya—for P. Duraiswami Mudaliar and 
O. Masilamoni Mudaliar, Respondents 2 
and 3 in Application No. 820 of 1930. 

G. V. Athmanathan —for Respondent 11.. 

K. Kuppuswamy —for Yegnanarayana 
(Contributory No. 244). 

V. Rajagopala Mudaliar , instructed by 
Short Bewes & Co., Attorneys —for P. M. 
Doraiswami Chetty, 7th Respondent in 
Application' No. 820 of 1930. 

C. Srinivasachariar — for Devarajan 
for Contributories Nos. 282 and 335. 

S. Pancliapagesa Sastri for K. S. Vis - 
wanatha Sastri —for Respondents 6 and 
8 in Application No. 820 of 1930. 
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Judgment. — This is a misfeasance 
summons under S. 235, Companies Act. 
Certain breaohes of duty are alleged 
against the directors and some other 
officers of the company and the summons 
asks that they may be ordered to bring 
into Court a sum of about Ks. 42,000. 
An objection in limine is taken that the 
applicants have no locus standi. If they 
are creditors as they allege themselves 
to be, they can apply under the section 
to which I have referred. The question 
is, are they creditors of the company and 
have they as such a loous standi ? 

The company was started in 1878 
under the name of the Madras Native 
Permanent Fund Ltd., with a capital 
of two lakhs divided into two thousand 
shares of Rs. 100 each. Each share¬ 
holder was to pay one rupee per month 
per share and at the end of seven years, 
he was to reoeive from the company 
Rs. 100 and his account was then to bo 
closed ; in other words, on bis paying a 
sum of Rs. 84 he receives Rs. 100. The 
objects of the company as stated in the 
Memorandum of Association were, to 
make ‘advances to shareholders upon 
security of moveable or immovable pro¬ 
perty for enabling them to purchase, 
build and repair houses and to grant to 
them simple loans to a limited extent 
and to do such things as are incidental 
to the attainment of the above objects. 
In 1887 a new branch was started and 
was called the Deposit Branch, to dis¬ 
tinguish it from the Loan Branoh, the. 
name adopted to designate the company’s 
original p ctivities. The capital of the 
company was raised by Rs. 10,000 di¬ 
vided into thousand shares of Rs. 10 
each and the shares newly raised were 
allotted to the Deposit Branch. It is 
stated for the respondents, that the ac¬ 
counts of each branch were separately 
kept and that there was no mixing up 
of the moneys or the dealings of the two 
branches. This statement is not merely 
borne out by such of the balance sheets 
as have been handed to me but is not 
(Jven disputed by the applicants. While 
the loan branoh was confined to the ori¬ 
ginal objects, the Deposit Branch de¬ 
veloped into an ordinary bank and carried 
on banking business. In fact, the opera- - 
tions of the deposit branch assumed large 
proportions, whereas the Loan Branch did 
business on a very limited scale. In the 
Deposit Branoh, there were deposits and 


advances, customers depositing money 
and loans being advanced on pledges of 
jewels. The customers of the bank in¬ 
cluded both members and strangers. This 
went for about forty years and it was 
then found that the company’s affairs 
were not being conducted satisfactorily. 
Certain irregularities occurred, such as 
loans being advanced on jewels of in¬ 
sufficient value. The result was, the 
oompany having sustained a loss, the 
depositors were unable to get back their 
moneys. A liquidation petition was filed 
and a compulsory order was made in 
May 1927. To make clear the point 
that has now arisen, I may briefly refer 
to certain previous orders made in the 
course of the winding up. The liquida¬ 
tors, Messrs. Fraser & Ross, treated in 
the list filed by them, certain 357 per¬ 
sons of the Loan Branch, as contribu¬ 
tories in the liquidation. Waller, J., 
observing : 

“The Loan Branch of the fund is, I consider 
nothing but a mutual benefit society, with 
rules resembling those of the Mylaporo Hindu 
Permanent Fund, vide : Gurusami Pandian 
v. Chinna Thamliar *1),” 

held that the 357 persons in question 
could not be treated as contributories. 
The learned Judge in effect held that 
there was nothing illegal in the com¬ 
pany closing the accounts of the share¬ 
holders of the Loan Branoh by paying 
each Rs. 100 at the end of seven years. 
The appellate Court reversed the order 
of Waller, J., holding that the payment 
of the share capital to the members con¬ 
travened the provisions of the Companies 
Act as such payment amounted to a 
reduction of capital forbidden by the 
Act. ' The 357 persons wore accordingly 
declared to be contributories. Before 
the appellate Court the question was 
raised. Were the debts which it was 
sought to make these persons liable to 
liquidate debts inourred ultra vires of 
tbe company ? This question was loft 
open and no decision was pronounced 
upon it. This is what the learned Judges 
observe : 

‘‘When the?o porsous are called upon to con¬ 
tribute to the liquidation of definite debts, it 
will be open to them to arguo that the debts 
which they are called upon to contribute to pay 
are ultra vires of tho powers of the company, 
that is to say, are not in law debts at all.’' 

The matter came back to the original 
side. For the contributories it was con- 

(1) A. I. R. 1921 Mad. 840 = 61 I. C. 242 = 

44 Mad. 1 (F.B.). 
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tended, that the amounts which the 
company made itself liable to return 
were those deposited by its customers, in 
the Deposit Branch and that the com¬ 
pany, in receiving such deposits, practi¬ 
cally converted itself into a bank. This, 
it was argued going beyond the Memo¬ 
randum of Association, was ultra vires 
of the company. Pandalai, J., relying 
upon Ashbury Carriage Co. v. Riche (2), 
accepted this contention. From his' judg¬ 
ment, I quote the two following passages: 

“On the best consideration I can give to the 
matter, 1 see no escape from the conclusionthat 
the taking of deposits in the Deposit Branch 
from strangers to the company was ultra vires 
of the powers of the company." 

“All that I do decide and declare is that the 
contributories are not as such liable to con¬ 
tribute to the debts due to stranger depositors 
in the Deposit Branch of the fund." 

Some of these depositors are the ap¬ 
plicants in this misfeasance summons. 
The short question I have to decide is, 
are the amounts due to them debts ? In 
other words, are they lenders, in the eye 
of the law, creditors and is the borrow¬ 
ing company, debtor ? This point is now 
well settled by authority. Where the 
carrying on of a business by the company 
was ultra vires it was held that the ultra 
vires transactions created no debt either 
legal or equitable. This was held in In re 
Birkbeck Permanent Benefit Building 
Society (3). The facts of that case re¬ 
semble those of the present. A build¬ 
ing society carried on a banking busi¬ 
ness altogether beyond what was autho¬ 
rized. Cozens Hardy, M. R., observes 
that the so called contracts of loan, 
though not illegal, are void and in truth 
have no existence. This is treated as 
the doctrine as to ultra vires borrowing. 
The case went up to the House of Lords 
and this view was affirmed, although on 
another point the decision of the Court 
of appeal was varied : Sinclair v. Brou¬ 
gham (4). The relation between the 
depositor and the company is not that 
of debtor and creditor and the only pos¬ 
sible remedy for the person who has 
paid the money is one in rem and not in 
personam. This is a most unequivocal 
declaration, that ultra vires transactions 
do not oreate the relationship of debtor 
and creditor. The preli minary objec¬ 
ts) [1876] 7 H. L. C53 = 44 L. J. Ex. 185= 
38 L. T. 461=24 W. R. 754. 

(8) [1912] 2 Oh. 189=81 L. J. Ch. 769. 

(4) [1914] A. C. 398=83 LrJ. Oh. 465 = 111 
L. T. 1=58 S. J. 802=80 T. L. R. 315. 


tion therefore must be upheld and on 
this short ground the application is 
dismissed. 

From this it does not follow that the 
lenders can in no circumstances recover 
their deposits. The very case I have 
cited, Sinclair v. Brougham (4), decides 
what their rights are and how and to 
what extent they can be enforced. There 
are no persons other than the depositors 
who have any claims to the money in 
the Deposit Branch ; the question of 
priority decided in Sinclair v. Brougham 
(4) does not therefore arise in this case. 
The Loan Branch, as I have said, was 
always treated as being separate from 
the Deposit Branch. Some trifling amounts 
are due to some unadvanced share¬ 
holders of that branch. I see no reason 
why they should not be paid the sums 
due to them from the money to the 
credit of that branch. Now, as regards 
the depositors to whom moneys are due 
from the Deposit Branch, they have al¬ 
ready, under orders of Court, been paid 
sums amountig to over a lakh. These 
payments cannot be questioned. I may 
mention that some of the directors of the 
company are also among such depositors. 
They have offered, at my suggestion as a 
matter of fair dealing, to bring back the 
amounts they withdrew during the 
period of one year before the commence¬ 
ment of the winding up. As the other de¬ 
positors have already been paid 11 annas 
in the rupee, these directors are, on this 
basis, bound to bring back only a sum 
which represents five annas of their 
drawings. The following table shows 
the amounts that they are thusi liable to 
bring back and I understand that they 
have this day paid these sums to the 


quidators. _ nK \ 

(For Table see page Ivo) . 

Of the sum of Ks. 436 mentioned in 

10 affidavit of the liquidators Rs. 375 r e- 

resents the sum paid to them by the first 

vo of the three directors named in the 

Dove table, when calls were made after 

te decision of the appellate Court to 

hioh I have referred. This sum as weH 

j the abovementioned sum of Rupees 

147-13-0, together with Rs. 1500 (vide 

iplioation No. 3485 of 1929), shall, sub- 

ob to the payment of all proper costs, 

) treated by the liquidators as available 

r distribution among the depositors 

the Deposit Branch. Rs. 1,955-13-9 

the Loan Branch shall be distributed 
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Name 

Amount of deposit 
withdrawn within ono 
year before liquida¬ 
tion. 

j Amount to be refunded at l 
i As. in the rupee. 

P. Lakshmiuarasu Naidu 

Rs. 2000 

Rs. G25 0 0 

T. S, Natesa Sastri 

Rs. 1500 

Rs. 468 12 0 

V. Sadagopan Naidu 

1 Rb. 813 

Rs. 254 1 0 


I 


amcng the unadvanced shareholders of 
that branch ; if any balance is left over, 
it shall be carried forward to the Deposit 
Branch. 

This order disposes of (l) application 
No. 829 of 1930 (misfeasance summons), 
(2) Application No. 346 of 1930 the 
liquidators’ application as to the disposal 
of Bs. 2330-13-9 said to be the assets of 
the Loan-Branch) and (3) Application No. 
3485 of 1929 regarding the disposal of 
Bs. 1,500. In the misfeasance summons, 
the liquidators snail take their costs 
■which I fix at Bs. 150 and pay the ap¬ 
plicants’ oosts which are also fixed at 
Bs. 150. In Application No. 346 of 1930 
the liquidators may take Bs. 35 as their 
costs. I desire before closing to tell the 
liquidators that they must, to save fur¬ 
ther costs, take steps to have the affairs 
of the company wound up as early as 
possible. 

P.R.S./b.v, Order accordingly. 

A. I. R. 1931 Madras 795 

CURGENVEN, J. 

A. E. Venkatarama Chettiar and ano¬ 
ther —Defendants—Petitioners. 

v. 

Marudachala Goundan and others — 
Plaintiffs—Respondents. 

Civil Bevn. Petn. No. 1910 of 1929, 
Decided on 6th August 1931, against 
Order of Dist. Munsif, Udumalpet, D/- 
2nd July 1929. 

Civil P. C. (1908), O. 34, R. 5 (2)— Mere 
fact that Court con dispense with notice and 
can direct that final decree be pasted does not 
invalidate order to issue notice and to dis¬ 
miss application for final decree on de¬ 
fault of decree-holders—Court should con¬ 
form with O. 9, R. 5 if it issues nct : ce—By 
force of S. 141 provisions of O. 17 and O. 9 
apply to application for final decree under 
O. 34 R. 5—Civil P. C. (1908), S. 141 and 
O. 9, R. 5. 

On application bj’ the decrce-holdor for a final 
decree the Court ordered notice to the judgment- 
debtor. On sovoral occasions notices wero issued 
and a number of the defendants served but 
eventually when an order was passed on 18th 
August 192G for substituted service to bo applied 
for against defendant 2 and a guardian to bo 
proposed for defendant l’s legal representative 


__ Total Rs. 1317 13 0 

the decree-holder defaulted and *the application 
as a whole was dismissed on loth September 
1926, without allowing sufficient time under 
O. 9, R. 5. 

Held : that the mere circumstance that the 
Court could dispense with notice and could 
direct that a final decree be passed under O. 34, 
R. 5 (2) did not invalidate the orders passed by 
the Court. 

Held further : that by force of S. 141, the 
provisions of O. 9 and O. 17 apply to such a pro¬ 
ceeding and the Court before dismissing the 
application should satisfy itself that the terras 
of O. 9, R. 5, are complied with and that the 
Court was not at liberty to dismiss the applica¬ 
tion in respect of any of those defendants who 
had been in fact served and that even in the 
case of defendant 2 who was not served it did 
not allow sufficient time for a further applica¬ 
tion to bo made before passing the order of dis¬ 
missal and the order was not justified by law 
and was ultra vires : 17 All. 106 (P.C.) ; A.I.R. 
1928 Mad. 522 and .4. I. R. 1929 Mad. 31, Ref. 

[P 796 C 2, P 797 C l] 

T. M. Krishnaswami Iyer and K. V. 
Ramachandra Ayyai —for Petitioners. 

B. Sitarama Rao and T.G. Bamaswami 
Ayyar —for Respondents. 

Judgment.— The facts of this case 
have been sufficiently set out by the 
learned District Munsif of Udamalpet. 
There was a preliminary decree passed 
in a mortgage suit and an application 
I. A. No. 777 of 1925, wasput in by the 
decree-holder for a final dooreo. Upon 
this the Court ordered notice to the 
judgment-debtor. On several occasions 
notices were issued and a number of them 
served, but eventually when an order 
was passed for substituted service to be 
applied for against defendant 2. and for 
a guardian to be proposed for defendant 
l’s legal representative the decree-holder 
defaulted and the application was dis¬ 
missed. The date of the dismissal was 
15th September 1926 and cn 3rd August 
1928 the application out of which this 
petition arose, I. A. No. 686 of 1928, was 
filed praying the Court to revoke the pre¬ 
vious order on the ground that it was 
invalid. The learned District Munsif 
after considering certain rulings has come 
to the conclusion that there is no neces¬ 
sity to issue notice to the defondants on 
an application to pass a final decree in a 
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mortgage suit and further that even if 
on such an application the Court thinks 
fit to order notice and a deoree-holder 
neglects to take steps the Court has not 
the power to dismiss the application as 
it has done in the present case. 

As authority for the former proposi¬ 
tion the learned District Munsif has re¬ 
ferred to the case short notes in Nemi- 
chand Sowcar v. Kesari Mull (l). This 
case has since been reported as Rasan 
Chettiar v. Rangaijijan Ghettiar (2) and a 
perusal of it makes it clear I think that, 
while it is not obligatory upon a Court 
to issue notice, it is- nevertheless a prac¬ 
tice advisable, and the case is certainly 
not an authority for the position that 
the Court would be acting ultra vires in 
adopting such a course. There is in fact 
a considerable body of oase-law in favour 
of the view that notice should issue, as 
in the generality of interlocutory appli¬ 
cations. -The mere circumstance that the 
Court can dispense with notice and can 
direct that a final decree be passed under 
O. 34, R. 5 (2), Civil P.C., does not there¬ 
fore invalidate the orders passed by the 
Court in the present case. Whether or 
not in directing the issue of notice the 
learned District Munsif who passed the 
order did so with his eyes open as to the 
discretion vested in him to abstain from 
such a course is no doubt another matter. 
But I must take it that the aotion which 
he took was taken in the exercise of 
his judicial discretion since he undoubt¬ 
edly had power to take it. 

The question then arises whether he 
was equally justified in dismissing the 
application as a whole upon the failure 
of the decree-holder to persist in taking 
out notice until each and every one of 
the defendants had been served. Refer¬ 
ence has been made to Timmaraju v. 
Narasimha Raju (3), where it has been 
held by Jackson, J., in somewhat similar 
circumstances that, if a Court is going 
to act under S. 151, Civil P. 0., it must 
satisfy itself and, I presume, reoord some¬ 
thing to satisfy an appellate or revising 
Court, how the ends of justice or its own 
process needed to be .safeguarded by such 
a course. In other words, S. 151 will not 
allow a Court as a matter of oourso to 
dismiss an application for default either 
in taking out notice or in any_o ther 

~ (1 A.I.R. 1929 Mad. 81=114 1.0. 818. 

(2 A.I.R. 1980 Mad. 105=120 I.G. 72. 

(8 A.I.R. 1928 Mad. 622=109 I.O. 528. 


manner. I do not think it necessary for 
me to express either concurrence or dis¬ 
agreement with that deoision, because I 
am not satisfied that recourse must be, 
had to S. 151 in the circumstances which 
arise here. I am unable to see why by 
force of S. 141 of the Code the provisions 
of O. 9 and of O. 17 should not become 
applicable to a proceeding of the class 
now under consideration. It has no 
doubt been held by ,the Privy Council in 
Thakur Prasad v. Fakirullah (4) that 
this portion of the Code will not apply 
to proceedings in execution. But what¬ 
ever else an application of this kind may 
be, it is certainly not an application in 
execution and I think it can hardly be 
contested that it is an integral part of 
the mortgage suit. No authority has 
been shown me why the provisions I have 
mentioned should not be extended to 
cover a proceeding of this nature, and it 
seems to me somewhat improper that the 
Court should possess more unqualified 
power by resort to S. 151 of the Code in 
dealing with an application of this kind 
than it possesses in the case of a suit. If 
this view be correct, it appears to me 
that before dismissing the application the 
Court should have satisfied itself that 
the terms of O. 9, R. 5 were complied • 
with. 

We have been at some trouble to 
elucidate the course taken for securing 
service in this case and it appears that 
by 18th August 1926 all the defendants 
had been served except the first, who was 
dead, and the second. As already re¬ 
marked the Court passed an order for an 
application for the guardianship of the 
legal representative of the first and for 
substituted service on the second. It may 
be remarked incidentally that this order 
for substituted service was passed after 
this defendant had received service by 
affixure no less than six times. It would 
appear from that oircumstance that had 
the Court applied its mind to the matter, 
it would especially in a proceeding of 
this nature have found service to be 
sufficient. Nevertheless on 18th August 
it did in faot pass these orders and when 
the case came up again on 15th Septem¬ 
ber, no steps having been taken the peti¬ 
tion as a whole was dismissed. It is un¬ 
necessary to trouble ourselves with the 
case of defendant l’s legal representa- 

(4) [1895]~f7 All. 106=22~ I.A. 44=6 Sar. 526 
P.O.). 
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tive because the original order has not 
been revoked in the case of this party. 
As regards defendant 2, if we are to 
apply R. 5, O. 9 the decree-holder had a 
period of three months from the date of 
return made on the prior summons within 
which to apply for the issue of a fresh 
.summons. It- is quite clear that no such 
period as three months was allowed be¬ 
fore the dismissal order was passed. The 
conclusion I draw accordingly is that the 
Court was not at liberty to dismiss the 
application in respeot of any of those 
defendants who had been in fact served 
and that even in the case of defendant 2 
who was not served it did not allow 
sufficient time for a further application 
to be made before passing the order of 
dismissal. 

It appears to me accordingly that 
the order was in fact ultra vires and 
it only remains to say that the revision 
petition in the present case is preferred 
[by defendants 11 and 12 who were them¬ 
selves served at an earlier stage of the 
proceedings. In these circumstances it 
is very difficult to see how they can 
themselves support the earlier order, since 
it seems clear that so far at least as they 
were concerned the order of dismissal 
cannot be maintained. An argument has 
been addressed to me in order to meet 
the position that the Court may dismiss 
an application of this sort piecemeal that 
it would not be fair to pass a decree 
against some of the defendants; and that 
the only proper course would be to pass 
it against all or none. I can only say as 
regards this argument that I have not 
been sufficiently put into possession of 
the facts in order to see whether in the 
present case it has any substance. It 
scarcely needs remark'that, if an injus¬ 
tice would ensue in circumstances such 
as the present, it would be likely to 
ensue in similar circumstances under 
O. 9, R. 5 where a suit is partly deoreed 
and partly dismissed by virtue of partial 
default in service. My conclusion accor¬ 
dingly is, although it is arrived at on 
somevyhat different grounds from those 
which influenced the learned Distriot 
Munsif, that the order dismissing the 
application for a final decree was not 
justified by law and in fact was ultra 
vires. Mr. T. M. Krishnaswami Iyer has 
concede! what I think is .unquestionable 
that if so it was a nullity and the Court 
could have proceeded to pass further 


orders as if the original application was 
still pending. That in substance is what 
it has done and I cannot find there are 
sufficient grounds to interfere now in re¬ 
vision with that order. The civil revi¬ 
sion petition is dismissed with the costs. 

P.R.S./p.N. Revision dismissed. 

* A. I. R. 1931 Madras 797 

Ramesam and Cornish, JJ. 

M. Ranganayaki Animal— Appellant. 

v. 

Official Assignee of Madras and an- 
other —Respondents. 

Original Suit Appeal No. 98 of 1928, 
Decided on 23rd January 1930, from 
judgment and order of Waller, J., D/- 
26th March 1928, in Applications 
Nos. 765 of 1927 and 117 of 1928. , 

* Provident Fund Act (1925), S. 3—In¬ 
solvent handing over his provident fund de¬ 
posit to his wife—Official Assignee can 
claim that amount back from wife—Presi¬ 
dency Towns Insolvency Act (1907), S. 58. 

A compulsory deposit, e. g., a Provident Fund 
deposit is ouly a deposit so long as it remains 
in the Fund and not after it has been paid over 
to the person to whose credit it has hitherto 
stood. 

Where an insolvent has handed over his 
Provident Fund deposit to his wife, such pay¬ 
ment being a voluntary transfer cannot pre¬ 
vail against the Official Assignee and the Offi¬ 
cial Assignee is entitled to an order against the 
wife that she should pay down that amount to 
him : 44 Bom. G73, Diss. from ; A. I. R. 1927 

Oudh 22, Rcl. oh; 2G Mad. 440 ; 4G Cal. 962; 

A. I. R. 1924 All. GS; A. T. R. 1923 Cal. 535 
and A. J* R. 1929 All. 417, Ref. [P 793 C 2] 

M. S. Krishnaswamy Ayyangar —for 
Appellant. 

M. S. Venkatarama Ayyar —for Res¬ 
pondents. 

Ramesam, J.— This is an appeal 
against the order of our brother Wal¬ 
ler, J., in connexion with the insol¬ 
vency of one Venkataratnam Naidu. 
The insolvent was employed in the M. & 

S. M Ry. and was subscribing for a Pro¬ 
vident Fund. By May 1927 he got 
deeply into debt, his lands and house 
were mortgaged to the extent of 
Rs. 8,000 odd and he had unsecured 
debts to the extent of Rs. 3,900. In 
May 1927, a creditor obtainod a decree 
and attached his salary, a notice being 
sent to the railway company. On this 
tho railway company put an end to his 
services and paid the amount lying to 
his credit in the Provident Fund into 
his hands. This amounted to Rs. 3,000 
and he paid it to his wife in June or 
July. On 10th August he was adjudi- 
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cated insolvent on his own petition. 
After the wife got the Rs. 3,000, Rs. 600 
out of this was utilized by her for re¬ 
deeming jewels of hers which were 
pledged by the husband with a creditor. 
The Official Assignee now prays for an 
order against the wife directing her to 
pay down the Rs. 3.000 and also sur¬ 
rendering the jewels for Rs. 600. Our 
learned brother made the order. The 
wife appeals. 

The learned advocate for the appellant 
contended that even after the amount, 
the Provident Fund was paid into the 
insolvent’s hands, it is still exempt from 
attachment or claims of the Official As¬ 
signee under S. 3, Provident Fund Act of 
1925. It is true that it has been held 
in some cases (for instance Hindley v. 
Joynarain Marivari (1), Devi Prasad v. 
Secy, of State (2), Secy, of State v. Raj 
Kumar linkerjee (3) and Secy, of State 
v. liar Cham (4) that so long as the 
money has not been paid to the subs¬ 
criber but remained with the authority 
that constituted the Fund, the sum is 
not liable to the attachment of a credi¬ 
tor or to the olaims of an Official As¬ 
signee. 

This question does not arise before us 
and we have nothing to say at present 
to those cases. But in one of these 
cases, Devi Prasad v. Secy, of State (2\ 
Daniels, J., observed, referring to a deci¬ 
sion in Nagindas Bhukhandas v. Ghela - 
bhai Gulabdas (5) that it is not neces¬ 
sary for him to go to the extent that 
the Bombay Judges had gone. In the 
case in Nagindas Bliukandas v. Ghela- 
bhai Gulabdas (5) the question was whe¬ 
ther the insolvent was rightly convicted 
under S. 43 (2), Insolvency Act 3 of 1907 
which corresponds to S. 69 (2), Provin¬ 
cial Insolvency Act of 1920. One of the 
grounds they gave was that he was not 
guilty of any fraudulent aot in handing 
over the sum to his wife because he 
might well have thought that the sum 
was not subject to any claims of the 
Official Assignee. To that extent we 
have nothing to say against that deci¬ 
sion. But another reason was also given 


fi\ [ 1919 ] 46 Cal. 962=54 I. C. 489. 

(2) A I. R- 1924 All. 68=74 I. O. 746 

( 8 ) A. 1 !. R . 4 1928 Cal. 685=77 1.0. 1025 

Cal. 347. „ 

( 4 ) A. I. R. 1929 All. 417=117 I. 0. 622: 

All. 845. 

( 5 ) [1920] 44 Bom. 673=56 I. C. 449. 
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in that judgment, namely, that even 
after the fund was paid to the insolvent, 
it continues to retain its character of 
a compulsory deposit and for this view 
the learned Judges relied on the decision 
in Official Assignee of Madras v. Mary 
Dalgairns (6). We are unable to see 
how the decision in Official Assignee of 
Madras v. Mary Dalgdirns (6), sup¬ 
ports the reasoning of the learned 
Judges. In the decision in Official As¬ 
signee of Madras v. Mary Dalgairns (6) 
the subscriber died and there was no 
nominee mentioned when the Fund was 
opened and it was held under the new 
Act that the claim of the nominee pre¬ 
vails and the Official Assignee has no 
right to any portion of the Fund. In 
that case the money was never paid 
into the hands of the subscriber for he 
died before it matured, and the only 
person who was entitled to draw T was 
the widow and under the Act her claims 
prevailed over those of the creditors of 
the Official Assignee. 

We see that the decision in Nagin¬ 
das Bhukandas v. Ghelabhai Gulabdas 
(5), has been dissented from in Gauri 
Shankar v. De Cruze , A. I. R. 1927 Oudh 
22. In this decision it was observed 
that a compulsory deposit is only a 
deposit so long as it remains in the Fund 
and not after it has been paid oyer to 
the person to whose credit it has hither¬ 
to stood. We agree with these observa¬ 
tions and dissent from the decision iD 
Nagindas Bhukandas v. Ghelabhai 
Gulabdas (5). That.being so, we must 
agree with our learned brother that the 
payment of Rs. 3,000 which under the 
circumstances of the case amounted to a 
voluntary transfer cannot prevail againstl 
the Official Assignee and the Official As¬ 
signee is entitled to the order against 
the wife that she should pay down the 
amount of Rs. 3,000; but the Official 
Assignee is not entitled to payment of 
Rs. 3,000 plus another sum of Rs. 600, 
for it does not appear that any part of 
the gratuity drawn by the insolvent was 
paid into the wife’s hands. Thp Offi¬ 
cial Assignee is only entitled to the sum 
of Rs. 3,000. It is true that in respect 
of the amount of Rs. 600 out of this he 
is entitled to a charge over the jewels. 

It will be open to the appellant to pay 
down Rs. 600 to the Official Assignee so 
as to avoid surrendering the jewels. If 

( 6 ) [1903] 26 Mad. 440. 
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she so pays she need nob surrender the 
jewels and she will thus rank as a cre¬ 
ditor to the extent of Rs. 600 against the 
insolvent’s estate along with other cre¬ 
ditors. As to the other Rs. 2,400 there 
will be merely an order against her to 
pay to the Official Assignee, but if she 
does not pay the Rs. 600, the Official As¬ 
signee will be entitled to have the pos¬ 
session of the jewels until he realizes his 
charge for Rs. 600 over it. Subject to 
this modification the appeal is dismissed 
with costs. (Fee payable on Rs. 3,000 
only). 

P.R.S./b.v. Decree modified. 
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- Ramesam, J. 

V. Alagarsami Naidu — Defendant — 
Appellant. 

v. 

Katliia Goundan and others —Plaintiffs 
—Respondents. 

Second Appeal No. 2347 of 1927, De¬ 
cided on 10th April 1931, against decree 
of Sub-Judge, Madura, in Appeal Suit 
No. 6 of 1927. 

Deed—Construction—Deed held to be not 
void or against Transfer of Properly Act 
(1882), S. 10. 

A document oxecutod by A in favour of B re¬ 
cited that : “As I have taken a sale deed from 
you of the sito and the house mentioned below, 
I will bo residing in the said site and house.’ 
While I so reside neither I nor my heir shall 
mortgage or hypothecate or otherwise alienate 
the property. If myself or my 'heirs should not 
like to reside in the said site and house, we 
shall reconvey the property to you for a price 
not exceeding the sale price of Rs. 60.” A 
subsequently mortgaged the property. 

Held : that the undertaking was not void as it 
could not amount to -a transaction which had 
the efToct of restraining alienations by way of 
mortgago or sale. 

Held furtherl that there was no offer though 
if nc offer is made B might be able to sue A for 
damages for breach of his undertaking but 
could not sue for specific performance and that 
the mortgage was not void by reason of the 
undertaking : 41 Mad. 582 (F. B.) ; 13 All. 

224 ; A. I. R. 192G Mad. 120 ; A. I. R. 1922 
Mad. 16 and A. I. R. 1927 P. C. 113, Ref. 

[P 800 C 2] 

A. V. Narayanasiuami Ayyar—ior Ap¬ 
pellant. 

A. Nagasiuami Ayyar — for Respon¬ 
dent. 

Judgment. This second appeal arises 
out of a suit by a mortgagee to recover 
an amount of Rs. 60 due on the mort¬ 
gage Ex. A dated 19th December 1921 
executed by defendants 1 to 5 in favour 


oi cne piaintitt. Defendant 6 was irn- 
pleaded as a subsequent purchaser of the 
suit hypofcheca under Ex. 2 dated 27th 
November 1924. In his written state¬ 
ment defendant 6 does not merely rely 
on the subsequent sale deed* but upon an 
earlier transaction. He says in his 
written statement that the whole site on 
which the suit house and other houses 
are situate was part of the Survey No 13 
belonging to him. Then he says * 

W h.rn 0 ^ e ' S , urvey Ko. 13 this defendant 
nrovidpd 8 bandy stand (Vandipettai) and 
provided it with all conveniences for stav of 

bandies going to and fro on the highwav. The 
said pettai, and all the shops, houses vacant 
space etc., round it absolutely belong to this de- 

!rtht n ^;s F °^ tbe Tx kC , 8afety aud Protection 
to the said pettai, this defendant gave permis- 

sion to people to build houses there and" reside 
and in the houses built by defendant 6 all con¬ 
veniences for tenants have been provided. The 

people so residing have no permanent ri^ht or 

interest in the said houses or the vacant “space 

The people residing there have no right either to 

sell, mortgago etc., either the buildings or the 
vacant space. b 

ne also says that he has been paying 
a tax of Rs. 25 per year to the Govern¬ 
ment. In support of this right which he 
has pleaded in the written statement; 
whatever right it may be called he relies 
upon Exs. C and I. Ex. C is the sale deed 
he gave to defendant 1 for Rs. 60. He 
says he gave similar deeds to others 
And Ex C is accompanied simultaneously 
by Ex 1 which is a registered agreement 
executed by defendant I to defendant 6 
Undoubtedly the two ought to be taken 
together to see the nature of the trans¬ 
action. Ex. 1 says : 

“As I have taken a sale deed from vou of the 
site and house mentioned below, I will be resid¬ 
ing in the said site and house. While I so re 
side, neither I nor my heir shall mortgao 0 or 
hypothecate or otherwise alienate the propertv 
If myself or my heirs shouM not like to reside 
n-the said site and house, wo shall reconvov 

the property to you for a price not exceeding he 
sale price of Rs. G0. M b ° 


. The firsfc Question that arises is what 
is the effect of agreement like Ex. 1 9 
The Courts below have thought that the 
agreement is one prohibiting alienation 
and is therefore void. But I am not 
satisfied with that mode of disposing of 
the case. Mr. Narayanaswami Ayyar, 
the learned advocate for the appellant] 
contends that it is an agreement to re¬ 
sell the property to defendant 6 at a 
favourable price of Rs. 60, the consider¬ 
ation for this agreement being that the 
house was sold to defendant 1 at the 
favourable price of Rs. 60. I am willing 
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to accept these suggestions. Probably 
the house is worth much more than Rs. 
60 and because it was given to defendant 
1 for Rs. GO he gives a counter-agreement 
to resell it, for Rs. 60. But there are 
difficulties in' enforcing this agreement. 
It is not an agreement absolutely binding 
on defendant 1 to sell it in a particular 
time or within any time at all. He is 
hound to sell it to defendant 6 whenever 


he thinks of parting with the property. 

If he does not think of parting with 
the property, he is not bound to sell it. 
That is the fiist difficulty in the tease. 
The second difficulty is that he is bound 
to resell it for Rs. 60. At one stage Mr. 
Narayanaswami Ayyar said that the 
right was analogous to the right of pre¬ 
emption. But on that footing he was 
met by the decision in Vasudevan Moo- 
sad v. Ittirarichan Nair (l). Sir John 
Wallis says there citing the judgment of 
Mahmood, J., in Baij Nath v. Sital 
Singh (2), that a compulsory sale, such 
as a sale in execution cf a decree or a 
sale under an authoritative order of the 
revenue authorities for arrears of Go¬ 
vernment revenue, does not render pre¬ 
emption enforcible whether it is a custo¬ 
mary right or a right arising out of pri¬ 
vate contract. In this case it is neces¬ 
sary for defendant 6 to show that his 
right of sale is such that the mortgage in 
favour of the plaintiff is invalid as 
against his own right. A mortgage by 
the owner of a house will often end in a 
suit by the mortgagee and in Court sale. 
And if the Court sale can be made free of 
defendant 6’s right to repurchase under 
Ex. 1, the right is useless. So he has to 
contend that not only absolute alienation 
but also mortgages by defendant 1 are 
void if they are to affect his right of re¬ 
purchasing it for Rs. 60. 

Now, the deoision in Vasudevan Moosad 
v. Ittirarichan Nair (l), is against this 
view if it is to be described as a right of 
pre-emption. So Mr. Narayanaswami 
Ayyar contended that it is somewhat 
similar to pre-emption but is not aotual 
pre-emption. I am willing to accept this 
suggestion. What shall we describe this 
right as ? In my opinion if it is not a 
Tight of pre-emption, the undertaking 
which defendant 1 made in Ex. 1 is 
merely an undertaking to give defendant 
6 the first offer for Rs. 60 whenever he 

(1) 018] 41 Mad. 582=45 I.O. 46 (F.B.). 

(2) [1891] 18 All. 224=(1891) A.W.N. 68. > 


chose to sell it. This undertaking is not 
without consideration and therefore can¬ 
not be disposed of as nudum pactum. It 
had consideration and it is a complete 
contract, the contract being the under¬ 
taking to make the offer. In the language 
of the Judges who deoided Helby v. Ma¬ 
thews, it is a pre-contract to a contract 
to sell and purchase. It seems to me 
that such a contract does not amount to 
an offer, it is only an undertaking to 
make an offer whenever be thinks of sell¬ 
ing the property ; he has yet made no 
offer and therefore it is incapable of ac¬ 
ceptance. Mr. Narayanaswami Ayyar 
has cited before me a decision in Govinda- 
swami Pillai v. Doraiswami Mudali, 
A. I. B. 1926 Mad. 120. In that case 
Krishnan, J. following the deoision in 
Papa Naidu v. Muniswamy Ayyar (3), 
held that there was only an offer, that 
the other side to the contract was not 
bound and that until the offer was ac¬ 
cepted there could be no complete con¬ 
tract to sell and purchase. There also 

the contract begins with the words : 

"If it so happens that I have to sell it (pro¬ 
perty) out of necessity, I will sell it to you.** 

In my opinion the undertaking in that 
case did not amount to a continued offer 
kept open but only an undertaking ,to 
make an offer when he thinks of selling 
the property as in the present case, and 
I think there is neither an offer nor canj 
there be an acceptance in that case. 
However the learned Judge thought that 
there was an offer and he gave an opport¬ 
unity for the respondents by calling for 
a fresh finding whether there was an ac¬ 
ceptance of the offer. But the finding 
was that there was no completed con¬ 
tract with the result that the appeal was 
allowed. But it seems to me that in 
suoh a oase there is no offer, nor can 
there be an acceptance of the offer. If 
no offer is made by the person who makes 
the undertaking no doubt he is guilty o! 
breach of his undertaking. It is possible 
that he is liable to be'sued for dam¬ 
ages. But I do not see how a person 
to whom option is given I say option 
because it is no more than an 
option to repurchase the property can 
sue for specific performance. He can 
only sue for damages. This is also the 
view in Papa Naidu v. Muniswamy 
Ayyar (3) the only differenc e being tha t 

(3) A.I.R. 1922 Mad. 16=65 I.O. 720=46 Mad. 

30 . 
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in that oase there is a continuing offer 
left open. In the present case there is 
no oiler at all. Defendant 0 may be able 
to sue defendant 1 for damages for broach 
of his undertaking in Ex. 1. I do nob 
want to say that Ex. 1 is void as the 
lower Courts have said. It cannot 
amount to a transaction which has the 
eflect of restraining alienations by way 
of mortgage or sale. 

Mr. Narayanaswami Ayyar relied on 
Sheobaran Singh v. Kulsum-un-nissa (4), 
in which it was held that the Official 
Assignee takes the property of a bank, 
rupb exactly as it stood in his porson 
with all its advantages and all its bur¬ 
dens That may be so, so far as the 
Official Assignee is concerned. But it is 
conceded in that case that a sale in exe¬ 
cution of a decree transferred the pro¬ 
perty free from a claim of pre-emption : 
see p. 375 (of 49 All.) It is clear that 
whatever may be the nature of the Offi¬ 
cial Assignee’s powers, involuntary sales 
cannot be made invalidated by a right of 
pre emption. It seems to mo that tho 
mortgage in this case cannot bo invalid 
by reason of Ex. 1. The second appeal 
fails and is dismissed with costs. 

P.R.S ./p.N. _ Appeal dismissed. * 

(4) A.I.ft. 1927 P.6. 113 = 101 1.0. 303=54 I. 

A. 204=49 All. 307 (P.G.). 
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Ccjrgenven and Cornish, JJ. 

{His Holiness Srila Sri ) Vythilinga 
Pandara Sannadhi Avergal, Athinakar- 
thar, of Tiruvaduthurai Alhinayn—PW\n- 
tiff—Appellant. 

v. 

Temple Committee, Tinnevelly Circle, 
and anothet —Defendants -Respondents. 

Appeal No. 210 of 1930, Decided on 
4th March 1931, against decree of Sub- 
Judge, Tinnevelly, in O. S. No. 15 of 
1929. 

(a) Civil P. C. (1908), S. 92 —Suit brought 
in individual capacity to establish individual 
claim as trustee does not come within S. 92. 

So far as a suit is brought by a plaiutifl in his 
individual capacity as a trustee to enforco his 
individual claim to bo such trustoo, it does uot 
lie within tho scope of the section : 42 Mad. 
4JG3 ; A. I. II. 1922 Mad. 17 ; 33 Cal. 7S9, Rel 
on. and A. I. R. 1928 P. C. 16, Expl. [P SOL O 21 

(b) Madras Religious Endowments Act 
(1927;, S. 73— Suit by trustee to establish 
hereditary right—It is doubtful whether it is 
4n respect of administration or management 
—Quaere. 

It appears to be very doubtful whether a suit 
by a trustee to establish his hereditary right to 

1931 M/101 & 102 


his office is a suit in respect of the administra* 
Lion or management of tho religious endowment 
-O which the trusteeship appertains * ?3 ( rl 
789 and .4. J. /2. 1923 BoJ. 67. Ref. [V 602 C 2] 

(c) Interpretation of Slatutec—Where civil 
Court s jurisdiction is sought to be ousted 
statute should be strictly construed. 

It is a well-accepted principle of construction 
that a provision of law should receive a strict 
interpretation when it is sought bv it to oust 
the ordinary jurisdiction of the civil Court * 

(info \ R a V 21 acd heach v. Rex, 

(1912) A.. C. 30 5 f I^oll. rp $03 C 11 

(1927! Wn s'73 En . d ° wm '" , * "Act, 

(192/ , ^ 73 (2)—Trustee of temple suing— 

iernple Committee to establish hereditary 

right —Suit is entertainable by civil Court. 

1’ho words “except as provided for bv this 
Act” are intended to bear the sense of’“con¬ 
trary to tho provisions of this Act.” Hence a 
suit by the trustee of a temple to establish his 
hereditary right to the office of trusteeship of a 
temple against the Temple Committee removing 
him from office is not birred by S. 73 .2) and is 
therefore entertainable by a civil Court • 
A. I. R. 1927 Mad. 33S, Rel. on. (p S03 C 2] 

C. S. Venkatachari, V. X. Venkata- 
varadachari aod II. Gopalachari — for 
Appellant. 


E. S. Chidambaram Pillai. C. Banga- 
swami Ayyangar, T. M. Krishnasiuami 
Iyer and K. V. Bamachandra Iyer~ior 
Respondents. 

Curgenven, J.— The plaintiff sued to 
establish his right as hereditary trustee 
of the Sri Papavinasaswami Temple at 
Vikramasingapuram village in Ambasa- 
niudrum Taluk of the Tiunevelly 
District, and for certain consequential 
reliefs. The plaint alleges that the Tem¬ 
ple Committee, defendant 1, in disregard 
of the plaintiff’s hereditary right as trus¬ 
tee, had held that he had vacated office 
under S. 51, Madras Hindu Religious 
Endowments Act and had appointed de¬ 
fendant 2 as sole trustee of the temple. 
The learned Subordinate Judge of Tinne¬ 
velly has found that a suit of this 
character is barred by the provisions of 
the Act above referred to, and this is the 
sole question which wo have to decide in 
appeal. 

There is ample authority for the view 
that a suit to establish a personal right 
of this character does not fall within the 
terms of S. 92, Civil P. C. It is true 
that in Subramania Pillai v. Krishna- 
swamy Somayajiar (l) a suit by two out^ 
of three trustees of a temple for a decla¬ 
ration that the appointment by the De- 
vasthanara Committee to fill a vacancy 
in the third trusteeship was invalid was 
held to fall under that section ; but this 
(1) [1919J 42 Mad. 668=53 I. C. 60^- 
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decision was not approved in the Full 
Bench case Appanna Poricha v. Nara- 
singa Poricha (2), in which ifc was held 
that the class of suit contemplated in 
S. 92 was one representative in charac¬ 
ter, one or more persons being enabled 
by it to sue on behalf of the public and 
sanction being required as a precaution 
against wasteful litigation. The learned 
Judges who decided that case referred 
with approval fo the-'elaborate judgment 
of Woodroffe, .T„ in Budree Das Mukim v. 
Chooni Lai Johurry (3), where the prin¬ 
ciple underlying the section has been 
explained and illustrated. So far as a 
suit is brought by a plaintiff in his in¬ 
dividual capacity as a trustee to enforce 
his individual claim to be such trustee, 
it does Dot lie within the scope of the 
section. Mr. T. M. Krisbnaswamy Ayyar, 
who recognizes that the authority of the 
Full Bench case is fatal to his position 
upon this point, contends that it has 
been superseded by the judgment of the 
Privy Council in Ahdur Rahim v. Maho¬ 
med Barkat Ali (4), but I cannot find 
that that decision does more than set at 
rest the question of the mandatory 
nature of the section, it being decided 
further that sub-S. (2) does not extend 
the scope of sub-S. (l). A reference to 
the arguments on behalf of the respon¬ 
dents in that case will show that it was 
conceded that a suit in respeot of a pri¬ 
vate right, where no breach of trust is 
alleged, may be maintained without the 
sanction of the Advocate-General. 

Turning now to the Madras Religious 
Endowments Act, we have to see whe¬ 
ther such a suit is barred by any of its 
provisions. The Act provides for the 
institution of suits, or for reference to a 
Court, in a number of circumstances—see 
for instanoe, Ss. 55 (4), 57, 63, 65 and 
67—and then ensues the more general 
S. 73. It is admitted that if the suit is 
barred it must be by the terms of this 

last section. It runs as follows : 

•• The Board or Committee having juris¬ 
diction over any mutt or tomple or any person 
having interest and having obtained the con¬ 
nect of the Board may institute a suit in the 

Court to obtain a decree : . 

(a) Appointing or removing the trustee of a 

mutt or excepted tomple ; 

(b) vesting any property id a trustee ; 


(2) A. I. R. 1922 Mad. 17=69 I. 0. 804 
Mad. 113 (F. B.). 

(8) [1906] 88 Cal. 789=10 O. W. N. 581. 
4) A. I. R. 1928 P. 0. 16=108 I. C. 861 
I. A. 96=55 Cal. 619 (P. 0.). 


=45 


=55 


(c) declaring what proportion of the en¬ 
dowed property or of the interest therein shall 
be allocated to any particular object of the en¬ 
dowment ; or 

(d) granting such further or other relief as 
the nature of the case may require. 

(2) Sections 92 and 93 and R. 8, 0. 1, 8ch. 1, 
Civil P. C., 1908, shall have no application to 
any suit ciaiming any relief in respect of the 
administration or management of a religious 
endowment and no suit in respect of such ad¬ 
ministration or management shall be instituted 
except as provided by this Act.” 

Ifc will be seen that the firsfc part of 
this section is modelled V6ry closely 
upon S. 92, Civil P. C„ some of the re¬ 
liefs which may be sued for under fche 
terms of S. 92 being reproduced verbatim 
while others are provided for elsewhere 
in fche Act. Ifc is not possible, I think, 
to contend successfully that a class of 
suit to which S. 92 would not relate can 
be brought within fche scope of this firsfc 
part of S. 73 ; nor indeed does the plain¬ 
tiff here ask for any of the reliefs which 
ifc contemplates. The argument address¬ 
ed to us depends upon the construction 
of fche closing words of sub-S. (2): 

“ No suit in respect of such administration or 
management ehail be instituted except as pro¬ 
vided by this Act.” 


Now in the firsfc place ifcxappears to me 
ery doubtful whether a suit by a fcrus- 
ee to establish his hereditary right to ( 
iis office is a suit in respect of fche ad¬ 
ministration or management of the reli- 
ious endowment to which fche trustee- 
hip appertains. It is a suit relating to* 
personal right, and though upon its 
ecision may depend fche question wh 0 - 
her or not fche plaintiff continues in office 
s trustee, that question is not one an- 
ing out of the administration of the 
rust, as for instance, where a trustee is 
emoved for breach of trust or mis¬ 
management. The suit raises no issue 
s to the manner in which the trust pro- 

erfcy has been administered or should 

- future be administered. From that 
,infc of view, too, ifc will not fall within 
terms of S. 92, Civil P. C a provi- 
which was designed to deal witb 
ery aspeofc of the management of en- 
wmenfcs. As in Budree Das Mukim v. 
ooni Lai Johurry (3), so here, no 
•ections are necessary for the adminis- 
ition of the trust*. In dealing with 
question whether a suit by heredi- 
mukfcessars for a declaration that 
tain persons were not properly ap- 
nted trustees fell within fche provi- 
ns of S. 92, ifc was held by the Bom- 
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bay High Court in Nilkanth Devrao v. 
Ramalcrishna Vitkal (5) that the section 
did not apply because it provided only 
for two cases : (l) either there must be 
an alleged breach of any express or con¬ 
structive trust; or'(2) the direction of the 
Court must be deemed necessary for the 
administration of auy such trust. This, 
1 think, affords some authority for the 
view that a suit of this character is not 
one in respect of the administration or 
management of the endowment. For 
this reason alone I do not think that 
sub-S. (2), S. 73 of the Act opposes any 
bar to the institution of a suit like the 
present. Even assuming however that the 
qualification attached to such suits as 
the subsection deals with is satisfied in 
the present case, a further question ari¬ 
ses as to the meaning of the phrase “no 
suit * * * shall be instituted except 

as provided by this Act.” Mr. T. M. 
Krishnaswamy Ayyar wishes us to read 
the phrase as meaning “no suit shall be 
instituted unless it is provided for by 
this Act, so that, since there is no ex¬ 
press provision authorizing such a suit 
no such suit can lie. The alternative 
view offered is that the words mean no 
more than that “no suit shall be insti¬ 
tuted contrary to the provisions of this 
Act. At first sight the former con¬ 
struction may perhaps bo thought the 
more natural meaning of the words, a 
meaning which, except that “provided 
for” stands in the place of “provided” is 
to be attached to similar language in 
S. 404, Criminal P. G. I a m not pre¬ 
pared to say that “provided for” and 
“provided” convey exactly tho same 
meaning. But the real difference to 
notice, I think, is that S. 404, Criminal 
P. C., deals with the right of appeal and 
that that right is created by the Code 
itself, whereas the right of a trustee to 
sue existed to the Religious Endowments 
Aot and can only be restricted, not crea¬ 
ted cr extended, by its terms. It is a 
well-accepted principle of construction 
that a provision of law should receive a 
strict interpretation when it is sought 
by it to oust the ordinary jurisdiction of 
the civil Court : Alt Muhammad v. 
Haktm (6) and Leach v. Rex (7). In 

(5) A. I. R.1923 Bom. G7=G4 I. C. 853=4G 
Jiom. 101. 

(G) i±VW.B) b - 121=103 I 0 - 746 =3 

(7) [1912] A. C. 805. 


spite therefore of the similarity of lang¬ 
uage I do not think that the meaning of 
S. 404 affords a safe guide in the present 
instance. It 13 then argued that on the 
view that the words mean no mere than 
that the Act must be examined to see if 
such a suit is barred. The words are mere 
surplusage, which is no doubt true ; and 
that to construe them as the appellant 
desires would allow certain suits to be 
brought as, for instance, for a scheme, 
^ had previously been restricted by 

* 92 ’p lvl1 P * C< . T,1 0 example given is 
a doubtful one, as it is arguable that by 
a [lording an alternative remedy the Act 
impliedly bars such a suit. Per contra, 
if the section is read as the respondent 
proposes, the example of the present case 
is sufficient to show that it would create 
an absolute bar to any suit for the estab¬ 
lishment of personal rights of the grea¬ 
test importance to the person affected, 
and which have been perhaps in the 
enjoyment of his family for centuries. 

I am unable to believe that tho drafters 
of the Act intended, not indeed to 
qualify by conditions the ordinary right 
of resort to the Courts in such a case but 
to exclude it altogether. Therefore I 
think that, if the language of tho section 
is open to two alternative constructions 
it is permissible to select that one which 

may be done 

by applying to the words ‘Wept as 
provided by this Act,” tho sense of "con 
trary to the provisions of this Act " 
which I think, they may well have been 
intended to bear. This is the construe- 
tion wh.ch has been placed upon them 
by Wallace, J. in Atagappa Cliettiar y 
Arunachalam Cliettiar (8) Tho learned 
bubordinate Judge has referred to a de 
cision of my own as adopting the oppo¬ 
site view. Tho observations in that case 
must be road in the light of the circum¬ 
stance that neither party contended for 

the position now assumed by the appel- 

lant ; so that, it being granted that the 
suit fell either under S. 73, Keligious 
Endowments Act, or under S. 92, Civil 
P. C., the only question which I bad to 
decide was under which provision it 
would fall. 

My conclusion accordingly ig that the 
Court had jurisdiction to entertain the 
suit. As my learned brother agrees with 
me, we allow the appeal, set aside the 
decree and remand the oase for trial 
(8) A. I. R. 1927 Mad. 838=97 I. C. 480. 




804 Madras 


Subramania v. Sankara Velayudam (Pandalai, J.) 1931 


upon the further issues and disposal in 
duo course. Costs would abide the re¬ 
sult. The appellant will be entitled to a 
refund of the court-fee paid on the 
memorandum of appeal. 

Cornish, J. —I concur. 

p.r.S./s.n. Decree set aside. 
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Waller and Pandalai, JJ. 


Subramania Chcttiar and another 
Plaintiffs—Appellants. 


v. 

Sanlco,ra Velayudam Chettiar—Delon- 
daut—Respondent. 

Letters Patent Appeal No. 33 of 1930, 
Decided on 3rd August 1931, against de¬ 
cision of Anantakrishna Ayyar, J., in 
Second Appeal No. 1732 of 1925. 

❖ (a) Hindu Law—Adoption — Adoptive 
father and natural father agreeing to dispose 
of portions of adoptive father's ancestral pro¬ 
perty including gift by w, to adoptive 
father's brother’s daughter-All other disposi¬ 
tions in agreement ratified by adoptive son — 
Gift by will to brother’s daughter not ques¬ 
tioned for 20 years after his majority - Such 

gift must also be deemed to be ratified. 

A disposition by way of bequest by a Hindu 
of portions of the family property in favour of 
his deceased brother’s widow for life with re¬ 
mainder absolutely to her daughter should be 
held to be ratified by his adopted son when it is 
found thut this and othor dispositions of family 
property were made in pursuance of an arrange¬ 
ment made by the adoptive fathor with the 
natural father of the boy whom he wished to 
adopt in consideration of the adoption and it is 
also found that the adopted son has ratified all 
the other dispositions forming part of tho same 
arrangement and has not questioned the dis¬ 
position in dispute for a period of more than 20 
years after attaining majority : A. I . R. 1927 
P. C. 189, Erpl. ; A. I. R. 1927 Mad. 139, 


(b) Hindu Law — Adoption— Invalid dis¬ 
position by adoptive father at time of adop¬ 
tion binds adopted son, if he ratifies it subse- 

qU LvvftHd dispositions by an adoptive father at 
the time of the adoption and in consideration 
of it may become binding on the adopted son if 
he subsequently ratifies them. Though the 
adonted son cannot be defeated by an invalid 
diepoBition on the ground that he is 
and reprobating, yet where t» disposition Iby the 
adoptive father is such that the adopted son 
may disregard it, ho may, by his subsequent 
conduct of affirming those inva id dispositions 
nut it beyond his power to disallow them, and 
Ft is not that suoh ratification must necessarily 
ie accompanied by all the ^redieots o t 
valid contract and must be made between the 
adopted son and tho party benefited by the 
invalid disposition : A. I. R. 1927 P. C. 13£Lan 
2 Mad. 91 IP. O.), Bel. on. ; A. I.R. 1918 P. O t 
196 and A. I.R. 1929 Mad. 602, Ref. 


(c) Civil P. C. (1908), S. 100—Invalid dis¬ 
position by adoptive father — Ratification by 
adopted son—Whether ratification is of whole 
or part of transaction is question of fact. 

Where a ratification by the adopted son of the 
dispositions as per agreement between the natu¬ 
ral and the adoptive father is of a whole trans¬ 
action or arrangement, or only of a particular 
portion of it is essentially a question of fact. 

[P 806 C 1] 

K. V. Venlcatasubramania Ayyar-lot 
Appellant. 

B. Sitarama Row and K. Venkates- 
waran —for Respondent. 

Pandalai, J. — The question in 
this appeal is whether a disposi¬ 
tion by way of bequest by a Hindu of 
portions of the family property in favour 
of his deceased brother’s widow for life 
with remainder absolutely to her 
daughter can be held to be ratified by his 
adopted son when it is found that this 
and other dispositions of family property 
were made in pursuance of an arrange¬ 
ment made by the adoptive father with 
the natural father of the boy whom he 
wished to adopt in consideration of the 
adoption and it is also found that the 
adopted son has ratified all the other 
dispositions forming part of the same 
arrangement and has not questioned the 
disposition in dispute for a period of 
more than 20 years after attaining majo-j 
rity. 

The facts are fully stated in the judg¬ 
ments of the District Munsif and the 
learned Subordinate Judge. One Veera- 
bahu died in 1889, having a short time 
before his death adopted the present res¬ 
pondent and at the time of the adoption 
having made, in pursuance of an arrange¬ 
ment with the respondent’s natural 
father, certain dispositions by way of 
two wills, Exs. A and B, in respect of 
his family property. The substance of 
the arrangement was that he set apart 
certain properties for the maintenance of 
his two wives and his brothers widow 
for their lives, gave certain other pro¬ 
perty absolutely to his brother’s daughter, 
and provided that the brothers daughter 
should take the property given for main¬ 
tenance to the brother’s widow after the 
latter’s death. He also set apart certain 
property for charity and left the rest of 
the estate to the son who was to be ad¬ 
opted. The brother’s daughter (appel¬ 
lant’s mother) died in 1918. The suit 
was brought in 1921 by the appellant 
because the respondent, who had at¬ 
tained majority in 1889 and till then 
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raised no dispute about the dispositions 
in the father’s wills and had ratified and 
affirmed them so far as other disposi¬ 
tions are concerned, began to interfere 
with the appellant’s possession of the 
property in dispute soon after the death 
of Virabahu's brother’s widow who had 
been in possession till her death in 1921. 

So far as is now material, the appel¬ 
lant-plaintiff urged that the respondent- 
defendant, had accepted and affirmed the 
wills and attested a sale deed for pro¬ 
perty conveyed under the wills to the 
plaintiff’s mother and grandmother and 
that the respondent is therefore estopped 
from questioning the dispositions in the 
wills. The respondent alter contending 
that the wills were invalid as against 
him as they relatod to ancestral pro¬ 
perty, contended that ho had nob accepted 
or affirmed those dispositions -because ho 
had attested the sale deed mentioned in 
the plaint without knowing its contents. 
Issues 1 and 4 raised two questions, the 
former as to the validity and binding 
character of the wills and the latter as 
to estoppel by the defendant’s conduct. 

In dealing with these issues both the 
District Munsif and the Subordinate 
Judge dealt with the long period of 32 
years which had elapsed since Vira¬ 
bahu's death before the suit and the acts 
of the defendant-respondent whioh 
showed that at the time of the adoption 
of the respondent, Virabahu and the 
respondent’s natural father had agreed 
to the dispositions of the wills as a just 
provision for the two branches of the 
family and also that the wills were acted 
upon during this whole period and that 
the respondent himself had accepted and 
affirmed their validity by attesting a sale 
deed by the plaintiff and his mother and 
grandmother of the properties left to 
their branoh to a stranger and by enter¬ 
ing into an arrangement for managing 
the oharities established by the wills 
with the other branch of the family. 
They therefore hold that both by virtue 
of the agreement between the father and 
Virabahu at the time of the adoption 
and also by virtue of the defendant’s 
conduct in ratifying the dispositions of 
the w r ills after Virabahu’s death the de¬ 
fendant-respondent is estopped from con¬ 
testing plaintiff-appellant l’s rights. 
These judgments were pronounced in De¬ 
cember 1923 and January 1925. The res¬ 
pondent filed a second appeal to this 
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Court in September 1925. Before the ap¬ 
peal came on for hearing before Ananta- 
krishna Ayyar, J. in August 1929 the de¬ 
cision of the Privy Council in Krishna - 
murti Ayyar v. Krishnamurti Ayyar (l) 
was pronounced in March 1927 and was 
reported in the same year. 

In view of this decision which reversed 
the decision of this Court in Krishna - 
murti Ayyar v. Krishnamurti Ayyar (2), 
the learned Judge thought that the lower 
Courts had failed to appreciate clearly 
the points for consideration and he there¬ 
fore called for findings on three matters, 

(1) the exact nature of the arrangement 
entered into at the time of the adoption, 

(2) whether the defendant is in any way 
equitably ostopped from claiming the 
properties and (3) whether the defendant 
has in any way ratified the arrangement, 
if any, come to at the time of the adop¬ 
tion. Anobhor learned Subordinate Judge 
roturned findings on these issues. A3 to 
the arrangement he found that Veera- 
bahu and the respondent’s natural father 
at the time of the adoption of the res¬ 
pondent entered into an arrangement 
whereby the natural father consented to 
the bequests under the two wills and ag¬ 
reed to the respondent taking the proper¬ 
ties undisposed of by them. On the 
question of ratification he found that the 
above-described arrangement as well as 
the bequests made by the wills wore ac¬ 
cepted by the respondent as valid. He 
went on to say that it was not a case of 
ratification in the strict sense as the be¬ 
quests evidenced by the wills were nob 
made on behalf of the respondent but ho 
added that nevertheless the defendant 
can (must) be held to have ratified his 
natural father’s consent to abide by the 
bequests made in the two wills. 

On the question of estoppel he held 
that there was no estoppel in the proper 
sense because the respondent had made no 
representation on which the appellant or 
his predecessors-in-title had acted to their 
prejudice. After recording these findings 
whioh was all that he was required to 
do, the Subordinate Judge wont on to 
consider the validity of the wills in view 
of the recent deoision of the Privy Coun¬ 
cil, and in the end opined that the two 
wills are valid only to the extent of the 
bequests made in favour of Virabahu’s 

(1) A.I.B. 1927 P.O. 139=101 I.C. 779=51 I.A. 

248=50 Mad. 503 (P.C.). 

(2) A.I.R. 1925 Mad. 932=?5 1.0. 882. 
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wife and the brother's widow. This was 
an opinion on a question of law and was 
as such not binding on the learned Judge 
in second appeal. 

The learned Judge in second appeal 
held that according to the decision in 
Krishnamurti Ayyar v. Krishnamurti 
Ayyar( l), the dispositions of the two 
wills, although they were assented to by 
the respondent’s natural father, were not 
binding on the respondent so far as they 
went beyond the provisions for his own 
wife and his brother’s widow who was 
entitled to maintenance. In short the 
wills were invalid to the extent of the 
dispositions therein contained in favour 
of Virabahu’s brother’s daughter, the ap¬ 
pellant’s mother. To this extent we agree 
with the learned Judge. 

But this does not dispose of the case 
because the respondent would be bound 
by the dispositions if he had, as found 
by the Subordinate Judge, ratified them 
by subsequent conduct. We are unable 
to agree with the learned Judge’s view 
as to the nature of this finding and its 
effect upon the case. He says that the 
finding on the question of ratification is 
against the appellant and in favour of 
the respondent so far as the suit proper¬ 
ties are concerned. In other words he 
limited the effect of the ratification to 
the dispositions other than that in res¬ 
pect of the suit properties. There is no 
doubt, according to the decision of the 
Privy Council in Ramasiuami Ayyar v. 
Venlcataramaiyan (3), that invalid dis¬ 
positions by an adoptive father at the 
time of the adoption and in consideration 
of it may become binding on the adopted 
son if he subsequently ratifies them and 
this was recognized by the learned Judge. 
Unless therefore his view that the res¬ 
pondent's ratification though it affected 
the other dispositions of the will did not 
affeot the disposition of the property now 
in dispute can be supported, that disposi¬ 
tion would be binding on the respondent, 
its original invalidity notwithstanding. 
Whether a ratification is of a whole 
transaction or arrangement or only of a 
particular portion of it is essentially a 
question of fact. If there is evidence 
upon which the Subordinate Judge oould 
have found that there had been ratifica¬ 
tion of the entire arrangement in pursu¬ 
ance of which the wills were executed, 
his finding that they were ratified as a 

(8) [1878] 2 Mad. 91=0 1. A. 196 (P.O.). 


whole could not be disturbed in second 
appeal. We have carefully examined the 
findings of the Subordinate Judge and 
we are unable to see in it any justifica¬ 
tion for any distinction so far as ratifi" 
cation is concerned between the disposi¬ 
tions of the other properties and the 
disposition of the property now in dis¬ 
pute. 

The Subordinate Judge expresses him¬ 
self as above stated quite generally in 
that portion of bis judgment where he 
records his finding as to ratification. We 
have already stated that the Subordinate 
Judge’s view as to the invalidity of the 
wills in respect of this property was 
based upon his view of the decision in 
Krishanmurti Ayyar's case (l). As to 
this he bases his opinion upon what he 
considers to be the view of the Judicial 
Committee namely that the doctrine of 
“approbate and reprobate” is not appli¬ 
cable. Their Lordships were not in th’S 
passage referring to ratification at all. 
They were simply enforcing the view 
that the adopted son cannot be defeated 
by an invalid disposition on the ground 
that he is approbating and reprobating. 
They point out that the only thing which 
he approbates is his adoption which has! 
the result of making him entitled to alB 
the property of the family which had no# 
been validly alienated away. Nor can 
he therefore be said to be reprobating a 
disposition which he need not reprobate 
at all but which is simply invalid against 
him by reason of his having become a 
member of the family. This explanation 
of the true ground of the adopted sons 
right to disregard invalid dispositions 
made by the adoptive father at the time 
of the adoption is entirely independent 
of and does not affeot the question of 
ratification. In other words it is not 
affected by the doctrine enunciated m 
Ramaswami Ayyar v. Venkataramaiyyan 
(3) that even though a #isposition by the 
adoptive father be such that the adopted 
son may disregard it, he may, by his 
subsequent conduot of affirming those in¬ 
valid dispositions, put it beyond his 
power to disallow them. The latter ia 
the question in this case. The findingj 
80 far as it is one of fact, of the Subor¬ 
dinate Judge being that the respondents 
had ratified and affirmed the bequests! 
under Exs. A and B, that finding in oui 
opinion was binding on the second appel¬ 
late Court if there were evidence to sup- 
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port it. In our opinion there was ample 
evidence to support the finding that the 
respondent had affirmed the whole of the 
arrangemonb and dispositions covered by 
[the two wills, Exs. A and B. It is not 
merely that for more than twenty years 
after he attained majority he did not 
question them. So long ago as 1892 the 
appellant’s mother on her attaining majo¬ 
rity had got possession in pursuance of 
the wills from the respondent’s natural 
father of the properties given to her ab¬ 
solutely under the will. The respondent 
has not questioned this and has said in 
the box, ho has no intention of question¬ 
ing it. It is impossible for him to do so 
at this distance of time. In 1918 he 
attested a sale deed by the appellant, his 
mother and grandmother of some property 
left to them on exactly the same terms 
as the property now in dispute, that is, 
to the grandmother for life and after¬ 
wards to the mother absolutely. In 1920 
the respondent and the appellant entered 
into mutual agreements for the manage¬ 
ment of the charities established by the 
wills. From all this and from the oral 
evidence of the respondent himself there 
was sufficient evidence on whioh the Sub¬ 
ordinate Judge might have come to the 
Joonclusion that the respondent in affirm¬ 
ing and accepting the arrangements made 
by his natural father affirmed them in the 
entirety without leaving any exception in 
respect of the property now in dispute. 
In this vie w of the case the learned Judge 
should have upheld the finding and dis¬ 
missed the appeal. 

But the learned advocate for the res¬ 
pondent has urged that the ratification 
by an adopted son which might validate 
an invalid disposition according to the 
decision in Ramaswami Ayyar v. Ven- 
kataramayyan (3), is not what is proved 
in this ease. He argued: (l) that the 
ratification in such a case must have all 
the ingredients of a valid contraot, that is 
consideration and the rest and that it is 
not enough that a mere unilateral affirma¬ 
tion not addressed to the party benefited 
by the disposition is made ; (2) that an 
arrangement entered into by a natural 
father at the time of his son’s adoption is 
not a voidable transaction like widow’s or 
guardian's alienation which requires to 
be set aside by the reversioner or ward 
but is void ancl remains void until it is 
validated by an independent and valid 
act of the adopted son. The argument 


was that the ratification in this case does 
not satisfy the above requirements but 
amounts at the rao3b to the exercise by 
the respondent of an option not to 
question certain matters whioh must be 
limited to those particular matters, (3) 
that such ratification as there was in 
this case was made at a time when such 
agreements between the adoptive father 
and natural father were considered valid 
so long as they were reasonable and was 
therefore made in ignorance of the res¬ 
pondent’s right and therefore cannot 
avail after the decision in Krishnamurti 
Ayyar's case (l). We may at once con¬ 
cede that an arrangement between an 
adoptive and a natural father disposing 
of the father's family property In viola¬ 
tion of the rule laid down in Krishna- 
murty Ayyar's case (l) is not voidable in 
the ordinary sense of the term but that 
it is void against the adopted son. At 
the same time there can be no doubt 
that such arrangements are capable of 
validation by the party affected, the adop¬ 
ted son. In the words of their Lordships 
in Ramaswami Ayyar v. V cnkataramay- 
yan (3) at p. 101: 

“the agreement of the natural father which has 
boon set out was not void hut wa3 at the loast 
oapablo of ratification when his son c\me of 

age.** 

The word “void” in this context has 
been explained in Krishnamurti Ayyar's 
case (l) as> meaning not an agreement 
that was funditu null, one inoapablo of 
producing any legal result. It is not 
that, but so far capable of legal results 
as to ho capable of ratification by the 
son when he cora93 of age. But this con¬ 
clusion does nob materially advance the 
respondent’s oase. The question still re¬ 
mains whether the respondent in this 
case validated his adoptive father’s dis¬ 
position by his own ratification after he 
came of age. That was the precise question 
whioh was remitted by the learned Judge 
and found as we have observed in favour 
of the appellant. We have not been re¬ 
ferred to any authority to show that suoll ( 
ratification must necessarily be ncooraj 
panied by all the ingredients of a valid! 
contract and must be made between the 
adopted son and the party benefited by 
the invalid disposition. On the contrary, 
the agreement of 19th August 1871 in 
Ramaswami Ayyar v. Venlcataramayyan 
(3) which, according to their Lordships 
was a sufficient ratification was one bet- 
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v. een the auoptecl son and the widow, 
the alienor and not between him and the 
alienees. Still it was held that the alie¬ 
nations were sufficiently ratified. Nor 
are we able to see why, if it is open to 
the adopted son by his own act to ratify 
and validate arrangements made by his 
adoptive father, an act amounting to an 
emction to hold it good, sufficient accord¬ 
ing to the doctrine enunciated by the 
Privy Council in Bangasuami Goundan 
v. Nachtappa Goundan (4) followed and 
applied in Bama Kotayya v. Veeraragha- 

vayya (5), should not be sufficient for 
that purpose. 

In this case the acts by which the 
respondent affirmed some of the dis¬ 
positions of Yirabahu’s wills were 
acts to which the appellant and his 
mother wore parties (Ex. C and C l). The 
ratification in this case therefore cannot 
be objected to on the ground that it was 
made to a third party. Lastly it cannot 
be said that the respondent was ignorant 
of his rights at the time of ratification 
because the decision in Krishnamurti 
Ayyar's case (l) was not then given. The 
question to what extent arrangements 
made by the natural father at the time 
of the adoption are binding on the ad¬ 
opted son had engaged the Courts long 
prior to the decision in Rama sic ami An¬ 
ya r v. Vcnkataramayyan (3). In that 
case their Lordships left the general 
question open, saying that it was not al¬ 
together unattended with difficulty and 
that the decision of the Bombay High 
Court iu Chitko Baghujiatha v. Janaki 
(6), decides that an agreement on the 
part of the father that his son’s interests 
shall be postponed to the life interest of 
the widow is valid and binding. The 
numerous decisions considered in Krish- 
namurti Ayyar's case (l) reflect the ebb 
and flow of judicial opinion on this topic 
and they leave no room for the view 
that the respondent could have been ig¬ 
norant of his right to question the dis¬ 
positions of the wills in this case as¬ 
sented to by his natural father. The 
respondent was certainly ignorant of the 
particular dooision which their Lordships 
of the Privy Council delivered in Krish- 
namurti Ayyar's case (1). He could not 

(4) A. I. R. 1918 P. 0. 196—60 I. 0. 498=46 
I. A. 72=4-2 Mad. 628 (P.C.). 

(5) A. I. R. 1929 Mad. 502=119 I. C. 156=52 
Mad. 55G (F.J3.). 

(C) [1874] 11 Bom. H. 0. R. 199. 


have anticipated it, but that could not 
absolve him from the consequence of hi& 
previous and deliberate acts done at a 
time when the adopted son’s rights were 
well known, and if he, knowing of such] 
rights as the Courts would then have 
upheld, elected to ratify the arrangement 
and the dispositions under the wills, he 
cannot now be allowed to go back upoD 
it. The result is in our opinion that the 
learned Judge should have dismissed the 
second appeal. We set aside the deci-! 
sion appealed from and restore the de¬ 
cree of the District Munsif with costs, 
throughout. 

P.R.S./b.V. Order accordingly* 
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Reilly and Anantaxrishna 

Ayyar, JJ. 

Municipal Council, Anantapur —Ap¬ 
pellant. 

v. 

Sangali Vasudeva Bao —Respondent. 

Letters Patent Appeals Nos. 93 and 
108 of 1930, Decided on 20th July 1931, 
against decision of Madhavan Nair, J., 
in Second Appeal No. 266 of 1929 : Re¬ 
ported in A. I. B. 1930 Mad. 844. 

(a) Madras District Municipalities Act 
(1884), Sch. 4, R. 9—After completing revi¬ 
sion of assessment books, Municipal Chair¬ 
man has to give due notice to tax-payers to 
put in objections—Tax imposed without sucb 
notification is illegal. 

It is clearly the duty of the Chairman under 
the rules to issue a notification when he has 
completed his revision of the assessment books 
which will give the tax-payors due notice that 
they have an opportunity of disputing hi6 re¬ 
vised assessment. To give a vague notice that 
the counoil “ proposes to increase the taxes 
is certainly not to give a notice that he has 
revised the assessment of th6ir property and 
that they may come in and dispute it. Where 
such a notification is not such as should have 
been issued and where the tax-payers are not 
as required by' the rules, informed that a revi¬ 
sion of the assessment of their property has 
been completed and that they’ have an oppor¬ 
tunity of coming forward and disputing it aa 
it afleots them, a tax imposed without such a 
coinplionce with the Act in ILat respect is 
clearlv illegal. [P 810 0 2] 

(b) Civil P. C. (1908). S. 80— Municipal 
Council is not “ public officer ” 'within S. 80 
—Madras District Municipalities Act (1884), 

S. 350. 

A Municipal Council is not a “ Public Offi- s 
cor ” within the meaning of S. 80, Civil P. 0. r 
because if a Municipal Council was a " Public 
Officer ” to whom notice ui\fler S. 80 of the 
Code was necessary, then the provisions in 
S. 350 (1), District Municipalities Aot, would 
be superfluous, [P 811 C 11 
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(c) Madras District Municipalities Act 
(1884), Sch. 4, R. 8 —Revision of assessment 
not made before end of five years—Tax 
should be collected on old assessment. 

Although tho Act requires that the assets- 
lBeut of property for the purpose of house tax 
should be revised every five years, there is 
nothing in the Act, to show that, if for any 
reason a revision of assessment is not made be¬ 
fore tho end of five years, no houso tax can be 
collected or that the old assessment lapses. In 
such a case the tax should bo collected on tho 
old assessment. [p 811 C 2] 

(d) Madras District Municipalities Act 
(1884), S. 80— Notification published some 
time later Ihon date from which tax is to 
come in force—Merely this fact does not 
moke tax illegal. 

No doubt it is desirable that the notification 
that a tax is to bo levied or enhanced should be 
published leloro the date from which the levy 
or enhancement comes into force but S. SO of 
the Act, as it stcod^then, cannot be read as 
making the publication in tho District Gazette 
a vital and pro-requisite necessity so that, if 
publication dees not precede the date cn which 
the tax is to eorre into force, the levy cl tax 
from that date is illegal. There is nothing in 
the section to show that the tax is to become 
legally enforceable only after the notification is 
published. Tho section lays the duty on tho 
Chairman to publish tfce notificationforth¬ 
with. J ho fact that a notification happened 
to be published in tho District Gazette five days 
after the commencement of the financial year 
decs not make the levy of the tax at the en¬ 
hanced rate from the beginning of that year 
illegal. [P 812 C 1] 

B. Somayya— for Appellant. 

B. Silaramci Bao— for Respondent. 

Reilly, J • —In this case the plaintiff, 
■who is the owner of three houses within 
the Municipality of Anantapur, sued the 
Chairman of the Anantapur Municipal 
Council, defendant 1, and the Municipal 
Council, defendant 2, for a declaration 
that the house-tax levied by the Muni¬ 
cipal Council on his three houses for the 
year 1928-29 was illegal and that he 
was not liable to pay it, and for a per¬ 
manent injunction restraining the de¬ 
fendants from collecting the tax from 
him. It happened that in respect of the 
tax to which he objected not only "had 
the rate of the tax been increased by the 
Municipal Council, hut the assessment of 
his property on which the rate was cal¬ 
culated had also been increased in the 
course of a periodical revision of assess¬ 
ment under the District Municipalities 
Act. The District Munsif, dismissed the 
suit as against tho Chairman, defendant 1, 
hut made the declaration and injunction 
prayed for against defendant 2. The 
Municipal Council then appealed to tho 
District Court, and the District Judge, 
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dismissed tho suit so far as the house-tax 
was concerned. Then the plaintiff came 
to this Court on second appeal. Madha- 
van Nair, J., found that the increased 
rate of house-tax was valid hut that the 
enhancement of the assessment of the 
propeity was illegal; and he made a de¬ 
claration thatr.be Municipal Council was 
not entitled to collect the house-tax at the 
new' enhanced rate hut only on tho old 
assessment as it stood before the revi¬ 
sion and also made an injunction in ac¬ 
cordance with that declaration. I may 
mention that the suit originally covered 
questions about water-tax and education- 
tax as well as heuse-tax, hut that by 
the time it reached this Court it was 
concerned only with house-tax. Against 
the decision of Madhavan Nair, J., the 
Municipal Council has preferred L P. A. 
No. 93 of 1930. 

Under the District Municipalities Act, 
provision is made for a revision of tho 
assessment of land and buildings for the 
purpose of house tax ouca in live years. 
R. 7, Sch. 4 of the Act, provides that 
the Chairman shall enter the annual 
value of all lands and buildings deter¬ 
mined by him and the tax payable there¬ 
on in assessment hooks to he kept for 
the purpose at tho Municipal Office, and 
those hooks are to contain certain parti¬ 
culars in respect of each item of pro¬ 
pei ty entered. R. 8 provides that the 
assessment hooks shall be completely 
revised by the Chairman once in five 
years. R. 9 provides that when the as¬ 
sessment bocks have been prepared for 
tho first time and whenever a general 
revision of such hooks has been comple¬ 
ted, the Chairman shall give public 
notice stating that revision petitions will 
bo considered if they reach tho Muni- 
cipality within a period of 30 days in 
the case of ordinary assessees, that 
notice shall bo affixed to the notice board 
of tho Municipal Office and on the same 
day shall be published in the Muni¬ 
cipality by beat of drum. 

Tho process of revising the assessment 
in the Anantapur Municipality was going 
on towards the close of 1927 and the 
beginning of 1928. Madhavan Nair, J., 
has found that there were certain serious 
irregularities in tho proceedings of the 
Chairman, which made the levy of 
house-tax of which tho plaintill' has 
complained on an enhanced assessment 
illegal. . lie has arrived at that conclu- 
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sion partly because the provisions of 
para. 70 of the Municipal Account Code 
were not followed properly. With great 
respect I may point out that that para- 
graph of the Municipal Account Code 
appears to have no statutory force. It 
is not, as the learned Judge appears to 
have thought, a statutory rule made 
under the Act. So far as I can gather, 
he was led into that misapprehension by 
the learnel advocate who argued the 
case for the Municipal Counoil before 
him appealing to the provisions of that 
paragraph. But without going into 
that matter any further or into any of 
the other points in the learned Judge’s 
judgment in my opinion it i3 suffi¬ 
cient to deal with this case on the 
ground of the defects in the notification 
published by the Chairman in regard to 
the rovision of the assessment or rather 
on the ground that no proper notification 
was issued by him as required by R. 9, 
Soh. 4 of the Act. 

Exhibit D is a copy of an English 
Notification, dated 22nd December 1927, 
and published in the Anantapur District 
Gazette of 5th January 1923, on this 
subject. It notifies ‘not, as required by 
the rule, that the Chairman lias com¬ 
pleted the general revision of the books, 

but that the Municipal Council proposes 
“to revise the tvxos on the properties situated 
within the Municipvlity with effect from 1st 
April 1928.” 

It calls for objections to be submitted 
by 6th February 1923 and states that 

"tho revision lists of the four wards will be 
available for verification of the public from 
11 a. m. to 5 p. m. daily in the Municipal 
Office.” 

Now I have mentioned that at that 
time there was not only a revision of 
assessment of property going on, but 
there was an enhancement of the rate of 
tax under consideration, the enhance¬ 
ment to which the plaintiff objects in 
this case. This notification to which 
I have referred is not a notification that 
a revision of assessment ha? been carried 
out and tiiat tax-payers have an oppor¬ 
tunity of objecting to the revision of the 
assessment. It is a notification that the 
oounoil proposes “to revise the taxes,” 
which people might well understand to 
refer to the proposal to increase the rate 
of tax. It is urged for the Municipal 
Council that the notification ought not to 
be read in that way because it is stated 
that the revision lists of the four wards 


will be available for verification by the 
public in the Municipal Office. That re¬ 
ference to revision lists is certainly not 
enough to make it clear to the public that 
the revision of taxes mentioned at the 
beginning of the notification is not an 
enhancement of the rite but a revision of 
assessment. And the reference to revi¬ 
sion lists does not state that the lists 
have already been completed. It merely 
states that they 'will be available at 
some indefinite date. It is clearly the 
duty of the Chairman under the rules to 
issue a notification when be has com«» 
pleted his revision of the assessment! 
books, which will give the tax-payers due! 
notice that they have an opportunity ofl 
disputing his revised assessment. To' 
give a vague, notice that the Council 
“proposes to increase the taxes” is cer¬ 
tainly nob to give a notice that he has 
revised the assessment of theL* property 
and that they may come in and dispute 
it. So much for Ex. D. But it is urged 
that at the same time another notification 
in Telugu was published. That notifica¬ 
tion was I think clearly better from the 
Chairman’s point of view than the Eng¬ 
lish notification. It was generally in 
the same terms as the English notifi¬ 
cation. But it ended with a paragraph 
that every day between 11 a. m. and 
5 p. m. the lists for the four wards, in 
respect of which changes had been made, 
would be publicly exhibited. That at 
least shows that something had already 
been done; that it was nob merely in the 
stage of a proposal. Bub para. 1 of the 
notification is almost a3 bad as the 
English one. Literally translated it 

runs : 

"Making changes in the property guth* U* 
Municipal Council proposes to bring the change* 
into effect from 1st April 1923. 

Now it is admitted that “gutha” may 
mean either assessment or tax. So by 
that notification also the tax-payers 
were left in doubt as to what it was that 
was being done, whether it was the 
assessment of their property that was 
being revisel or a higher rate of tax 
which was being calculated on the assess¬ 
ment fixed. To my mind there is no 
doubt that neither the Eoglish notifica¬ 
tion, Ex. D, nor the Telugu notification, 
Ex. E, has complied properly with the 
requirements of R. 9, Soh. 4 of the Act. 

It has been suggestel before us for bbe 
Muaioipal Council that, even if th9 B e 
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notifications were not such as would 
have been issued, S. 354 (1) of the Act 
makes the defects in them not such as to 
take away the validity of the taxes im¬ 
posed. The effect of S. 354 fl) appears to 
me to be far too narrow to have that re¬ 
sult. It provides that the clerical errors 
or mistakes in respect of the name, resi¬ 
dence, place of business or occupation of 
any person or in the description of any pro¬ 
perty or thing or in respect of the amount 
assessed, demanded or charged shall, not 
be enough for impeaching any assessment 
or demand for taxes. But here we have 
something very much more serious than 
a mere clerical error or mistake such 
as is referred to in that section. The 
tax-payers were Dot, as required by the 
rules, informed that a revision of the 
assessment of their property had been 
completed and that they had an oppor- 
tunity of coming forward and disputing 
it as it affected them. The tax imposed 
without a compliance with the Act in 
that respect appears to me olearly 
illegal; and without going into the other 
questions discussed by Madhavan Nair, J., 
in my opinion his decision, that the tax 
based upon the new assessment, which 
is subject to this important defect, is 
illegal, must be supported. 

It has also been urged for the appel¬ 
lant, as it was urged from the begin¬ 
ning, that the plaintiff's suit must fail 
because he did not give notice to the 
Municipal Council such as is required 
by S. 80, Civil P. C. It is conten¬ 
ded for the Municipal Council that the 
Council is not only a “person”—which 
is not denied—but is a ‘‘public officer” 
within the meaning of S. 80 of the Code. 

I entirely agree with Madhavan Nair, J.’s 
rejection of that contention. I may add 
to what he has said on that subject that, 
if a Municipal Couocil was a “public 
officer,” to whom notice under S. 80 of 
the Code was necessary, then the provi¬ 
sions in S. 350 (l), District Municipali¬ 
ties Act, would be superfluous. 

In my opinion therefore Letters Patent 
Appeal No. 93 of 1930 should be dis¬ 
missed with oosts. 

Letters Patent Appeal No. 108 of 1930 
is an appeal in respect of the same suit 
by the plaintiff against Madhavan Nair, 
J.’s dooision. It is contended for the 
plaintiff that, if the revised assessment, 
on which he was required to pay the tax 
for 1928-29, had not been made legally, 


then he was not liable to pay any house- 
tax at all. But, although the Act re¬ 
quires that the assessment of property 
for the purpose of house-tax should bd 
revised every five years, there is nothind 
in the Act to show that, if for any reason! 
a revision of assessment is not made 
before the end of five years, no house-ta.xj 
can be collected, but that the old assess-j 
ment lapses. . I see no reason to suppose 
that Madhavan Nair, J.’s view that the 
tax should be collected on the old assess¬ 
ment, is wrong. It is also contended for 
the plaintiff in this appeal that the en¬ 
hanced rate of tax at 7 1/2 per cent in¬ 
stead of 6 1/4 per cent could not legally 
be enforced against him because all the 
formalities for enhancing the tax had not 
been oarried out. It is admitted that 
the Municipal Council passed a resolu¬ 
tion in January 1923 that the rate of 
tax should be raised to 7 1/2 per cent 
from 1st April 192S and that a notifica¬ 
tion to that effect was published in the 
District Gazette on 5th February invi¬ 
ting objections, that no objections were 
received and that the Municipal Council 
confirmed its resolution to levy the en¬ 
hanced tax on 17th March 1923. All 
that was in aocordanoa with the pre¬ 
scribed procedure. But there was one 
further step to be taken by the Muni¬ 
cipal Council in such oases. S. 80 of tiie 
Act, as it stood at the time, provided 
that 

“ when a Municipal Counoil shall have deter¬ 
mined subject to the provisions of Ss. 78 and 79 
to levy any tax or toll for the first time or at 
a now rate, tho Chairman shall forthwith pub¬ 
lish a notification in the District Gizette and 
by boat of drum specifying tho rate at which 
the tax or toll will be levied from a date to be 
specified in tho notification. ” 

Mr. Sitarama Rao for the plaintiff 
urges that tho intention of that seotion 
is that the notification should be pub¬ 
lished before the tax comes into force. 

It happens that tho Chairman sent a 
notification in accordance with those 
provisions to tho District Gazette on 
19th Maroh 1928, but that it wa3 not 
published in the District Gazette until 
5th April 1928. Mr. Sitarama Rao there¬ 
fore contends that the notification pub¬ 
lished in the Gazette on 5th April 1928, 
stating that the tax at the enhanced rate 
would be levied from 1st April 1923 was 
not a proper compliance with the re¬ 
quirements of the seotion and was equi¬ 
valent to retrospective taxation. No 
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doubt ifc is desirable that the notification 
that such a tax is to be levied or enhan¬ 
ced should bo published before the date 
from which the levy or enhancement 
comes into force; but I do not think that 
we can read S. 80 of the Act, as it stood 
then, as making the publication in the 
District Gazette a vital and pre-requisite 
necessity so that, if publication does not 
precede the date on which the tax is to 
corre into force, the levy of tax from that 
date is illegal. There is nothing in the 
section to show that the tax is to become 
legally enforceable only after the notifi¬ 
cation is published. The section lays 
the duty on the Chairman to publish the 
noticaticn “forthwith,' and that duty 
wa9 fulfilled by the Chairman in this case. 
It is true, as Mr. Sitarama Kao has con¬ 
tended, that the whole scheme under the 
Act is that house-tax should he assessed 
and collected for the financial year; but 
I cannot agree with him that the fact 
that this notification happened to be 
published in the District Gazette five 
days after the commencement of the 
financial year makes the levy of the tax 
at the enhanced rate from the beginning 
of that yoar illegal. 

In my opinion this appeal also should 
be dismissed with costs. 

Anantakrishna Ayyar, J.—I agree. 

P.R.S./b.V. Appeals dismissed. 
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Waller and Pandalai, JJ. 

P. V. M. Muliaidin Kader Meera Sahib 
Maraikkaya? —Defendant—Appellant. 

v. 

P. L. S. Lakshmanan Chettiar and 
others —Plaintiffs—Respondents. 

Appeal No. 144 of 1926, Decided on 
31st July 1931, against order of Sub- 
Judge, Tuticorin, in I. A. No. 423 of 1925, 
and O. S. No. 14 of 1924. 

Civil P. C. (1908), O. 5, R. 20 and O. 9, 
R. 13—Substituted service may be good ser¬ 
vice under certain circumstances. 

There may be circumstances under which 
there is no difficulty in treating substituted ser- 
vico as due service. 

Whero defendants deliberately evade service 
of Bummona and substituted service is properly 
asked for, granted and effected, there is due ser¬ 
vice. If the defendants remain absent, and an 
ex parte decree is passed, they must apply for 
sotting it aside within SO davs of the decree : 
A. I. Ii. 1S28 Mad. 816 and O. M. A. No. 382 
of 1927, E'xpl. [P 818 C 1] 
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K. V. Krishnaswami Ayyar —for Ap¬ 
pellant. 

T. Ii. Ramachandra Iyer and S. R * 
Dikshit —for Respondent. 

Judgment.— The appellant, in this 
case, applied to have an ex parte decree 
against him set aside. His application 
was put in more than a year after the 
date of the decree. . Several ineffective 
attempts had been made to serve him 
with summons and ultimately substituted 
service was ordered and effected. He 
did not appear and a decree was passed 
against him ex parte. The Subordinate 
Judge dismissed his application as time- 
barred under Art. 164, Limitation Act. 
We have been asked in appeal to refer 
the question at issue, that is to say, whe¬ 
ther substituted service is due service, to 
a Full Bench, on the ground of a sup¬ 
posed difference of opinion between two 
Benches of this Court. The decision of 
one is to be found in Shariba Beeby v. 
Abdul Salam (l), the other in C. M. A, 
No. 382 of 1927. In the first case an 
ex parte decree passed after substituted 
service on the defendant was set aside. 

In revision the High Court reversed fcho 
order of the lower Court and remanded 
the matter for a decision on the allega¬ 
tion by the respondent that substituted 
service had not been properly effected. 

In the second case, the appellant bad 
been served by substitution as the res¬ 
pondent in an appeal and the appeal was 
allowed ex parte. She applied to have 
the decree set aside, but her application 
was dismissed. The High Court reversed 
the order of the lower Court and gave 
the appellant an opportunity of proving 
that substituted service had not been 
properly effected. The circumstances of 
the two cases are different, no doubt, 
but the result in both was the same the 
aggrieved party was given an opportu¬ 
nity of proving that substituted service 
had not been properly effected, that, in 
other words, there had been no due 
service. 

The truth appears to be that what the 
Judges were dissenting from in C. M. A . 

No. 382 was a very extreme argument 
put forward by Mr. K. P. Ramakrish- 
nier, which, he contended, was justified 
by the decision in the 51 Madras case (1). 

It w*s that substituted service neces¬ 
sarily is due service which can never be 
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contested by the judgment-debtor at a 
later date. The 51 Madras cise (l) is, of 
course, no authority for suoh a conten¬ 
tion, for in it the judgment-debtor svas 
given an opportunity of proving that he 
had not bean duly sarved. In the cise 
we are now dealing with, the opposite 
extreme is being put forward and tha 
decision in G. M. A. No. 382 i3 citol in 
support of it. It is that substituted ser¬ 
vice is necessarily not due service. CM. 
A. No. 382 lends no support to such an 
argument. Anantbakrishna Iyer, J., 

|pointed out that there aro circumstances 
lundor which “there is no difficulty in trea¬ 
ting substituted service as due service.” 

This being so, we sea no raison to make 
a reference to a Full Bench. The first 
oase does not decide that substituted ser¬ 
vice is neoessarily duo service, nor doas 
the second decide that it is necessarily 
not due service. Each was remanded in 
order to give the party au opportunity of 
proving that there had not been due ser¬ 
vice. On the merits of this particular 
appeal, we think it clear that all of the 
(defendants, including the appellant, deli¬ 
berately evaded service of summons and 
that substituted service was properly 
asked for, granted and effected ; in other 
words that there was due service. The 
appellant should therefore have applied 
within 30 days of the decree and his ap¬ 
peal is dismissed with costs. 

P.R.S./p.N. Appeal dismissed. 
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Reilly and Anantakrishna 

Ayyar, JJ. 

Gyanammal —Plaintiff—Appellant. 

v. 

Abdul Hussain Sahib — Defendant — 
Respondent. 

Appeal No. 382 of 1927, Decided on 
28tn April 1931, against order of Dist. 
Judge, Ghingleput, D/- 8th April 1927, 
in 0. M. P. No. 697 of 1926 and A. S. No. 
144 of 1925. 

(a) Civil P. C. (1908), O. 9, R. 13 and 
o. 41, R. 21 — No decree shall be made 
against party behind his back—This is cardi¬ 
nal principle underlying rules for service of 
su mmons. 

All the rules in the Code relating to service 
of defendants and respondents are intended to 
carry out the cardinal principle of administra¬ 
tion of civil justice that no decree shall be 
made against a party behind his back. 

* (b) Civil P. C. (1908), O. 9[ P R U 13- 
1 hough return is that summons has been 


served personally yet defendant can get ex 
parte decree against him set aside on various 
allegations—He cannot be precluded from 
doing ko. 

It cannot ba said in all cases of personal 
service on a defendant that because the return 
i 3 that the summons has been served parsou illy, 
it has been duly served and so the defendant 
c mnot got an ex parte decree against him set 
aside. It i 3 open to a defendant in such cir¬ 
cumstance to show that the summons in the 
suit was not really served upon him but upon 
somebody else, or that what was served upon 
him was not tha summons in the suit, or that 
it did not give the correob date or some other 
essential information about the suit, or that 
it w 13 not accompvnied by a copy of the plaint 
in the suit concerned so that although in a 
sense hew is parson illy served, he was not pro¬ 
vided with the knowledge of the claim against 
him, which is the object of the service? All 
these an 1 similar allegitions are open to him 
ove i if there is a record that he has been per¬ 
son illy served. [P 815 011 

lc) Civil P. C (1908), O. 5, Rr. 17 and 19 — 
Though service by affixture it endorsed as 
due service” by the Court, yet defendant can 
afterwards come in and say that it was not 
good service and he had no knowledge of 
claim against him. 

Although the Court uses in its finding in tho 
cases of service of summons by affixture the 
words “duly served” according to the rule, that 
doos uot prevent the defendant from coming in 
afterwards aud showing that tho summons was 
not duly served by affixture bociuse that affix¬ 
ture roilly did not bring homo to him the 
knowlelge of the cliim agiinst him. Tho order 
mide bv the Judge that the servico by affixture 
has beeu duo service, which onablos the suit to 
go on is an ex parte order, and it cannot be 
suggflsto.l that tho defendant in those circum- 
stanc99 cannot come in and show that he never 
had knowledge of the claim against him, that 
the inference that it was brought to his know¬ 
ledge by tho affixture is for some reason not a 
sound inference. [p 3^,5 q 3 ] 

(d) Civil P. C. (1908), 0.5, R. 20—Sub¬ 
stituted service—Inference as to defendant’s 
knowledge —When it is strong and when it is 
weak explained. 

If substituted service is ordered becauso the 
Court is satisfied that tho dofendant is keeping 
out of tho wiy for the purpose of evading 
servico, thon the inference that ho knows of the 
case is easily drawn. In other cases tho basis 
of tho inforeuco is that the summons is affixed 
te tha house where ho last lived or carried on 
businoss aud to the notice boird in tho Court¬ 
house, a public place, and therefore it may have 
come to his notice. The inference is often not 

at all a strong one. [P 816 C 1 ] 

❖ (e) Civil P. C. (19oS), O. 5, R. 20 (2)— 

R. 20 (2), explained—“Substituted service” is 
not necessarily due service. 

Rulo 20 (2), O. 5, of the Code provides that 
substituted servico by order of tho Court shall 
be as effectual as if it had beeu made on tho 
dofendant personally. That moans that tho 
proooodings can go on after the date fixed in tho 
summons so served. But it cannot bo said that 
it is nocessiril/ duo service, which can never bo. 
contested by tho defendant at any later date* 
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There is nothing in the rule about it being due 
service. The word “due” does not appear in 
R. 20 at all. Such service is said -to be as 
effectual as it it had been made on the defen- 
daut personally, not more effectual. Even if 
the defendant is served personally it is open to 
him to come to the Court and show that that 
was not really due service because it'did not 
really give him knowledge of the claim against 
him. If a defendant who is served personally 
can do that a defendant who is served only by 
inference through substituted service cannot bo 
said to be shut out for ever from showing that 
he had no knowledge of the claim against him. 
The'statement in sub-Cl. (2), R. 20, that “sub- 
siituted service shall be as effectual as if it -had 
been made on the defendant personally” does 
not make such service “due servico in all cases 
and necessarily : A. I. R. 1927 Mad. 507, Ref.; 
A. 1. R. 1927 Mad. 487 and A. I. R. 1925 Lali. 
039, Rist. ; A. I. R. 1929 Mad. 655, Expl. 
A. I. R . 1928 Mad. 815, Diss. from. [P 816 0 1] 

K. Krishnaswami Ayyangar A. Dorai 
Raj —for Appellant. 

K. P. Ramakrislina Ayyar —for Res¬ 
pondents. 

Reilly, J.— The appellant in this case 
obtained a preliminary decree for sale 
on a mortgage. Defendant 1 in the suit 
being the mortgagor and defendant 2 a 
purchaser of the equity of redemption. 
Defendant 2 appealed to the District 
Judge of Chingleput. That appeal was 
heard ex parte without any appearance 
having been pub in for the plaintiff, and 
the decree obtained by the plaintiff in the 
original Court was set aside. Sub¬ 
sequently the plaintiff made an applica¬ 
tion to the District Judge under R. 21, 
O. 41 of the Code praying that the ex 
parte decree against her made in the 
appeal might be set aside. Before 
the appeal was heard several attempts 
were made to serve the plaintiff, and as 
they were unsuccessful, eventually an 
order was made for substituted service 
on her. That substituted servico appears 
to have been held sufficient, as the learned 
District Judge disposed of the appeal 
against the mortgage decree. But when 
the plaintiff came forward with her ap¬ 
plication under R. 21, O. 41, she 
that she had never heard anything about 
the appeal and wished to give evidence 
to establish that. The /earned District 
Judge however, finding that the formai - 
ities for substituted service had been 
properly carried out and, as h . 

shows, that there was no a g 
before him that they had -not been P 
perly carried out in due form, re{ f us ® d *° 
give the plaintiff an opportunity of show- 
ing that the appeal had never come to her 


knowledge. He therefore dismissed her 
application, and the present appeal be¬ 
fore us is against that order of dismissal. 

We are not now concerned with th® 
evidence which the plaintiff may be able 
to produce to show that she did not hear 
of the appeal against her mortgage de¬ 
cree. But it may be noted in passing 
that prima facie her allegation that she 
did "not know of the appeal does not ap¬ 
pear to be a frivolous one. Having ob¬ 
tained a preliminary decree on her mort¬ 
gage it is not prima facie probable that 
9 he would not have contested the appeal 
if she had known of it, and it may be 
also mentioned that while the appeal 
against her decree was pending and after 
Judge holds is that a gcod election had 
it, she was prosecuting the proceedings 
in the original Court with the object 
of obtaining a final decree in her 
suit. However I do not wish to 
go any further into that side of tho 
matter than to say that , prima facie her 
allegations that she did not know, of 
the appeal does not appear to be frivo¬ 
lous. Nevertheless the learned District 
Judge was of opinion that, because sub- 
stituted service had been ordered and had 
been effected, he could not allow tho 
plaintiff an opportunity of proving that 
she did not know of the appeal. And 
for the respondent here, defendant A in 
the suit, it is urged that that view of^tbo 
learned District Judge is correct and that 

as substituted service bad bee ° eff . ect ®“ 
the plaintiff cannot now say that she 

was not duly served; if she was d y 
served within the l^ter of the law, then 
she cannot come under R. 21, O. 41 «* n 
ask for the decree made in the appeal 

against her be set aside. «_ 

The question what is the esaot effeot 
of substituted service in such a case is 
an important one Substituted service 
is a legal method of serving a defendant 

or respondent, the rules for service on 
defendants applying also to respondents 
The question is whether when it has 
been effeoted with due formality, it 
neoessarily due service within the mean¬ 
ing of R. 21. O. 41, which corresponds to 
R. 13, O. 9 , in respect of suits. I thinK 
the task of answering the question before 
us will be simplified if we remember that 
all the rules in the Code relating to 
service of defendants and -respondents 
are intended ito carry out the cardinal 
principle of our administration of oivil 
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justice that no decree shall be made 
against a party behind -his back. There 
are several methods of service provided. 
'The first and best method of service is 
personal service on the defendant him¬ 
self; and in the class of personal service 
we may include service on the defen¬ 
dant’s agent, or the manager of his busi¬ 
ness or a male member of his family 
residing with him All that comes with¬ 
in the class of personal service because 
it may reasonably be inferred, and it is 
inferrable under the rules, that if a 
summons is served upon a defendant’s 
agent or the manager of his business or 
a male member or his family living with 
him, it comes to the defendant’s know¬ 
ledge. Obviously the best method of 
service is upon the defendant himself. 
But even if the summons is returned to 
the Court as having been served on the 
defendant himself, and he does not 
appear at the trial of the suit, he 
is not necessarily concluded. 

We cannot in all cases say’that, because 
the return is that the summons has 
been served personally it has been 
duly served and so he cannot get an ex 
parte decree '•against him set aside. It 
is open to a defendant in such circum¬ 
stances to show that the summons in the 
suit was not really served upon him but 
upon somebdy else, or that what was 
served upon him was not the summons 
in the suit, or that it did not give the 
correct date or some other essential in¬ 
formation about the suit, or that it was 
not accompanied by a copy of the plaint 
in the suit concerned, so that, although 
in a sense he was personally served, he 
was not provided with the knowledge of 
the claim against him, which is the ob¬ 
ject of the service. All these and similar 
allegations are opeu to him, even if there 
is a record that he has been personally 
served. 

If after due diligence the process- 
server is not able to serve a defen¬ 
dant personally, either on himself or his 
agent or his manager or a member of his 
family, the rules provide that he may 
affix the summons to the door of the 
house in which the defendant ordinarily 
resides or carries on business; and when 
that is done and a return to that effect 
is made, the Court after taking an affi¬ 
davit from the process-server may hold 
that that is due service and proceed with 
the oase. There it will be seen there is a 
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reasonable inference which the Court 
may draw that the defendant really had 
knowledge of the suit derived from the 
notice which was fixed on his door. But 
in that case the rule is that the Court 
before proceeding with the case must 
specifically hold that such service is due 
service. Obviously, the reason of that is 
that, if the Court is Dot satisfied that 
such affixture has been made effectively, 
a fresh attempt at service must be made. 
But, although the Court uses in its 
finding in such cases the words “duly 

served’’according to the rule, that does 

not prevent the defendant from coming 
in afterwards and showing that the sum¬ 
mons was not duly served by affixture 
because that affixture really did not 1 
bring home to him the knowledge of the' 
claim against him. The order made by I 
the Judge that the service by affixture 
has been due service, which enables the 1 
suit to go on, is an ex parte order, and 
it cannot be suggested that the defend 
dant in those circumstanses cannot come 
in and show that he never had knowledge 
of the claim against him, that the in- 1 
ference that it was brought to his know¬ 
ledge by the affixture is for some reason 
not a sound inference. ' 

But it is not always possible to serve 
a defendant by affixture to the bouse 
where he ordinarily resides or works. 
Therefore a third method of service 
is provided namely substituted service. 
That may be adopted when the Court is 
satisfied that the defendant is keeping 
out of the way for the purpose of evading 
service, or for any other reason summons 
cannot be served in the ordinary ways. 
That method of service is by affixing a 
copy of the summons to the notice board 
of the Court and to some conspicuous 
part of the house in which the defendant 
is known to have last resided or carried 
on business. That is obviously the least 
satisfactory of all methods of service, 
only to be used by the Court as a last 
resort when other means are unavailable. 
And it is the practice of the Courts to 
give a long period before the hearing of 
a case after substituted service has been 
effected in that way. Inferior as that 
method of service is to the other methods 
of service, it will be seen it too provides 
some slight basis for an inference that 
the summons really comes to the know¬ 
ledge of the defendant before the case 
is heard. If substituted service is ordered 
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because the Court is satisfied that the 
defendant is keeping out of the way for 
the purpose of evading service, then the 
inference that he knows of the case is 
easily drawn. In other eases the basis 
of the inference is that the summons is 
affixed to the house where he last lived 
or carried on business and to the notice 
board in the Court house, a public place, 
and therefore it may have come to his 
notice. The inference is often not at all 
a strong one. But plaintiffs cannot be 
kept waiting for their relief indefinitely 
because the defendants cannot be found, 
and therefore some such method as sub- 
stituted service must be provided as a 
last resort to be used by the Court when 
other means of service are unavailable. 
R. 20 (2), O. 5 of the Code provides 
that substituted service by order of the 
Court shall be as effectual as if it had 
been made on the defendant personally. 

That means, as I understand it, that the 
proceedings can go on after the date 
fixed in the summons so served. 'But 
does it mean as Mr. Ramakrisha Ayyar 
for defendant 2 would have us say, that 
it is necessarily due service, which can 
never be contested by the defendant at 
any later date? There is nothing in the 
rule about it being due service. The 
word “ due” does not appear in R. 20 at 
all. Such service is said to be as effec¬ 
tual as if it had been made on the defen¬ 
dant personally, not more effectual. As 
I have mentioned, even if the defendant 
is served personally, it is open to him to 
come to the Court and show that that was 
not really due service because it did not 
really give him knowledge of the claim 
agaiost him. If a defendant who is 
served personally oan do that, how can 
wo say that a defendant who is served 
only by inference through substituted 
service is shut out for ever from showing 
that he had no knowledge of the claim 
against him? I oan find nothing in O. 5, 
which deals with summonses on defen¬ 
dants and respondents, to indioate that 
that is the intention of the rules. 

But it has been urged by Mr. Rama- 
krishna Ayyar that there are certain 
decisions which support the position 
which he has taken up. He referred to a 
decision of Wallace, J., in Doraisamy 
Ayyar v. Dalasundaram Ayyar (l). The 
only part of that decision which is of 


interest to us in this matter is, I think, 
the learned Judge's statement that "duly 
served” is not equivalent to "personally 
sei ved ’; and that is a statement with 
which none of us I think would care to 
quarrel.A more important decision in Mr. 
Ramakrishna Ayyar’s favour is that of 
Madhavan Nair. J. in Narasimha Chettiar 
v. Balakrishna Chetti (2), where he made 
the statement that substituted service is 
due service for the purpose of the Limita¬ 
tion Act, even though it does not in fact 
come to the defendant’s knowledge. 
With great respect I may point out that 
that statement of opinion was made 
obiter, or was at least unnecessary as 
in that case the defendant, before subs¬ 
tituted service was ordered, had refused 
to receive a summons sent to him by re¬ 
gistered post under order of the Court 
and was found to have been evading sum¬ 
mons in the suit, of which he must have 
had knowledge. The learned Judge 
quoted as an authority for his opinion a 
statement made by Shadi Lai, C. J., in 
Dittu Ram v. Nawab (3). 

It is true that the learned Chief Jus¬ 
tice made a similar statement; but in 
that case too it was made obiter. On the 
other hand in V. Venkatachalam v. S . 
Subbayya (4), Srinivasa Iyengar, J., said 
that substituted service was not due 
service for the purpose of the Limitation 
Act, that is for the purpose of Art. 164, 
w hich provides the period of limitation for 
applications toset aside ex parte decrees 
in original suits. That as a general state¬ 
ment may go too far. But Srinivasa 
Iyengar, J., drew attention to an impor¬ 
tant point, namely, that under Art. 164 
the 30 days period runs from the date of 
the decree or, where summons was not 
duly served, from the date when ohe ap¬ 
plicant has knowledge of the decree; and 
he suggested with great force, I think, 
that the provision that, when ,the sum¬ 
mons i 9 not duly served, the period runs 
from the date when the applicant had 
knowledge of the decree implies that due 
service within the meaning of that arti¬ 
cle is service which brings the olaim to 
the knowledge of the defendant. How¬ 
ever there is a decision of a Bench, to 
which Mr. Ramakrishna Ayyar, drew our 
attention : Shariba Beebi v. Abdul Sa¬ 


il) A. I. R. 1927 Mad. 487=1011. 0. 651. 
(8) A. I. R. 1925 Lab. 689=92 I. C. 272. 
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lam (5). In that case Phillips and Madha- 
Yan Nair, JJ., held that substituted ser- 
Yioe effected under O. 5 of the Code is 
as effectual as if it bad been made per¬ 
sonally and must be deemed to be due 
service within the meaning of Art. 164, 
Limitation Aot. Now that substituted 
service is as effectual as if it had been 
made on the defendant personally 
'■cannot be disputed as it is so provided by 
the rule itself. But there is nothing in 
-the rule, if I may say so with respect, 
which declares that it must be deemed 
to be due service within the meaning of 
"the Limitation Act, or in any other 
sense. The learned Judges in that case 
•stated that they differed from Srinivasa 
Iyengar, J s., view in the case which I 
shave quoted; but they did not deal with 
ffiis argument drawn from the reference to 
“ knowledge ” in Art. 164, Limitation 
-Act. And if I may say so with very 
great respect, the matter was not fully 
•discussed by them. 

With great respeot I venture to differ 
:frow their view that substituted servioe 
must always be deemed to be due ser¬ 
vice within the meaning of Arts. 164 and 
169, Limitation Act, or R. 13, O. 9 or 
R. 2L, O. 41 of the Code. I see nothing 
dn the rules to prevent a defendant 
against whom an ex parte decree has 
'been made from showing, if he can, that 
he has not been duly served in the sense 
'that knowledge of his opponent’s olaim 
has not been brought home to him, even 
'though the formalities of substituted 
servioe have been carried through. As I 
understand the matter, due service with¬ 
in the meaning of Arts. 164 and 169, 
Limitation Act and O. 9 and O. 41 of the 
Code is not service whioh is technically 
•and formally correct as a basis for pro¬ 
ceeding ex parte, but service whioh has 
really been effective, which had achieved 
•the object of servioe by bringing the 
claim against him to the knowledge of 
the defendant or respondent. Substituted 
service may be suoh service; but we know 
: that often it is not so. Nevertheless we 
are asked to say that, when substituted 
servioe is carried out in the prescribed 
•form, it must invariably be held to be 
•due service. It would be a very extra¬ 
ordinary thing if the most unsatisfactory 
of all methods of servioe, substituted 
service, where the inference that the de- 

15) A. I. R. 1923 Mid. 815=110 I. C. 490=^51 
Mad. 860. 

1931 M/103 & 104 


fendant has knowledge of the claim 
against him is never strong and often 
almost entirely absent, should somehow 
be turned into the most effective of all 
services, a service which the defendant 
can never dispute, whioh must bind him 
for all time, although in fact and in truth 
he has never had any knowledge what¬ 
ever of the proceedings against him. I 
venture to think that the decision in 
Shariba Beebi v. Abdul Salam (5) goes 
too far and would lead to very great 
difficulties and injustice. The rules 
about service should I think be inter¬ 
preted as a whole and must be read in 
the light of the fundamental principle 
that we should never make a decree 
against a man behind his back, a princi¬ 
ple which, so far as I can see, they are 
intended to carry into effect, not in any 
way to supersede or abrogate. 

In my opinion therefore the plaintiff 
in this case was entitled when she oame 
before the District Judge under R. 21, 
O. 41, alleging that defendant 2's appeal 
had never come to her knowledge, to 
prove her statement, if she could, in spite 
of the faot that substituted service on her 
hayd been ordered and as the learned Dis¬ 
trict Judge found had been effected with 
all due formality. In my opinion thi 3 
appeal should be allowed and the plain¬ 
tiff’s application should be remanded to 
the District Judge for fresh disposal after 
allowing her an opportunity to produce 
such evidence as she may have. Defen¬ 
dant 2 of course should also be allowed 
to offer suoh evidence as he may wish 
and to raise any lagal objection regard¬ 
ing limitation or otherwise. Costs of 
this appeal will abide and follow the re¬ 
sult and be provided for in the revised 
order of the District Court. 

Anantakrishna Ayyar, J.— The ap¬ 
pellant in this appeal was respondent in 
Appeal No. 114 of 1925 on the hie of tha 
District Court, Chingleput. Substituted 
service of notice of that appeal was effec¬ 
ted so far as the present appellant was 
concerned. That appeal was heard ex 
parte in her absence and was allowed, 
with the result that the preliminary 
mortgage deoree, which she had obtained 
in her favour in the trial Court in O. S. 
No. 201 of 1922 on the file of the Trivall 
lore Munsif’s Court, was reversed by tha 
deoree in Appeal No. 114 of 1925, and her 
suit was dismissed. On the allegation 
that she was not served with any notioa 
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in that appeal, and that she became 
aware of the decree pas-ed iD that appeal 
only within a few days prior to her appli¬ 
cation, she appliel under O. 41, R. 21, 
Civil P. C., for tha rehearing of the ap¬ 
peal. Her application was dismissed by 
the learned District Judge of Chinglepub, 
and against that decision she has pre¬ 
ferred the present Civil Miscellaneous 
Appeal. 

On behalf of the appellant great stress 
wa3 1 aid on the fact that she had ob¬ 
tained a preliminary decree in the suit 
for money due on a mortgage executed 
by defendant 1, that the purchaser of 
the equity of redemption, defendant 2, 
had appealed against that preliminary 
decree, and that there was no reason to 
suppose that she would have omitted to 
defend the appeal in case she had notice 
of the same in the circumstances. Bub, 
in my view, the question for our decision 
now is not whether she had a good case 
on the merits of the appeal then pending, 
but whether she has complied with the 
conditions imposed by law in respect of 
her present application to rehear the ap¬ 
peal. Under O. 41, R. 21, Civil P. C., 
she must satisfy the Court that the notiee 
of appeal was not duly served on her, or 
that she was prevented by sufficient cause 
from appearing when the appeal was 
called on for hearing. Her allegation in 
effect is that the notice of appeal was 
nob duly served on her. Under Art. 169, 
Limitation Act, the period of limitation 
for an application for the rehearing of 
an appeal heard ex parte is thirty days 
from the date of the decree, in appeal, or, 
where notice of the appeal was nob duly 
served when the applicant has knowledge 
of the decree. 

In considering the question whether 
notice of the appeal was “duly” served 
on her or not, we have to be guided by 
the provisions of O. 5, Civil P. C. Per¬ 
sonal service (0. 5, R. 12), anl, in cases 
where the defendant oannot be found and 
has no agent empowere 1 to accept service 
of the summons, service on any adult 
male member of his family residing with 
him (O. 5, R. 15), and where the defen¬ 
dant or his agent or such other persons 
as aforesaid refuses to sign, or where the 
serving officer oannot after using all due 
and reasonable diligence find the defen¬ 
dant, and there is no agent or other per¬ 
son on whom service could be made. 
Service by affixing a copy of the summons 


on the outer door or some otter con¬ 
spicuous part of the house in which the. 
defendant ordinarily resides, . . . „ (0. 5„ 
R. 17), these are principal, primary, and* 
ordinary mode* of service prescribed by 
the Code ; and under 0. 5, R. 19, th^ 
Court is empowered in case of returns* 
under 0. 5, R. 17, to declare that the^ 
summons has been duly served. When, 
those methods fail, then under O. 5, R 20„ 
where the Court is satisfied that there is- 
reason to believe that the defendant is- 
keeping out of the way for the purpose of 
avoiding service or that for any other- 
reasons summons cannot be served in- 
the ordinary way, the Court is empowered- 
to order the summons to be served by- 
affixing a copy thereof in some conspicu¬ 
ous place in the Court-house, and also 
upon some conspicuous part of the houses 
if any, in which the defendant is known 
to have last resided, or in such other 
manner as the Court thinks fit. This ia 
what is called “substituted service of the» 
summons,” and under sub-Cl. 2, R. 20 : 

• 

“service substituted by order of the Court shall? 
be as effectual as if it had been made on the* 
defendant personally.” 

The learned District Judge did note- 
dispose of the application for rehearing: 
filed before him on the merits ; but has^. 
as I understand his judgment, dismissed 
it on the ground that the formalities pres¬ 
cribed for substitute! service having been 
followed, her application has neces¬ 
sarily to be dismissed. To use the learned 
Judge’s own words : 

“tho petitioner contends that she heard nothing* 
about the appeal until tho appellant began to 
execute his decree. I am unable to accept thi^ 
as a sufficient reason for ordering a rehearing of. 
tho appeal. The petition contains no allegation, 
of fraud and no allegation that the formalities 
prescribed for substitute! service were not 
strictlv followed, nor does it in fact appear that 
there'was any irregularity. In the circum¬ 
stances, I decline to grant the petitioner S - 
request for an adjournment to produce evidence 
that she was in fact ignorant of the pr ceed- 

mgs.” 

In para. 4 of fche petitioner's affidavit,, 
in support of her application for re¬ 
hearing, she stated that, she was not 
served with any notice in the appeal* 
that she was therefore not able to appear 
at the hearing of the appeal, and that she- 
came to know of the decree in the appeal 
only within a few days of her application- 
It seems to me that the Court has first to- 
consider whether notice of the appeal hadi 
been duly served on her within-the mean- 
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ing of 0. 41, R. 21, read with 0. 5, Civil 
P. C., having regard to her allegations. 

Exigencies of litigation in Court require 
that in order to bring proceedings pend¬ 
ing in a Court to a‘termination, within 
a reasonable time, the rules regarding 
service of notice on the respondent or the 
defendant should include not only those 
forms of service, viz., personal service, ser¬ 
vice on agent or other adult male member 
living with him, or affixing notice on the 
house in which he resides at the time, 
from which knowledge could be reason¬ 
ably imputed to the defendant of the 
proceedings in question, but also other 
forms of service which though less effica¬ 
cious for the purpose of imputing such 
knowledge to the defendant, have owing 
to the necessities of the case, to be re¬ 
sorted to in order to bring the proceed¬ 
ings to a termination. These latter modes 
will fail in their object, unless they be 
declared to be as effectual as if the same 
had been made on the defendant person¬ 
ally for the purpose of going on with 
the proceedings in Court ; and that is 
what is enacted by O. 5, R. 20, suh-Cl. 2. 

It is significant that the legislature has 
not expressly declared that “ substituted 
service" is "due service’. The words 
“duly served •occurring in O. 5, R. J9 
are not used in R. 20, Cl. 2. Does the 
statement in sub-Cl. 2, R. 20, that “ sub¬ 
stituted service shall be as*effectual as if 
it had been made on the defendant per¬ 
sonally" make such service “due service" 
in all cases and necessarily? In my view, 
the same does not necessarily follow. In 
cases where the Court is satisfied that 
there is reason to believe that the de¬ 
fendant is keeping out of the way for 
the purpose of avoiding service, and 
therefore the Court orders substituted 
service, then, there is no difficulty in 
treating substituted service in such cir¬ 
cumstances as due service. Ex hypothesi 
the defendant is aware of the proceed¬ 
ings in such cases, and is keeping out of 
the way for the purpose of avoiding ser¬ 
vice ; and no injustice would bo done to 
him in the circumstances, and he has 
only to thank himself for any incon¬ 
venient results that might follow. But 
substituted service could be orderpd in 
various other oases also. The plaintiff 
might act bona fide. There might be no 
fault to be found with the defendant’s 
conduct either, in the circumstances. 

Yet serious injustice would result if one 


were to accept the view that if the for¬ 
malities are gone through, then substi¬ 
tuted service should be held to be due 
service in all such cases and for all pur¬ 
poses. Even in the case of personal ser¬ 
vice, one can imagine various circum¬ 
stances which might not make it due 
service. To give substituted service the 

is in effect to give 
it greater efficacy than even tersonal 
service. Orders are passed in the absence 
(necessarily) of the defendant in such 
cases and the materials before the Court 
are often very scanty, and the plaintiff 
himself could not often personally vouch 
for the accuracy of the allegations. I Q 
these circumstances. I think it was open 
to the petitioner, the appellant before us, 
to prove, if she could, that the notice of 
the appeal was not duly served and that 
she had no knowledge of the appeal at 
the time. 

We were pressed by the learned advo¬ 
cate for the respondent with three deci¬ 
sions of this Court, reported in Dorai- 
swamij Ayyar v. Balasundaram Ayyar 
(1) and Narasimha Chettiar v. Bala- 
krishna Chctti (2), and ShariLa Beebi v. 
Abdul Salam (3). There is nothing reilly 
in the first of these cases necessarily 
against the view I am suggesting ; the 
oo9ervations in the second of the ca«es 
are only obiter ; the third case requires 
more respectful consideration. The judg¬ 
ment of tho learned Judges does not 
j ^ 1 discussion on the ques¬ 

tion. Toe arguments in Vitta Venkata - 
chaiam v. Sivapuram Subbayya (4). were 
met only by a reference to sub Cl. 2 of 
O. 5, R. 20, and the implications that 
follow from tho last clause of Art. 164 
(also Art. 1G9), Lim. Act, have not been 
duly considered. The view taken by the 

learned Judges would lead to the conclu¬ 
sion that 

"whenever h defendant is served according to 
any of tho rules of the Procedure Code, it could 
nov^r be held that there was uo due service.** 

This view would, in my opinion, lead 
to injustice to defendants in many cases 
where they could not be said to be in 
default in the ordinary acceptation of 
the terra. It should further oe noticed 
that the learned Judges finally remanded 
the case before them for tho trial of the 
question whether substituted service was 
duly effected in that case or not. In the 
present case also, the appellant in the 
argument before us complained that the 
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substituted service was not duly effected 
and that she was residing at St. Thomas 
Mount, and not in George town as was 
represented by the defendant-appellant 2 
in the main appeal in connexion with the 
substituted service of notice of that ap¬ 
peal in the appellate Court. 

In the circumstances of this case, I 
think that the learned District Judge 
ought to have given an opportunity to 
the petitioner (appellant before us) to 
substantiate her contention that there 
was no due service of the notice, and 
that she had no knowledge of the appeal 
except a few days prior to the date of 
her present application to the District 
Court. 

I therefore agree that this appeal must 
be allowed and C. M. P. 697 of 26 re- 
manded to the District Court for fresh 
disposal. It would be open to both par¬ 
ties to let in evidence in support of 
any pleas available to them. Of course 
I express no opinion at all on the merits 
of the petition. Costs of this appeal 
will abide and follow the result and be 
provided for in the revised order of the 
District Court. 

P.b.s./b.V. Appeal allowed. 


* A. I. R. 1931 Madras 820 

Beasley, C. J. and Sundaram 

Chetty, J. 

In re Marudamuthu Padayachi —Peti¬ 


tioner. 

• Criminal Revn. Case No. 524 of 1930, 
and Criminal Revn. Petn. No. 487 of 
1930, Decided on 6th March 1931, from 
judgment of Joint Magistrate, Kumba- 
konam, in C. C. No. 70 of 1930. 

* Evidence Act (1872), S. 30 — S. 30 must 
be construed strictly in favour of accused. — 
“ Proved ” means proved before prosecution 
case ends. 

Section 30 creates a very marked exoeption to 
the fundamental principles of the oriminal law 
and as such must be striotly construed in 
favour of an accused person. The word ‘proved’ 
in S. 30 means proved before the ease for the 
prosecution comes to an end, either proved in 
the course of the prosecution case or proved in 
some proceeding previous to the trial. 

A confession of accused L made from the dock 
in the magisterial proceedings admitting his 
own guilt and accusing aooused 2 cannot bo 
considered by the Court as against accused 2: 
A.I.R. 1923 All. 322 and A. I. R. 1929 Mad 235, 
Foil.', 4 Cal. 498, Expl. and Dist .; 39 Mad. 302 
and A. I. R. 1930 Bom. 354, Diss. from. 

LJr oJl ^ aJ 

V. L. Ethiraj and A. S. Sivalcami- 
nathan—ior Petitioner. 

K. N . Ganapathi —for the Crown. 


Beasley, C. J. —The appellant with 
another accused was convicted by the 
Stationary Sub-Magistrate, Kumbako- 
nam, of theft of money and jewels from 
a closed receptacle under Ss. 461 and 380, 
I. P. C. The case was forwarded by him 
to the Joint Magistrate of Kumbakonam 
for sentence because accused 1 in the 
case was a juvenile. The Joint Magis¬ 
trate upheld the conviction of both the 
accused and sentenced aooused 1 to be 
detained in the Borstal School, Palam- 
cottah, for a period of two years and 
accused 2 to undergo rigorous imprison¬ 
ment for six months under each of the 
Ss. 461 and 380, I. P. C., the sentences 
to run concurrently. An appeal was 
taken from that judgment by accused 2 
to the Sessions Court of West Tanjore. 
The learned Sessions Judge dismissed the 
appeal and confirmed the conviction and 
sentence of acoused 2, the appellant. 
The case was then taken up to the High 
Court in revision because in all the three 
Courts a confession made to the Sub- 
Magistrate in Court after the close of 
the case for the prosecution when ques¬ 
tions under S. 342, Criminal P. C., were 
put to him, was considered. In that 
confession acoused 1 admitted his own 
guilt and also acoused 2nd acoused, the 
appellant here. The question raised was 
whether under S. 30, Evidence Act, the 
confession of accused 1, who was jointly 
tried with the appellant here, could be 
considered by the Court against the ap¬ 
pellant. 

It is quite clear that that confes¬ 
sion was so considered and formed the 
basis of the oonviotion of the appellant. 
There was other evidence to which we 
do not propose to refer since, if the legal 
point taken here prevails, the case must 
be sent back to the Sessions Court for a 
reconsideration of the facts of the case 
apart from the confession made by ao¬ 
oused 1. When the case came before our 
learned brother Jackson, J., be consi¬ 
dered that in view of certain decisions to 
which I shall refer later, the matter 
should come up before a Bench of two 
Judges and hence its appearance here 
before us. The cases to which refer¬ 
ence has to be made are a decision of 
Ayling, J., in In re Vempalli Bali Reddy 
(I), a decision of Walsh, J., in Mahadeo 

(1) [1915] 38 Mad. 302=16 Cr. L. J. 13=22 
I. O. 167. 
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Prasad v. Emperor (2), a decision of 
Waller, J., in In re Govinda Naidu (a), 
a decision in Empress v. Ashootosh 
Chuckerbutty (4), and a decision of the 
Bombay High Court in Emperor v Wil¬ 
liam Cooper (5). It must be stated that 
the observations of Sir Richard Garth, 
G. J., and the other Judges in Empress v. 
Ashootosh Chuckerbutty (l), were possibly 
obiter with regard to this question and 
moreover the facts in that case were that 
the confession made by the co-accused 
in that case was made previous to the 
trial. In Mahadeo Prosad v. Emperor 
(2), whioh is a decision directly in point, 
the facts of the case being similar to 
those here, Walsh, J., held that such a 
confession could not be considered by 
the Court as against the other accused 
person or persons under S. 30, Evidence 
Act. This view was approved of by 
Waller, J., in In re Govinda Naidu (3). 
The decision In re Vempalli Bali Reddy 
(1), of Ayling, J., takes the contrary 
view, but on a perusal of that case it is 
clear that the point does not seem to 
have been fully discussed, at any rate 
no detailed reasoning has been given by 
the learned Judge. In Emperor v. Wil¬ 
liam Cooper (5), whioh is a decision of 
a Division Bench, Broomfield, J., it is 
clear, comes to the deoision with con¬ 
siderable hesitation that such a confes¬ 
sion can be considered under S. 30, Evi¬ 
dence Act. I think that the greatest 
weight must be attached to the decision 
of Walsh, J., in Mahadeo Prasad v. 
Emperor (2), where the position is very 
clearly and ably disoussed by that learned 
Judge. He says amongst other things: 

“la the first place an accused is entitled to 
know what the evidence against him is, before 
he is called upon for a defence at all, and the 
closing of the case for the prosecution is no 
mere form but, with certain exceptions, olose3 
the door to any further evidence against the 
aooused.” 

Again at p. 325: (of 45 All.) 

“To use a statement made in the dock by one 
acoused against the other in a joint trial offends 
against at least two of the fundamental princi¬ 
ples of the orimintl law. The legislature in 
India saw fit to create an exoeptioa which is 
contained in S. 30, Evidence Act. In my opi¬ 
nion, thit must be coustruod with reference 
to the fundamental principles to which it 

~(2) A. I. R. 1923 All. 322=76 f. C. 1025=25 
Gr. L. J. 305=45 All. 323. 

(3) A. I. R. 1920 Mad. 235=118 I. 0. 512=30 

Or. h. J. 932. 

(4) [1879] 4 Oal. 493=3 G. L. R. 270. 

<5) A. I. R. 1930 Bom. 354=127 I. 0. 105=31 
Cr. L. J. 1137=54 Bom. 531. 


creates an exception. If the seotion is carefully 
read, I think nobody bearing in mini the 
fundamental principles which I have just men¬ 
tioned ought to have any difficulty in corning 
to the conclusion that what is contemplated is 
formal proof by the prosecution of a confession 
previously made. The ouly objection I can see 
to such an interpretation is that I am inserting 
in the section the words “as part of the ease for 
the prosecution.” But such words would ‘bo 
taut.alogous and a draftsman in my opinion 
would c ensider it superfluous to insert them, 
because the only thing that an accused person 
has to meet in a criminal trial is the cisefor 
the prosecution and such additions thereto as 
he may have voluntarily added by his own 
statement and those of the witnesses whom he 
calls in his defence.” 

With these observations I entirely 
agree. S. 30, Evidence Act, creates a 
very marked exception to the fundamen¬ 
tal principles of the criminal law and as 
such must be strictly oonstrued in favour 
of an accused person. This is a view' 
which I have expressed on more than one 
occasion. That being so, we have to 
decide what is meant by the seotion and 
to read the words in it strictly. The 
section says that when more persons 
than one are being tried jointly for the 
same offence and a confession made by 
one of such persons affecting himself and 
some other of such persons is “proved” 
the Court may take into consideration 
such confession as against such other 
person as well as against the person who 
makes such confession. There is no diffi¬ 
culty in interpreting the word "proved.” 
That must mean proved before the case 
for the prosecution comes to an end, 
either proved in the course of the prose¬ 
cution case or proved in some proceeding 
previous to the trial. In my view, therel 
is no difficulty in construing that section 
in that way and that is my interpreta¬ 
tion of it. Under these circumstances I 
am bound to hold that the confession of 
accused 1 made from the dock in the 
magisterial proceedings could not be con¬ 
sidered by the Court as against the ap¬ 
pellant here and it must accordingly be 
ruled out. With regard to the faots of 
the case, as already stated, I do not pro¬ 
pose to consider them because the best 
course is to send the case back to the 
Sessions Court for a decision by the 
learned Sessions Judge upon the facts of 
the case excluding the confession of ac¬ 
cused 1 wrongly admitted. 

L M 

Sundaram Chetty, J.—I agree. 

P.R.S./K.N. Case sent back. 
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Madhavan Nair, J. 

(Sri Sri Sri Izittasar Kanduleuri) 
Balasaryaprasa.rla Rao Pantulu Gam — 
Plaint ill'— Appellant. 

v. 

Tahiti Board of Chicacole — Defendant 
Respondent. 

Second Appeal No. 257 of 1929 and 
Civil Revn. Petn. No. 278 of 1929, De¬ 
cided on 17th August 1931, against decree 
of Dist. Judge, Ganjam, in A. S. No. 188 
of 1927. 

Local Board* Act (1920), S. 228 — Profes- 
sional tax collected from person who is not 
taxable—Suit for recovery of amount thus 
collected is not barred by S. 228. 

If the professional tax is collected from a 
person who is not taxable under the Act at all, 
it would amount to a substantial disregard of 
the provisions of the Act and therefore Cl. (2), 

S. 228 will, not be a bar to the institution of a 
suit by the person so taxed for the recovery of 
the amount of the Lax collected from him. (Case 
law discussed). [P 822 C 3, 2] 

B. Somayya and Kasturi Seshagiri Rao 
— for Appellant. 

B. Satyanarayana—lGT Respondent. 

Judgment. — The plaintiff is the ap¬ 
pellant. This second ’appeal arises out 
of a suit instituted by the plaintiff for 
the recovery of professional tax of a sum 
of R8. 119-12-0 together with interest 
alleged to have been collected from him 
wrongfully by the defendant, the Taluk 
Board of Chicacole, represented by its 
President. The Board assessed the ap¬ 
pellant to a professional tax on the 
ground that he was carrying on money- 
lendiDg business as his profession. His 
case is that he is not carrying on the 
profession of a money-lender and that his 
accounts, if inspected, uould prove his 
plea ; but that the President of the 
Board refused to look into them. With¬ 
out examining the merits of his conten¬ 
tion, the lower Courts dismissed the suit, 
as barred by S. 228, Looal Boards Aot 14 
of 1920. Cl. (2) of this section expressly 
bars a suit 

“to recovor any sum of money collected under 

authority of this Act.provided that the 

provisions of this Act have been in substance 
and effect complied with,” 

The plaintiff’s argument is that an 
[examination of his accounts would show 
that he is not carrying on the profession 
of a money-lender, and that if the tax is 
collected from a person who is not tax¬ 
able under the Aot at all, there has been 
a substantial disregard of the provisions 
of this Aot and that therefore Cl. (2), 


S. 228 will not be a bar to the institu¬ 
tion of a suit. I think this contonfioni 
is supported by authority. In Municipal 
Council, Cocanada v. The Standard Life 
Assurance Company (1), a decision under 
S. 262, District Municipalities Act 4 of 
1884, which corresponds to 8. 228 of the 
present Looal Boards Act, the Municipal 
Council of Cocanada levied profession 
tax on the Standard Life Assurance Com¬ 
pany for carrying on business within the 
Municipality. On the ground that the 
company was not doing business in Ccca- 
nada, this Court held that the Municipal 
Council went beyond their powers in 
exacting the tax and .that S. 262 would 
not be a bar to the suit to recover the 
tax from the Municipal Council The 
learned Judges (Shepherd and Boddam, 
JJ.) formulated the question for decision 
thus : 

“The question really is whether, when a com¬ 
pany which in respect of its particular business 
is not taxable under the Act, or does not trans¬ 
act business within the Municipality is never¬ 
theless taxed, it can be said that the provisions 
of the Act have been in substance and effect 
complied with.” 

The question whether there has been a 
substantial compliance with the Act is 
one of fact which has to be determined 
with reference to the particular circum¬ 
stances of the case. Then after referring 
to some cases for distinguishing them 
from the case under consideration, the 
learned Judges stated : ‘ 

“We can see no difference in principle bet¬ 
ween an exaction of a tax which has not been 
legally imposed and the exaction of a tax from 
a person who is not taxable under the Act. In 
the latter case no less than in the former toere 
has been a substantial disregard of the provi¬ 
sions of the Act.” 

I think these observations may well be 
applied to the present case. Under S. 93, 
Looal Boards Act, a tax can be levied on 
a person who carries on money-lending 
as a profession within the Municipality. 

If the plaintiff’s case is true, his accounts 
will show that though he may have on a 
few occasions lent money, be has not 
been actually exercising the profession of 
a money-lender and that therefore he is 
not taxable under the Act. If he is able 
to substantiate his case then the tax has 
been collected from him who is not tax¬ 
able under the Act and according to the 
decision just quoted there has been a sub¬ 
stantial disregard of the provisions of 
the Act and S. 228, Local Boards Act, 


(1) [1901] 24 Mad. 205=10 M.L.J. 401. 
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would not be a bar to the suit. In Muni¬ 
cipal Council of Mangalore v. The Codial 
Bail Press (2), it was held by Sir Subra- 
mania Ayyar, Officiating Chief Justice 
^.nd Bashyacn Ayyangar, J., that if a 
•person was assessed under S. 53. Sch. (a), 
Act 4 of 1884 on his ’“gross income” in¬ 
stead of on his “net income” *tho provi¬ 
sions of the Act have nob been in sub¬ 
stance and effect complied with and that 
S. 262 of the Act would nob be a bar to 
•the suit to recover the amount of tax 
paid under the assessment. 

This decision was followed -by Deva- 
-doss, J., in Arunachalam Chettiar v. Na- 
makkal Union Board (3), wherein ib is 
stated that when the basis of the assess¬ 
ment is in question a civil Court can 
^entertain a suit for setting aside the as¬ 
sessment on the ground that the basis of 
theiassessmonb itself is wrong and that 
3. 223 does not bar such a suit. In this 
<iase also the question was whether the 
net income or the gross income should 
iiave been the basis of assessment. The 
•decisions in Municipal Council, Cocanada 
v. Standard Life Assurance Co., Ltd. (l) 
;a.nd Municipal Council, Mangalore v. Cc- 
■dial Bail Press (2) were followed by 
Beasley, J., as he then, was in Bombay 
'Company Limited v. Municipal Council, 
Diadigul (4). • Reference may also be 
made to the case in Chairman of the 
Municipal Council, Kumbakonam v. 
Bally Brothers (5), (Curgenven and Bha- 
ebyara Ayyangar, <JJ.), a decision under 
sub-S. (2); S. 354, District Municipalities 
Act 5 of. 1920, corresponding to S. 228, 
<51. 2, Local Boards Act. The learned 
-Judges followed the decision in Muni¬ 
cipal Council Cocanada v. The Stan¬ 
dard Life Assurance Co., Ltd. (l) and 
Municipal Council of Mangalore v The 
■Codiaibail Press ( 2). In that case the 
notion of the Municipal Council in fixing 
the rates of municipal license fees was 
found to be ultra vires, and it was there¬ 
fore held that the provisions of the Act 
biave nob been in substance and effect 
•complied with. 

* As against these decisions, which in 
tny opinion amply support the conten¬ 
tion of the appellant, the respondent 
mainly relie3 on a decision by Krishnan, 
•J., in Municipal Chairman, Virudupatti 

(2) [1904] 27 Mad. 547. ’* 

.(3) A.I.R. 1928 Mad. 346=110 I.C. 5. ; 

<4) A.I.R. 1929 Mad. 146=108 I.C. 216. 

<(5) A.I.R. 1931 Mad. 497=130 1.0. 750, 


v. Saravana Pillai (6). In that case 

which was under S. 228, Act 4 of 1884, 

the learned Judge observed that 
“it would not thus bo open to the civil Court to 
find that his assessment was erroneous on facts 
or go into the questions of the amount of a per¬ 
son's income as that is not the ground on. 
which the application for prohibition against 
suits in S. 262 can be avoided.” 

Having regard to the fact that the con¬ 
tention of the appellant is that be is not 
taxable under the Act at all these obser¬ 
vations will obviously not apply to the 
present case. It is important to notice 
that in the earlier part of the judgment 

the learned Judge states : 

“Theie is no case made here that in assessing 
the plaintiff any of the relevant provisions of 
tho Act were not complied with ; nor is this a 
8 uit.f»lling within the proviso to S. 262.” 

This would show that if the provisions 
of the Act wera not complied with as in 
this case, by taxing a person who is not 
taxable at all the case would certainly 
not be barred under S. 223, Local Boards 
Act. 

Tho decision in Pattarani Purna- 
chandra Mala Jammav. President, Taluk 
Board, Chicacole (7), by Jackson, J., may 
at first sight appear to support the res¬ 
pondent. But the facts mentioned in the 
judgment show that no provision of the 
Act was violated by the Municipality in 
making the assessment. But what hap¬ 
pened was that a mistake of fact was 
committed bona Sde by the assessing 
authority. In the present case the Board 
has disregarded a provision of law and 
taxed a person not taxable at all if tho 
plaintiff’s case is true.. Cases of “funda¬ 
mental departures from the meaning of 
the statute” are excluded from the oper¬ 
ation of the bar by the learned JudgO 
and he accepts the authority of Munici¬ 
pal Council, Cocanada v. Standard Life 
Assurance Co., Ltd. (l) the leading Mad¬ 
ras case on the subject. The decision in 
Krishnamachariar v. Municipal Council, 
Srirangam (3), is clearly distinguishable 
on the facts from the present case and ib 
follows a prior decision of this Court 
which has been explained in Municipal 
Council, Cocanada v. Standard Life As¬ 
surance Co., Ltd. (l). In A. I. B. 1928 
Mad. i.03, Lalcslimanan Chettiar v. Muni¬ 
cipal Council, Trichinopoly , the learned 
Judge is clearly of opinion that the pro-, 
visions of the Act were complied with in 


(6) [1920] 54 I.C. 454. 

(7) [1928] 113 1.0. 560. 

. (8) A.I,R. 1926 Mad. 448=91 I.C. 933. 
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substance and effect by the Munici¬ 
pality. 

Following the decisions in Municipal 
Council , Cocanada v. The Standard Life 
Assurance Co., Ltd. (l) and Municipal 
Council of Mangalore v. The Codialbail 
Press (2), I would hold that the complaint 
of the plaintiff being that he was not 
liable to be taxed under the Act, S. 228 
(2) is not a bar to the suit and that the 
lower Courts should have gone into the 
merits of the case and disposed of it in 
accordance with law. For the above 
reasons, the decrees of the lower Courts 
are set aside and the case is remanded to 
the Court of the District Munsif of Chica- 
cole, for disposal according to law. Costs 
will abide the result. Court-fee will be 
refunded 

C. R. P. No. 278 of 1929.—No speoial 
order is necessary in this civil revision 
petition. The order in the Second Appeal 
will apply to this civil revision petitijn, 
also. No costs. 

P.r.s./b.v. Case remanded. 
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Ramesam, Offg. C. J. and Cornish, J. 

B, Thavasimuthu Nadar (minor) and 
another —Appellants. 

v. 

R. Thavasimuthu Nadar and others — 
Respondents. 

Appeal No. 1 of 1930, Decided on 6th 
August 1931, against decision of Beasley, 
C. J., inC. S. No. 655 of 1921, D/- 14th 
November 1929. 

(a) Hindu Law—Debts—Son can question 
father’s debt even after decree against father 
by creditor—But son must be in existence at 
time of decree—Conception of son is tanta¬ 
mount to his existence. 

A Hindu's son would in general have the 
right of questioning the nature of the father’s 
debt either in execution or in a separate suit 
and after the insertion of S. 63 in the new Code 
of Civil Procedure, the question can be raised 
by a son after decree. A Hindu’s son has al¬ 
ways such a right, but it is subject to the quali¬ 
fication that he was in existence at or before 
the time when the decree against the father was 
passed. It is a principle of Hindu law that a 
person should be regarded as in existence from 
the time of the conception: 13 Cal. 21, Foil. 

[P 826 C 1] 

(b) Hindu Law—Partition — Institution of 
•uit for partition effects severance of joint 
family, if suit is continued to end — Date of 
geverance is date of plaint. 

When a suit for partition in a joint family is 
filed, the filing of the suit effects a severance of 
the family, subject to condition that the suit is 
proceeded with. If the suit is withdrawn there 
4s no severance; but if the suit is ultimately 


decreed, whatever the interval of time may be, 
the date of severance is the date of the plaint ; 
35 All. 80 ( P.C.) and A.I.R. 1917 P.C. 39, Foil.; 
A.I. R. 1925 Mad. 717 and A. I. R. 1927 Mad.. 
801 » Re f- [P 825 0 IJi 

X. Gopalaswami and S. G. Sadagopct- 
Jludaliar —for Appellant. 

Srinivasaraghavan and Thyagarajan 
“—for Respondent. 

Ramesam, Offg. C. J. — This is an. 
appeal from the order of Beasley, C. J.,. 
dated 14th November 1929 dismissing an- 
appeal from the order of the Master 
dated 15th October 1929 refusing the 
appellant leave to file a written state¬ 
ment in C. S. No. 655 of 1921. The facts- 
of the case are as follows. The suit was 
filed in July 1921. There was a prelimi¬ 
nary decree on 18th January 1924. The 
present appellant was born on 2nd Fe¬ 
bruary 1924. Defendant 1, the appellant’s 
father, became a lunatic some time in 
1929 and on the application of the appel¬ 
lant he was allowed to be impleaded in 
the case as a defendant by Kumara- 
swami Sastri, J. This was on 19th Fe¬ 
bruary 1929. But in that order Kumara- 
swami Sastri, J., said: “He must take- 
matters as they stood when the prelimi¬ 
nary decree was passed.” This practi- 
oally precluded Vim from filing any fresb 
written statement. Defendant 1 died on 
5th July 1929. The respondents filed an 
application to record the fact that the 
appellant would be the legal representa¬ 
tive of the deceased defendant 1. This 
was ordered on 19th August 1929. The 
present application was filed on 6tb 
September 1929 to receive a fresh written 
statement on behalf of the appellant 
who was impleaded as defendant 12. Tbs 
Master refused this application and on- 
appeal Beasley, C. J., dismissed ths 
appeal. Henoe the appeal before us. 

One of the points raised by the res¬ 
pondents before us is that an appeal 
against this order does not lie and a. 
decision in Imambandi v. Mutsaddi (11,. 
is relied on. So far as I am concerned, 
if there is any other point on which I 
can dispose of the appeal I would leave- 
this objection alone and would not 
prefer to rest my judgment upon the 
decision of this question. Coming to 
the merits seeing that the appellant had. 
been already made a party in February 
1929, the application in August 1929 is 
undoubtedly an application un der O. 22 , 

(1) A. I. R. 1918 P. 0. 11 = 47 I. U.^13 = 4S 
I. A. 73=45 Oal. 878 (P.C.). 
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R. 2 and not an application under O. 22, 

R. 4. That being so, the appellant would 
not have a right to file an additional writ- 
ten statement by reason of the fact that 
he was noted on record as the legal repre¬ 
sentative of the deceased defendant 1 in 
August 1929. But it may be said that 
he had a right to file an additional 
written statement when he was origi¬ 
nally brought ioto the record i. e., in 
February 1929. Kumaraswami Sastri, J., 
held that he must take matters as they 
stood on the record at the date of the 
preliminary deoree. If this order is 
erroneous the remedy of the appellant 
was to have appealed against that 
order. 

But apart from this view which may 
be regarded as a technical view, there is 
another ground on which it may be held 
that the appellant had really no right to 
file any additional plea. It is true that 
a Hindu’s son would in general have the 
right of questioning the nature of the 
father's debt either in execution or in a 
separate suit and after the insertion of 

S. 53 in the new Code of Civil Procedure 
the question can be raised by a son after 
deoree. The judgment of Lord Hobhouse 
in Nanomi Babuasin v. Modhun Mohan 
(2), shows that a Hindu’s son has always 
suoh a right, but it is subject to the 
qualification that he was in existence at 
or before the time when the deoree 
against the father was passed. 

In the present case though no doubt 
the appellant was not born by 18th 
January 1924 he must have been con* 
oeived and it is a principle of Hindu law 
that a person en ventre sa mere should 
be regarded as in existence from the 
time of the conception. So we must 
regard the appellant as in existence on 
18th January 1924. But that is not 
enough to help the appellant. It is now 
an established principle that, when a 
suit for partition in a joint family is 
filed, the filing of the suit effects a se¬ 
verance of the family, subject to the 
condition,that the suit is proceeded with. 

[f the suit is withdrawn there is no 
severance; but if the suit is ultimately 
decreed, whatever the interval of time 
may be, the dat6 of severance is the date 
of the plaint. This principle is esta* 
blisbed by the Privy Council cases in 


(2) [1886] 18 Cal. 21=18 I. A. 1 = 4 Sar. 6S2 
(P.0. . 
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Suraj Narain v. Iqbal Narain (3) and 
Kawal Nain v. Budh Singh (4). This 
principle was applied in Krishiiaswami 
Thevan v. PuluKaruppa Thevan (5) and 
in Sri Ranga Thathachariar y. Srinivasa 
Thathachariar (6). 

That being so, in this case there is a 
complete severance between the branch 
of the appellant and his father on the 
one hand and the other members of the 
family on the other hand in July 1921, 
the date of plaint and there is a preli¬ 
minary decree against the appellant’s 
father declaring his accountability wbioh 
must be taken to date back to the date= 
of plaint. Now in July 1921 the plain¬ 
tiff was not in existence either actually 
or en ventre sa mere. That being so,, 
be cannot raise the question as to whe¬ 
ther the joint family property of his 
father in his hands should be liable for 
the obligations incurred by his father, 
which obligations are declared in the- 
preliminary deoree. Therefore I am in¬ 
clined to think that the conditions im¬ 
posed upon him in the order of Knmara- 
swami Sastri, J., in February 1929 were 
rightly imposed. The result is that the 
appeal is dismissed with costs. One set. 

P.R.S /b.V. Appeal dismissed. 

(3) [1913] 35 All. 80=18 I. C. 38=16 O.C. 129 
=40 I. A. 40 (P.C). 

(4) A. I. K. 1917 P. C. 39=40 I.C. 286=44 I.A, 
159=39 All. 496 (P.C.). 

(5) A. I. R. 1925 Mad. 717 =88 I. C. 424 = 48 
Mad. 465. 

(6) A. I. R. 1927 Mad. 801=104 I. C. 472=50 
Mad. 866. 
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CURGENVEN, J. 

S. R. M. A. R. Ramanathan Chettiar 
— Petitioner. 

v. 

Annamalai Chettiar and others —Res¬ 
pondents. 

Civil Revn. Petn. Nos. 1907 to 1911 of 
1930, Deoided on 26th August 1931, 
against order of Principal Sub-Judge, 
Devakottah, D/- 13th December 1930. 

(a) Civil P.C. (1908), O. 7, R. 14 and O. 11, 
R. 15—List of documents is to be deemed 
part of plaint for granting inspection. 

The only ieasonable way of reading O. 7, 
R. 14, with O. 11, R. 15, ia to hold that the ex¬ 
pression "referred to” is equivalent to "entered 
in the list.” For this purpose the list most be 
deemed to be part of the plaint and conse¬ 
quently inspection can be granted of documents 
entered in a list attached to the plaint: 21 

C. W. N. 302, not Foil. [P £26 C 2), 
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(b)GvilP. C. (1908), O. 11, R. 18-Fact 
'lhat inspection is sought for before written 
ststeiocdi is filed is no ground for refusing it. 

White tbo Court has a certain discretion, 
limited to the terms of the proviso to 0. 11, 
R-IS (1), it would rot be a proper exercise of 
that dKscretioa to refuse inspection on the 
general ground that it was sought before the 
■written statement was filed. The mere number 
of documents can afford no guide to the exor¬ 
cise of discretion, and the Court has to loolc at 
the nature of tbe claims made in the plaint : 
QicilUr v. He it lit, 23 Ch. D. 42 and 18 Dnm. 
368, del. ok ; Ik re H.W. Strachan, (1895) 1 Ch. 
439 and Hope v. Until, (1897) 2 Q.B. 18 s *, Din/. 

. [P 828 C 1] 

S. Srinivasa Ayyangar aDd V. Rama- 
swami At/yar — f or Petitioner. 

A. Krishfuiswami Iyer, M. Subbaraya 
Ay gar, AT. Patanjali Sastri, K. S. Raja- 
go pa la, Ayyangar, U . U m amaheswaram 
and T. S. Krishnamurthi Ayyar — for 
Respondents. , 


of them with the plaint, no necessity 
could arise to call upon him to give 
inspection of such documents. If a party 
wants to inspect the documents or copies 
of the documents filed with the plaint, 
provision is made for his doing so at the 
Court by R. 63, Civil Rules of Practice. 
Further, if the right to inspection were 
limited to documents 9ued upon, fcho 
rule would have been framed in different 
language. It is then argued that docu¬ 
ments entered in a list attached to the 
plaint do not come within the descrip¬ 
tion in R. 15, 0. 1L of documents to 
which reference is made in the pleadings. 
This position too, I think, is untenable. 
Tbe method which the Code prescribes of 
specifying the documents relied on in 
the plaint is to enter them in a list to be 
added or annexed to the plaint, and to 


‘ Judgment.— These five civil revision 
petitions are preferred against an order 
•of the Subordinate Judge of Devakottah 
passed under O. 11, R. 18 (l), Civil P.C., 
and allowing the respondents, who are 
•defend&utfe in O. S. No. 109 of 1930 on 
his file, inspection of the documents con¬ 
tained ina list attaohed to the plaint* 
'The substantial questions which I have 
to decide are, firstly, whether the Court 
could pass such an order in respect of 
these documents; and, secondly, whether 
It was justified in allowing inspection, 
before the defendants had filed their 
•written statements. 

A plaintiffs documents are of two 
kinds, differentiated by 0. 7, R. 14, into 
*0) those which he sues upon and (2) 

' those which he relies upon as evidence 
in sapport of his claim. The order re- 
• qairea him to produce class (l) with his 
plaint and' to enter class (2) in a list to 
be added or annexed to the plaint. Under 
R. 15,0. 11, a party may at any time 
give notice to any other party in whose 
pleadings or affidavits reference is made 
to any document, to produce such docu¬ 
ment for the inspection of the party 
giving suoh notice. An attempt has been 
made to contend that this rule only 
refers to documents of the former class, 
those on which the plaintiff sues, and 
net to documents relied on as evidence in 
support of his claim. It appears to me 
that this contention must fail because, 
in the first place, since tbe plaintiff has 
to produce documents upon which he 
'Ones at the time when he presents his 
<plaint and has to deliver them or copies 


hold that inspection could not be granted 
because these documents are mentioned 
in a list and not in the body of the plaint 
would be to render the rules relating to 
inspection futile. The only reasonable 
way of reading 0. 7, R. 14 with 0. 11, 
R. 15 is to hold that the expression 
“referred to” is equivalent to “entered 
in the list.” It seems to mo that for 
this purpose the list must be deemed to 
be part of tbe plaint, as for instancej 
would be a schedule of property. It is 
to be noted that R. 14, 0.7 is headed 
“documents relied on in plaint,” which 
goes in support of this view. It is proba¬ 
ble enough, as has been suggested, that 
Dne at least of the reasons for requiring 
;he plaintiff to furnish a list of his doou-. 
nents with the plaint is to. enable a 
lefendant to apply for their inspection. 

[ am unable to agree with GhandmuU 
raneshmull v. Dhanraj Ganpalroy (U. 
vhere a learned Judge of the Calcutta 

Jigh Court has expressed a cont J ar y 
ipinion. I think that the learned Sub- 
irdinate Judge has decided this point 

Tu. then said that ha has conceded 
nepection to the defendants as a matter 
f right, whereas R. 18 (l). 0. 11, invests 
iim with a discretion which he should 
ave used in order to refuse the request, 
b is Dob very clear from the term3 of the 
Dwer Court’s order what amount of dis- 
retion it believed itself to possess, 
tfter adverting to a conflict in the Indian 
eoisions tbe learned Subordinate Judge 
ecides to followJbe_BngH8h_lftWon_the 
(11 [1920] 56 I. C. 457. 
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subject which ho says allows the defen- no * until thon that it is known whit are the 


•dant as a matter of course" to inspect 
the documents referred to by the plain¬ 
tiff in his statement of claim, even before 
the defendant tiles his written statement. 
■On the other hand, in one particular at 
least, he does consider the special posi¬ 
tion of the defendants, because he re¬ 
marks that defendant 4 being a minor it 
would be unjust to call upon him to 
•answer the plaintiff’s claim without 
being allowed to inspect the documents. 
-As to there being a discretion in the 
Court to withhold inspection, it is un¬ 
necessary to go beyond the terms of 
O. 11, R. 18 (l), which closes with the 
proviso: 

“Provided that the order shall not be made 
when and so far as the Court shall be of opinion 
that it is not necessary cither for disposing 
"fairly of the suit or for saving costs.” 

To the extent indicated the Court 
^clearly has discretion, though it is 
equally clear, I think, that the onus rests 
on the party resisting an order to show 
that it should nob be made in the special 
circumstances of the case. This view of 
the intention of the rule is, I think, 
borne out by an examination of the 
•corresponding Ehglisb provision and of 
the case law bised upon it. Before doing 
this it is perhaps advisable to set out the 
grounds upon which the plaintiff claims 
that discretion should have been exer¬ 
cised in his favour. He disclaims any 
intention of founding his objections upon 
r the nature of any particular documents 
and the question accordingly is whether 
the request should be granted or refused 
as a whole. The main objection raise!, 
as has been already noted, is that 
it would be unfair to the plaintiff 
to allow inspection of bis documents 
before the defendants file their written 
statements. It has also been urged 
■that, considering the nature of the sub. 
ject-raatter of the suit, and the large 
body of documentary evidence involved, 
it would be oppressive to make such cn 
order. • The case law cannot be expected 
to give much assistance in deciding this 
latter point, but it has been examined 
with special reference to the question 
whether it is usual to grant inspection 
before the written statement is filed. 

There is a statement in Halsburv 
(Vol 11, p. 50) that 

‘‘as a general rale discovery cannot bo obtained 
ttill after defence has been delivored, since it is 


mailers in dispute. 

But this statement, I think, is general 
as regards discovery, which includes 
various methods of obtaining informa¬ 
tion from the opposite party such as the 
administration of interrogatories, calling 
for affidavits, etc. As regards the pro¬ 
duction of documents for inspection the 
rule is given (p. 68) much in the terms 
of our O. 11, R. 15. It is unnecessary 
to go back to the rules in force before 
the Judicature Acts, when they appear 
to have been different on the Chancery 
side from what they were at Common 
iaw. Such a case, for instance Ila’liday 
v. Temple (2), is probably no longer good 
law. In Bray’s Law of Discovery, 
p. 214, the law is noted as: 

“that a defendant is as a rule entitled to fee 
tho documents referred to in the statement of 
claim before putting in his defence,” 

which was the old Common law rale. 
The leadi ng case since the Judicature 
Act9 is Quitter y. Ueatly (3). which was 
decided under a rule corresponding to 
our R. 18, but without the proviso. The 
Court of appeal, while holding that the 
rule even as it stood then, gave the Court 
a discretion to refuse an application if 
good cause was shown, was of opinion 
that a defendant could claim inspection 
before putting in his defenoe Jessel, 
M. R. says: 

“It is suggested that although tho terms of 
the rule are general it is sufficient for the 
plaintiff, in answer to such an application by 
a defendant, to say th it the defendant has not 
put in his defeuce. 1 cannot conceive that this 
is a sufficient answer.” 

The defendant may say: 

“Your case depends partly on a set of docu¬ 
ments which you may have set out incorrectly. 

I wish to soo them. It may be that I have 
made admissions which will put me out of 
CLurt. I wish to see the documents to know 
whether I have made such admissions and it is 
important for me to see them before I put in my 
defenco.” 

And Lindloy, L. J., expresses the view 
that the rules were intends! to give 
the opposite .party the same advantage 
as if the documents referred to had been 
fully sot out in the pleadings. It is 
true that this learned Judge in In re 
II. W. Strachan (\) has stated that in 
England it is considered contrary to the 
interests of justice to compel a litigant 

(2j [1856] 44 E. R. 325. 

(8) [1883] 23 Ch. D. 42=13 L. T. 373=31 
W. R. 331. 

(4) [16951 1 Ch. 4S9=G4 L. J. Ch. 321=72 
L. T. 175=48 W. R. SG9=60 J. P. 36. 
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to disclose to his opponent before trial 
the evidence to be adduced against him, 
but I doubt whether in making that 
general statement he had in view the 
production for inspection of a plaintiff’s 
document. The case related to an ap¬ 
plication for the production of documents 
not in the party’s custody but in the 
custody of the Court in Lunacy. So 
too in Hope v. Brash (5) the question 
related not to the inspection of a docu¬ 
ment which the defendants proposed to 
produce in evidence, but of a document 
in their possession which they had no 
intention of producing and which the 
plaintiff only wanted to see for a pur¬ 
pose unconnected with the prosecution 
of the suit. Several other English Cases 
have been cited before me on behalf of 
the petitioner, but they deal with some 
other form of discovery, suoh as the 
filing of interrogatories, and cannot be 
followed upon the subject of inspection. 

I see no reason to doubt that the 
English rule is ordinarily to allow in¬ 
spection even though the defence may 
not have been put in. For an authority 
in India Ram Dayal Saligram v. Nur- 
hurry Balkrishna (6), which follows 
Quitter v. Heatly (3), may be referred to. 
My conclusion is that while the Court 
has a certain discretion, limited to the 
terms of the proviso to O. 11, R. 18 (l), 
it would not be a proper exercise of 
that discretion to refuse inspection on 
the general ground that it was sought 
before the written statement was filed. 
Nor can I find anything in the special 
circumstances of this case to depart 
from the general principle. It has been 
urged that, having regard to the nature 
of the subject-matter of the suit and 
especially to the number of documents 
(834), to make suoh an order would be 
oppressive. The mere number of docu¬ 
ments can afford no guide to the ex¬ 
ercise of discretion and we have to look 
at the nature of the claims made in the 
plaint. It contains allegations that 
defendant 1 and defendant 4’s adoptive 
father had assumed management and 
control of the plaintiff’s estate and used 
that position in order to despoil it over 
a long terra of years and in the course 
of a large number of transactions in 
India and elsewhere. _ 

(5) [1897] 2 Q. B. 188=66 L. J. Q. B. 653=76 
L. T. 828=46 W. R. G69. 

(6) [1894] 18 Bom. 368. 


Defendant 1, in his reply to the plain¬ 
tiff dated 11th August 1930, has deniedi 
that he ever managed the estate, but- 
this denial does not amount to an as¬ 
sertion that he never had anything to do- 
with it, whether as adviser or in some- 
other oapaoity falling short of manage¬ 
ment. The allegations in the plaint ar» 
made in a more or less general form and; 
it would certainly be very difficult for 
defendant 1, having regard to their 
multiplicity and range, to prepare an 
answer unless he is allowed to see upon- 
what documentary evidence they are^ 
based. As for defendant 4, who is & 
minor and who oannot be supposed to- 
have any acquaintance with these tran¬ 
sactions, it would be a sheer impossibi¬ 
lity. I think accordingly that, so far 
from this being a case in which the- 
ordinary rule should be relaxed in plain¬ 
tiff’s favour, it is eminently one in which 
it should be applied. Even though the-- 
learned Subordinate Judge has not dealt 
expressly with these aspects of fcho 
matter, yet, after hearing the petitioner’s 
learned advooate at length, I have come- 
to the conclusion that there are no¬ 
grounds to set aside the lower Court s- 
order and reopen the application. Tho- 
civil revision petitions are dismissed 
but in the circumstances I make no order 
as to costs. 

P.R.S./p.N. Revisions dismissed. 
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OURGENVEN, J. 

K. A. Muhammad Sultan Sahib Peti- 
oner. 

v. 

Nagoji Rao — Respondent. 

Civil Revn. Petn. No. 799 of 1928, De- 
ded on 4th August 1931, against order 
Dist. Munsif, Tiruppur, D/- 1st Juno- 

)OQ 

(a/civil P.C. (1908), S. 145, O. 38, R. 2 

id O. 47, R. 1-Notice issued to -rety under 
38 R. 2, to produce judgment-debtor 
ceculion .ought b e i..u«d .g.in.t h.m ou. 
ilure—Further notice to show cause why 
ecution should not issue is necessary. 
Although a notice is issued to surety to pro- 
tee his judgment-debtor, it is necessary when 
, fails to do so, to issue a further notice to him 
show cause why execution of the decree 

ould not issue against him. 

A stood surety for B who was arrested before 
dement, and after a deoree had been passed 
ainst B a notice was served on A to produce 
A was unable to comply with the order but 
mself appeared and asked for time which was- 
fused and the Court directed the arrest of A- 
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runder S. 145. The order was in (act stayed and 
A later on produced B and applied for review of 
the order directing execution to issue against 
3iim. 

Held: that the order directing execution to 
issue against A was ultra vires and the Court in 
refusing to review the order committed an error 
-and if it had any discretion to review the order 
the discretion has been vitiated by the error: 
A. I. R. 1925 R'inj. 135, Foil. 

That the circumstances did not satisfv any 
part of the specific terms of 0. 47, R. i, nor 
•could the words “for any other sufficient reason” 
be availed of: A. I. R. 1922 P. C. 112, Rcl. on. 

That although the Court might have acted 
■without jurisdiction, a reviow did not lie as the 
remedy for A was to appeal against the order. 

[P 629 C 1, 2] 

(b) Civil P. C. (1908), S*. 114 and 115—Re¬ 
view or revision cannot be granted when 
•remedy is by way of appeal. 

Remedy by way of review cr revision against 
-an order should not be ordinarily allowed to 
petitioner whore the obvious remedy for him is 
4-0 appeal against the ordor. ’[P 8S0 0 1] 

K. V. Sesha Iyengar —for Petitioner. 

S. T. Srinivasa Gopalachari —for Res¬ 
pondent. 

Judgment.—I am asked to revise the 
•order of the District Munsif of Tiruppur 
refusing to review an order passed by 
his predecessor under S. 145, Civil P. C. 
The petitioner stood surety for the defen¬ 
dant, who was arrested before judgment, 
and after a decree was passed against 
bis principal a notice was served on him 
on 12th February 1928 to produce the 
judgment-debtor on the following day, 
the 13th. He was unable to comply 
with this demand, but he himself ap¬ 
peared and asked for time, which was 
refused. The Court then reserved its 
order against the surety under S. 145 
and on the following day directed his 
arrest under that provision. The order 
was in fact stayed, and on the 20th of the 
same month the surety produced the 
judgment-debtor. He then applied, as 
I have said, for a review of the order 
directing execution to issue against him. 
The learned District Munsif who has 
declined to grant the review has, it seems 
to me, taken an erroneous view of the 
requirements of S. 145. He appears to 
think that so long as notice is issued 
to a surety to produce his judgment- 
debtor it is unnecessary, when he fails 
to do so, to issue a further notice to him 
to show cause why execution of the decree 
should not issue against him. It is of 
course do answer to the requirements of 
the Civil Procedure Code to say that the 
execution application filed by the decree- 


holder asked that the surety might be 
directed to produce the judgment-debtor 
and that in default he might be arrested. 
We have to look to the terms of the 
Dotioe that was in fact issued to the 
surety, and all that the notice directs is 
that he should produce the judgment- 
debtor on the 13th February. A similar 
case was disposed of in Tan Kin Shan v. 
U Che Si (l). There too notice was 
issued to the sureties of a oertain judg¬ 
ment-debtor to produce him in Court on 
a certain date, and when that date ar¬ 
rived, there being no appearance for the 
sureties or the judgment-debtor, the 
Court at once passed orders for the issue 
of a warrant of attachment of the 
property tendered as security by the 
surety. 

The learned Judges held that inasmuch 
as no notice of any kind was issued under 
the proviso to S. 145, Civil P. C., which 
requires that the surety should be called 
upon to show cause against the issue of 
execution, the order passed was ultra 
vires. I can find nothing in the record 
which justifies me in presuming that, 
notwithstanding the absence of any for¬ 
mal notice issued to him, the surety did 
in fact have notice of the course which 
the Court proposed to take. I think ac¬ 
cordingly that in refusing to review the 
order of his predecessor on the ground 
that notice in faot was issued, the lear¬ 
ned District Munsif has committed an 
error, and if he had himself aDy discre¬ 
tion to review that order exercise of that 
discretion has, it may be said, been vitia¬ 
ted by that error. 

I am however not satisfied that in cir¬ 
cumstances of this kind a review would 
lie. A Calcutta case has been brought 
to my attention, Rash Behari Mandal v. 
Hemanta Kumar Ghose (2), in which it 
was held that a Court has jurisdiction to 
review its order passed ex parte for issue 
of a writ or delivery of possession. It 
appears that on an application after the 
deoree was passed an order for delivery 
was issued by the Court, and immediately 
afterwards, before that order oould be 
put into execution or had leaohed the 
opposite party, tbe peon who carried it 
was recalled and other orders were 
passed. Tbe learned Judges who came 
to the conclusion that the Court was en- 

(1) A. I. R. 1926 Rang. 135=84 I. C. 993=2 
Rang. 567. 

(2) A. I. R. 1925 Oal. 1023=88 I. C. 921. 
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titled to take this course have not ex¬ 
plained their reasons for the view, nor 
have they considered the matter with re¬ 
ference to the terms of O. 47, R. 1. I do 
not think that it can, with any suc¬ 
cess, he contended that the circumstances 
satisfy any part of the specific terms of 
that rule, they do not include the dis¬ 
covery of new and important matter, or 
any mistake or error apparent on the 
face of the record; nor am I prepared to 
hold that the words “for any other suffi¬ 
cient reason” can be availed of in view 
of the Privy Council decision in Chhajju 
Bam v. Neki (3). It may be that the 
Court in the present instance acted with¬ 
out jurisdiction, but the obvious remedy 
which the petitioner had in his hands 
was to appeal against the order, and I 
should only in very rare and unusual 
cases be disposed to allow any other kind 
of remedy such as review and revision to 
a petitioner who has failed to adopt that 
course. In these circumstances I think 
that there are no sufficient grounds to 
interfere with the order of the learned 
District Munsif, based though it may be 
upon an erroneous view of the facts and 
the law applying to them. The Civil 
Revision Petition is dismissed with costs. 

P.R.s/p.N. Petition dismissed. 

~37 A. I. R. 1922 P. C. J12=72~I. C. 566^49 
I. A. 144=3 Lah. 127 (P.C.). 
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CORGENVEN, J. 

« 

Yaddanapudi Lakshmi Narasimham 
—Defendant--Appellant. 

v. 

Dorapalli Lakshmipathi and others — 
Plaintiffs—Respondents. 

Appeal No. 281 of 1929, Decided on 
31st July 1931, against order of Sub- 
Judge, Bezwada, D/- 28th March 1929. 

(a) Practice—Relief —Leave to file teparate 
suit cannot be granted in respect of any relief 
which Court itself cannot grant. 

Except whero a power is conferred by law, 
such as for example under O. 23, R. 1, a Court 
is not competent to give a party leave to file a 
separate suit in respect of any relief which it 
does not. itself grant : 11 All. 167 and A. I. R. 
1926 P. C. 55, Foil. CP 631 G 1] 

(b) Civil P. C. (1908), S. 11 and O. 2, 
R. 2—Liberty to bring fresh suit granted as 
Court felt restrained to grant particular 
relief claimed — Subsequent suit is not barred 
either under S. 11 or O. 2, R. 2. 

If in a former suit between the same parties, 
the Court, finding itself unable to come to a 
decision on certain point owing to an error of 
form in the frame of suit, refrains from decid¬ 


ing that point and leaves it lo the plaintiff to- 
bring a fresh suit to seek relief ou that pointy 
the question advisedly left undecided in the. 
former suit cannot be said to have been heard 
and finally decided within the meaning of 
S. 11, nor is subsequent suit barred by O. 2, R, 2. 

CP 832 C 1} 

P. Satyanarayana Bao —for Appellant. 

G. Lakshmanna and G. Chandra¬ 
sekhara Sastri —for Respondents. 

Judgment. — Defendant 2 appeals 
against an order of remand of a suit * 
made by the Additional Subordinate 
Judge of Bezwada. Designating the par¬ 
ties as they stand in the present suit,, 
the few facts which have to be known 
are these. Defendant 2 obtained a mort¬ 
gage decree against defendant 1, and in 
the Court sale defendant 3, it is sairi 
benami for the second, bought defen¬ 
dant l’s property. There then ensued 
an arrangement between the three defen¬ 
dants and the plaintiff who appears to 
have been a creditor of the judgment- 
debtor in that suit, according to which 
defendant 1 executed a mortgage to the 
plaintiff for Rs. 400 of the property 
which had already been sold by the 
Court, and the auction purchaser, defen¬ 
dant 3, undertook to get the Court sale 
set aside. He failed to do this, so that, 
as matters stood, the mortgage bond 
passed no legal title to the plaintiff. Iu 
these circumstances the plaintiff sued in 
O. S. No. 368 of 1920 for the recovery of 
the mortgage amount which the defen¬ 
dants had received from him, by the sale 
if necessary of the mortgaged property- 
The District Munsif who tried the suit 
gave him a decree which merely declared 
his mortgage right over the property 
and left him at liberty to enforce his 
right in a separate suit. He accordingly 
filed another suit, O. S. 88 of 192o, 
against the same three defendants to en¬ 
force this right. The District Munsif found 
that this suit was barred both by res- 
judicata and under O. 2. R. % Civil P. C. 

In the judgment appealed against, the 
learned Additional Subordinate Judge 
differs from this view, holding that the 
former suit was not one for the recovery 
of the money paid by sale of tho hypo- 
theca but was a suit for damages for 
breach of contract. He considered that 
the two suits were based upon different 
causes of action He accordingly res¬ 
tored the suit aod remanded it for trial 
upon the.other issues framed. 
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So far as the decree in O. S. 368 of 
1920 declares the pliintiff at liberty to 
enforce his chirge bv a separate suit, 
it is, as the learned District Munsif has 
held,.a nullity. There is ample authority: 
see for instance Sic’c’i Lxl v. Bikhi (l) 
and Fateh Singh v. Jagannath Baksh (2), 
that except where such a power is con¬ 
ferred by law, as for example under 
0. 23, R. 1, Civil P. C., a Court is nob 
competent to give a party leave to file a 
separate suit in respect of any relief 
which it does not itself grant. The 
plaintiff oinnot therefore rely upon this 
term in the decree to save bis suit if it 
is otherwise barred. 

The learned Subordinate Judge con¬ 
siders, as I have said, that the earlier 
suit was for damages, but in this view I 
am unable to concur. The first nine para¬ 
graphs of the plaint recount the facts. In 

para 10 it is stated that 

the pliintiff is entitled to recover from the 
defend int3 the amount of Rs. 400 received by 
the defendants from the plaintiff ” 

the reason given being that 

“ defendants have fraudulently defeated the 
object of the contract ontered into by them. '* 

It is added that 

“ as the defendants have received money from 
♦ ho plaintiff on the liability of the suit proper¬ 
ties by giving assurance to the plaintiff, he is 
entitled to recover the suit amount by the sale 
of the scheduled propsrtios. ” 

In para. 12 the cause of action is 
stated to have arisen on 2Lst December 
1918, which was the date of the mort¬ 
gage and of the alleged oral agreement, 
and 23rd July 1920 the date upon which 
the sale was confirmed. 

The relief which the plaintiff prayed 
for was a direction to the defendants to 
pay the plaintiff the suit amount and 
as they had received the suit amount on 
the liability of the schedule! properties, 
in default of payment to order the sale 
of the properties; a declaration that the 
Court sale is not binding on the plaintiff 
was also asked for. 

The District Munsif who tried the 
suit described it as 

a suit to rocover money from the defendants 
after establishing the plaintiff's right to a 
charge upon the plaint properties. ” 

The only issue requiring specific notice 
was the third which ran thus: 

Is the plaintiff entitled to any charge on 
the plaint scheduled laud by virtue of the 

(1) [1839] II All. 187=(1889) A W. N. 13. 

(2) A. 1. R. 1925 P. C. 65=91 I. C. 289= 
52 I. A. 100=27 O. C. 331=47 All. 153 
(P. C.). 


mortgago oxeoited by defeulint 3 pursuant to 
the agreement allegoi in para. 5 as urged by the 
plaintiff ? »' 

The District Munsif found the alleged 
agreement true and continued thus: 

4 I therefore find consequentially that the 
plaintiff is entitled to a decree establishing his 
mortgage right over the plaint scheduled pro¬ 
perties by virtue of Ks. G (the mortgage hood) 
as agiinal defendants 1, 2 and 3. ” 

From these quotations from the re¬ 
cord it appears to me clear that vrhat 
the’ plaintiff sued for was the amount 
advanced by him under fc bo mortgage, 
for an order to the defendants to pay ifc„ 
and in default of such payment its re¬ 
covery by sale of the mortgaged pro¬ 
perty; and that the suit was tried upon 
this footing. Tnere is no reference to- 
damages in the plaint or in ihejadgr 
ment, and it is quite clear I think that 
in no suit for damages could any qcestion 
of the sale of the mortgaged property 
arise. Tfie position a lopted sfeoas to be- 
that, taking the mortgage together with 
the agreement, the Court should find the 
mortgage enforceable because tire par- 
tie* to the agreement must in equity be 
'held to have performed it. That seems 
to me to be the only view compatible 
with the terms of issue 3 and with the 
finding of the Court that the plaintiff 
had a mortgage right over the property- 
Instead of merely making this declara¬ 
tion and referring the plaintiff to a 
separate suit the District Munsif should 
then I think have proceeded to grant 
him a mortgage decree. I am not clear 
what obstacle he saw to such a coarse. 
All the facts had been pleaded and the 
issue framed. Mr. Laksbrn anna draws- 
my attention to the fact that the in¬ 
terest claimed in the plaint was not at 
the mortgage rate of Re 1-2-0, but only 
at 12 annas per cent per mensem and he- 
asks me to infer from this that the suit 
was not on the mortgage. Whatever 
may have led the plaintiff to claim 
a different rate, this circumstance by it¬ 
self cannot alter the nature of his suit, 
which must depend not only on the con¬ 
tents of the plaint but on the vie-v takes 
by the parties of the meaning and in¬ 
tention of the plaint, as disclosed by tha 
nature of the trial which ensued upon it. 
How oould the District Munsif have 
found “ consequentially ” that the plain¬ 
tiff was entitled to a decree establishing: 
his mortgage right if the case had been, 
put before him as a claim for damages ? 1 2 
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What in effect the plaintiff asked for was 
not damages but the specific performance 
of the agreement, and the consequential 
enforcement of his mortgage. I find it 
very difficult to see therefore how the 
former suit could have been founded 
upon a different cause of action and how 
at did not comprise what was in sub¬ 
stance a claim to enforce the mortgage. 

3at I am unable to see that, on this 
view of the earlier suit, the later suit, is 
barred. It is not barred under O. 2, 
R. 2, Civil P. C, because the plaintiff did 
not omit to put forward his whole claim, 
though he may have put it forward in a 
form which deterred the Court from 
giving him the full remedy open to him. 
Nor am I clear that the second suit is 
(barred by res judicata. The first Dis¬ 
trict Munsif did nob decide that the 
mortgage was unenforceable. On the 
contrary, he declared the plaintiff enti¬ 
tled to a decree establishing his mort¬ 
gage right. When I asked the learned 
advocate for the appellant what matter 
or issue between the parties had been 
heard and finally deoidad in the prior 
suit, he was at a loss for a reply. The * 
most he could say was that it was deci¬ 
ded that a mortgage deeree could nob be 
given in that suit. I do nob think that 
Expi. (5), S. 11 of the Code is of 
any help to him, because it is not pos¬ 
sible to infer from the terras of the 
judgment that a mortgage decree was, 

• on the merits of the case between the 
parties, refused. The most that can be 
inferred is that the suit was, in the view 
of the District Munsif, wrongly framed 
for the grant of such relief, and even as 
to that the opinion expressed is nob very 
decided. The case bears a stroog re¬ 
semblance to a Calcutta case cited bo me, 
Ramcharan Bahadur v. Reazuddin (3), 
There too the Courts which dealt with 
the earlier suit found themselves unable 

~ (3) [1884] 10 -Cal. 856. 


to come to a decision by reason of errors 
of form in the frame of the suit. They 
therefore refrained from deciding a cer¬ 
tain point and left it to the plaintiff to 
bring a fresh suit framed in suoh a 
manner that the Court might be able to 
grant the relief sought. Garth, 0. J. 
says: 

“ It may be that in the former suit both • 
Courts ought, properly speaking, to have insis¬ 
ted on proper issues being raised and to have 
tried those issues upon the best evidence that • 
tho parties could have adduced, but we are not 
prepared to say that the course adopted by these 
Courts was ultra vires. They considered rightly 
cr wrongly that they were not in a position to 
try the main question in the case; and it is 
clear that the question, which was advisedly 
left undeoided in the former suit, cannot be 
said to have been heard and finally decided 
within the meaning of S. 13 (now S. 11) of the • 
Code. ” 


So in the present case it may be that 
the District Munsif ought to have forth¬ 
with granted a mortgage decree. But 
rightly or wrongly he considered himself 
precluded from the manner in which the 
suit was brought from doing this. I am 
unable to - see that he thereby decided 
any such matter as would make it res ■ 
judicata between the parties. For the 
appellant I am referred to the Privy 
Council case, Fateh Singh v. Jagannath 
Baksh (2). But the facts there f were • j 
quite different, the plaintiffs haying 
omitted to plead in their first suit a 
certain family custom which in their 
second suit they made the foundation of . 
their claim. It was held that they were 
barred by res judioata by virtue of ^ 
Expl. (4). No suoh circumstance exists in 


e present case. f 

In the circumstances therefore 1 am 
it prepared to say that the issue whe- 
er on the facts alleged by the plaintiff 
, can get a mortgage decree has been 
iard and finally decided between him 
id the defendants. The appeal accord- 
gly fails and is dismissed with costs. 
p.R.S./v.B, Appeal dismissed . 
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